This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


~r 


^mm^^ffm^!^*—! ^ 


-fe 


3/1  £ 
/'jO 

'<7 


REPORTS  OF   CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  KING'S  BENCH; 


TABLES  OF  THE  NAMES  OF  THE  CASES  AND  PRINCIPAL  MATTERS- 

BY  EDWARD  HYDE  EAST,  ESQ., 

OF  THE  INNEX  TEMPLE,  BARRISTER  AT  LAW. 


Si  quid  novisti  rectiua  Utii, 
Candidal  imperii:  d  non,  hii  utere  mecum.— Horn. 


SIXTEEN  VOLUMES  IN  EIGHT. 
VOLUME  VII. 

V 

EMBRACING  VOLS.  XIII.  AND  XIV.  OF  FORMER  EDITIONS, 

AND  CONTAINING 

THE  CASKS     OT   MICHAELMAS,  HILARY,  VASTER   AND  TRINITY  TERMS    IN  THE 

FIFTY-FIRST,  AND  OF  MICHAELMAS  TERM  IN  THE  FIFTY-SECOND  YEAR 

OF  GEORGE  III.. ..1810-11. 

SECOND  AMERICAN  EDITION, 
WITH  THE  ADDITION  OF  NOTES  AND  REFERENCES. 

BY  G.  M.  WHARTON. 


PHILADELPHIA: 

LEA   AND   BLANCHARD. 
1846. 


^ 


Entered  according  to  the  Act  of  Congress,  in  the  year  1845, 
By  LEA  AND  BLANCHARD, 
i  the  Office  of  the  Clerk  of  the  District  Court  for  the  Eastern  District  of  Pennsylvania. 


JUL  *    iOCi 


JUDGES 

OF  THE 

COUKT    OF    KING'S   BENCH, 

DURING  THE  PERIOD  OF  THE8E  REPORTS. 

Edward  Lord  Ellenbobough,  Chief  Justice. 
Sir  Nash  Grose,  Kn't. 
Sir  Simon  Le  Blanc,  Kn't. 
Sir  John  Bayley,  Kn^."  *  "'.  * 

ATTORNEY-GENERAL. 
Sir  Vicart  Gibbs,  Kn't. 

SOLICITOR-GENERAL. 
Sir  Thomas  Plumer,  Kn't. 


TABLE 


OF 


THE  CASES  REPORTED  IN  THIS  VOLUME. 


Ptg6 


293 
406 


83 
389 
217 
76 
64 
401 
388 
166 

267 
601 


Abbott,  Burdettv. 

Anr,  Rex  v. 

Alefson,  Rouveroy  v. 

All  Saints,  Derby,  Inhabitants 

of,  Rex  v. 
Alford,  Rex  ▼. 
Anderson  ▼.  Cleaveland 
Anderson,  Lowndes  v. 
Andrews  v.  Whitehead 
Archer,  Doe  d.  Rodd  r. 
Arnndell  ▼.  White 
Aspinal,  Forbes  ▼. 
Augustine  St.,  Inhabitants  of  the 

Lath  of,  Wright  v. 
Ansters,  Slackford  v. 

B 

Baker,  Clarke  r.  144 

,  Glyn  ▼.  252 

,  v.  Jardine  126 

Bank  of  England,  Solomons  v.       79 
Bankes,  Pickard  v.  26 

Barfoot,  Rex  v.  250 

Barnes  v.  Messinger  134 

Barrow's  Case  447 

Batexnan  v.  Smith  427 
Bath,  Corporation  of,  Rex  v.        564 

Beard,  Right  ▼.  115 

Becket,  Smith  v.  103 

Bell  t.  Byrne  272 

— -  t.  Caratairs  460 

,  Cock  t.  181 

Bennett  v.  TNeale  446 
Vol.  VII.  2 


Pap 

Benson,  Pleasant,  Lessee  of 

Hayton,  ▼.  396 

Benton,  Graham  v.  381 

Bernales,  Shephard  v.  277 

Berringtonv.  Parkhnrat  243 

Bird,  Rex  v.  187 
Birmingham,  Inhabitants  of, 

Rex  v.  404 

Blewitt  v.  Hill  23 

Boggin,  Ex  parte  270 

Bond,  Klineender  r.  508 

Boothman,  Hanson  ▼  27 

Bowes,  Sanderson  ▼.  516 

Bowring  v.  Pritchard  421 

Boyfield  t.  Potter  110 

Bozon,  Nichols  v.  102 

Bradford  v.  Burland  491 

Breeds,  Wallace  v.  258 

Brett  v.  Levett  116 

Brinffloe,  Rex  v.  97 

Brockhurst,  Cock  v.  287 

Bnrdett  v.  Abbott  293 

v.  Colman  30 

v.  Colman  964 

Borland,  Bradford  r.  491 

Burmester  ▼.  Hilch  271 

Byrne,  Bell  ▼.  272 


Capper,  Taylor  v.  490 
Caratairs,  Bell  ▼.  460 
Caruthersv.  Graham  550 
Chandler,  Rex  r.  411 
Chapham,  Clothier  v.  441 
Chapman  v.  CdwUn  21 
v.  Paynton  24 


10 


TABLE  OF  CASES. 


Chalacombe,  Ex  parte 
Charles,  Ex  parte 
Chase  v.  Westmore 
Chitty  v.  Hume 
Churchward  v.  Studdy 
Clarges,  Doe  d.  v.  Forster 
Clarke  v.  Baker 
Clark,  Doe  d.  Grundy  v. 

v.  Hutchins 

Clay,  Newmarch  v. 
Cleaveland,  Anderson  t. 

,  Ray  v. 

,  Sharp  v.  - 

Clothier  v.  Chapman 
Coape,  Jarman  v. 
Cock  v.  Bell 
v.  Brockhurst 


Page 
270 
380 
182 
136 
403 
'204 
144 
510 
504 
399 
217 
127 
196 
441 
199 
181 
287 
202 
30 
364 
606 
129 


v.  Taylor 

Colroan,  Burdett  v. 
Coiman,  Burdett  v. 
Cooper,  Hull  v. 
Copley,  Doe  d.  v.  Day 
County,  of  Kent,  Inhabitants  of, 

Bex  r.  118 
,  of  Oxford,  Inhabitants 

of,  Rex  v.  208 

County  of  Devon,  Inhabitants 

of,  Rex  t.  493 

Cowlan,  Chapman  v.  21 

Coxe  v.  Day  71 

Cresswell  v.  Green  532 

Critico,  Folkein  t.  229 

Crockatt,  Martin  t.  499 

Crosby,  Parsons  v.  387 

Crpssley  v.  Ham  247 

D 

Darley  Abbey,  Inhabitants  of, 

*Bexv.  417 

Davis  v.  Williams  125 

Day,  Doe  d.  Copley  ▼.  129 

- ,  Coxe  v.  71 

De  Bernales,  v.  Fuller  555 

De  Bernales,  Shepard  ▼.  277 

De  Brouquens,  Rex  v.  416 
Denbighshire,  Justices  of, 

Rex  v.  420 

Dennison  v.  Mair  570 

— 7— ~—  v.  Richardson  422 
Peptford,  St.  Paul,  Inhabitants 

of,  Rex  v.  165 
Derby,  All  Saints,  Inhabitants  of, 

Rex  v.  93 


Page 
Devon  County,  Inhabitants  of, 

Rex  v.  493 

De  Yonge,  Rex  t.  472 

Didsbury,  Doe  d.  Thomas  v.  437 

Dobree  v.  East  India  Company  151 

Doe,  d.  Copley  y.  Day  129 

,  d.  Grundy  v.  Clarke  510 

,  d  Clarges  v.  Forster  204 

,  d.  Wall,  ▼.  Langlands  458 

,  d.  Hunt,  v.  Moore  560 

,  d.  Lifford,  v.  Sparrow  183 

,  d.  Rodd,  t.  Archer  401 

,  d.  Stewart,  v.  Sheffield  260 

,  d.  Toilet,  v.  Salter  21 

,  d.  Didsbury,  r.  Thomas  437 

,  Roe  v.  489 

Doherty,  Rex  v,  95 

Downing,  Townend  t.  544 

Dunsford,  Lynch  v.  513 

E 

East  India  Company,  Dobree  v.  151 

Eccles,  Rex  v.  124 
Egremont,  Inhabitants  of,  Rex 

v.  405 

Ekins,  M'Lynch  r.  255 

Ellis,  Langford  v.  382 

Elworthy,  Teed  v.  386 

England,  Bank  of,  Solomons  t.  79 
Englefield,  Inhabitants  of,  Rex 

v.  163 

Evans,  Shaw  v.  549 

Everett,  Williams  v.                  .  552 

Ex  parte,  Boggin  270 

F 

Fenton  v.  Goundry  230 

Finley  v.  Jowle  19 

Falkein  v.  Critico  229 

Forbes  v.  Aspinal  166 

,  Westmore  v.  182 

Forster,  Doe  d.  Clarges  ▼.  204 

Fournier,  Weston  v.  512 

Frazer  v.  Marsh  128 

Fuller,  De  Bernales  v.  666 

6 

Gaitskell  ▼.  Parnther  218 

Gardner,  Lady,  v.  Lyne  281 

Gladstone  v.  Neale  207 

Glyn  v.  Baker  252 


TABLE  OF  CASES. 


11 


Goundry,  Fenton  v. 
Graham  v.  Benton 

,  Garuthers  v. 

1  t.  Jackson 

Green,  Creswell  ▼. 
Grundy,  Doe  d.  v.  Clarke 
Guest,  Hanbury  ▼. 
Gullet  v.  v 


H 

Hallet  v.  Hears 

Hallett,  Provost  and  Scholars  of 
Queen's  College,  Oxford,  ▼. 
Hall,  How  v. 

▼•  Wood 

Ham,  Crosslev  v. 

Hamilton,  Robertson  v. 

Hanbury  v.  Guest 

Hanson  ▼.  Boothman 

Harberton,  Inhabitants  of,  Bex  v. 

Hare,  Rex  v. 

Harries,  Rex  v. 

Harrison  ▼.  Wright 

Harvey,  May  v. 

Hayton,  Lessor  of  Pleasant,  v. 

Benson 
Hazel,  Rex  v. 
Henry,  Hopkinson  v. 
Higgins  v.  Highfield 
Highfield,  Higgins  v. 
Hilch,  Barmester  v. 
Hill,  Blewitt  v. 
Hiscox,  Page  v. 
Holden  v.  Newman 
Hopkinson  v.  Henry 
Hoseason,  Rex  r. 
Hottentot  Venus,  Case  of 
How  v.  Hall 
Hughes,  Stoveld  r. 
Hughes  ▼.  Thomas 
Hull  ▼.  Cooper 
Hume,  Rama  Chitty  r. 
Hunt,  Doe  d.  Moore  v. 
Hutching,  Clarke  v. 

i&j 

IncledoD,  Sex  ▼. 
Jackson,  Graham  ▼. 
Jardine,  Baker  t. 
Jarman  v.  Coape 
Jones,  Moggridge  ▼. 
Jones,  Williams  t. 
Jordan  v.  Lewis 


2$) 
381 
650 
615 
632 
610 
472 
178 


24 

611 
415 
401 
247 


472 
27 
161 
105 
142 
175 
109 

396 
81 
95 

206 

ibid. 

271 
23 

387 
90 
96 


107 
415 
430 
236 
606 
136 
660 
604 


92 
616 
126 
199 
609 
221 
429 


Jowle,  Finley  v. 
Jowle,  ShallcToss  v. 
Judge  v.  Morgan 

K 

Kent,  County,  Inhabitants  of, 

Rex  v. 
Kent,  Justices  of,  Rex  v. 
Klingender  v.  Bond 
Knowles  v.  Michel! 


Lath,  of  St.  Augualines,  Inha- 
bitants of,  Rex  v. 

Lacy,  Steel  v. 

Langford  ▼.  Ellis 

Landlands,  Doe  d.  Wall  r. 

Leckie,  Venning  v. 

Lee  v.  Walker 

Legatt  v.  Tollervey 

Levett,  Brett  v. 

Lifibrd,  Doe  d.  v.  Sparrow 

Lindsey,  Parts  of,  in  Lincoln- 
shire, Inhabitants  of,  Bex  r. 

Levi,  Tait  v. 

Lewis,  Jordan  v. 

Listor,  Rex  v. 

London,  Bishop  of,  Rex  v. 

The  same 

Lopes,  Gullet  r. 

Love  ▼*  Pares 

Lowndes  v.  Anderson 

Lynch  ▼.  Dunsford 

Lyne  v.  Lady  Gordner 

M 

M'Lynch  v.  Ekins 
Maillardet,  Weeks  ▼. 
Mair,  Denison  v. 
Hannin  v.  Patridge 
Marsh,  Frazer  ▼. 
Marshall  ▼.  Poole 

,  Bex  t. 

Martinnant,  Stedman  r. 
Martin  v.  Crokatt 
Martyr,  Rex  v. 
Mary,  St  Nottingham,  Inhab- 

itantants  of,  Rex  v. 
Mary-le-bone,  St,  Inhabitants 

of.  Rex  v. 
May  v.  Harvey 
Mayor  and  Corporation  of 

Bath,  Rex  t. 


19 
138 
269 


118 
469 
608 
133 


267 
466 


458 
20 
69 
427 
116 
183 

434 

507 

429 

97 

212 

ibid. 

178 

64 

76 

513 

281 


256 
549 
570 
559 
129 

62 
166 
216 
499 

42 

43 

40 
109 

664 


12 


TABLE  OF  CASES. 


Mayo  r.  Rogers 
Mean,  Hallet  v. 
Messinger,  Barnes  t. 
Michell,  Knowies  t. 
Minithorpe,  Rex  v. 
Moggridge  v.  Jones 
Moore,  Doe  d.  Hunt  v. 
Morewood  v.  Wood 
Morgan,  Judge  v. 
Morice,  Rex  v. 
Mowbray  y.  Schuberth 
Mullet  y.  Shedden 


N 

NaresT.  Rowles 
Neale,  Bennett  v. 
Neele,  Gladstone  v. 
Newman,  Holden  v. 
Newmarch  ▼.  Clay 
Nichols  y.  Boaon 
Nicholls  y.  Parker 

. Rex  y. 

Noble,  Usparicha  y. 
North,  Pasmore  v. 


Ogle,  Owston  y. 
Owston  y.  Ogle 
Oxford,  County,  Inhabitants  of. 
RexY. 


Page  y.  Hiscox 

Painter,  Tombs  y. 

Pares,  Love  v. 

Parker,  Nichols  y. 

Parkhurst,  Berrington  y. 

Parnther  y.  Gaitskell 

Parry  Rex  y. 

Parapns  v.  Crosby 

Patridge,  Mannin  y, 

Pasmore  y.  North 

Paynton  Chapman  v. 

Perrott  y.  Perrott 

Phillips  Rex  y. 

Philpot,  Porter  y. 

Pickard  y.  Bankes 

Pixley,  Rex  v. 

Pleasant,  Lessee  of  Hayton  y. 

Benson 
Poole,  Marshall  y. 


24 
134 
133 
623 
509 
560 
439 
269 
143 
252 
158 


520 
446 
207 
90 
399 
102 
441 
206 
171 
256 


265 

ibid. 

208 


387 

17 

54 

441 

243 

218 

537 

387 

559 

256 

24 

482 

537 

447 

26 

59 

396 


Porter,  Boyfield  v. 

Porter  v.  Philpot 

Potter  y.  Rayworth 

Preston,  Inhabitants  of,  Rex  v. 

Pritchard,  Bowring  y. 

Provost  and  Scolars  of 

Queen's  College,  Oxford, 

y.  Hallett 


a 

Queen's  College,  Oxford, 
Provost  and  Scholars 
of,  v.  Hallett 


R 

Rama  Chitty  v.  Hume 

Rawling,  Tempest  v. 

Ray  v.  Clarke 

Rayworth,  Potter  v. 

Regulae  Generates 

Rex  v.  Agar 

v.  Alford 

v.  All  Saints,  Derby,  In- 
habitants of 

y.  Barfoot 

v.' Bath,  Corporation  of 

v.  Bird 

y.  Birmingham,  Inhabit- 
ants of 

v,  Bringloe 

v.  Chandler 

v.  Darley  Abbey,  Inhab- 
itants of 

v.  De  Bronauens 

v.  Denbighshire  Justices 

of 

y.  Devon,  County,  Inhab- 
itants of 
1     *•  De  Younge 

—  v.  Doherty 

v.  Eccles 

Englefield,  Inhabitants 


Pagt 

110 
447 
211 
162 
421 


511 


of 
v.  Egremont,  Inhabitants 

of 
y.  Haberton,  Inhabitants 

of 

y.  Haje 

v.  Harries 

y.  Hazel 

y.  Hosean 

v.  Incledon 


511 


136 
25 
117 
211 
46 
406 
389 

83 

250 
564 
187 

404 

97 

411 

417 
416 

420 

493 

472 

95 

124 

163 

404 

161 
105 
142 
81 
562 


TABLE  OF  CASES. 


K* 


Rex  v.  Kent,  County,  Inhabit- 
ants of 

▼.  Kent,  Justices  of 

▼.  Lindsey,  Parts  of,  in 

Lincolnshire,  Inhabitants  of 

v.  Lister 

v.  London  Bishop  of, 

—  v.  Marshall 

—  v.  Martyr 

t.  Morice 

v.  Minithorpe 

—  ▼.  Nichols 

▼.  Oxford,  County,  Inhab- 
itants of 

▼.  Parry 

v.  Phillips 

v.  Pixley 

v.  Preston,  Inhabitants  of 

▼.  Sl  Bartholomew, 

Churchwardens  of 

—  r.  St.  Mary-le-bone 

v.  St.  Mary's,  Nottingham 

t.  Salop,  Inhabitants  of 

v.  St  Paul,  Deptford,  In- 
habitants of 

•  v.  Smardon,  Inhabitants 

of 
v.  Shinfield,  Inhabitants 

of 
v.  Teal 

—  v.  Spragge 

v.  Stratford-upon-Avon, 

Mayor,  &c*  of 

v.  Tewkesbury,  Burges- 
ses, Trustees  of 

v.  Turner 

v.  Vane,  Lord 

v.  Wakefield 

t.  Webb 

- —  v.  Wilts,  Justices  of 

~-t.  Winter 

Richardson,  Denison  v. 

Ridley  ▼.  Taylor 

Right  v.  Beard 

Roberts  v.  Stacey 

Roberston  ▼.  Hamilton 

Rodd,  Doe  d.  v.  Archer 

Roe  v.  Doe 

Rogers,  Mayo  ▼. 

Routh  v.  Thompson 

Ronveroy  v.  Alefson 

Rowles,  Nares  r. 

S 
Saint  Augustine,  Inhabitants  of 
the  Lath  of,  Wright  v. 


Fags 

118 
469 

434 
97 
212 
166 
42 
143 
623 
258 

208 

637 

ibid. 

59 


213 
40 
43 
60 

165 

227 

534 

18 

415 

448 

86 
123 

96 
105 
474 
180 
137 


98 

115 

27 


401 
489 
533 
144 


Sanderson  v.  Bowes  516 
Saint  Mary-le-bone,  Inhabitants 

of  Rex  t.  40 
— —  Mary,  Nottingham,  Inhabi- 
tants of,  Bet  r.  43 
St  Paul,  Deptford,  Inhabitants  of, 

Bex  v.  165 

Salop,  Inhabitants  of,  Rex  v.  60 

Salter,  Doe  d.  Toilet  v.  21 

Schuberth,  Mowbray  v.  252 

Seddon  v.  Senate  46 

Senate,  Seddon  v.  ibid. 

Sharp  v.  Clark  196 

Shallcross  r.  Jowle  138 

Sheddon,  Mullet  ▼.  158 

Shaw  v.  Evans  549 

Sheffield,  Doe  d.  Stewart  y.  260 

Shepard  v.  De  Bernales  277 

Shuttleworth,  Wigg  ▼.  57 
Shinfield,  Inhabitants  of,  Rex 

▼.  534 

Slackford  v.  Austen  501 
Smarden,  Inhabitants  of  Rex 

r.  227 
Smith,  Bateman  ▼<  427 
Smith  v.  Becket  103 
Smithies,  Wright  v.  107 
Solomons  v.  The  Bank  of  Eng- 
land 79 
Sparrow,  Doe  d.  Lifford  v.  183 
Spragge,  Rex  v.  415 
Stacey,  Roberts  v.  27 

,  Wrigglesworth  v.  94 

Stanley  v.  White  441 

Stedman  v.  Martinnant  216 

Steele  v.  Lacy  465 

Stewart,  Doe  d.  v.  Sheffield  260 

Stoveld  v.  Hughes  430 
Stratford-upon-Avon,  Mayor,  &c. 

of,  Rex  v.  448 

Studdy,  Churchward  y.  403 

Summervil  v.  Watkins  531 


Tait  ▼.  Levi 
Taylor  v.  Capper 
Taylor  v.  Cock 
■  Ridley  ▼. 


507 
490 


2fe6 
18 


Teed  v.  Elworthy 

Teal,  Rex  v. 

Tempest  v.  Rawling  25 

Tewkesbury,  Burgesses,  Trustees 

of,  Rex  v.  88 

Thomas  Doe  d.  Didsbury  ▼.  437 


14 


TABLE  QF  CASES. 


Thomas,  Hughes  ▼. 
Thompson,  Routh  t. 
Thornton  v.  Williamson 
Tinkler  v.  Walpole 
Tollervey,  Legatt  v. 
Toilet,  Doe  d.  v.  Salter 
Tombs  v.  Painter 
Townend  t.  Downing 
Turner,  Rex  v. 

u 

Usparicha  v.  Noble 

v 

Vane,  Lord,  Rex  v. 
Venning,  Leckie  v. 
Venus,  Hottentot,  Case  of 

w 

Wakefield,  Rex  ▼. 

Wall,  Doe  d.  v.  Langkads 

Wallace  v.  Breeds 


144 

106 

393 

427 

21 

17 

64 

123 


171 


96 

20 

107 


105 
458 
258 


P*g* 

Walker,  Lee  ▼.  69 

Walpole,  Tinkley  v.  393 

Watkins,  Sommenril  v.  631 

Webb,  Rex  y.  474 

Weeks  v.  Maillardet  546 

Westmore,  Chase  v.  182 

1     '             » v.  Forbes  ibid . 

Weston  v.  Fournier  612 

White,  Arundel  v.  388 

,  Stanley  ▼.  441 

Whitehead,  Andrews  v.  64 

Wigg  t.  Shuttleworth  57 

Williams,  Davis  ▼.  125 

Williams  v.  Everett  552 

,  v.  Jones  221 

Williamson,  Thornton  v.  106 
Wilts,  Justices  of,  Rex  v.  180 
Winter,  Rex  ▼.  137 
Wood,  Hall  v.  401 
— -,  Morewood  v.  439 
Wright,  Harrison  v.  175 
—— —  ▼.  Sl  Augustine,  Inhabi- 
tants of  the  Lath  of  267 

,  v.  Smithies  107 

— — ,  Wrigglesworth  ▼.  74 

Wrigglesworth  v.  Wright  ibid. 


CAUSES 


IN 


MICHAELMAS   TERM, 

IN  THE  FIFTY-FIRST  YEAR  OF  THE  REIGN  OF  GEORGE  m. 


Tombs  v.  Painter.(a) 

13  Eart,   1.    Not.  7,  1810. 

In  debt  on  bond  conditioned  not  to  assault,  molest,  or  injure  the  person  of  the  plaintiff,  the 
replication,  alleging  that,  the  defendant  assaulted,  molested,  ana  injured  the  person  of  the 
pi  aim  iff  by  then  and  there  beating,  &c.  and  otherwise  ill-treating  him,  is  sustained  by 
evidence  that  the  defendant,  who  was  sitting  in  the  same  room,  jumped  op  from  his  teat 
with  his  fist  clenehed  as  if  to  strike  the  plaintiff,  hot  was  palled  back  to  his  seat  by  anoth- 
er before  he  was  within  reach  of  the  plaintiff. 

And  tbw  was  a  sufficient  assignment,  by  the  replication,  of  a  breaohof  the  condition,  for  which 
the  jury  were  to  assess  damages  on  the  stat.  8  and  9  W.  8.  c.  1 1,  s.  8.  although  such  breach 
were  not  alleged  in  formal  terms  to  be  laid  according  to  the  statute. 

DEBT  on  a  bond,  in  the  penalty  of  1002.,  conditioned  not  to  assault,  molesti 
or  injure  the  person  of  the  plaintiff  wilfully  or  designedly  in  anywise  how- 
soever. Plea,  that  the  defendant  had  not  done  so.  Replication,  that  the  de- 
fendant on  such  a  day,  at,  &c.,  assaulted,  molested,  and  injured  the  person  of 
the  plaintiff  wilfully  and  designedly,  by  then  and  there  with  force  and  arms 
wilfully  and  designedly  beating,  bruising,  wounding,  and  otherwise  ill-treat' 
ing  him.  Rejoinder,  that  the  defendant  did  not  assault,  molest,  or  injure  the 
person  of  the  plaintiff,  wilfully  and  designedly,  modo  et  forma;  and  conclud- 
ing to  the  country.  At  the  trial  before  Bayley,  J.  at  Salisbury,  the  evidence 
was*  that  these  parties  being  in  the  same* public  house  in  different  parts  of  the 
room,  the  defendant  jumped  up  from  his  seat,  with  his  fist  clenched,  as  if  to 
strike  the  plaintiff,  but  was  pulled  back  to  bis  seat  by  another  person,  and  did 
not  get  within  reach  of  the  plaintiff;  but  he  abused  him,  and  swore  at 
him,  and  drank  the  beer  out  of  his  cup.  This,  it  was  contended,  did  not  sup- 
port the  issue  for  the  plaintiff,  which  was  that  the  defendant  assaulted,  mo* 
jested,  and  injured  the  plaintiff's  person  by  beating,  occ.  "  and  otherwise  ill" 
treating  him"  But  the  learned  Judge  thought  that  the  evidence  satisfied  the 
latter  words,  and  the  plaintiff  took  a  verdict  with  Is.  damages  for  the  deten- 
tion of  the  debt,  and  Is.  damages  upon  the  breach  assigned.     And  now, 

Lens,  Serjt.  moved,  by  leave,  to  set  aside  the  verdict  and  enter  a  nonsuit : 
and,  first,  renewed  the  objection,  that  the  evidence  did  not  sustain  the  issue, 
which  was  confined  to  an  ill-treatment  of  the  plaintiff's  person. 

Lord  Ellenborough,  C.  J.  The  clenching  his  fist  at  the  plaintiff  was  an 
assault  and  an  act  of  personal  offence. 

(a)  I  was  prevented  by  indisposition  from  attending  the  Court  in  this  term  till  7\tesday  the 
13th  of  JVbvember,  beginning  with  the  case  of  Hanson  ?.  Bootkman;  and  I  am  indebted  for 
the  notes  taken  in  court  before  that  day  to  some  of  my  friends  at  the  bar. 
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Then  another  question  was  made,  whether  the  penalty  were  to  be  recover- 
ed ?  Bay  ley,  J.  observed,  that  damages  were  assessed  at  the  trial  under  the 
statute  of  Wi2liam(a).  Lens,  Serjt.  objected  that  no  breach  was  assigned  as 
required  by  the  statute.  But  the  Court  all  agreed,  that  the  breach  was  suffi- 
ciently assigned  in  the  replication,  though  it  were  not  said  in  terms  to  be  ac- 
cording to  the  form  of  the  statute.    Aud  they  refused  the  rule.(6) 


The  King  v.  Teal  and  Others,  (c) 

18  East,  4.    Not.  7,  1810. 

Under  the  stat  6  W.  &  M.  e.  11.  ■.  2.  &  $.  requiring  a  defendant  removing  an  indictment 
from  the  Sessions  by  certiorari,  to  find  two  sufficient  manacaptora,  who  ■hall  enter  into  a 
recognizance  in  20/.  conditioned  to  appear,  plead,  and  try,  &c.  and  that  if  the  defendant 
be  convicted,  &c.  the  Court  ■hall  five  reasonable  coata  to  be  taxed,  &c:  and  that  the 
said  recognizance  shall  not  be  discharged  till  the  costs  so  taxed  shall  be  paid:  the  amount 
of  the  costa  to  be  taxed  is  not  limited  bj  each  recognizance,  which  is  only  a  farther  security 
for  them;  and  the  Court  will  not  discharge  the  recognizance  till  the  taxed  coata  are  paid  to 
the  prosecutor. 

HULLOCK  moved  for  a  rule  nisi  to  discharge  a  sidebar  rule  for  taxing  the 
prosecutor  his  costs  of  this  indictment,  and  also  to  discharge  a  recognizance 
entered  into  by  two  manucaptors  for  the  defendant  Teal,  as  required  by  the 
stat.  5W.&M.  c.  11.  on  removing  this  indictment  from  the  quarter  sessions 
by  certiorari  into  this  Court,  on  payment  of  401., (d)  the  amount  of  such  re- 
cognizance. By  sect.  2,  of  that  act,  no  certiorari  at  the  instance  of  a  defend- 
ant shall  be  granted,  for  removing  any  indictment  from  the  quarter  sessions, 
unless  he  shall  find  two  sufficient  manucaptors  who  shall  enter  into  a  recog- 
nizance in  20Z.  conditioned  for  the  defendant  to  appear  and  plead  in  B.  JR., 
"  and  at  his  and  their  own  costs  and  charges  to  cause  and  procure  the  issue 
joined,  &c.  to  be  tried  at  the  next  assizes,"  &c. :  which  recognizance,  6cc. 
"  shall  be  certified  into  B.  R.  with  the  certiorari  and  indictment,  to  be  there 
filed."  And  by  sect.  3.  If  the  defendant  prosecuting  such  writ  of  certiorari 
be  convicted,  "  then  the  court  of  B.  R.  shall  give  reasonable  costs  to  the  prose- 
cutor," &c. ;  "  which  costs  shall  be  taxed,  according  to  the  course  of  the  said 
court :  and  the  prosecutor,  for  the  recovery  of  such  costs,  shall  within  ten(e) 
days  after  demand  made  of  the  defendant,  and  refusal  of  payment,  on  oath, 
have  an  attachment,"  &r.  "  And  the  said  recognizance  shall  not  be  dis- 
charged till  the  costs  so  taxed  shall  be  paid"  The  question  was,  whether  this 
provision  of  the  act  would  be  satisfied  by  payment  of  the  sum  for  which  the 
recognizance  was  taken.  He  said,  that  there  was  no  decision  upon  this  stat- 
ute :  but  upon  a  recognizance  in  20/.  entered  into  by  the  prosecutor  of  an  in- 

(a)  8  &  9  W.  S.  c.  11.  a.  8.,  which  ia  compulsory  upon  the  plaintiff  to  assign  breaches  in 
cases  coming  within  it  Vide  Roles  v.  Roseveell%  5  Term  Rep.  583.  Hardy  v.  Bern*  ib. 
6W.  and  Welch  v.  Ireland,  6  East,  618. 

(o)  In  Hardy  v.  Bern,  in  the  Excb.  E.  80  Geo.  8.  5  Term  Rep.  540.  and  686.  the  same 
objection  was  made  in  argument,  that  the  plaintiff  had  not  elected  to  proceed  under  the  stat- 
ute, in  not  having  alleged  hia  breaches  '*  according  to  the  form  of  the  statute,"  bat  Lord 
Kenyon,  C.  J.  and  BxUler,  J.  before  whom  the  writ  of  error  waa  argued,  and  who  reported 
their  opinion  to  my  Lord  Chancellor  thereupon,  thought  that  the  breaches  were  sufficiently 
assigned  within  the  statute;  but  for  default  of  damages  being  assessed  upon  such  breachea 
by  the  jury  at  the  trial  of  the  issues,  a  venire  de  novo  waa  awarded  The  practice  of  assign- 
ing breachea  according  to  the  form  of  the  statute  probsbly  first  arose  in  caaea  where  more 
than  one  breach  waa  assigned;  because  before  the  stat.  8  &  9  W.  Sell,  such  pleading 
would  have  been  doable.  Vide  Com.  Dig.  th.  Pleader,  2  V.  2.  Per  C.  B.  E.  7  Geo.  1.  and 
ace.  per  Cur.  ibid.  M.  10  Geo.  1.  in  Walker  v.  Priestley,  S  C.  Com.  Rep.  876.  and  Dy. 
297.  b.  (misprinted  295.  b.)     [See  also  2  Chit.  Plead.  158.  154.  n.  (m).J. 

(c)  Vide  11  East,  807.  S.  C.  on  motion  for  a  new  trial  after  a  conviction  of  theae  defend- 
ants upon  an  indictment  for  a  conspiracy. 

(d)  The  practice  ia  to  take  the  recognizance  in  20/.  from  each  of  the  mauueaptors. 

(e)  In  M.  80  Geo.  8.    It  waa  held  that  theae  should  be  ten  entire  day*.  " 
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formation  in  this  court  to  prosecute  with  effect,  as  required  by  the  slat.  4  &  5 
W.  &  M.  c.  18.  a.  2,  it  has  been  held(a)  that  the  defendant,  after  acquittal,  is 
not  entitled  to  costs  beyond  the  extent  of  the  recognizance.  That  act  directs 
that  the  clerk  of  the  crown  shall  not,  without  the  express  order  of  the  Court, 
file  any  information  for  any  of  the  causes  mentioned  "  before  be  shall  have 
taken,  or  shall  have  delivered  to  him  a  recognizance  from  the  person  procur- 
ing such  information  to  be  exhibited,  &c.  to  the  person  against  whom  such  in- 
formation is  to  be  exhibited,  in  the  penalty  of  20/.,  that  he  will  effectually 
prosecute  such  information,  and  abide  by  and  observe  such  orders  as  the  Court 
shall  direct,"  &c.  And  in  case  the  defendant  shall  appear  and  plead  to  issue,  and 
the  prosecutor  shall  not,  at  his  own  proper  costs  and  charges,  within  a  year 
after  issue  joined,  procure  the  same  to  be  tried,  or  a  verdict  shall  pass  upon 
such  trial  for  the  defendant,  &c.,  "  then  the  said  Court  of  K.  B.  is  hereby  au- 
14  thorized  to  award  to  the  defendant  his  costs,"  &c.  unless  the  Judge  shall  cer- 
tify, &c. :  "  and  in  case  the  said  informer  shall  not  within  3  months  next 
"  after  the  said  costs  taxed,  and  demand  made  thereof,  pay  to  the  defendant 
41  the  said  costs,  then  the  defendant  shall  have  the  benefit  of  the  said  recognu 
u  zance  to  compel  him  thereto"  The  different  wording  of  the  two  acts  was 
noticed  by  Ls  Blanc,  J. 

Lord  Ellbkborodgh,  C.  J.  By  the  act  in  question  the  recognizance  was 
meant  to  operate  as  a  further  security  for  the  costs.  The  Court  are  there- 
by directed  to  give  reasonable  costs  to  the  prosecutor,  to  be  taxed  according  to 
the  course  of  the  Court :  and  then  the  words  are,  that  "  the  said  recognizance 
(which  was  before  directed  to  be  taken)  shall  not  be  discharged  till  the  costs 
so  taxed  shall  be  paid."  The  costs  have  not  been  paid.  How  then  can  we 
direct  the  recognizance  to  be  discharged  ? 

Per  Curiam,  Rule  refused. 


Finley  v.  Jowle. 

It  East,  6.    Nov.  8, 1810. 


The  Court  refuted,  on  motion,  to  discharge  an  infant  plaintiff,  who  had  toed  without  pro- 
cheio  amy  or  guardian,  and  waa  in  execution  for  the  coata. 

BARROW  moved  to  discharge  out  of  custody  the  plaintiff,  who  was  an 
infant  in  execution  for  the  costs  of  the  suit,  in  which  he  had  failed,  upon  the 
ground  that  an  infant  plaintiff  was  not  liable  for  costs.  Here  there  was  no. 
prochein  amy  or  guardian,  who  would  have  been  liable  for  the  costs (£). 

But  the  Court  said,  that  the  plaintiff  had  concealed  his  infancy,  and  there- 
fore they  would  not  relieve  him. 

Rule  refused(c). 

(a)  Rex  t.  Howell,  Cae.  temp.  Hardw.  247.  Rex.  ▼.  Morgan,  2  Stra.  1042,  and  Rem 
▼.  FUtwood,  2  Term  Rep.  145. 
(6)  Vide  Bullock  on  Coata,  oh.  t.  a.  4.  "  Of  coata  in  action*  by  or  against  Infanta." 
(c)  In  Gardiner  r.  Holt,  2  Stra.  1217,  the  Court  refused  to  discharge  an  infant  plaintiff 
in  execution  for  coata,  on  motion;  Baying  h  waa  matter  of  error,  if  ooata  could  not  be  given. 
And  yet  the  plaintiff  there  had  aued  by  prochein  amy,  whom  the  Court  will  oblige  to  pay 
coata.  Vide  Slaughter  v.  Talbot,  Willea,  190.  And  in  Hamlen  v.  Hamlen,  1  Bulatr.  189, 
where  an  infant  sued  by  attorney,  and  waa  nonsuited ,  the  Court  also  refused  to  relieve  him 
from  the  coata.  And  vide  Thnutout,  on  the  Demise  of  Dunham,  an  Infant,  v.  PereivaU, 
Barnee,  18S,  whore  two  oasea  are  eited  of  attachmenU  against  infanta  for  non-payment  of 
coot  in  C.  B. 
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Venning  v.  Leckie. 

18  East,  7.    Nov.  9,  1810. 

The  defendant  agreed  in  writing  to  take  one  half  share  of  certain  goods  bought  by  the  plain- 
tiff on  their  joint  account:  half  in  the  profit  or  loss,  and  to  fornish  the  plaintiff  with  half 
the  amount  in  time  for  the  payment  thereof;  the  gooda  being  to  be  paid  for  by  bills: 
held,  let,  that  this  waa  an  agreement  relating  to  the  eale  of  goods,  within  the  exemp- 
tion in  the  stamp  act  44  G.  8.  c.  98,  ached.  A.,  and  did  not  reqaire  a  stamp.  2dlyB  That 
tbe  plaintifl  having  paid  tbe  whole  price  of  the  goods  which  were  to  constitute  the  part- 
nership stock,  to  which  both  parties  were  to  contribute  equally,  an  action  lay  against  the 
defendant  for  his  moiety  of  the  price  which  was  to  be  furnished  by  him  in  the  first  in- 
stance; although  there  might  be  an  account  to  be  taken  between  them  as  partners  upon 
tbe  subsequent  disposal  oftbe  joint  stock. 

THE  plaintiff  declared  for  a  breach  of  the  following  contract  in  writing. 
— u  London,  1st  of  Dec.  1908 — Messrs.  W.  Venning  and  Co.  I  agree  to  take 
11  one  half  share  of  the  flax  undermentioned,  bought  by  you  on  our  joint  ac- 
"  count — say  half  in  the  profits  or  loss,  and  to  furnish  you  with  half  the 
"  amount  in  time  for  the  payment  thereof  in  case  you  require  it."  (Signed 
by  the  defendant.)  Under  which  contract  was  written, 
"  Dec.  1st,  M5  of  H.  and  Co.  20  tons — 6  months; 
"  2d,  2-16  of  A.  B.  &c.,  10  tons— 6  months  ;" 

together  with  other  like  memoranda,  being  a  regular  list  of  the  persons  of 
whom  tbe  flax  was  bought,  the  quantity  L  and  time  of  payment.  At  tbe  trial 
before  Ld.  Ellenborough,  C.  J.  at  Guildhall,  it  appeared,  that  the  defendant 
had  refused  to  pay  for  his  share  of  the  flax  according  to  the  contract;  and 
the  plaintiff  recovered  a  verdict  for  the  amount  in  value. 

Park  now  moved  (by  leave  reserved  at  the  trial)  to  set  aside  the  verdict  and 
enter  a  nonsuit,  upon  two  objections;  1st,  that  the  written  contract  ought  to 
have  been  stamped.  The  answer  given  to  which  was,  that  it  was  a  contract 
"  relating  to  the  sale  of  goods,"  and  therefore  within  the  exemption  of  the 
stamp  act(a) :  but  this  exemption,  he  contended,  only  related  to  contracts  be- 
tween vendor  and  vendee :  and  the  case  of  the  guarantee,  Warrington  v.  Fur- 
bor,  8  East,  242,  falls  within  the  latter  description ;  for  the  goods  are  sold 
upon  his  credit. 

Lord  Ellenborough,  C.  J.  This  contract  relates  to  the  payment  of  the 
price  of  goods  purchased  by  the  plaintifl  for  himself  and  the  defendant,  and  is 
therefore  a  contract  within  the  words  of  the  exemption  "  relating  to  the  sale 
of  goods."  [Park  observed,  that  some  of  tbe  goons  were  purchased  after  the 
1st  of  December,  when  the  agreement  was  dated.]  If  it  do  not  relate  to  the 
sale  of  goods,  what  does  it  relate  to  ?  Is  it  more  or  less  than  an  agreement  by 
the  defendant  to  buy  half  the  goods  ? 

Secondly,  it  was  objected,  that  this  was  the  case  of  a  partnership,  and  that 
no  action  lay  by  one  partner  against  another ;  but  the  plaintifl  should  have 
proceeded  by  bill  in  equity ;  for  the  defendant  had  had  no  account  of  the  pro- 
duce and  would  be  compelled  to  seek  his  relief  there. 

Lord  Ellenborough,  C.  J.  There  are  many  deeds  of  co-partnership  in 
which  the  partners  covenant,  each  to  advance  a  certain  sum  at  first :  and  can  it 
be  said,  that  no  action  would  lie  by  one  to  enforce  that  covenant  against  another, 
because  there  are  accounts  between  them  afterwards,  which  require  unravel- 
ling in  a  conrt  of  equity  1(b)     [Park  agreed,  that  such   an  action  would  lie 

(a)  28  Geo.  t.  o.  58.  s.  4.    85  Geo.  8.  o.  80.   87  Geo.  8  o.  90,  and  44  Geo.  8.  c.  98. 

sched  A. 

(b)  Between  prioeipal  and  factor  where  there  is  a  a  express  promise,  ottumptit  will  lie  as 
well  aa  account,  at  the  option  of  the  plaintiff.  Wilkin  v  Wilkin,  1  Balk.  8.  [See  also 
Moravia  v.  Levy,  2  Term  Rep.  488.  n.  (a).    Bnt  where  there  is  no  express  promise,  or  at 
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upon  an  independent  covenant.]     The  purchase  of  the  goods  was  to  launch 

me  partnership ;  for  which,  between  themselves,  each  was  to  contribute  his 
share. 

Ls  Blanc,  J.    The  respective  sums  were  to  be  paid  by  each,  before  there 

could  be  any  account  of  profit  or  loss  between  them,  as  partners,  upon  the 
goods(l). 

Per  Curiam,  Rule  refused  (a). 


Doe,  on  the  Demise  of  Toilet,  v.  Salter. 

It  East.  9.     Nov.  9,  1810. 

Li  ejectment,  the  premises  being  laid  to  be  in  Farnham,  and  proved  to  be  in  Farnham  Roy- 
alt  is  not  a  fatal  variance,  onleae  it  be  shewn  there  are  two  Farnham*, 

THE  premises  were  laid  to  be  in  the  parish  of  Farnham,  and  at  the  trial 
before  Heath,  J.  at  Buckingham  were  proved  to  be  in  the  parish  of  Farnham 
Royal ;  which  was  contended  to  be  a  fatal  variance :  but  the  learned  Judge 
said,  that  unless  the  defendant  could  prove  that  there  were  two  Famhams,  he 
should  direct  a  verdict  for  the  plaintifl ;  and  no  such  proof  being  offered,  the 
plaintiff  recovered  accordingly. 

Sellon,  Serjt.  now  moved  to  enter  a  nonsuit,  on  account  of  the  variance, 
and  mentioned  a  case  in  C.  B.  in  1808,  where  in  trespass  for  breaking  a  dwel- 
ling-house, it  was  laid  to  be  in  the  parish  of  Chelsea,  and  proved  to  be  in  St. 
Luke  Chelsea ;  which  was  held  to  be  fatal.     But 

The  Court  held  the  direction  of  the  learned  Judge  in  this  case,  there  being 
no  other  Farnham,  to  be  right,  and  refused  the  rule. 


Chapman  v.  Cowlan. 

18  Eaat,  10.    Nov.  9,  1810. 

Parchment  writing!  preserved  amongst  the  roonimenti  of  a  manor,  dated  in  1698  and  1717, 
purporting  to  be  aigned  by  many  persons,  copyholders  of  the  manor,  stating  an  unlimited 
right  of  common  in  the  commoners,  which  having  been  found  inconvenient,  they  had  agreed 
to  stock  the  common  in  a  certain  restricted  manner,  is  evidence  of  reputation  as  to  the 
general  right,  sufficient  to  destroy  the  restricted  right  set  op  by  the  plaintiff,  a  copyholder, 
in  an  action  on  the  case  against  a  freeholder  of  the  manor  for  overstocking  the  common 
beyond  inch  stint:  although  it  was  objected  that  the  instrument  was  not  proved  to  have 
been  signed  by  a  majority  of  the  then  copy  holders  of  the  niaoor,  nor  that  the  plaintiff  held 
the  copyhold  teoement  or  a  ny  one  of  those  who  bad  signed  it. 

THIS  was  an  action  upon  the  cases  by  a  copyholder,  against  a  freeholder 
of  the  manor  of  Growls  in  Lincolnshire,  lor  the  disturbance  of  the  plaintiff's 
right  of  common,  by  tbe  defendant  surcharging  the  common.  The  first  count 
stated,  that  the  plaintiff  was  possessed  of  a  messuage  and  30  acres  of  land  of 
the  manor  of  Crowle,  in  respect  of  which  he  claimed  common  for  all  commona- 
ble cattle  levant  and  couchant,  &c.  in  and  throughout  all  the  commonable 
grounds  in  the  manor.  The  second  count  was  founded  on  a  like  claim  in  respect 
of  30  acres  of  land.     Tbe  third,  in  respect  of  a  messuage  and  30  acres  of  land, 

least  a  balance  struck,  the  only  remedy  is  an  action  of  account,  or  a  bill  in  equity  to  account. 
Casey  v.  Brush,  2  Gaines  248.  296.  Ozta*  v.  Johnson,  1  Binn.  191.  Collin*  v.  Phelps,  8 
Day's  Ca.  606. 

(1)  [See  Coffey  v.  Brian,  10  Moore,  841.  MuuU  v.  Trumpbone,  5  Wend.  274.  Bru- 
baker  v.  Robinson,  S  Pen.  R.  296.  Brown  v.  Agnew,  6  W.  &  S.  286.  William*  v.  Hen- 
*haw.  11  Pick.  79.     Pain*  v.  Thacker,  26  Wend.  450.— W.] 

(a)  Vide  Savilli*  v.  Robenton  and  Another,  4  Term  Rep.  270.  explained  in  GouiHvoaiU 
v.  Duckworth,  12  East,  426. 
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claimed  common  in,  upon,  and  throughout  all  the  commonable  grounds  of  the 
manor,  in  manner  following;  in  part  thereof, called  the  stinted  cow  pasture,  in 
every  year,  for  certain  cattle,  to  wit,  6  cows,  6  mares  or  geldings,  if  above  3 
years  old,  and  the  sucking  foals  of  such  mares,  levant  and  couchant  upon  the 
said  messuage  and  lands  upon  and  from  May-day,  old  stile,  until  and  to  Mach- 
aelmas-day,  O.  S. ;  and  for  all  cattle  levant  and  couchant.  Ace.  upon  and  from 
Michaelmas-day,  0.  S.  until  the  feast  of  the  Annunication  :  and  on  the  resi- 
due of  the  said  commonable  grounds,  for  all  commonable  cattle,  levant  and 
couchant,  &c.  upon  and  from  May-day,  O.  S.  until  and  to  the  feast  of  the 
Annunication,  O.  S.  There  were  many  other  counts  stating  the  claim  of 
common  in  different  ways. 

At  the  trial  before  Grrose,  J.  at  Lincoln,  the  Steward  of  the  manor  having 
been  called  as  a  witness,  by  the  defendant,  produced  a  parchment  writing  from 
amongst  the  muniments  of  the  manor,  dated  in  1698,  and  purporting  to  be 
signed  by  many  persons  copyholders,  stating  an  unlimited  right  of  common, 
which  having  been  found  inconvenient,  they  had  agreed  to  stock  the  com- 
mon in  the  manner  which  the  plaintiff 's  witnesses  had  proved,  and  which  cor* 
responded  with  one  of  the  counts  in  the  declaration :  and  another  parchment 
writing  to  the  same  effect  dated  in  1717(a).  Whereupon  it  was  contended  on 
the  part  of  the  defandant,  that  the  supposed  right  set  up  by  the  plaintiff  was 
disproved  to  originate  either  by  prescription  or  grant,  in  one  or  other  of 
which  ways  it  could  alone  be  sustained ;  the  origin  of  it  being  shewn  to  be  in 
this  agreement  But  the  plaintiff's  counsel  objected  to  the  evidence  being  re- 
ceived, without  proof  at  least  that  the  plaintiff  held  one  of  the  same  copyhold- 
ers in  1698  signed  that  agreement  But  the  learned  Judge  admitted  the  ev- 
idence :  and  as  it  went  to  shew  that  the  right  of  common  insisted  on  by  the 
plaintiff  originated  in  a  private  agreement  between  the  copyholders  who  sign- 
ed it,  he  directed  a  nonsuit ;  which 

Vaughan,  Serjt.  now  moved  to  set  aside,  upon  the  inadmissibility  of  the  ev- 
idence, as  against  the  plaintiff,  who  was  not  proved  to  claim  under  any  of  the 
parties  to  that  agreement :  and  it  not  even  appearing  that  the  instrument  was 
signed  by  a  majority  of  the  then  copyholders,  so  as  to  shew  what  the  ancient 
right  was  generally  acknowledged  to  be. 

Lord  Ellenborough,  C.  J.  Is  not  the  instrument  evidence  at  least  of  the 
reputation  of  the  manor  at  that  time  as  to  the  prescriptive  right  of  common, 
against  the  right  now  set  up  by  the  plaintiff?  It  destroys  the  right  insisted 
upon  by  the  plaintiff,  by  shewing  what  the  prescriptive  rights  of  the  copyhold- 
ers were  before.  And,  as  an  agreement,  it  could  have  no  effect  to  bind  subse- 
quent copyholders  but  only  those  who  executed  it.  It  will  be  better  to  recur 
to  the  original  right  of  common  as  restricted  by  levancy  and  couchancy. 

The  other  Judges  concurring, 

Rule  refused. 

(a)  This  was  to  the  effect  following. — 

"  Agreement,  dated  20  April,  1717— Indorsed— Cepy  Stint  ef  Crowle  Comroooers— Re- 
citing, that  all  the  commonable  grounds,  belonging  to  CrowU  and  other  places,  were  ancient- 
ly used  by  the  commoneta  aa  common  appurtenant  to  their  tenement  for  all  aorta  of  cattle,  at 
all  times  of  the  year.  Bot  since  the  draining  and  approvement  by  the  then  lord  and  certain 
undertakers,  now  called  Participants,  who  have  inclosed  about  a  third  part  thereof,  and  new 
do  and  ever  aince  have  enjoyed  the  same,  the  commoners  were  sensible  that  the  remaining 
part  of  their  common  left  them  by  the  undertakers,  if  need  by  them  in  the  same  manner  they 
aa  is  aforesaid  had  done  as  when  they  had  the  whole,  would  not  maintain  that  stock  of  cattle; 
therefore,  as  to  some  part  of  the  common,  aa  hereinafter  mentioned,  they  agrees)  to  a  certain 
stmt,  &c  which  has  been  observed,  &c  That  by  an  instrument  dated  6th  of  Jannary ,  1«W, 
signed  by  a  great  many  persona,  commoners  in  the  places  aforesaid,  consisting  of  several  ar- 
ticles, &c.  it  was  agreed  that  the  major  part  of  the  inhabitants,  who  bad  right  of  < — — 
might  alter,  revoke,  annul,  &c.  and  constitute  others.    And  whereas  the  major 


part  of  the 


commoners  have  by  former  experience  found  it  necessary  to  explain  and  make  alterations/ 
Sic— Then  they  proceeded  to  make  certain  alterations;  and  the  articles  not  altered  ware  de- 
clared in  force. 
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Blewitt  v.  Hill. 

It  East,  1$.    Not.  9,  1810. 

el  hired  by  the  lords  eominiMionera  of  the  admiralty,  and  employed  to  era  ire  ■gainst 
iraagflers,  tbe  master  aod  erew  of  which  were  appointed  by  the  owner  hot  which  was 
placed  voder  the  superior  command  of  a  captain  appointed  by  the  board,  w  forfeitable  for 
an  act  of  amonling  committed  on  board  by  anch  admiralty  captain,  as  well  as  by  the  own- 
er's master  and  crew.  And  the  owner  has  hia  remedy  over  by  action  on  the  case  against 
tech  admiralty  captain  to  recover  damages  for  tbe  loss  of  the  ship  by  the  condemnation, 
though  that  proceeded  upon  acts  of  smuggling  stated  to  be  by  persons  unknown;  and  tbovgb 
it  appeared  in  fact  that  the  master  and  mate  appointed  by  the  owner  were  also  concerned 
b  acts  of  smuggling  on  board. 

THE  declaration  stated,  that  the  plaintiff  was  owner  of  a  certain  ship  in 
tbe  employ  of  the  lords  commissioners  for  executing  the  office  of  lord  high 
admiral;  that  the  defendant  was  the  captain  and  commander,  and  had  the 
conduct  thereof  under  the  direction  of  the  said  commissioners,  and  the  com- 
mand and  ordering  of  the  crew  employed  for  navigating  the  same  ;  and  that 
he  wrongfully  employed  the  said  ship  in  the  illegal  importation  of  smuggled 
goods,  &c.  whereby  she  became  forfeited  and  was  condemned,  and  the  plain- 
tiff was  obliged  to  pay  a  certain  sum  of  money  in  order  to  procure  her  restor- 
ation. It  appeared  in  evidence  at  the  trial  before  BayUy,  J.  at  Bodmin,  that 
the  fessel  had  been  taken  up  by  the  admiralty  to  cruize  against  smug- 
glers :  that  Tinney,  the  master,  and  James,  the  second  mate,  were  appointed 
by  the  plaintiff,  and  that  Hill,  the  defendant,  was  appointed  commander  by 
the  admiralty  :  that  she  made  several  captures  on  her  cruize ;  during  which 
time  the  defendant  was  privy  to  many'  smuggled  articles  brought  on  boardr 
several  of  which  were  proved  to  be  for  his  own  use.  The  judgment  of  con- 
demnation in  the  Exchequer  against  the  ship  was  proved,  which  stated  the 
smuggling  to  be  by  a  person  or  persons  unknown,  and  there  was  no  judgment 
against  Hill  personally.  Pending  that  suit,  the  present  plaintiff  came  in  and 
claimed  the  ship  as  his  property.  The  learned  Judge  being  of  opinion  that 
tbe  defendant  was  answerable  for  the  damage  sustained  by  the  forfeiture  and 
loss  of  the  ship  occasioned  by  his  wrongful  act ;  the  plaiutiff  obtained  a  ver- 
dict for  21502.  the  amount  of  such  loss.     And  now, 

Burrovgh  moved  for  leave  to  set  aside  the  verdict  and  enter  a  nonsuit,  on 
the  ground  that  tbe  defendant  was  not  placed  in  such  a  situation  on  board  the 
ship, as  that  she  could  be  forfeited  by  any  act  of  his.  He  wis  placed  there 
by  the  lords  of  the  admiralty  acting  on  behalf  of  tbe  king ;  but  the  ship  re- 
mained in  the  possession  of  the  owner  represented  by  the  master  and  crew  : 
the  defendant's  acts,  therefore,  could  not  produce  a  forfeiture.  And  when  it 
appears  that  the  master  and  other  persons  on  board  in  the  defendant's  employ 
committed  acts  of  smuggling,  as  well  as  the  defendant*  tbe  forfeiture  of  the 
ship  must  be  attributed  to  the  acts  of  (hose  for  whom  the  owner  was  liable, 
and  not  to  the  act  of  the  defendant  placed  there  by  the  crown,  for  whom  the 
owner  was  not  liable.  [Grose,  J.  There  was  some  time  ago  in  the  Exche- 
quer an  instance  of  a  condemnation  of  a  ship  on  a  similar  ground.}  There 
is  no  doubt  made  of  the  propriety  of  tbe  condemnation  in  this  case  ;  for  the 
acta  of  the  plaintiff's  own  servant  were  sufficient  to  warrant  it.  [Bayley,  J. 
It  wa«  the  misconduct  of  the  defendant  which  occasioned  the  forfeiture.]  It 
was  owing  as  well  to  the  misconduct  of  the  other  persons  on  board  the  ship. 
There  were  acta  of  smuggling  proved  against  the  master  and  mate  appointed 
by  the  plaintiff. 

Lord  Ellenbobough,  C.  J.  By  whomsoever  the  defendant  was  appoint- 
ed* if  by  his  act  the  plaintiff's  property  was  forfeited,  the  plaintiff  has  hia 
remedy  against  him.     The  thing  itself*  is  forfeited  by  whomsoever  used :  and 
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it  is  no  excuse  to  the  defendant  that  he  conspired  with  others  to  do  the  wrong- 
ful act 

Per  Curiam,  Rale  refused. 


v.  I 


r.i 

..rt 

Hallet  v.  Mears  and  Another.  - 

18  East,  15.    Nov.  9,  1810.  \- 

One  who  it  subpoenaed  as  a  witness,  and  attends  at  the  trial,  bat  there  refuses  to  give  evi- 
dence unless  his  eipences  are  paid,  and  is  thereupon  not  examined,  may  yet  maintain  as- 
sumpsit for  his  necessary  ezpenees  of  attendance  agninst  the  party  who  snbpoeoaed  him. 
There  was  also  evidence  of  a  promise  to  pay  the  eipences  at  the  time  of  serving  the  sub- 
poena ;  which  it  was  contended  was  waived  by  the  sobseqoent  refusal  to  be  examined. 

THE.  present  defendants  had  formerly  brought  an  action  against  a  third 
person,  at  the  trial  of  which  they  had  subpoenaed  the  present  plaintiff  to  at- 
tend as  a  witness.  The  plaintiff  accordingly  attended  at  that  trial,  but  refus-  * 
ed  to  be  examined,  unless  he  was  paid  his  expences :  this  was  not  done,  and 
therefore  he  was  not  examined  as  a  witness  :  but  he  afterwards  brought  this  *y 
action  of  assumpsit  for  work  and  labour,  expence  of  journies,  and  attendance, 
in  consequence  of  the  subpoena :  and  upon  proof  of  these  facts,  and  also 
upon  slight  evidence  of  a  promise  by  the  defendant  to  pay  his  expences  when 
he  was  served  with  the  subpoena,  he  recovered  a  verdict  at  the  last  assizes  at 
Chester.     And  now, 

Yates  moved  to  enter  a  nonsuit;  contending  that  there  was  no  foundation 
for  maintaining  the  action  either  upon  the  express  or  upon  an  implied  promise  : 
not  upon  the  evidence  of  the  promise  in  fact,  because  he  had  waived  it  by  re- 
fusing to  be  examined  at  the  trial  unless  his  expences  were  then  paid ;  and 
therefore,  the  consideration  of  the  promise,  if  any,  namely,  the  attending  and 
giving  evilence,  was  not  complied  with.  Nor  upon  an  implied  promise;  for 
there  was  no  tender  of  his  expences  when  he  was  served  with  the  subpoena, 
and  therefore  he  could  not  have  been  attached  (a)  for  non-attendance  at  the 

(a)  Vide  Tidd's  Prac  ch.  35,  which  cites  Chapman  v.  Pointon,  2  Stra.  1150.  Bowles 
▼.  Johnson,  1  Blac.  86,  and  Fuller  v.  Prentice,  1  H  Blac.  49.  All  these  cases  agree,  and 
the  last  of  them  distinctly  states,  that  unless  the  whole  necessary  expences  of  the  journey  to 
and  from  the  place  of  trial,  and  of  the  witness's  necessary  stay  there  be  tendered  with  the 
aubpmna,  the  Court  will  not  grant  an  attachment  for  the  non-attendance  of  the  witness  at  the 

Elace  of  trial.  What  shall  be  the  measure  of  necessary  expences  is  slated  somewhat  more 
irgely  in  Mr.  Ford's  MS.  note  of  Chapman  v.  Paynton,  E.  14  G.  2. — Ryder  and  Fletch- 
er, two  witnesses,  were  subpoenaed  8  miles  beyond  Chester  to  attend  in  town  at  the  trial  of 
this  cause,  and  2  guineas  each  were  tendered  to  them,  but  they  refused  the  money;  objecting  ' 
that  it  was  too  little:  the  summoner  denied  giving  them  any  thing  more;  on  which  the  wit- 
nesses neglected  to  attend.  It  was  sworn  that  a  horse  could  not  be  hired  for  the  journey  un- 
der 1/.  8f.  And  now  upon  a  motion  for  an  attachment  against  them,  it  was  insisted  they 
might  have  come  on  foot,  or  in  a  cart ;  that  there  was  no  necessity  for  a'  horse;  and  if  they 
had  hired  horses,  such  expences  must  have  been  paid  before  the  witnesses  would  have  been 
obliged  to  be  sworn,  and  therefore  they  ought  to  have  come  up. 

Sed  per  Cur. — A  man  is  not  bound  to  trust  for  paymeot  upon  the  trial.  The  party  who 
would  have  benefit  of  a  witness's  testimony  must  tender  him  sufficient  to  bear  his  charges 
backwards  or  forwards,  or  otherwise  he  is  not  obliged  to  attend.  The  design  of  the  witness- 
es to  travel  on  horseback  was  reasonable.  And  it  was  said  that  the  directions  of  stat.  6  Ela. 
c.  9.  which  requires  a  tender  of  reasonable  charges*,  was  the  guide  of  the  Court  in  cases  of 
this  kind;  that  the  sum  tendered  here  was  much  too  small;  and  so  the  rule  was  discharged. 
Wright,  J.  said,  that  in  the  Court  of  Common  Pleaa  an  attachment  against  witnesses  for 
not  attending  in  pursuance  of  a  subpoena  was  never  granted,  but  had  often  been  refused;  and 
though  this  Court  would  censure  a  witness,  yet  if  it  was  doubtful  whether  the  earn  tendered 
was  sufficient,  the  Court  ought  to  leave  the  party  injured  to  his  remedy  at  law.  That  they 
ought  not  in  process  of  contempt  to  be  balancing  too  nicely  the  eipences  of  travellers.    That 

*  The  direction  of  the  statute  is  to  tender  to  the  party,  "  according  to  his  countenance  or 
"  calling,  such  reasonable  sums  for  bis  costs  and  charges,  having  regard  to  the  distance  of 
"  the  places,  as  are  necessary  to  be  allowed  in  that  behalf." 


IN  THE  FIFTY-FIRST  YEAR  OF  GEORGE  HI.  25 

trial :  nor  was  there  any  remedy  against  him  under  the  statute,  5  EI12.  c.  9. 
a.  12,  as  where  a  guinea  was  paid  to  and  accepted  by  the  party  subpoenaed  at 
the  time,  with  a  promise  to  pay  the  residue(a). 

But  the  Court  held,  that  the  action  well  lay :  the  witness  obeyed  the  sub- 
poena, and  attended  at  the  trial,  and  was  ready  and  willing  to  have  been  ex- 
amined, if  the  defendant,  who  subpoenaed  him,  would  have  paid  him  his  ex- 
pences ;  and  it  was  the  defendant's  own  fault  that  the  witness  was  not  ex- 
amined.    They  therefore 

Refused  the  rule. 


Tempest  v.  Rawling. 

18  East,  18.    Nov.  9,  1810. 

Ab  instrument,  executed  on  the  24th  of  Nov.  1807,  upon  an  agreement  stamp,  setting  forth 
the  conditions  of  letting  a  farm,  and  tbe  regulations  to  be  observed  by  the  tenant,  that  the 
term  was  to  be  from  year  to  year,  the  lands  to  be  entered  noon  the  3d  of  Feb.  1808,  and 
the  boosing  on  the  18th  of  May;  snd  that  a  lease  was  to  be  made  upon  these  conditions 
wHk  aU  usual  covenants;  at  the  foot  of  which  the  defendant  wrote  "  /  agree  to  take  lot 
"  I.  (tbe  premises  in  question)  at  the  rent,  ojre.  subject  to  the  covenant*  ;"  is  an  qgree- 
menl  for  a  /ease,  and  not  a  present  demue;  there  beiog  not  only  a  stipulation  for  a  future 
lease,  but  time  given  to  prepare  it  before  the  commencement  of  the  term,  and  no  present 
occupation  as  tenant  contracted  for.  Bat  after  tbe  defendant  bad  been  let  into  possession 
node*  soch  agreement,  and  had  paid  rent  nnder  it :  held  that  that  was  sofflcient  to  satisfy 
a  count  against  him  as  tenant  upon  a  demise  for  mismanagement  of  the  farm,  contrary  to 
tbe  terms  of  such  agreement;  such  count  stating  that  whereas  tbe  plaintiff  had  demised, 
&c. 

And  held  that  it  was  not  necessary  to  state  tbe  whole  of  the  agreement,  if  the  part  omitted 
did  not  qualify   that  which  was  stated. 

THIS  was  an  action  by  a  landlord  against  his  tenant  for  mismanagement 
of  a  farm,  contrary  to  certain  stipulations  agreed  upon  by  him  as  stated  in  some 
of  the  counts,  and  against  the  rules  of  good  husbandry,  as  laid  in  others.  The 
first  count,  which  was  framed  on  the  agreement,  stated  that  whereas  the  plain- 
tiff* had  demised,  &c.  and  the  principal  question  turned  upon  the  evidence, 
whether  the  instrument  containing  the  contract  between  these  parties,  and 
upon  whi  -h  the  defendant  had  been  afterwards  let  into  possession,  and  had 
paid  rent,  having  only  an  agreement  stamp  of  16$.  upon  it,  were  a  lease,  or 
only  an  agreement  for  a  lease  ?  If  the  former,  the  stamp  act  was  not  suffi- 
cient, and  the  evidence  was  not  admissible.  Chambre,  J.  before  whom  the 
cause  was  tried  at  York,  admitted  the  evidedce,  and  the  plaintiff  recovered  a 
verdict,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit.  The  paper 
was  entitled— Conditions  of  letting  the  four  farms  after  mentioned,  &c— 
(which  were  offered  in  so  many  lots :)  and  then  it  proceeded— The  term  to 
be'frorn  year  to  year — Tbe  lands  to  be  entered  upon  on  tbe  3d  of  Feb.  1808, 
ani  the  bousing  on  the  12th  of  ilfay— and  six  months'  notice  to  quit  was  to 

if  a  witness  insisted  on  riding  post,  he  did  not  know,  tbe  Court  oaght  to  grant  an  attachment 
for  his  non-attendance,  if  the  person  requiring  his  attendance  refused  to  accommodate  him 
with  soch  a  pnsmige;  and  that  fhe  only  true  foundation  to  grant  an  attachment  was  some 
obstinacy  or  contempt  in  the  party. 

(a)  Pearson  v.  lies,  Doogl.  666,  and  vide  Goodwin  v.  Went,  Cro  Car.  622,  there  cited. 
le  the  former  case,  the  action  was  of  debt  upon  the  statute  6  Eli*,  e.  9,  and  was  brought  to 
recover,  as  well  the  penalty  of  101.  thereby  given  for  the  non-attendance  of  the  witness  sub- 
poenaed, as  also  tbe  further  recompence  directed  by  the  same  statute  to  be  yielded  to  the 
••  party  gr/eved,  '*  by  the  discretion  of  the  judge  of  the  Court  out  of  which  the  process 
"  shall  be  awarded."  This  further  recompence,  it  was  derided,  must  be  assessed  by  the 
Court  oat  of  which  the  process  issued,  and  not  by  the  judge  or  jury  at  nisi  prius.  The 
current  of  actions  noticed  in  the  books  for  this  species  of  default  is  upon  the  statute:  But 
Lord  Mansfieli,  in  the  last-mentioned  case,  say*,  '*  An  aet*>n  will  lie  for  damages  agaiost 
a  material  witness  who  absents  himself  without  any  excuse:  but  that  most  be  an  action  on 
the  case." 
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be  given.  Then,  after  stating  certain  regulations  to  be  observed  by  tbe  tenant, 
it  proceeded — A  lease  to  be  made  upon  these  conditions,  with  all  usual  cove- 
nants. And  at  the  foot  of  the  paper  was  written — I  agree  to  take  lot  1.  (the 
premises  in  question)  at  the  rent  of,  &c.  subject  to  the  covenants, — This  was 
signed  by  the  defendant,  and  dated  the  24th  of  November,  1807. 

J,  Williams  now  moved  to  set  aside  the  verdict  for  the  plaintiff,  and  enter 
a  nonsuit ;  contending  that  though  a  future  more  formal  lease  was  to  be  made, 
yet  as  the  parties  had  used  words  of  present  demise,  this  must  be  taken  to  be 
a  present  lease,  and  not  merely  an  agreement  for  a  lease  :  upon  the  authority 
of  Poole  v.  Bentley,  12  East,  168. 

Lord  Ellenborough,  C.  J.  This  is  nothing  more  than  an  agreement  for 
a  lease  which  was  to  be  made  thereafter,  and  time  was  given  to  prepare  it, 
before  the  term  was  to  commence.  In  Poole  v.  Bentley  the  tenant  was  to  have 
immediate  possession,  and  to  lay  out  money  in  building,  and  tbe  rent  was  to 
commence  immediately  :  here  there  was  no  immediate  occupation  to  be  taken 
by  the  tenant. 

J.  Williams  then  objected  that  the  counts  stated  that  the  plaintiff  had  demis- 
( ed  ;  whereas  if  the  instrument  were  only  an  agreement  for  a  demise,  and  no 
present  demise,  it  did  not  sustain  the  declaration.  [But  by  Lord  EHtnborough, 
C.  J.  The  plaintiff  let  the  defendant  into  possession,  and  received  rent  from 
him.]  Thirdly,  he  objected  that  the  first  count  which  stated  the  terms  of  the 
agreement  most  fully,  only  stated  part  of  the  stipulations,  but  not  all  of  them  : 
and  that  counts  on  a  general  assumpsit  of  good  management  cannot  be  sustain- 
ed where  there  are  particular  stipulation. 

Lord  Ellenborough,  C.  J.  It  is  enough  to  state  that  part  truly  which  ap- 
plies to  the  breach  complained  of,  if  that  which  is  omitted  do  not  qualify  that 
which  is  stated(a). 

Per  Curiam,  Rule  refused. 


Pickard  v.  Bankes. 

It  East,  20.    Not.  9,  1810. 


A  stakeholder  merrinc  country  bank  noiet  u  money,  and  paying  them  orer  wrongfully  to 
tbe  original  staker  after  he  had  loit  tbe  wager,  if  aniwerable  to  the  winner  in  an  action  for 
money  had  and  received  to  hie  dm. 

THE  plaintiff  had  laid  a  wager  with  a  third  person,  who  offered  ten  guineas  to 
one  upon  the  event ;  and  the  defendant  was  tbe  stakeholder.  The  plaintiff* 
won  tne  wager ;  notwithstanding  which  the  defendant  paid  over  the  ten  guin- 
eas to  the  other  party,  the  original  staker :  whereupon  the  plaintiff  brought 
this  action  for  money  had  and  received  to  his  use,  which  was  tried  before 
Chambre,  J.  at  York,  when  the  only  question  was  whether  money  had  been  re- 
ceived by  the  defendant.  It  appeared  that  the  deposit  had  been  made  in  Hull 
bank  notes  payable  to  bearer,  and  not  in  coin  of  the  realm  :  and  the  payment 
over  to  the  other  party  was  in  notes  of  the  same  description.  Tbe  learned 
Judge  thought  that  these  were  to  be  considered  as  money,  as  between  these 
parties ;  an£  therefore  the  plaintiff  recovered  a  verdict  for  the  amount.    And 

DAW 

./.  Williams  moved  to  set  aside  tbe  verdict,  and  (by  leave)  to  enter  a  non- 
suit. Notes  of  this  description,  he  said,  were  no  more  than  common  promis- 
sory notes  or  bills  of  enchange.  If  these  were  payable  at  a  future  day,  they 
could  io  no  sense  be  considered  as  money,  but  the  lime  of  payment  caunot 
alter  the  nature  of  the  thine.  The  action  should  rather  have  been  trover,  or 
upon  a  special  assumpsit,  Mr.  Justice  Lawrence,  in  a  similar  case  at  Stafford, 
held  that  money  had  and  received  would  not  lie. 

(a)  Vide  Howtll  v.  Richard*  y  11  East,  688. 
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Lord  Ellbnborough,  C.  J.  Provincial  notes  are  certainly  not  money;  but 
if  the  defendent  received  tbem  as  ten  guineas  in  money,  and  all  parties  agreed, 
to  treat  them  as  such  at  the  time,  he  shall  not  now  turn  round  and  say  that 
they  were  only  paper,  and  not  money.  As  against  him,  it  is  so  much  money 
received  by  him. 

Per  Curiam,  Rule  refused(a). 


Roberts  t>.  Stacey. 

18  East,  21.    Nov.  W,  1810. 

The  rale  for  judgment  most  ha?e  four  clear  days,  exclnsive  of  the  firit  and  lait,  and  of  *7tm- 
day  before  judgment  ea tared. 

UPON  a  motion  for  setting  aside  the  taxation  of  costs  and  the  final  judg" 
meat,  and  for  discharging  the  defendant  out  of  custody,  the  question  was* 
whether  sufficient  time  had  been  allowed  between  the  rule .  for  judgment, 
which  was  given  on  the  6th,  and  the  signing  of  judgment,  which  was  on  the 
lJUh,  the  last  day  of  Trinity  term ;  a  Sunday  also  intervening. 

The  Court  held,  that  the  rule  for  judgment  must  have  four  clear  days- ex- 
clusive of  the  first  and  last,  and  also  of  Sunday,  before  judgment  can  be 
eigned  ;  and  therefore  made  the  Rule  absolute  (£). 

Marryat  in  support  of  the  role.    Adolphus  contra. 


Hanson  t>.  Boothman  and  Others. 

IS  East,  22.    Nov.  18,  1810.    . 

Where  leaeeea  of  land,  and  of  coal  mines  found  or  to  be  found  therein,  covenanted  forth* 
with  to  proceed  to  rink  for  coal  as  far  at  could  and  ought  to  he  accomplished  by  per- 
tone  acquainted  with  the  nature  of  collieries,  and  as  in  inch  cases  was  usual  and  custom* 
ary,  and  to  erect  fire  engines  for  the  purpose,  by  the  24th  of  June,  1808;  or  in  default 
thereof,  to  pay  so  much  to  the  Itssot  as  arbitrators  should  award:  and  after  the  day  pest, 
without  any  new  pita  sunk,  &c  the  parties  named  arbitrators  to  award  concerning  the 
damage,  loss,  and  delay  to  the  lessor,  if  any;  and  whether  any  rent  or  other  satisfaction 
should  be  made  to  him  on  that  account;  and  the  lessees  gave  bond  to  the  lessor  condition, 
ed  to  perform  the  award:  and  afterwards  the  arbitrators  awarded  that  the  lessees  had  nut 
performed  their  covenant  by  not  having  proceeded  to  sink  for  the  said  coal  as  far  as  could 
and  ought  to  be  accomplished,  &c.  (in  the  words  of  the  covenant)  on  or  before  the  24th 
of  June,  1806,  for  which  they  awarded  to  the  lessor  XoOl.  on  account  of  all  damages  and 
losses  then  incurred  on  account  of  such  breach:  and  further,  thai  the  lessees  should  sink 
coal  mi  net  %  and  erect  fire  engines  for  getting  the  coals  demised  on  or  before  the  24M  of 
June,  1S07;  and  in  default  thereof,  and  until  the  same  should  be  done,  they  should  pay 
a  yearly  rent  of  2001.  to  the  lessor  as  a  compensation  for  the  lord's  share  reserved  under 
the  lease:  held  that  to  an  action  on  the  bond,  it  was  a  sufficient  answer  by  the  leasees  to 
save  the  condition,  that  they  had  paid  the  160/.  awarded  for  the  breach  of  the  covenant 
up  to  the  24th  of  June,  1806;  and  as  to  the  subsequent  period  from  thence  till  the  24th 
ot  June,  1807;  that  on  divers  days  between,  &c.  they  did  well  and  truly  sink  for  coal 
in  the  lands  demised  as  far  as  could  and  ought  to  be  acco/nrdishei,  &c.  (in  the  words 
of  the  covenant)  and  were  ready  and  willing  to  have  sunk  and  completed  the  pita,  and 
to  have  erected  the  necessary  fire  engines,  &c.  within  the  time  limited  by  the  award ;  but 
that  at  the  time  of  making  the  lease,  and  from  thenceforth,  there  were  no  mines  of  coat 
under  the  lands  as  could  or  ought  to  be  worked  by  any  person  acquainted  with  the  na- 
ture of  collieries,  or  as  in  such  cases  it  was  usual  or  customary  to  work,  or  as  would 
have  defrayed  the  necessary  expences  of  working  and  getting  the  same:  all  which  prem- 
ises the  defendants  ascertained  and  proved  by  due  and  sufficient  experiment*  and  trials 
then  and  there  made. 

Bat  leave  was  given  to  amend  by  taking  issue  on  the  sufficiency  of  the  experiments. 

(a)  Vide  Lowndes  v.  Anderson  post  ISO.  aod  Solomons  v.  The  Bank  of  England, 
there  cited. 

(a)  1  Imp.  Prac.  420,  7th  edit  states  the  practice  accordingly,  and  cites  8  Salk.  212.; 
with  the  addition,  that  a  holiday,  on  which  the  Court  does  not  sit,  ia  not  to  be  accounted. 
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DEBT  on  bond  for  5000/.,  dated  16th  August,  1806,  with  a  condition,  re- 
citing,  that  whereas  by  an  indenture  of  lease  dated  the  5th  of  July,  1905, 
the  plaintiff  demised  to  the  defendant,  for  67  years,  all  the  minea  of  coal 
then  already  found,  or  which  should  or  might  thereafter  be  found,  in  any  part 
of  the  plaintiff's  estate  within  Pendlebury  in  Lancashire;  subject,  inter  alia* 
to  a  covenant,  that  the  defendants  would  forthwith  proceed  to  sink  for  coal  in 
the  wood  and  low  lands  as  far  as  could  and  ought  to  be  accomplished  by  per- 
sons acquainted  with  tiie  nature  of  collieries,  and  as  in  such  (rases  was  usual 
and  customary,  and  immediately  erect  such  fire  engines  as  should  be  neces- 
sary for  the  above  purpose;  such  pits  to  be  sunk  and  fire  engines  to  be  erect- 
ed ready  and  complete  for  working  the  veins  and  getting  the  coal  on  or  be- 
fore the  24th  of  June  1806 ;  or  in  default  thereof,  to  pay  to  the  plaintiff 
such  sum,  fyc.  as  should  be  fixed  by  arbitration  or  umpirage.  And  it  was 
agreed,  that  in  case  of  any  difference  between  the  parties,  which  should  not 
be  settled  between  themselves  within  one  month,  the  matter  of  difference  should 
be  referred  to  two  arbitrators,  or  in  their  default  to  an  umpire,  who  should  award 
what  should  seem  to  them  to  be  just,  &c.>  And  further  reciting  the  complaint 
of  the  plaintiff  that  the  defendants  had  made  default  in  the  performance  of 
the  covenant  in  the  lease ;  and  that  the  parties  had  agreed  to  submit  the  dif- 
ferences between  them  on  that  account  to  two  arbitrators  named,  (or  in  their 
default  to  an  umpire) :  the  condition  was  to  abide  and  perform  the  award  of 
the  arbitrators  (or  umpire)  of  and  concerning  the  damages,  losses,  and  delays, 
if  any,  sustained  by  the  plaintiff,  on  account  of  the  defendants  not  having, 
as  the  plaintiff  alleged,  performed  their  covenants ;  and  also  whether  any 
rent,  payment,  or  other  satisfaction,  should  be  made  to  the  plaintiff  in  respect 
of  the  premises,  &c.  The  defendants,  after  oyer  of  the  bond  and  condition* 
pleaded  that  the  arbitrators  made  no  award,  but  on  the  3d  of  September,  1806, 
appointed  an  umpire,  who  made  his  award  on  the  29th  of  September,  by 
which  he  awarded  that  the  defendants  had  not  performed  their  covenants  in 
the  lease,  inasmuch  as  they  had  not  proceeded  to  sink  for  the  said  coal  as  far 
as  could  and  ought  to  be  accomplished  by  persons  acquainted  xoith  the  nature 
of  collieries,  and  had  not  erected  such  fire  engines  as  were  and  are  necessary 
for  the  working  the  mines  and  getting  the  said  coals,  and  completed  the  same 
for  that  purpose  on  or  before  the  24th  j>f  June  1806 ;  and  he  awarded,  that  in 
consequence  of  the  non-performance  and  breach  of  such  covenant  in  the 
lease,  and  in  satisfaction  of  all  losses,  damages,  and  delays  hitherto  sustained 
by  the  plaintiff  on  account  of  such  breach,  the  defendants  should  pay  to  the 
laintiff  150/.  for  and  as  a  rent,  and  in  lieu  of  the  lord's  part  made  payable 
>y  the  said  lease  for  the  year  ending  the  24th  of  June,  1807  :  that  the  defend* 
ant  should  sink  to  and  through  the  coal  mines  demised,  and  erect  fire  engines 
thereon  ready  and  complete  for  working  the  said  mines  and  getting  the 
coals,  according  to  the  tenor  of  the  lease,  on  or  before  the  U4lh  of  June,  1807 : 
and  in  default  thereof  he  awerded  that  until  the  same  should  be  so  done,  the 
defendants  should  pay  to  the  plaintiff  the  yearly  rent  of  200?.,  as  a  compen- 
sation and  in  lieu  of  the  lord's  rent  or  share  reserved  by  the  said  lease,  paya- 
ble on  the  24th  of  June,  and  25th  of  December ;  the  first  half-yearly  pay- 
ment to  become  due  on  the  25th  December,  1807 :  and  that  so  soon  as 
the  defendants  should  have  sunk  the  said  pits,  erected  Such  fire  engines 
and  began  to  get  the  said  coals,  according  to  the  tenor  and  effect  of  the 
lease,  the  said  annual  rent  or  compensation  should  cease,  and  the  defendaqts 
should  begin  to  pay  the  lord's  rent  or  share  reserved  by  the  lease,  according 
to  the  quantity  of  coal  from  time  to  time  gotten  :  and  that  when  and  as  often  as 
the  lord's  rent  or  share  should  exceed  200?.  in  one  year,  the  defendants  should 
retain  the  overplus  until  they  had  reimbursed  themselves  the  whole  of  what 
they  should  have  paid  by  way  of  annual  rent  or  compensation  in  lieu  of  the 
lord's  rent  before  the  colliery' was  begun  to  be  worked,  &c.  The  defendants 
then  averred,  that  in  eonsequeaee  of  the  non-performance  and  breach  of  cove- 
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oant  as  in  the  award  mentioned,  and  in  satisfaction  of  all  losses,  damages,  and 
delays  thitherto  sustained  by  the  plaintiff  on  account  of  such  breach,  they  paid 
to  him  the  1501.  in  the  award  mentioned,  on  the  25th  December,  1806,  and  24th 
ef  June,  1807,  according  to  the  form  and  effect  of  the  award  :  and  that  after 
the  making  of  the  award,  and  before  the  24tb  of  June  1907,  viz.  on  the  1st 
Oct.  1806,  and  on  divers  other  days  between  that  and  the  24th  of  June  1807, 
they  did  well  and  truly  sink  for  coal  in  the  wood  and  low  lands  demised,  as  far 
as  cowd  and  ought  to  be  accomplished  by  persons  acquainted  with  the  nature  of 
collieries,  and  as  in  such  cases  was  usual  and  customary,  and  were  ready  and 
wiUing  to  have  sunk  to  and  through  the  said  coal  mines,  and  to  have  completed, 
and  would  have  completed  such-pits,  and  to  have  erected  and  completed,  and  would 
have  erectedand  completed  such  fire  engines  as  should  or  might  be  necessary  for 
working  the  said  mines  and  getting  ihe  said  coals,  within  the  time  limited  by  the 
award;  but  that  at  the  time  of  making  the  said  lease,  and  continually  from  thence* 
forth  hitherto,  there  were  not\  nor  are,  any  such  mines  of  coal  in  or  under  any 
part  of  the  plaintiff's  lands  within  Pendlebury  aforesaid  as  could  or  ought  to  be 
worked  or  gotten  by  any  person  acquainted  with  the  nature  of  collieries,  or  as 
in  such  cases  it  was  or  is  usual  or  customary  to  work  or  get,  or  as  could  or 
•*ould  have  defrayed  the  necessary  expences  of  working  and  getting  the  same  : 
ill  which  premises  the  defendants  ascertained  and  proved  by  due  and  sufficient 
experiments  and  trials  then  and  there  made  ;  and  gave  notice  thereof  to  the 
plaintiff;  by  reason  whereof  the  defendants  were  prevented  from  sinking  to 
•ad  through  the  said  mines,  and  from  completing  the  said  pits  and  engines 
within  the  lime  in  that  behalf  limited  by  the  award.  There  was  a  riot  her  plea 
in  substance  the  same  :  to  both  of  which  the  plaintiff  demurred  generally. 

Littledale,  for  the  plaintiff,  insisted  that  the  pleas  did  not  contain  any  suffi* 
cient  excuse  for  the  nonperformance  of  the  award  by  the  defendants.  The 
parties  referred  to  the  umpire  whether  the  covenant  had  been  broken  ;  and 
he  has  decided  that  it  was  broken,  by  the  defendants  not  having  proceeded  to 
sink  for  coal  as  far  as  they  could  and  ought  to  have  done ;  that  decides  the 
question  as  to  the  breach  of  the  condition :  and  then  he  awards  that  the  de-> 
fendants  shall  sink  pits  for  coal,  &c. ;  and  that,  until  coal  shall  be  gotten,  they 
shall  pay  a  certain  rent  to  the  plaintiff.  This  is  no  excess  of  the  umpire's 
authority  :  he  does  not  award  any  thing  impossible  to  be  done ;  for  the  defends 
ants  may  sink  the  pits,  though  it  may  not  be  effectual  for  the  purpose  of  get- 
ting coal ;  and  it  is  no  answer,  against  the  award  of  the  umpire  as  to  the 
breach  of  the  covenant,  to  say  that  there  are  no  coals,  or  none  worth  the  ex- 
pence  of  getting,  under  the  demised  premises. 

Lord  Ellenborough,  C.  J.  It  might  be  no  answer  to  the  damages  award- 
ed for  the  breach  of  covenant  for  the  time  past,  in  not  trying  to  get  the  coal, 
&c.  on  or  before  the  24th  of  June:  but  surely  it  is  an  answer  to  any  future 
breach,  that  they  had  tried  as  far  as  they  could  and  ought  to"  do  in  judgment 
of  persons  of  competent  skill  in  such  works,  and  as  far  as  was  usual  and  cus- 
tomary in  such  cases,  and  that  no  coal  could  be  gotten.  It  is  found  upon  com- 
petent trial  to  be  impossible  to  get  any  coal  fit  to  be  worked  ;  and  no  person 
<  an  be  bound  to  do  impossibilities. 

The  other  Judges  agreed  ;  and  Bayley,  J.  suggested  that  it  would  be  better 
for  the  plaintiff,  if  the  case  would  bear  it,  to  take  issue  upon  the  sufficiency  of 
the  experiments  made  by  the  defendants ;  and  leave  was  given  to  amend  for 
that  purpose,  if  upon  injury  it  should  be  found  there  was  any  ground  for  it : 
otherwise, 

Judgment  for  the  defendants. 
Richardson  was  to  have  argued  for  the  defendants. 
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Sir  Francis  Burdett,  Bart.  v.  Colman. 
The  Same  v.  The  Earl  of  Moira. 

18  East,  27.    Nov.  IS,  1810. 

Where  the  tame  plaintiff  brought  three  action*  of  trespass  against  three  leveral  defendant* 
for  different  parts  which  thev  took  in  the  same  transaction;  one  against  the  Speaker  of  the 
House  of  Commons,  who  justified  under  a  warrant  issned  by  him  under  the  order  of  the 
Honse  for  asserting  and  committing;  to  the  Tower  the  plaintiff,  a  member  of  the  House, 
lor  a  breach  of  privilege  in  publishing  a  libel  upon  the  Hoa*e;  to  which  justificatory  plea, 
"the  plaintiff  demurred,  another  against  the  Serjeant  at  Arms;  who  pleaded  not  guilty,  and 
also  justified  under  the  authority  of  the  Speaker's  warrant;  to  which  the  plaintiff  replied 
an  excess  in  the  manner  of  executing  the  warrant  by  a  militiry  force,  and  with  improper 
«nd  unnecessary  violence:  on  which  issue  was  joined  to  the  country;  and  the  third  against 
the  Constable  of  the  Tower,  who  received  and  detained  the  plaintiff  as  a  prisoner;  and  who 
also  justified  under  a  warrant  from  the  Speaker  for  that  purpose;  in  which  issue  was  also 
taken  to  the  county  on  several  facts  stated  in  such  justification:  and  notice  or  trial  was  giv- 
en by  the  plaintiff  in  the  two  last  causes,  (which  stood  for  trial  at  bar  on  a  day  fixed;)  but 
the  plaintiff,  though  still  within  time  by  the  general  rules  and  practice  of  the  Court,  on 
notion  of.  the  Attorney -General  on  behalf  of  the  Serjeant  at  Arms,  and  of  the  Nonstable  of 
the  Tower,  postponed  the  trial  of  the  issues  in  those  causes  until  after  the  argument  on  the 
demurrer  in  the  cause  against  the  Speaker;  because  the  right,  just,  and  distinct  considera- 
tion of  the  questions  which  arose  on  the  issues  of  fact,  and  on  the  true*  measure  of  dama- 
ges, in  the  causes  against  the  8erjeant  at  Arms  and  the  Constable  of  the  Tower,  depended 
mainly  upon  the  decision  of  the  issue  in  law  joined  in  the  other  action  against  the  Speak- 
er: and  though  the  same  question  of  law  might  ultimately  be  raited  on  motion  in  the  two 
former  actions,  yet  it  could  not  be  considered  so  conveniently  to  the  Court,  to  whom  the 
decision  of  such  question  belonged,  or  so  advantageously  to  the  party  who  should  prove 
to  be  in  the  right,  as  upon  the  demurrer,  which  presented  the  question  of  law  distinct  from 
the  questions  of  fact 

THE  House  of  Commons  having,  in  the  course  of  the  last  session  of  par- 
liament, voted,  that  Sir  Francis  Burdett,  Bart,  a  member  of  that  House,  had 
been  guilty  of  a  breach  of  privilege  in  the  republication  of  a  libel  aprainst  the 
House,  and  that  he  should  be  committed  to  the  Tower  of  London  ;  Mr.  Abbot, 
the  Speaker,  issued  his  warrant  directed  to  Mr.  Colman,  the  Serjeant  at 
Arms,  to  arrest  and  convey,  and  to  the  Earl  of  Moira,  as  Lieutenant  and 
Constable  of  the  Tower,  to  receive  and  keep  Sir  Francis  in  his  custody,  &c. : 
which  warrant  was  afterwards  executed  by  Mr.  Colman,  (assisted  in  the  pro- 
gress of  the  proceeding  by  the  civil  and  military  powers  which  were  called 
out  to  preserve  the  peace  of  the  metropolis,)  by  breaking  into  the  house  of 
Sir  Francis  in  Piccadilly,  after  notification  of  the  business,  and  demand  and 
refusal  of  admission,  and  by  arresting  him  there,  and  taking  him  to  the  Tow- 
er, where  he  was  received  and  detained  in  custody  by  the  Earl  of  Moira  as 
constable  of  that  fortress ;  from  whence  he  was  liberated  immediately  upon 
the  prorogation  of  parliament.  In  consequence  of  this  proceeding,  Sir  Fran- 
cis brought  three  actions ;  one  against  Mr.  Abbot  the  Speaker,  another  against 
Mr.  Colman  the  Serjeant  at  Arms,  and  the  third  against  the  Earl  of  Moira. 

The  action  against  the  Speaker  was  for  trespass,  assault,  and  false  impris- 
onment, and  for  breaking  open  the  plaintiff's  house.  To  which  the  defend- 
ant pleaded  in  substance,  that  there  was  a  parliament  held  at  the  time  and 
previous  to  the  commission  of  the  supposed  trespasses;  that  the  defendant 
was  a  member  of  that  parliament,  and  Speaker  of  the  House. of  Commons; 
that  the  plaintiff  was  also  a  member ;  that  the  House  of  Commons  resolved 
that  a  certain  letter  published  was  a  libel  upon  the  House,  and  that  the  plain- 
tiff, having  admitted  that  he  was  the  author  of  the  publication,  was  guilty  of 
a  gross  breach  of  the  privileges  of  the  House ;  and  that  the  House  therefore 
ordered  that  he  should  be  committed  to  the  Tower  of  London,  and  that  the 
Speaker  should  make  out  his  warrant  accordingly.     That  the  defendant  ac- 


IN  THE  FIFTY-FIRST  YEAR  OF^  GEORGE  III.         31 

cordingly  made  out  his  warrant  to  Mr.  Colman  the  Serjeant  at  Arms,  requir- 
ing him  to  take  the  plaintiff  into  custody,  and  to  deliver  him  over  to  the  cus- 
tody of  the  Lieutenant  and  Constable  of  the  Tower ;  and  another  warrant  to 
the  Lieutenant  and  Constable  of  the  Tower  to  receive  the  plaintiff  as  his* 
prisoner.  That  the  first  warrant  was  delivered  to  Mr.  Colman  the  Serjeant 
at  Arms,  who  went  to  the  plaintiff's  bouse,  where  the  plaintiff  was,  for  the 
purpose  of  arresting  and  delivering  him  into  the  custody  of  the  Constable  of 
the  Tower ;  that  the  outer  door  of  his  house  was  shut ;  that  the  Serjeant 
gave  notice  of  the  cause  of  his  coming,  and  required  the  door  to  be  opened  ;. 
that  the  door  was  not  opened  ;  whereupon  with  such  force  as  was  necessary 
for  the  occasion  he  broke  into  the  house  and  took  the  plaintiff  and  conveyed 
him  to  the  Tower,  and  there  delivered  him  to  the  Constable  of  the  Tower  t 
and  that  the  Serjeant  at  Arms  did  all  this  under  the  warrant.  There  was  al- 
so another  justification  pleaded  by  the  Speaker,  omitting  the  breaking  of  the 
house.     To  each  of  these  justifications,  there  was  a  demurrer. 

To  the  like  action  brought  against  Mr.  Colman  the  Serjeant  at  Arms,  he- 
pleaded  not  guilty,  and  also  a  special  justification,  substantially  the  same  as 
the  first  pleaded  by  the  Speaker.  To  this  justification  the  plaintiff  replied,, 
that  the  defendant  Colman  wrongfully  and  injuriously  with  force  and  arms, 
and  with  a  large  military  force  of  the  king  armed  with  dangerous  and  offen- 
sive weapons,  which  was  used  by  the  defendant  in  and  for  the  execution  of 
the  Speaker's  warrant,  and  which  military  force  was  improper,  excessive  and 
unnecessary  for  the  purpose,  and  in  an  unreasonable  manner  and  more  violent 
than  was  necessary  ot  proper  in  or  for  the  execution  of  that  warrant,  to  the 
great  terror  and  alarm  of  the  plaintiff,  broke  and  entered  his  messuage,  &c 
and  assaulted  and  laid  hands  upon  him  and  forced  him  to  proceed  to  the 
Tower  of  London,  ice.  In  answer  to  this  and  to  a  similar  replication  to 
another  similar  plea,  the  defendant  Colman  rejoined  that  he  did  not  commit 
the  several  supposed  trespasses  or  any  of  them  with  such  military  force  as 
was  improper,  excessive,  or  unnecessary  for  the  execution  of  the  warrant,  nor 
in  an  unreasonable  manner,  and  more  violently  than  was  necessary  or  prop- 
er in  or  for  the  execution  of  that  warrant',  on  which  there  were  issues. 

To  the  third  action,  which  was  for  trespass  and  false  imprisonment,  against 
the  Earl  of  Moira,  his  lordship  pleaded  the  holding  of  the  parliament,  Arc. 
(as  in  the  other  case  ;)  and  further,  that  he  was  Lieutenant  and  Constable  of 
the  Tower  ;  that  all  prisoners  committed  to  the  Tower  are  undeT  his  con  trout 
and  superintendence  ;  and  (after  stating  the  warrants  of  arrest  and  safe  cus- 
tody) that  the  plaintiff  was  taken  under  the  first,  and  delivered  to  him  under 
the  other ;  and  that  he  as  Lieutenant  and  Constable,  6rc.  received  and  de- 
tained him.  The  replication,  admitting  some  of  the  facts  stated  in  the  plea* 
and  protesting  against  others,  alleged  that  the  Earl,  of  his  own  wrong  and 
without  the  residue  of  the  cause  alleged,  committed  the  trespass,  ore. ;  there* 
by  putting  in  issue,  the  execution  of  the  warrant,  the  delivery  of  the  person 
to  trie  Lieutenant  of  the  Tower,  the  keeping  him  in  the  custody  of  the  Earl 
as  Constable,  &c.  and  the  fact  of  the  Earl  being  Constable. 

The  declarations  in  these  causes  were  delivered  in  Easter  term  last  on  the 
12th  of  May ;  on  the  16th  the  special  pleas  were  put  in.  Easter  term  end- 
ed on  the  4th  of  June.  On  the  20th  of  June,  between  the  essoign  day  and 
the  first  day  of  Trinity  term,  the  plaintiff  was  ruled  to  reply  ;  on  the  26th 
the  demurrer  was  filed  in  the  Speaker's  case  ;  and  on  the  next  day  the  Speak- 
er joined  in  demurrer.  Trinity  term  ended  the  1 1th  of  July  ;  but  the  de- 
murrer was  not  entered  for  argument  in  that  term,  nor  up  to  the  time  when 
the  motion  after  staled  was  made  by  the  Attorney-General.  But  issue  having 
been  joined  in  the  other  causes,  The  Attorney- General  in  Trinity  terra  moved 
for  trials  at  bar ;  which  were  granted  ;  and  the  trial  of  the  cause  of  Burdett 
v.  Colman  stood  for  the  20th  of  November  in  this  term,  and  notice  of  trial  was 
given  in  that  cause,  and  in  the  cause  of  Burdett  v.   The  Earl  of  Moira  / 
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when  on  Thursday  the  8th  of  November,  the  following  rule  was  granted  by  the 
Court  upon  the  motion  of  The  Attorney' General, 

"  Burdett,  Bart,  against  Colman — Upon  reading  the  issues  joined  in  this 
cause  to  be  tried  by  the  country,  and  the  pleadings  and  demurrers,  issues  at 
law  joined  in  another  cause  now  depending  in  this  court,  in  which  the  said 
Sir  Francis  Burdett,  Bart,  is  plaintiff,  and  the  Right  Honorable  Charles 
Abbot*  Speaker  of  the  House  of  Commons,  is  defendant,  it  is  ordered  that 
the  plaintiff  upon  notice  of  this  rule  to  be  given  to  his  attorney  shall  upon 
Monday  on  the  morrow  of  St.  Martin  shew  cause  why  the  trial  of  the  is* 
sue  in  this  cause  should  not  be  put  off  until  some  day  to  be  fixed  by  the  couit 
after  the  demurrer  in  the  said  cause  of  Burdett  against  Abbot  shall  have 
been  argued.     Upon  the  motion  Mr.  Attorney-General. 

By  the  Court." 

There  was  a  similar  rule  in  the  cause  of  Burdett  against  The  Earl  of 
Moira  ;  which  in  addition  to  the  grounds  stated  in  applying  for  the  rule  in 
the  cause  against  Colman,  was  further  supported  by  an  affidavit  of  the  absence 
of  a  material  witness,  Mr.  Colman,  who  was  upon  military  service  in  Portu- 
gal,  and  could  not  return  in  time. 

The  Attorney  ^General,  in  applying  for  these  rules,  after  stating  the  plead- 
ings in  each,  so  far  as  to  shew  what  the  general  question  was  which  arose  on 
the  demurrers  in  the  action  against  the  Speaker,  and  how  the  collateral  ques- 
tions branching  out  of  that  were  raised  by  the  several  issues  to  the  country  in 
the  other  causes,  insisted  that  these  latter  were  so  intimately  connected  with 
end  depended  so  materially  upon  the  decision  of  the  general  questions,  respect- 
ing the  legality  of  the  Speaker's  warrant,  thai  it  would  be  extremely  incon- 
venient and  embarrassing  to  the  Court,  the  jury,  and  to  the  parties,  to  pro- 
ceed to  the  trial  of  those  issues  at  the  bar  of  the  Court,  until  the  general  question 
raised  by  the  demurrers  was  decided.  He  contended  that  the  only  issue  upon 
the  rejoinder  to  the  plaintiff's  replication  to  the  special  plea  in  the  cause  of 
Burdett  v.  Colman,  and  which  issue  was  joined  in  the  terms  of  the  replica- 
tion, was  upon  the  excess  in  the  manner  of  executing  the  warrant  with  a  mil- 
itary force,  and  with  more  violence,  than  was  necessary  or  proper  :  and  there- 
fore for  that  purpose  the  warrant  itself  must  be  taken  to  be  good,  and  no  ques- 
tion could  be  made  as  to  the  legality  of  breaking  into  the  house  :  which  ques- 
tions as  to  the  legality  of  the  warrant,  and  of  the  breaking  into  the  house  for 
the  purpose  of  executing  it,  under  the  circumstances,  were  raised  by  the  de- 
murrers in  the  action  against  the  Speaker  ;  and  the  first  of  these  two  was  ne- 
cessarily preliminary  to  any  question  of  excess  in  the  manner  of  executing  the 
warrant ;  and  by  those  demurrers  the  plaintiff  has  shewn  that  he  means  to 
dispute  its  legality.  But  though  in  the  terms  of  the  special  issue  in  the  cause 
of  Burdett  v.  Colman,  the  only  question  raised  is  as  to  the  excess ;  yet  not- 
withstanding the  defendant  should  have  a  verdict  in  his  favour  on  that  issue, 
the  plaintiff  might  still  move,  on  having  a  verdict  on  the  general  issue,  to  en- 
ter judgment  for  himself  on  the  record,  upon  the  ground  that  the  plea  was  bad 
in  law :  and  if  the  Court  should  be  of  that  opinion  upon  the  demurrers,  the 
trial  at  bar  upon  the  issue  as  to  the  excess  will  have  been  wholly  nugatory. 
He  also  referred  to  the  dates  of  the  several  proceedings  in  the  cause,  to  shew 
-that  on  the  part  of  the  defendants  he  had  done  every  thing  to  expedite  the 
plaintiff's  suits  ;  and  stated  that  the  plaintiff  might  if  he  had  pleased  have  en- 
tered the  demurrers  for  argument  in  the  last  term,  but  that  they  were  not  even 
now  entered  ;  and  he  offered  to  waive  the  present  application  if  they  were  en- 
tered immediately,  and  argued  on  either  of  the  two  intervening  civil  paper 
days  before  the  20th,  when  the  cause  against  Colman  stood  for  trial  at  the 
bar. 

Shepherd,  Serjt.  now  shewed  cause  against  the  first  of  these  rules ;  admit- 
ting that  the  other  must  be  made  absolute,  upon  the  affidavit  of  the  absence  of 
a  material  witness.     The  first  rule,  he  observed,  was  drawn  up  upon  reading 
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not  only  the  issues  joined  in  the  particular  cause,  but  also  the  issues  joined  in 
law  in  the  action  brought  by  the  same  plaintiff  against  the  Speaker  Mr.  Ab- 
bot, which  supposed  a  connexion  to  exist  in  the  matter  .of  the  two  causes.;  and 
it  was  stated  as  part  of  the  ground  of  the  motion,  that  when  the  declarations 
in  these  two  causes  were  filed,  the  defendants  pleaded,  without  applying  to  the 
Court  for  further  time,  as  they  might  have  done  in  the  ordinary  course  of  pro- 
ceeding; and  that  in  the  Speaker's  cause,  the  plaintiff  was  ruled  to  reply  be- 
fore he  filed  his  demurrers  :  that  in  Colman's  cause  as  soon  as  the  plaintiff  re- 
plied to  the  pleas,  the  defendant  took  issues  and  afterwards  gave  notice  of  trial, 
without  delay  ;  but  that  the  plaintiff  has  not  set  down  the  demurrers  for  argu- 
ment in  the  Speaker's  cause,  which  involve,  it  is  said,  the  principal  question 
in  Colmaris  cause.  It  is  not  however  pretended  that  the  plaintiff  has  been 
guilty  of  any  default  in  not  going  on  with  all  practicable  expedition  in  Cot- 
nan's  cause ;  and  no  supposed  delay  in  the  other  can  lay  a  ground  for  post- 
poning the  trial  m  this'  cause.  In  truth  however  the  plaintiff  in  both  causes 
has  conformed  to  the  rules  of  practice  laid  down  by  the  Court;  for  he  is 
yet  within  time  by  those  rules  to.  set  down  his  demurrers  for  argument 
in  the  Speaker's  cause;  and  therefore  no  default  or  delay  is  imputable  to 
to  him,  upon  which  any  proceeding  can  be  grounded  to  interfere  with  the 
ordinary  course  of  the  cause.  Where  by  the  rules  of  the  Court  a  certain  time 
is  allowed  to  the  suitors  for  doing  certain  acts,  it  is  presumed  that  the  whole 
of  that  time  maybe  necessary  for  the  purpose  of  doing  the  acts  with'  due  de- 
liberation ;  and  it  is  only  when  they  exceed  that  time,  that  the  adverse  party 
can  take  any  advantage  of  it  to  expedite  the  proceeding.  And  if  this  hold 
good  in  the  same  action,  a  fortiori  it  must  when  alleged  as  a  ground  for  delay- 
ing proceedings  in  another  action  by  the  same  plaintiff.  It  can  be  no  reason 
for  postponing  the  trial  of  the  issues  in  this  cause,  that  the  plaintiff  has  not 
set  down  his  demurrers  for  argument  in  the  other  cause  witlfin  a  time  when 
he  was  not  bound  by  any  rule  or  practice  of  the  court  to  set  them  down. 
It  is  true  that  by  comparing  the  Tecords  in  the  two  causes  of  Burdett  v.  CoIj 
man  and  Burdett  v.  Abbot,  some  questions  of  the  same  nature  may  arise  in 
each ;  but  there  are  other  questions  which  may  arise  in  the  former,  quite  distinct 
from  those  which  are  common,  to  both.  The  demurrers  in  the  cause  against 
the  Speaker  will  indeed  raise  the  same  question  as  to  the  privilege  of  the 
House  of  Commons  to  commit,  which  may  also  be  raised  in  the  cause  against 
Colman;  but  other  questions  may  arise  in  the  latter  case  as  to  the  validity  of 
of  the  Warrant  and  the  mode  of  executing  it.  And  it.  may  also  be  said  that  one 
the  pleas  in  the  action  against  the  Speaker,  which  admits  that  the  door  of  Sir 
Frances  BurdeWs  house  was  broken  open  by  the  order  and  direction  of  the 
Speaker,  will  raise  the  further  question,  whether  supposing  the  privilege  of 
the  House  to  be  such  as  is  asserted,  and  the  Speaker's  warrant  to  be  legal  in 
the  frame  of  it,  there  was  still  authority  to  break  open  the  door ;  which  ques- 
tion would  not  have  arisen  if  the  defendant  in  that  action  had  only  justified 
the  assault  and  not  the  trespass  in  breaking  open  and  entering  the  house. 
But  besides  those  questions,  other  questions  may  arise  in  the  trial  at  bar,  as 
to  the  mode  of  executing  the  warrant,  and  the  degree  of  excess,  which  can- 
not be  decided  upon  the  demurrers.  So  far  only  the  decision  of  the  principal 
question  in  the  cause  against  the  Speaker  might,  if  favourable  to  the  plaintiff, 
supersede  the  necessity  of  trying  in  the  trial  at  bar  the  issue  as  to  the  excess 
in  the  execution  of  the  warrant ;  and  though  such  issue  were  found  for  the 
defendant,  yet  if  the  general  issue  were  found  for  the  plaintiff,  it  would  be 
open  to  the  plaintiff's  counsel  to  contend  that  the  Speaker's  warrant  would 
not  justify  any  parr  of  the  trespass :  .and  that  notwithstanding  such  finding  by 
the  jury  for  the  defendant  on  thl  issue  as  to  the  excess,  judgment  ought  to  be 
entered:  on  the  *  whole  record  for  the  plaintiff.  But  it  is  in  one  event  only 
that  this  consequence  would  ensue;. and  the  plaintiff  may.  choose  to  proceed 
first  in  that  action,  which  will  embrace  the  whole  scope  and  merits  of  the 
Vol.  VH.  8 
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question.  If  one  of  the  causes  were  pending  before  a  different  tribunal,  partic- . 
ularly  if  it  weie  a  court  of  error  in  which  the  judgment  of  this  court  might 
come  to  be  revised,  this  Court  might  of  their  own  accord,  as  they  have  some- 
times done,  suspend  giving  judgment,  or  even  suspend  hearing  the  arguments, 
until  the  other  tribunal  upon  the  same  point  has  been  declared  ;  though  even 
that  has  not  been  thought  to  be  a  sufficient  ground  for  a  specific  motion  by 
one  of  the  parties  to  postpone  the  proceedings  in  this  court.  But  it  can  afford 
no  colour  for  such  a  postponement  that  the  same  question  may  come  before  the 
same  Judges,  in  another  cause  ;  for  admitting  that  the  other  questions  were 
identically  the  same,  the  Court  would  only  be  waiting  to  have  the  benefit  of 
their  own  judgment  in  another  cause.  But  the  trial  at  bar  will  embrace  all 
the  questions,  and  there  can  be  no  more  difficulty  in  taking  the  opinion  of  the 
whole  Court  in  this  mode,  than  upon  the  demurrers.  Then,  if  the  trial  at  bar 
should  proceed,  and  the  verdict  should  be  for  the  plaintiff,  with  the  advice  of 
the  Court  99  the  matters  of  law,  the  question  will  be  at  rest.  If  indeed  the 
verdict  on  the  special  issues  should  be  for  the  defendant,  the  same  question 
which  will  arise  upon  the  demurrers  in  the  other  cause  may  be  raised  in  this, 
by  motion  to  enter  judgment  for  the  plaintiff  on  the  general  issue,  notwithstand- 
ing such  finding.  For  if  the  special  pleas  be  substantially  bad,  the  judgment  for 
the  defendant  would  be  erroneous  where  there  was  a  verdict  for  the  plaintiff  on 
the  genera]  issue  :  and  that  would  equally  be  the  subject  of  examination  on  a 
writ  of  error, as  in  the  other  case  where  the  question  was  immediately  raised  up- 
on the  demurrers.  But  whichever  way  the  judgment  of  the  Court  may  be,  upon 
the  demurrers,  the  party  against  whom  it  is  given,  if  dissatisfied,  may  carry 
the  cause  to  a  court  of  appeal,  and  the  trial  at  bar  musj  still  proceed.  In  the 
ordinary  course  of  things  a  plaintiff  has  a  right  to  marshal  his  own  proceed- 
ings, provided  he  conform  "to  the  rules  and  practice  of  the  Court ;  and  the 
Court  will  never  interfere  with  this  privilege,,  much  less  assist  the,  defendant 
in  marshalling  the  plaintiff's  proceedings  unless  it  were  to  prevent  some 
great  and  extraordinary  failure  of  justice  which  would  otherwise  ensue  ;  for 
which  purpose  no  doubt  the  Court  would  interfere  and  mold  their  proceedings 
accordingly :  but  nothing  of  that  sort  is  pretended  in  this  case  ;  for  there 
seems  no  possible  advantage  or  disadvantage  to  either  party  by  adhering  to 
the  ordinary  course  of  proceeding. .  But  assuming  that  the  course  proposed 
by  the  rule  would  be  more  convenient  to  the  defendant ;  yet  as  the  plaintiff 
has  a  right' to  insist  that  the  regular  course  is  the  more  convenient  ope  fpr  him- 
self, the  Court  will  not  interfere  to  deprive  him  of  his  right  to  set  dpwn  for 
trial  his  action  against  Caiman  Before  he  sets  down  for  argument  his  demur- 
rers in  the  action  against  the  Speaker,  whece  he  solicits  no  favour,  and  has 
been  guilty  of  no  default  in  either  :  and  it  must  be  a  matter  of  indifference  to 
the  Court  in  which  cause  4>ey  are  first  called  upon  to  deliver  their  opinions 
upon  the  same  question.  [Bayley,  J.  Will  it  not  be,  a  question  on  the  trial 
at  bar  whether  the  plaintiff  is  to  recover  damages  for  the  whole  trespass  and 
injury,  or  only  for  the  excess  upon  the  special  issues  ;  or  are  the  jury  to  as- 
sess both  descriptions  of  damage  ?  Would  it  not  therefore  be  more  conve- 
nient, that  the  general  question  raised  by  the  demurrers  should  be  first  decid- 
ed ?]  If  the  defendant  were  guilty  only  of  an  excess  in  the  execution  of  the 
warrant,  he  would  be  a  trespasser  ab  initio ;  which  would  entitle  the  plaintiff 
to  damages  generally,  for  the  whole  trespass.  But  even  if  that  were  other- 
wise, the  plaintiff  ought  not  to  be  deprived  of  his  choice  of  proceeding  for  dam- 
ages for  the  excess  only ;  with  which,  without  anticipating  any  such  intention, 
be  might  hereafter  be  content.  If  it  be  asked  whether  the  plaintiff  will  con- 
sent to  abandon  the  demurrers,  the  answer  is,  that  the  defendant  has  no  right 
to  drive  the  plaintiff  to  make  an  election  :  nor  can  it  answer  any  purpose  of 
justice  to  the  defendant,  of  which  be  would  otherwise  be  deprived,  to  postpone 
the  trial  of  this  cause  till  the  other  is  decided.  Upon  the  whole,  it  is  enough 
for  the  plaintiff,  who  has  conformed  his  course  of  proceeding  to  the  known 
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roles  and  practice  of  the  Court,  who  has  been  guilty  of  no  default  of  delay, 
and  applies  for  no  indulgence,  to  say  that  he  is  ready  and  desirous  to  proceed 
in  the  trial  at  bar  of  this  cause,  and  is  not  ready  or  desirous  to  proceed  first 
in  the  argument  of  the  demurrers  in  the  other  cause  ;  and  that  he  has  a  right 
to  make  his  election. 

The  Attorney- General,  in  support  of  the  rule,  after  observing  that  the  de- 
fendants in  the  several  causes  had  done  every  thing  in  their  power  to  expedite 
the  plaintiff's  proceedings,  said  that  the  ground  of  this  application  was  not 
any  alleged  delay  on  the  part  of  the  plaintiff,  which  was  imputable  to  him  as 
a  fenlt ;  nor  was  the  object  of  it  to  impede  the  plaintiff's  proceeding,  or  ad- 
vance that  of  the  defendant  in  this  cause  ;  but  it  is  an  application  to  the  Court 
in  the  ordinary  course,  so  as  to  arrange  the  trial  of  the  causes,  which  are  sub- 
stantially  the  same,  as  will  best  promote  the  convenience  of  the  Court,  and  the 
ultimate  attainment  of  justice  in  the  discussion  and  decision  of  the  several 
questions  which  arise  out  of  them,  and  which  are  necessarily  and  ultimately 
connected  with  each  other;  and  ihis,  without  prejudice  or  benefit  toeither  par- 
ty. On  the  contrary,  the  granting  of  the  rule  will,  be  a  benefit  to  both  par- 
ties ;  for  as  each  thinks  himself,  in  the  right,  it  must  be  the  interest  and  object 
of  each  to  bring  the  real  points  in  the  case  before  the  Court  in  the  most  per- 
spicuous course  for  decision.  The  only  question  then  can  be*  as  to  the  real 
convenience  and  perspicuity  of  the  course  proposed  by  the  rule,  in  preference 
to  that  desired  to  be  pursued  by  the  plaintiff.  The  two  causes,  that  against 
the  Speaker,  and  that  against  the  Serjeant  at  Arms,  grow  out  of  the  same 
transaction  ;  the  plaintiff  is  the  same  in  both  ;  the  defence  of  each  is  under 
the  same  control,  and  the  s.ime  justification  of  the  trespass  complained  of  has 
been  put  in  to  both.  In  the  one  action  against  the  Speaker,  the  plaintiff  has 
demurred  to  the  full  justification  stated  on  the  record,  the  whole  of  which  be 
thereby  asserts  to  stand  without  any  justification  in  law.  In  the  other  against 
Colman,  the  defendant  has,  in  point  of  law  for  the  occasion,  admitted  the  le- 
gality of  the  whole  justification ;  but  he  replies,  that  the  defendant  has  been 
guilty  of  an  excess  in  the  execution  of  the  Warrant,  and  for  that  excess  he 
seeks  to  recover  damages.  But  notwithstanding  the  apparent  terms  of  the  is- 
*ue  on  this  Tecord,  it  is  admitted  that,  though  the  jury  should  find  that  is«uB 
for  the  defendant,  thereby  negativing  any  excess,  it  will  still  be  open  for  the 
plaintiff  and  he  means',  to  contend  that  the  whole  justification  is  bad  in  law. 
Then  it  is  obviously  the  most  convenient  course  for  the  Court  itself,  and  for 
both  parties,  that  the  legality  of  the  warrant  issued  by  the  Speaker,  under  the 
authority  of  the  House^  which  is  the  question  raised  by  the  demurrers  in  the 
action  against  him,  should  first  be  decided  before  the  quanturn  of  damages  for 
the  aflegeH  excess  of  authority  in  the  execution  of  that  warrant,  which  is  the 
question  raised  by  the  issue  joined  in  the  trial  at  bar,  can  properly  be  decided. 
The  measure  of  damages  to  be  given  against  one  Who  has  violated  the  sub- 
stantial principles  as  well  as  the  forms  of  the  law,  in  the  arrest  and  imprison- 
ment of  the  plaintiff,  must  be  manifestly  different  from  that  where  the  defend* 
ant  has  only  been  guilty  of  some  Irregularity  in  the  form  or  excess  in  the 
manner 'of  executing  his  duty,  in  a  case  where  he  intended  to  ad  legally  In 
toto,  and  the  principal  object  was  legal.  Then  it  is  admitted,  that  if  the  jury 
should  negative  any  excess,  the  plaintiff  will  apply  to  the  Court  again  upon 
motion  to  enter  judgment  for  himself  upon  the  whole  record,  notwithstanding 
such  finding;  and  thereby  raise  the  previous  question  now  raised  upon  the  de- 
murrers, whether  he  be  not  entitled  to  damages  in  toto  ;'and  this  after  the  ju- 
ry  may  have  given  damages  for  the  excess  only:  and  thus  the  natural  and 
convenient  order  of  things  will  be  reversed.  On  the  other  hand  all  uncertain- 
ty and  confusion  will  be  avoided,  by  first  deciding  the  question  of  law  nppn 
the  authority  of  the  Speaker's  warrant.  If  that  be  no  justification  in  law  for 
any  part  of  the  trespass  complained  o&  the  cause  of  the  trial  at  bar  will  be  clear; 
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the  plaintiff  would  be  entitled  upon  the  general  issue  to  go  for  damages  for  the 
whole  trespass.  But  if  that  be  a  good  justification  for  any  part  of  the  trespass 
then  the  jury  would  only  have  to  consider,  under  the  direction  of  the  Court,  in 
point  of  law,  whether  there  had  in  fact  been  any  excess  or  not ;  and,  if  any,  to 
assess  damages  for  such  excess.  The  Courts  have  always  been  accustomed  to 
exercise  a  discretionary  control  over  the  course  of  proceedings  as  regulated  by 
their  own  practice ;  and  though  the  general  rules  of  practice  are  those  which 
•govern  ordinary  occasions,  yet  if  the  ends  of  substantial  justice  may  be  better 

Sromoted  in  panic  alar  cases  by  varying  from  the  common  course,  the  Courts 
ave  always,  upon  application,  exercised  their  discretion  in  moulding  their  pro- 
ceedings accordingly. 

Lord  Ewsnboroijgh,  C.  J.  The  Court  in  arranging  their  proceedings  do 
not  look  so  much  to  the  immediate  wishes  or  the  immediate  convenience  of 
the  parties,  as  to  the  ultimate  justice  to  be  administered  between  them,  and  the 
most  convenient  mode, of  attaining  it:  and  if  upon  the  view  of  the  ques- 
tion, it  shall  appear  to  the  Court  that  it  will  be  very  much  more  convenient 
to  a  full  and  clear  administration  of  justice  in  this  case ;  that  it  will  be  a  sav- 
ing of  expence  to  all  parties  and  really  beneficial  to  the  party  who  now  resists 
it :  the  Court,  notwithstanding  that  resistance,  will  feel  itself  obliged  in  jus- 
tice to  grant  the  application  that  is  made.  It  is  in  all  cases  desirable  that  the 
course  should  be  made  clear  in  point  of  law,  and  that  the  points  of  legal  dif- 
ference, if  any  in  the  course  should  be  made  clear  in  point  of  law,  and  that 
the  points  of  legal  difference,  if  any,  in  the  cause  should  be  discussed  as  far 
as  they  can  be  separately  and  distinctly,  before  the  trial  of. the  issues  in  fact; 
and  in  many  cases  where  there  have  been  the  general  issue  and  a  demurrer 
upon  the  same  record,  the  Court,  with  a  view  to  the  convenience  of  justice  has 
ordered  the  demurrer  to  be  first  argued,  in  order  that  the  parties  might  not 
go  to  the  trial  of  the  issue  under  the  necessity  of  assessing  contingent  damages ; 
but  that  the  judge,  who  may  have  to  direct  the  jury,  may  do  so  without  hesita- 
tion as  to  the  final  measure  of  damages.  I  have  myself  found  the  incopvenieuce, 
and  have  had  reason  to  complain  of  it  no  longer  ago  than  the  last  sittings,  when 
an  issue  has  come  prematurely  to  be  tried,  where  it  was  clear  that  the  plaintiff 
could  hot  ultimately  have  a  farthing  to  recover.  It  is  therefore  convenient  in  such 
cases  where  there  is  an  issue  in  fact  to  be  tried,  and  upon  the  same  record  a 
demurrer  embracing  the  substantial  cause  in  litigation  between  the  parties,  that 
the  demurrer  should  be  first  discussed  and  decided.  Taking  the  record  in 
Burdett  and  Caiman  by  itself,' it  does  not  indeed  in  terms  present  both  a  de- 
murrer and  a  general  issue,  but  in  substance  it  does  so :  for  when  the  learned 
counsel  for  the  plaintiff  candidly  and  very  properly  admits,  that  though  the  is- 
sue on  the  excess  should  be  found  against  him,  yet  if  the  general  issue  were 
foand  for  him,  he  should  move  the  Court  to  enter  judgment  for  the  plaintiff; 
upon  the  ground  that  the  facts  specially  pleaded  amount  to  no  justification  in 

Soint  of  law  ;  would  it  not  be  manifestly  moTe  convenient  for  the  Court,  in  or- 
er  that  they  may  know  in  what  manner  they  are  to  direct  the  jury  on  that 
issue,  to  ascertain  first  whether  the  justification  relied  on  be  a  legaf  justifica- 
tion or  not.  For  though,  as  is  truly  said,  the  issue  being  on  an  excess  of  an 
authority  in  law,  if  there  be  an  excess,  the  party  is  a  trespasser  ab  initio ;  yet 
very  different  indeed  would  be  the  measure  of  damages  which  the  Court 
would  advise  if  the  party  were  guilty  of  a  mere  excess  in  the  exercise  of  a  just  au- 
thority ;  or  if  be  were  guilty  of  a  violent  trespass  and  outrage  upon  the  liberty  of 
his  fellow  subject,  wholly  inexcusable  and  unjustifiable  in  all  its  parts  :  if  he 
Were  only  a  trespasser  ab  initio  by  relation  of  law  for  an  excess  of  authority  in  the 
mode  of  executing  a  legal  warrant ;  or  a  trespasser  in  substance  and  in  deed 
throughout  every  part  of  the  transaction.  Suppose  we  permit  the  proceed- 
ings to  go  on  in  the  course  they  are  at  present,  and  the  trial  of  the  suit  against 
Cobnan  should  first  take  place  ;  it  being  admitted  on  the  record  that  such  a 
warrant  was  granted  by  the  House  of  Commons,  its  legality  not  being  ques- 
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tioned,  the  right  to  enter  the  house  not  being  questioned,  and  the  only  ques- 
tion being  whether  it  were  done  with  such  military  force  and  terror  and  out- 
rage as  the  occasion  did  not  call  for,  or  the  warrant  did  not  require;  if  the 
question  were  only  on  the  excess,  to  be  sure  the  Court  would  direct  very  dif- 
ferently as  to  the  measure  of  damages  from  what  they  would  direct  if  it  should 
appear  that  the  -warrant  of  the  House  of  Commons  afforded  no  protection,  that 
the  officer  was  wholly  unexcused  in  all  that  he  did,  and  that  it  was  only  in  le- 
gal contemplation  a  trespass  ab  initio,  but  substantially  an  injury  in  all  its 
parts.  Then- supposing  we  were  to  direct  the  jury,  that  there  was  no  excess  ; 
and  the  plaintiff  obtained  a  verdict  only  on  the^general  issue ;  he  might  come 
afterwards  and  move  the  Court  to  enter  up  judgment  for  him,  notwithstanding 
the  finding  on  the  special  issues :  or  supposing  we  were  to  direct  the  jury  to 
find  damages  only  for  the  excess,  and  they  found  accordingly,  he  might  come 
afterwards  to  the  court  on  the  argument  of  the  demurrers,  01  on  the  considera* 
tion  of  the  question  upon  the  motion  to  enter  up  judgment  for  him  on  the 
general  issue  ;  and  if  he  could  establish  that  the  special  pleas  found  for  the 
defendant  furnished  no  justification,  he  would  be  entitled  to  a  larger  measure 
of  damages:  and  he  must  himself  apply  for  a  new  trial;  or,  if  the  special 
pleas  were  found  against  him*  for  a  new  inquiry  upon  the  general  issue,  in  or- 
der to  have  that  larger  measure  of  damages  assessed  for  him.  So  thatquacun- 
que  via  data  he  must  come  again  to  the  court  for  someN  supplementary  justice, 
which  will  not  Jbe  furnished  to  him  on  the  replication  charging  the  excess.  Now 
what  is  the  inconvenience  in  the  other  mode,  in  letting  the  demurrers  in  the 
case  of  the  Speaker  be  decided  first?  The  convenience  to  justice  is  great,; 
the  path  is  made,  clear  and  certain  ;  the  Court  having  previously  upon  solemn 
argument  heard  and  decided  the  law  of  the  case,  no  uncertainty  can  be  im- 
ported into  any  subsequent  part  of  the  proceedings.  If  the,  Court  upon  the 
argument  of  the.deraurrers  considered  that  the  Speaker's  warrant  was  no  jus- 
tification to  the  officer  acting  under  it ;  then,  upon  the  trial  of  the  issues  now 
joined,  the  Court  would,  instruct  the  jury  to  give  damages  not  only  for  the 
measure  of  excess. proved,  but  knowing  that  it  was  a  casein  which  the  whole 
proceedings  were  to  be  considered  illegal  in  substance  as  well  as  in  form,  they 
would  instruct  the  jury  to  give  a  larger  measure  of  damages.  It  appears 
therefore  that  the  plaintiff  himself  would  really  be  advantaged,  if  he  be  in  the 
right  to  the  extent  of  that  which  he  asserts  by  his  demurrers,  by  our  granting 
the  rule  prayed  for ;  for  instead  of  that  reduced  measure  of  damages  which 
under  this  record,  as  it  stands,  the  plaintiff  seeks  to  recover  as  for  an  excess, 
he  would  receive  a  latger  measure :  and  he  would  be  also  advantaged  by  the 
saving  of  expence ;  for  the  decision  of  the  demurrers  one  way  or  the  other 
would  probably  govern  the  further  proceedings.  It -is  clear  however  that  it 
would  be  more  convenient  to  the  administration  of*  justice  to, have  the  general 
question  arising  upon  the  demurrers  determined  first,  which  will  give  the  Cour^t 
a  certain  rule  to  go  by  in  directing  the  jury  upon  the  trial  of  the  issues ;  and 
the  measure  of  damages  will  then  be  given  according  to  the  determination 
whether  it  be  an  excess,  or  whether  it  be  a  clear  unvarnished  abuse  of  authori- 
ty, without  any  right  whatever.  On  every  ground  therefore  it  appears  to  me 
that  we  ought  to  grant  the  rule  prayed  for. 

Grose,  J.  The  expediency  and  justice  of. the  application  has  been  so  lu- 
cidly explained  by  my  Lord  Chief  Justice,  that  I  cannot  entertain  a  doubt  up- 
on the  subject  in  any  way  of  considering  the  question.  There  being  two 
questions  to  be  decided  between  the  parties,  one  of  law,  and  another  of  met,  it 
must  always  be  desirable  that  the  question  of  law  should  be  determined  first ; 
because,  where  the  action  is  brought  for  an  alleged  infringement  of  the  law, 
unless  it  be  perfectly  ascertained  that  the  law  has  been  infringed,  all  the  pro- 
ceedings are  involved  in  confusion  and  uncertainty :  but  when  the  law  is 
clear,  the  Judge  knows  his  duty,  and  the  jury  know  theirs.  And  it  makes 
a  great  difference  in  the  measure  of  damages,  whether  the  person  against 
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-whom  they  are  to  be  assessed  has  been  engaged  in  the  prosecution  of  an  ob- 
ject wholly  and  originally  illegal  in  itself;  or  whether,  in  pursuing  that  which 
was  in  itself  legal,  he  went  a  little  beyond  that  which  the  law  permitted,  and 
so  was  guilty  of  an  excess,  which  made  the  act  illegal.  On  that  ground  alone 
it  appears  to  me  most  material  and  convenient  that  it  should  be  first  ascertain- 
ed, whether  the  full  justification  stated  on  the  other  record  be  good  or  not :  and 
when  that  question  has  been  once  determined,  the  jury  will  know  much  bet- 
ter what  measure  of  damages  to  assess  against  a  man  who  has  been  pursuing 
originally  a  legal  or  an  illegal  authority.  In  every  way  therefore  of  consider- 
ing the  application  (and  I  cannot  add  to  the  reasons  my  Lord  Chief  Justice 
has  given)  this  rule  ought  to  be  made  absolute. 

Lb  Blanc,  J.  In  this  cause  of  Burdett  v.  Colman,  the  role  is  to  shew 
cause  why  the  trial  of  the  issues  should  not  be  put  off,  not  to  any  definite  pe- 
riod, but  as  it  has  been  stated,  with  a  view  to  have  the  issues  in  law,  which 
have  been  joined  in  another  cause  by  the  same  plaintiff  against  a  different  de- 
fendant, first  decided  ;'  upon  which  decision  it  is  said  that  the  proper  determi- 
nation of  the  issues  of  fact  in  this  cause  will  depend.  It  is  admitted,  and  in- 
deed it  appears  by  the  proceedings,  that  three  actions  are  depending,  arising 
out  of  the  same  transaction,  against  three  different  persons  who  have  taken 
different  parts  in  the  same  transaction  :  against  one  for  issuing  the  warrant ; 
against  another,  for  executing  the  warrant  by  the  apprehension  of  the  plaintiff: 
and  against  the  third  for  receiving  into  his  custody  the  plaintiff  arrested  un- 
der that  warrant.  In  one  of  these  cases  there  are  pleas  insisting  upon  the 
original  legality  of  the  proceeding,  upon  which  issues  in  law  have  been  join- 
ed ;  and  it  is  admitted  on  the  part  of  the  plaintiff  that  those  issues  in  law 
must  and  can  only  be  determined  by  the  Court.  And  whether  the  question 
is  to  be  determined  on  the  demurrers  to  those  pleas,  or  upon  the  trial  of  the 
issues  at  bar,  or  afterwards  on  mption,  in  case  a  verdict  should  be  found  Tor 
the  plaintiff  on  the  general  issue,  and  for  the  defendant  on  the  special  pleas; 
still  it  must  be  determined  by  the  Court:  and  therefore  the  decision  of  the 
Court  upon  this  motion,  whatever  it  may  be,  will  not  alter  in  any  respect  the 
trial  of  the  several  issues  joined  upon  this  record,  because  the  question  of  law 
must  come  at  last  to  be  decided  by  the  Court.  Then  the  question  is,  whether 
it  will  not  be  more  expedient  for  the  administration  of  justice,  both  in  respect 
to  the  Court  and  to  the  jury, who  are  to  administer  that  justice,  that  the  ques- 
tion, of  law,  as  to  original  legality  of  the  proceedings  should  be  first  determin- 
ed, in  order  to  clear  the  way  for  the  exercise  of  the  functions  of  the  jury  in 
assessing  the  damages.  In  one  of  the  causes,  which  is  a  branch  of  these  pro- 
ceedings, it  is  admitted  that  the  trial  which  stood  for  Tuesday  next  must  be 
put  off.  But  the  principal  consideration  is,  inasmuch  as  it  is  admitted  that  a 
great  question  of  law  upon  the  legality  of  the  warrant  must  arise  in  the  course 
of  these  proceedings,  which  must  materially  affect  the  question  of  damages 
to  be  given  by  the  jury  upon  this  record,  whether  that  question  of  law  should 
not  be  first  determined  before  the  issues  in  fact  are  tried  :  apd  though  the 
causes  be  different,  yet  for  the  sake  of  administering  justice  in  all  of  them  in 
the  most  expedient,  method,  it  must  be  considered  the  same  as  if  the  questions 
arose  on  the  same  record  :  and  if  there  were  a  demurrer  to  one  plea  and  issue 
taken  on  another  in  the  same  cause,  however  the  practice  pf  the  Court  might 
enable  a  party,  if  he  pleased,  to  bring  the  cause  to  trial  on  the  matter  of  fact 
before  he  argued  the  demurrer ;  yet  if  the  Court. saw  that  the  ends  of  justice 
would  be  better  promoted  by  first  determining  the  question  of  law  on  the  de- 
murrer, they  would  postpone  the  trial  of  the  issue.  So  here,  where  the  Court 
sees  no  possible  inconvenience  which  can  arise  to  either  party  by  having  the 
Question  of  law  first  determined  ;  and  where  it  has  not  even  been  suggested 
that  any  injustice  can  be  done  by  that  course  ;  (for  I  listened  with  attention  to* 
hear  whether  any  more  advantage  could  be  derived  tto  the  plaintiff  from  hav- 
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ing  the  issue  of  fact  tried  before  tbe  determination  of  the  issue  in  lav,  but 
hare  not  heard  of  any.:),  and  where  it  appears  that  incoovenienoe  and  certain- 
ly embarrassment  to  those  who  are  to  administer  justice  must  arise  from  leav- 
ing, in  doubt  the  law  on  the  trial  of  the  fact :  for  the  direction  to  the  jury 
must  be  different  according  as  the  law  is  found  to  be  for  or  against  the  .defend- 
ant, and  probably  it  might  be  necessary  to  assess  different  damages  according" 
as  in  the  event  the  original  process  shall  be  decided  to  be  legal  or  illegal :  and 
as  the  determination  of  the  court  upon  the  present  rule  is  not  to  vary  the  tri- 
bunal which  iato  determine  the  law ;  and  it  would  be  more: convenient  to  tbe 
Court  to  decide  the  question  of  law  iirst  which  arises  on  the  demurrers :  it 
appears  to  roe  that  this  is  a  proper  application,  and  that  this  Court  will  best 
distribute  justice  by  postponing,  this  trial. 

Bayley,  J*     I  entirety  agree  with  my  Lord  and  my  Brothers  that  tbe  trial 
should  be  postponed.     I  think  it  will  be  greatly  for  the  benefit  of  the  Court, 
greatly  for  the  benefit  of  the  jury,  and  even  greatly  for  the  benefit  of  both  par- 
ties*   that   the   general  question   of  law  should  be   first  decided.     Whoev- 
er reads  this  record  must  be  of  opinion  that  the  damages  would  be  different 
according  to  whether  the   Speaker's  warrant  be   good  in  law  or  not:  for  if 
the  plaintiff  have  to  complain  of  the  whole  of  the  transaction  as  a  tresspass, 
there  would  be  greater  damages  necessary  to  be  given  tban  if  it  were  ^merely 
an  excess  in  the  executiop  of  a  process  in  itself  legal.     In  the  one  case  tb^ 
plaintiff  would  have  to  recover  damages  for  the  imprisonment  of  his  person 
during  the  whole  period  of  time,  as  well  as  for  the  force  and  injury  in,  making 
the  arrest :  in  the  other  only  for  the  excess  in  the  manner,  when  the  damages 
ought.to.be  less.     Now  unless  the  law  be  clearly  ascertained,  before  the  Court 
are  called  upon'  to  direct  the  jury,  by  what  rule  the  damages  are  to  be  as- 
sessed, the  Court  will  be  embarrassed,  and   the  jury   will  be  embarrassed ; 
and  the  damages  assessed  will  be  contingent.     Are  we  to  tell  the  jury  to  as- 
sess damages  on  the  special  pleas  for  the  excess,  and  other  damages  on  the 
general  issue  for  the  whole  trespass,  provided  the  Court  shall  be  of  opinion 
ultimately,  that  tbe  defendant  is  answerable  for  the  whole  ?  Unless  that  course 
were  adopted,. if  the  jury  were  directed  to  give  damages  for  tbe  excess  only,. 
and  afterwards  the  Court,  orr  hearing  the  argument  on  the.  demurrers,  should 
be  of  opinion  that  the  warrant  itself  was  Slle^jal,  an  injury  will  be  dope  to  the 
plaintiff,  unless  he  can  come  afterwards  to  the  coon  and  desire  them  to  cor- 
rect their  measure  of  damages ;  and  the  inquiry  as  te  the  excess  will  have 
been  entirely  useless,  if  the  defendant  were*  answerable  for  the  whole  tres- 
pass.    On  the  other  hand,  if  the'  warrant  be  held  to  be  legal,  it  will  be  use- 
less to  give  damages  for,  the  whale  trespass.    There  is  another  point  of  view 
in  which  tbe  present  course  will  be  injurious  to  tbe  plaintiff. .  If  at  the  trial 
he  should  go1  for  damages  for  tbe  excess  only,  and  should  obtain  them ;  and 
the*.  Court  should  afterwards  be  of  opinion  that  the  pleas  are  bad  ;  then  in 
point  of  law  it  might  be  considered,  that  those  damages  were  given  for  the 
whole  injury ;  and  perhaps  in  the  action  brought  by  Sir  Francis  Burdett 
against  Mr.  Abbot y  upon  paymenjt  of  the  damages  for  the  excess  in  Mr.  Col* 
man's  case,  there  would  be  a  plea  puis  darrein  continuance,  that  the  damages 
for  the  same  trespass  which  bad  been  committed  bad  been  recovered  against 
and  paid  by  Coirnan :  the  consequence  would  be  that  the  proceedings  in  the 
action  in  Mr.  Abbot's  case  would  be  interrupted.     Upon  the  whole,  there  cerr 
tainly  would  in  the  present  course  of  proceeding  be  embarrassment  to  tbe 
Court,  and  to  the  jury,  and  disadvantage  to  tbe  party  who  was  in  the  right* 
And  with  respect  to  the  plaintiff  himself,  if  be  do  suffer  any  inconvenience 
by  tbe  alteration  npw  proposed  (ana*  I  do  not  see  that  he  will  certainly  suffer 
by  it)  it  is  entirely  bis  own  fault ;  because  though  he  were  not  compelled  to 
set  his  demurrers  down  for  argument  before,  yet  he  had  tbe  full  opportunity 
of  doing  so,  and  he  still  has  the  opportunity  of  setting  them  down  now :.  he 
has  therefore  no  right  to  complain  that  the  Court  make  an  arrangement  con* 
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▼enient  to  themselves,  and  most  convenient  to  the  correct  trial  of  the  question, 
and  which  has  ultimately  a  tendency  to  advance  his  own  interests. 

Shepherd,  Serjt.  then  observed  that  the  form  of  the  rule  was  to  put  off  the 
trial  generally  :  and  on  the  Attorney- General  answering  that  it  was  only  to 
put  it  off  until  after  the  argument  upon  the  demurrers  in  the  cause  against 
the  Speaker ;  Shepherd,  Serjt.  suggested  a  difficulty  in  wording  the  rule  in 
that  manner,  in  case  the  plaintiff  should  hereafter  determine  not  to  proceed 
in  that  cause;  which  difficulty  ought  not  to  be  interposed.     But 

Lord  Ellbnboro&gh,  C.  J.  said,  that  the  Court  must  either  put  it  off  de- 
finitely or  indefinitely :  they  could  not  put  it  off  definitely,  because  it  depend- 
ed upon  those  other  proceedings  and  arguments  which  were  to  take  place  : 
and  till  they  knew  how  those  would  happen  in  point  of  time,  they  could  not 
put- it  off  till  a  certain  day ;  therefore  they  must  put  it  off  generally.  But  as 
soon  as  the  time  was  capable  of  being  ascertained,  the  Court  would  put  the 
plaintiff  in  the  most  expeditious  course  of  trial  that  the  proceedings  would  al- 
low of:  they  could  have  no  wish  that  the  plaintjff  should  be  delayed  an  hour/ 
and  they  would  not  suffer  him  to  be  delayed  an  hour  beyond  that  which  was 
rendered  necessary  by  the  state  of  business. 

The  rule  was  therefore  made  absolute  to  put  off  tho  trial  of  the  cause  of 
Burden  v.  Caiman  until  after  the  argument  of  the  demurrers  in  the  rause  of 
Burdett  against  Abbot  :(1)  and  the  triaj  of  the  other  cause  was  put  off  gener- 
ally (2). 


The  King  v.  The  Inhabitants  of  St.  Mary-Le-Bone,   in 

Middlesex. 

18  East,  51.    NoT.  14,  1810. 

Coupling  the  stat  ^  85  Geo.  2.  e.  101,  (which  enables  two  justices  to  suspend  orders  of  remo- 
val on  account  of  the  sickness  of  tl)e  paupers,  and  to  give  the  costs  of  such  suspensions, 
with  an  appeal  against  such  costs  if  they  amount  to  20/  ,)  with  the  stat  3  W.  k  M.  c. 
11.  s.  9,  (which  gives  an  appeal  to  the  party  grieved  by  any  determination  of  the  justices 
respecting  the  settlements  of  paupers  by  the  meHns  there  mentioned;)  appeals  lie  against 
an  order  of  removal  which  was  suspended  and  against  a  subsequent  order  for  costs;  and, 
Dot  withstanding  the  death  of  the  pauper  before  any  removal  of  him  in  faet  made,  and 
though  the  costs  were  under  20/.;  such  order  for  costs  attaching  by  consequence  a  griev- 
ance on  the  parish  to  which  the  order  of  removal  was  made,  if  the  pauper  were  not  set- 
tled in  it 

AN  prder  was  made  by*  two  justices,  dated  3d  July,  1909,  for  the  removal 
of  James  Harlow  from  Hitchin  in  Hertfordshire  to  St.  Mary-le-bone  in  Mid" 
dltsex  ;  the  execution  of  which  order  was  at  the  si  me  tithe  suspended  by  rea- 
son of  the  sickness  of  the  pauper,  pursuant  to  the  stat.  35  Geo.  3.  c.  101. 
By  another  order  of  the  18th  of  September  following,  the  same  justices,  recit- 
ing that  the  said  James  Hatlow  was  then  dead  of  the  sickness  under  which 
he  lately  laboured,  and  that  it  had  been  proved  on  oath  before  them,  that  the 
reasonable  charges  incurred  by  the  suspension  of  the  order  of  removal 
amounted  to  51.  2s.  8rf.,  directed  those  charges  to  be  paid  on  demand,  in  pur- 
suance of  the  statute,  by  the  parish  officers  of  St.  Mary-le-bone  to  the  parish 
officers  of  Hitchin*  The  parish  of  St  Mary-le-bone  thereupon  appealed  to 
the  sessions  as  well  agaiost  the  order  for  removal  as  against  the  order  for  the 
payment  of  the  charges :  bit  the  sessions  dismissed  both  the  appeals,  and  set 
forth  the  special  matter  in  a  case  for  the  opinion  of  this  court ;  in  which  case 
it  was  also  stated,  that  neither  of  the  orders  of  removal  or  suspension  thereof 
were  served  on  the  parish  officers  of  St.  Mary-le-bone  until  after  the'  death  of 

(1)  Vide  14  East,  1.  *         •   . 

(2)  For  the  trial  ef  Bwrdetl  v.  Colman  at  the  bar  of  the  Court,  aee  14  East,  168. 
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the  pauper,  which  happened  between  the  3d  and  the  11th  of  July,  1809 :  after 
which  time  the  parish  officers  pf  5/.  Mary-le-bone  were  served  with  the  above- 
mentioned  orders,  and  the  51.  2s.  Sd.  was  demanded  of  them  :  at  which  time 
they  gave  notice  of  appeal  to  the  parish  officers  of  Hitchin  against  the  order 
pf  removal  of  the  3d  of  July  1809,  "  which  said  order  was  suspended 
on  the  day  of  the  date  thereof;"  and  also  against  the  order  of  adju- 
dication dated  the  18th  qf  '{September,  1809,  &c.  far  the  payment  of  51. 
2s.  Sd.  for  the  charges  incurred  by  the  suspension  of  the  said  order  of 
removal  dated  I  lth  of  December,  1809.  That  the  respondents  offered  no 
evidence  that  the  pauper  was  settled  in  the  parish  of  St.  Mary-le-bone; 
but  contended,  that  no  appeal  could  lie  to  the  sessions  against  the  said 
order  of  removal  touching  the  settlement,  inasmuch  as  the  same  had 
never  been  executed :  and  that  there  can  be  no  executiqn  of  an  order  of  remo- 
val but  by  delivering  the  pauper  to  the  officers  of  the  parish  to  which  he  is  to 
be  removed  ;  until  which  time  the  parish  to  which  he  js  Jo  be  sent  is  not  ag- 
grieved, and  until  aggrieved  (under  all  the  antecedent  subsisting  laws  relating 
to  the  settlements  of  the  pqor,  the  orders  for  their  removal,  and  appeals  against 
these  orders)  no  right  or  grqund  of  appeal  can  arise,  and  of  course  the  ses- 
sions can  have  no  appellate  jurisdiction.  That  the  order  for  the  payment  of 
the  51.  2s.  Sd.  the  adjudged  costs  and  charges  after  the  suspension  qf  the  qrder 
of  removal,  was  not  served  till  after  the  death  of  the  pauper  :  and  as  the  sum 
is  less  than  202.,  by  stat.  3$  of  Geo.  3.  c.  101,  no  appeal  is  given  to  the  ses- 
sions, and  that  court  has  nq  authority  to  review,  reduce,  or  make  any  altera- 
tion whatever  in  the  sums  so  adjudged  to  be  paid  by  the  two  justices.  That 
the  appellants  contended,  that  they  were  not  ousted  of  their  right  to  appeal, 
bet  that  the  respondents  were  bound  to  prove  that  the  pauper  was  settled  in  the 
parish  of  St.  Mary-le-bone,  that  order  having  been  appealed  against ;  and  that 
the  order  for  the  payment  of  expenses  was  not  conclusive  for  the  purpose  of 
establishing  the  settlement  of  the  pauper ;  as  the  effect  of  that  order  would  be 
to  oast  the  parish,  to  whom  the  pauper  was  removed,  of  their  right  qf  appeal, 
and  to  fix  them  with  ibe  payment  of  expences  for  a  pauper  who  might  not  be 
legally  settled  with  them ;  which  was  never  intended  by  the  statute. 

Troflope,  in  support  pf  the  orders  of  sessions,  now  contended  that  no  ap- 
peal lay  against  the  order  of  removal,  because  it  had  not  in  fact  been  execut- 
ed ;  nor  any  appeal  against  the  order  for  payment  of  costs,  because  the  stat. 
35  G.  3.  c.  101,  which  alone  gives  any  appeal  against  costs  upqn  orders  of  re- 
moval, limits  it  to  cases  of  20/.  and  upwards.  And  such  a  provision  cannot 
be  deemed  incidentally  to  have  given  a  power  of  appeal  against  all  orders  of 
removal  where  costs  to  any  amount  have  been  ordered  to  be  paid ;  for  no  ap- 
peal lies  in  any  case  unless  it  be  expressly  given  by  statute.  The  question 
then  reverts  to  the  meaning  of  the  statutes  3  W.  &  M.  c.  11,  8.  9,  and  the  8 
&  9  W.  3,  c.  30,  s.  6,  the  only  provisions  which  relate  to  this  matter.  By  the 
first  of  ihe*e,  after  providing  that  persons  may  gain  settlements  by  serving 
annual  parish  offices,  or  paying  parish  rates,  or  by  hiring  and  serving  for  a. 
year,  or  by  apprenticeship  without  notice  in  writing  delivered  and  published 
in  the  parish  church  ;  it  is  enacted,  that  if  any  persons  "  shall  find  themselves 
aggrieved  by  any  determination'9  of  the  justices  in  any  of  the  above  cases, 
tbey  may  appeal  to  the  next  general  quarter  sessions.  Now  under  that  stat- 
ute it  has  always  been  considered  that  there  is  no  grievance  until  the  order  is 
executed  by  the  removal  in  fact  of  the  pauper  to  the  parish  to  be  charged ; 
and  the  time  for  making  the  appeal  has  been  reckoned  from  the  execution  of 
the  order.  And  this  is  confirmed  by  the  general  clause  of  the  8  &  9  W.  3, 
which  enacts,  that  "  the  appeal  against  any  order  for  the  removal  of  any  poor 
"  person  from  out  of  any  parish,  &c.  shall  be  had,  prosecuted  and  determined 
"at  the  general  quarter  sessions,  dec.  for  the  county,  ore.  wherein  the  parish, 
"  kc.  from  whence  suck  pqor  persons  shall  be  removed  doth  lie,  and  not  else- 
where. 

Y«%   VII.  6 
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Lord  Ellenborotjgh,  C.  J.  The  appeal  is  by  the  first  statute  of  William 
given  to  the  party  aggrieved  by  the  determination  of  the  justices  respecting 
the  settlement  of  the  pauper :  then  though  the  grievance  grow  by  a  subse- 
quent statute,  the  party  is  still  aggrieved  by  the  order  of  removal.  Before  the 
stat.  35  Geo.  3,  there  was.  no.  grievance  to,  the  parish  to  which  the  order  of  re- 
moval was  made  until  it  was  executed  ;  but  that  statute  attaches  a  contingent 
consequence  to  the  order  itself  in  this  case,  which,  coupled  as  it  is  with  the* 
order  for  payment  of  costs,  makes  it  a  grievance,  though  the  pauper  died  be- 
fore any  removal  in  fact  took  place.  Then  the  appeal  against  the  order  for 
costs  is  not  against  the  quantum,  but  against  the  liability  of  the  parish  to  pay 
any  costs  at  all  in  this  case,  taking  it  as  a  consequence  of  the  order  of  remov- 
al appealed  against. 

Per  Curiam,  Orders  of  Sessions,  dismissing; 

the  appeals,  quashed. 

Espinasse  and  Cabell  were  to  have  opposed  the  orders. 


The  King  v.  Martyr  and  Fulham. 

IS  East,  65.    Nov.  10.  1810. 

One  who  k  de  facta  guardian  of  the  poor  of  a  parish  united  with  other  parishes  under  the  stat. 
22  Geo.  3,  c.  83,  tor  the  better  relief  and  employment  of  the  poor,  and  who  is  received  and 
acknowledged  by  the  parish  as  guardian,  though  not  legally  appointed  auch  under  the  stat- 
ute, is  yet  com  potent  to  apply  in  that  character  to  a  justice  of  the  peace  to  take  the  exam- 
ination of  a  single  woman  with  child,  in  order  to  filiate  the  bastard  ;  which,  by  the  stat.  6 
Geo.  2,  c.  31,  a.  1,  is  directed  to  be  made  upon  application  by  the  overseers  of  the  poor% 
in  whose  place  such  guardian  is  appointed:  and  he  is  also  competent  to  apply  to  the  justice 
for  a  summons  against  a  reputed  lather  (or  not  obeying  an  order  of  bastardy,  which,  by 
stat.  49  G.  3,  c.  68,  s.  3,  is  directed  to  be  made  upon  complaint  by  any  one  of  the  over- 
seen of  the  poor.  And  though  the  latter  statute  direct  the  magistrate,  upon  such  complaint 
and  proof  upon  oath  of  the  order  for  payment  of  maintenance,  and  non-payment  thereof, 
to  if  sue  his  warrant  to  apprehend  the  reputed  father;  yet  it  is  proper  for  the 
justice  to  issue  a  summons  in  the  first  instance  to  the  party  charged,  to  attend  and  shew 
oauae,  &o. 

THIS  came  on  upon  a  rule  on  the  defendants,  justices  of  peace  for  the 
county  of  Surrey,  to  shew  cause  why  a  mandamus  should  not  issue  to  them,  to 
take  the  examination  of  Martha  Barnett  a  pauper  of  the  parish  of 
Dunsford,  in  that  county,  touching  the  reputed  father  of  a  bastard  child, 
of  which  she  was  pregnant ;  and  also  commanding  them  to  issue  their  sum* 
mons  directed  to  W,  foster  of  the  same  parish,  to  compel  his  appearance  be- 
fore them  to  answer  for  having  disobeyed  an  order  of  bastardy  made  against 
him.  The  application  was  founded  upon  the  affidavit  of  F.  Sadler,  stating 
that  in  1787,  Dunsfold  and  other  parishes  united  to  adopt  the  provisions  of 
the  stat.  22  Geo.  3.  c.  83.  for  the  better  relief  and  employment  of  the  poor  ; 
and  that  under  that  act  he  was  duly  appointed  guardian  of  the  poor  for  Dww- 
fold  in  1794 ;  and  that  from  that  time  up  to  Easter,  1810,  at  the  several  pub- 
lic meetings  held  in  Easter  week  respectively  for  the  appointment  of  parish 
officers  in  general,  and  also  for  the  purposes  of  the  said  act,  he  from  time  to 
time  entered  into  an  agreement  with  the  parishioners  duly  qualified  under  the 
act  for  that  purpose,  to  continue  guardian  of  the  poor  ;  and  that  by  virtue  of 
such  agreements  he  did  continue  to  execute  the  duties  of  the  office  up  to 
Easter,  1810,  when  he  was  in  like  manner  continued  in  office  for  the  ensuing 
year.  That  at  a  meeting  of  justices  on  the  16th  of  June  last,  Sadler  ,s.s  such 
guardian,  attended  with  Martha  Barnett  to  filiate  the  bastard  child  of  which  she 
was  pregnant,  and  informed  the  defendants  then  present  that  he  had  agreed 
with  the  parish  of  Dunsfold  to  continue  in  the  office  of  guardian  for  the  year 
ensuing,  and  in  that  character  required  them  to  take  her  examination  ;  but 
tbey  refused  to  take  cognizance  of  the  matter*     That  be  also  applied  to  them. 
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at  the  same  time,  as  such  guardian,  for  a  summons  against  W.  Fatter  to  ap- 
pear before  them,  for  neglecting  to  obey  an  order  of  bastardy ;  which  they  al- 
so refused  to  issue.  That  the  justices  required  a  list  of  the  persons  qualified 
to  serve  the  office  of  guardian  to  be  made  out  and  laid  before  them  ;  but  that 
the  parish  persisted  in  their  appointment  of  Sadler:  notwithstanding  which 
the  defendants,  without  any  such  list  made  out  or  returned  to  them,  on  the 
19th  of  May*  made  an  appointment  in  writing  of  /.  Pidlock  of  Bumf  old  to 
be  guardian  of  the  poor  of  that  parish,  though  he  refused  to  accept  the  of- 
fice. 

The  defendants,  in  answer,  stated  that  at  the  annual  meeting  of  justices 
held  for  the  appointment  of  parish  officers  on  the  5th  of  May  last,  inter  alia, 
for  the  purpose  of  appointing  a  guardian  of  the  poor  of  Dunsfald  under  the 
provisions  of  the  act ;  (the  former  appointment  having,  as  they  submitted, 
then  ceased  :)(a)  no  list(A)  of  persons  qualified  to  fill  the  office  having  been  re- 
turned to  them  from  the  parish  of  Dunsfold,  they  adjourned  to  the  19th  for 
the  purpose  of  having  the  list  returned  ;  and  no  lirft  being  returned,  and  con- 
sidering Sadler  to  be  an  unfit  person  to  be  continued  in  the  office,  they  ap- 
pointed /.  Pullock,  a  person  duly  qualified,  to  be  guardian  for  that  year. 
That  they  believed  that  the  parishioners,  stated  as  having  concurred  in  the 
agreement  to  continue  Sadler  guardian  of  the  poor  for  the  yeaT  ensuing, 
were  not  two-thirds  in  number  and  value  of  the  parishioners  according  to  the 
poor's  rate,  as  required  by  the  act ;  atid  therefore,  considering  Sadler  not  to 
hare  been  legally  continued  or  appointed  guaidian  of  the  poor  at  the  time, 
and  that  they  could  not  regularly  investigate  any  complaint  of  the  kind  not 
preferred  by  a  Tegular  parish  officer,  they  refused  to  take  the  examination  of 
Martha  Barnett  for  filiating  her  bastard,  or  to  issue  the  summons  to  Foster 
for  disobeying  the  order  of  bastardy* 

Nolan  and  Casberd  shewed  cause  against  the  rule,  and  contended  that  by 
the  stat.  6  Geo.  2.  c.  31.  s.  1,  applications  to  justices,  in  cases  of  bastardy, 
for  orders  of  filiation  on  examination  of  the  woman,  or  for  enforcing  such  or- 
ders, must  be  made  upon  application  by  the  overseers  of  the  poor,  &c.,  in 
whose  place,  so  for  as  regards  the  management  of  the  poor,  the  guardian  is 
appointed  by  the  slat.  22  G.  3.  c.  83.  and  33  G.  3.  c.  35.  This  was  expressly 
decided   in    The  King  ▼.  Nottingham^*)   and   by  Foster,  J.  in   Bex  v. 

(a)  By  s.  14.  of  22  Geo.  3.  c.  83.  the  office  determine*  in  Hosier  week. 
•  (6)  By  s.  3.  of  the  act  two  thirds  in  number  and  value  of  the  owners  and  occupiers  of 
lands,  &c.  (vide  38  G.  3.  c.  35.)  qualified  as  the  act  directs,  may  recommend  to  the  justices 
three  proper  persons  qualified  for  guardians  of  the  poor  of  the  parish;  and  by  s.  7.  two  jus- 
tices of  the  peace  shall  appoint  one^of  the  persons  so  recommended  to  them  to  be  guardian, 
&c 

(c)  E.  10  G.  2.  1  Const's  Bott,  tit  Bastards,  sect  5.  The  following  is  a  fuller  note  of 
that  case  from  Mr.  Ford's  MS. 

An  order  of  Sessions,  awarding  such  costs  as  other  persons  should  adjudge  to  l>e  reasonable, 
is  bad.  The  stat.  18  Eliz.  c.  8.  s.  2.  concerning  "  bastards  left  to  be  kept  at  the  charges 
"  of  the  parish  where  they  are  born,','  enacting,  That  two  justices  of  the  peace  in  or 
"  next  unto  the  Kniits  where  the  parish  church  is,  Within  which  parish  such  bastard  shall  be 
*'  born,  upon  examination,  &o.  shall  take  order  as  well  for  the  punishment  df  the  mother 
"  and  reputed  father,  as  alio  for  the  better  relief  of  every  $*ch  parish?9  &c;  held  that 
an  order  of  bastardy,  oot  appearing  to  be  made  oo  complaint  of  the  parish  where  (he  child 
was  born,  but  oo  the  contrary  stating  that  she  was  a  casual  .poor  there,  is  bad  :  for  non 
constat,  but  that  she  may  have  been  born  in  a  parish  in  another  county  out  of  the  jurisdic- 
tion of  the  justices  making  the  order. 

"But  there  is  no  objection,  to  the 'bastard,  being  6C  years  of  discretion,  giving  evidence  on 
oath  as  to  her  reputed  father;  nor  to  the  reputed  father  being  examined  if  "he  chuse  to  ad- 
mit the  fact ;  though  he  be  not  compellable  to  answer. 

An  order  of  bastardy  is  only  binding  on  the  reputed  father  to  indemnify  the  parish  in'which  the 
bastard  is  born,  till  the  bastard  has  acquired  another  settlement  for  herself  elsewhere. 

The  Kxiro  agaimt  the  Inhabitants  of  St.  Mary's  Nottingham— This  was  an  order 
yrf  bastardy,  made  by  the  Sessions  of  Nottingham.    And  Makepeace  took  many  exceptions 
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Fox.(a)  [The  Court  observed,  that  the  distinction  was  rtdt  taken  in  those  case* 
between  the  complaint  of  ah  officer  de  facto  arid  of  ond  dejure;  arid  that  if 
Sadler  the  guardian  de  facto  acting  for  the.  parish  in  that  character  could  not 
make  the  complaint*  there  was*  no  dther  officer  who  could  have  made  it.]  In 
other  cases  it  has  been  held  that  the  acts  of  a  parish  office*  ndt  duly  appoint* 
ed  were  invalid  ;  and  though,  the  contrary  was  supposed  to  have  been  held  in 
The  King  v.  Wymondham,  6  Term  Rep.  552,  and  that  a  parish  certificate 
signed  by  a  majority  of  the  parish  officers  de  facto  would  bind  tbem ;  yet 
that  was  explained  by  Lawrence,  J.  in  Rex  v.  Clifion{b)  who  considered  thai 
the  conclusion  to  be  drawn  from  what  Lord  Kenyan  said  in  the  former  case" 
was,  that  if  it  had  appeared  that  the  officers  who  signed  the  certificate  werti 
not  a  majority  of  the  whole  number  Of  officers  de,  jure,  it  would  have  beed 
bad.  [They  then  undertook  to  shew  from  the1  affidavits,  th^t  Sadler  was  not 
a  legally  constituted  guardian  under  the  statute ;  but  the  Court  did  not  think 
it  necessary  to  go  into' the  affidavits  bn  that  J)oint.]  As  tb  the  summons  td 
Foster,  they  took  an  objection  upon  the  late  stat.  49  G.  3.  c.  69.  s.  3,  which) 

to  it;  bat  the  only  one*  on  which  the  Court  railed,  arid  which  they  held  to  be  ratal,  were 
theae  following;  lit,  That  the  Session*  hid  given  the  parish  no  much  for  charge*  ana  expell- 
ee* a*  fthould  be  adjudged  to  be  reasonable  by  A.  B  and  C.  D.%  who  were  two  altornies. 
And  this  exception  Mr.  Abney,  who  was  counsel  Tor  the  parish,  held  to  be  fatal,  as  well  as 
the  Judges;  because  it  Has  often  been  held  thai  the  Session*  cannot  delegate  their  authorise*. 

2d,  The  order  sets  forth  tint  this  bastard  was  examined  noon  oath.  As  ihoagh  it  did  not 
appear  by  the  order  n»w  old  she  was;  (for  in  feet  she  was  85  years  old:)  yet  it  appeared  she 
was  old  enough  to  be  sworn,  and'  consequently,  might  have  gained  a  Settlement  for  herself; 
and,  therefore,  the  justices  should  have  adjudged  that  this  was  the  place  of  her  last  legal  set- 
tlement; which  they  have  noi  done. 

Sd,  ft  appears  that  the  Bastird  herself  was  sworn  and  examined  a*  to  the  fact  of  her  be- 
ing the  daughter  of  this  reputed  father;  which,  for  the  absurdity)  of  it,  oaght  to  be  allow* 
ed;  and  likewise  the  reputed  father  himself  was  examined,  which  he  ought  not  to  have  been. 

4ih,  This  complaint  eoea  not  appeir  to. have  been  nude  by  the  parish  where  the  child 
was  born;  bat  the  contrary  rather  appears;  for  it  is  stated  she  was  a  casual  poor;  and  by  the 
stat.  18  Eliz.  c.  3.  no  ptrish  hot  that  where  the  child  was  born  ha*  a  power  given  of  com- 
plaining; and  she  may  have  been  born  in  a  |bri*h  that  lies  in  another  conoty,  and  then  these 
justices  could  not  have  any  power  to  make  this  order.  To  these  three  last  exception*  the 
Court  gave  their  opinion  a*  follow*: 

Paok,  J.  thought  the  2d  exception  was  fatal  for  the  reason*  above;  but  wa*  of  opinion 
there  was  nothing  m  the  'id  exception,  because  it  appears  there  was  another  evidence  ex- 
amined besidei  the  bastard;  which  wa*  enough  to  support  the  order.  And  though  it  would 
be  ridiculous  to  examine  the  bastard  as  to  the  certainty  of  her  father,  Vet  she  might  proper- 
ly enough  be  examined  a*  to  some  circumstance*  relating  to  it;  a*  whether  the  man  when 
accused  with  it,  had  acknowledged  her  to  be  hi*  daughter,  and  whether  she  were  constantly- 
reputed  to  be  hi*  daughter;  and  aucfi  like.  And  though  the  justices  could  not  compel  the) 
reputed  father  to  give  testimony  in  this  caso,  vet  there  is  ne  fault  in  admitting  him  to  do  \t\ 
and  he  might  have  confessed  the  fact.  And  he  thought  the  fourth  eiception  fatal  for  the 
reasons  above. 

Probtn,  J  agreed  with  Page  in  the  whole;  ana  laid,  if  a  bastard  gSiin  a  settlement  la 
a  different  parish  from  that  in  which  it  was  born,  that  parish  shall  maintain  it;  and  the  se- 
curity given  by  the  reputed  father  to  indemnify  the  parish  extends  only  to  the  cases  where 
the  child  has  not  gained  another  settlement  for  itself  elsewhere. 

Lnn»  J.  agreed  with  the  others.    Whereupon,  per  Curiam,  the  order  was  quashed. 

And  then  Makepeace  prayed  that  the  man  might  not  be  bound  in  a  recognizance  to  appear 
at  the  next  Sessions  held  in  the  county  of  MbUingham:  for  this  is  usually  done:  yet  this 
differed  from  common  cases  where  orders  are  quashed  Tor  mere  insufficiency  of  law:  for  that 
in  this  ease  it  doe*  riot  appear  that  the  justices  of  the  peace  for  that  county  have  any  juris- 
diction over  this  man  at  all ;  because  it  does  not  appear  that  the  bastard  was  born  within  a 
parish  within  that    county,  but  rather  the  contrary,  by  calling  her  a  catual  poor. 

But,  per  Curiam*  It  is  the  course  always  to  take  such  recognizance  of  the  reputed  hither 
upon  quashing  an  order  of  bastardy  here:  and  if  the  justices  there  have  no  power  over  hioiv 
it  is  not  to.be  supposed  that  they  will  proceed  against  him. 

(a)  T.  29  &  80  G,  2.  cited  by  Lord  Jftnyon,  C.  J.  from  hi*  own  manuscript,  6  Term  Rep*. 
148 — 151i  Blackerby*s  Just.  44.  S.  P. ,  But  an  order  of  bastardy  made  uftan  the  stat.  18 
Eliz.  c.  8.  before  the  passing  of  the  6  Geto.  2.  o.  81.  s.  1.  appears  by  the  report  of  Rex.  v. 
Buck*ll%  M  8  Geo.  2.  in  1  Barnard,  26  h  K.  B.  to  haVe  been  holden  good,  though  not  daade 
need  the  ceoipiarat  of  the  parish  officers.  . 

{*)  8  East,  176,  and  fit*  ▼.  The  Inhabitants  of  AH  Saintt  fe  Derby,  poti,  148. 
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after  reciting,  "  that  parishes  are  often  put  to  great  expence  in  enforcing  the* 
11  performance  of  orders  of  maintenance  made  on  the  filiation  of  bastard  chil- 
dren," enacts,  that  if  any  reputed  father,  &c.  on  whom  any  order  of  filiation 
or  maintenance  shall  have  been  made,  shall  neglect  or  refuse  to  pay  any  sum 
of  money  which  he  shall  have  been  ordered  to  pay  for  the  relief  of  any 
such  bastard  child  by  any  order,  &c.  it  shall  be  lawful  for  any  justice  of  the 
peace,  and  he  is  thereby  required  upon  complaint  made  to  him  by  any  one  of 
the  overseers  of  the  poor  of  any  parish,  &c.  liable  to  the  maintenance  of  such 
bastard,  or  where  such  bastard  shall  then  be,  and  upon  proof  on  oath  of  the 
order  for  payment  of  such  sum,  and  of  such  sum  being  unpaid,  and  of  a  de- 
mand and  refusal,  &c.  to  issue(a)  his  warrant  to  apprehend  such  reputed 
father,  and  to  bring  him  before  such  justice  to  answer  such  complaint :  and 
if  he  do  not  pay  what  is  due,  or  shew  reasonable  and  sufficient  cause  to  the 
justice  for  not  doing  so,  the  justice  is  required  to  commit  him  to  the  house 
of  correction  or  common  gaol  for  three  months,  &c."  And  this  provision 
they  contended  was  mandatory  on  the  justice  to  issue  his  warrant  to  appre- 
hend in  the  first  instance,  and  not  a  summons  only,  which  was  applied  for  in 
this  case. 

Abbot  and   GUt&%  contra,  were  stopped  by  the  Court. 

Lord  ElleitborougA,  C.  J.  The  person  making  the  application  to  thti 
magistrates,  being  guardian  of  the  poor  of  Dunsfold  de  facto,  acting  in  that 
character,  and  recognized  as  such  by  the  parish,  and  no  objection  being  made 
by  the  general  overseers  of  the  poor  to  this  person  making  the  complaint  to 
the  magistrates,  as  against  one  who  usurped  their  authority,  we  do  not  think 
that  the  magistrates  could  enter  upon  such  an  occasion  into  the  objection  that 
he  was  not  duly  appointed  guardian.  As  to  the  cases  referred  to  touching 
certificates,  requiring  thein  to  be  signed  by  the  full  number  of  officers  de  jure 
competent  to  bind  the  parish,  they  are  very  different.  Where  the  parish  is  to 
be  bound  thereafter  by  the  acts  of  its  officers,  it  must  be  shewn  that  they  had. 
a  competent  authority :  but  here  Sadler  did  no  act  assuming  to  bind  the 
parish,  but  only  applied  to  trie  magistrates  to  take  the  examination  of  the 
woman,  and  put  the  matter  in  a  course  of  inquiry.  Then  as  to  the  objec- 
tion upon  the  late  act,  it  is  the  general  duty  of  magistrates,  in  cases  of  this 
sort,  where  the  complaint  is  merely  for  non-payment  of  money  to  issue  a 
summons  in  the  first  instance  before  they  grant  a  warrant  of  apprehension, 
and  it  requires  very  strong  words  to  take  away  .the  necessity  of  the  sum- 
mons. I  remember  a  case  some  years  ago  where  though  the  words  of  an 
act  authorising  the  magistrate  to  issue  his  warrant  for  a  purpose  of  this  kind 
were  very  general,  yet  the  Court  held  it  to  be  the  duty  of  the  magistrate  to 
issue  his  summons  in  the  first  instance..  And  I  cannbt  think  that  the  words 
here  used  are  sufficiently  strong  to  take  away  the  power  of  issuing  his  sum- 
mons. 

Batlbt,  J.  The  use  of  the  summons  is  to  give  the  party  an  opportunity 
of  shewing,  if  he  can,  that  be  has  paid  the  money  and  obeyed  the  order,  and 
so  to  shew  that  there  is  no  ground  for  the  complaint  to  authorise  bis  appre- 
hepsion. 

Per  Curiam,  Rule  absolute. 

(a)  Note  the  different  wording  of  this  from  the  2d  section  of  the  tot,  where,  upon  the 
toother's  examination  on  oath,  in  the  6mt  instance,  charting  the  repnted  father,  the  words 
Me,  "  it  shall  be  lawfal  to  and  for  each  justice,  upon  application,  &c.  to  issue  oat  his  war* 
"  rant  for  the  immediate  apprehending  of  soeh  person  so  charged  as  aforesaid,  and  for  bring* 
'"  iog  him  before  aaeh  jastice."  This  might  be  meant  to  provide  against  the  probability  of 
\be  party  1  absconding  to  aroid  having  an  order  made  upon  him. 
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Regula    Generalise 

18  East,  62.    Not.  15,  1810. 
As  to  bail  exceeding  1000/. 

It  is  ordered,  That  from  henceforth  in  bailable  causes  for  any  sum  ex" 
deeding  10002.,  it  shall  be  sufficient  for  the  bail  above  to  justify  in  1000/.  be" 
yond  the  sum  sworn  to. 


Seddon  t>.  Senate. 

IS  East,  63.    Nov.  20, 1810. 


The  plaintiff  declared  in  covenant,  and  set  oat  first  an  indenture,  whereby  the  defendant,  the 
original  proprietor  of  a  medicine,  bargained,  sold,  and  assigned  all  his  right,  interest,  and 
property  in  it  to  a  third  person,  subject  to  a  covenant  by  the  assignee  to  pay  him  one  third 
of  the  profits  daring  bis  and  his  wife's  lives;  and  also  covenanted  with  the  assignee,  that 
he  would  not  thereafter,  by  himself  or  jointly  with  any  oilier,  prepare  or  sell,  or  engage 
with  any  other  person  in  preparing  ot  selling  the  said  medicine,  £<?..*  and  then  the  plain- 
tiff set  oot  a  second  indenture,  whereby  the  first  assignee  assigned  all  his  right,  interest,  and 
property  in  the  medicine  to  the  plaintiff,  subject  to  the  covenant  of  reservniion:  and  then 
the  plaintiff  set  otft  a  third  indenture  between  him  and  the  defendant,  reciting  the  two  for- 
mer, and  that  he  had  agreed  with  the  defendant  for  the  absolute  purchase  of  all  his  right, 
share,  and  interest,  at  well  in  the  said  medicine,  as  in  the  one-third  share  so  reserved  to 
the  defendant;  by  which  indenture  the  defendant  bargained,  sold,  and  assigned  to  the  plain- 
tiff all  thai  third- share,  and  all  other  sham  or  proportions,  right,  title,  interest,  claim,  or 
demand  whatsoever  of  the  defendant  to  the  said  medicine,  or  to  the  profits,  &c.  habendum 
to  the  plaintiff  in  like  manner  as  the  defendant  might  have  done  if  those  presents  had  not 
been  made:  with  a  covenant  that  the  plaintiff  might  at  all  times  thereafter  prepare  and  sell 

'  the  medicine  in  the  name  of  the  defendant,  and  receive  the  profits  theieof  to  his  own  use; 
and  another  covenant  for  further  assurance,  for  the  more  perfect  and  absolute  assigning 
and  assuring  to  the  plaintiff  the  said  medicine  and  all  the  profits  arising  from  the  snIo  there* 
'of.  And  then  the  plaintiff  proceeding  to  assign  breaches  in  the  words  of  the  first  indenture 
between  the  defendant  and  the  first  assignee;  that  the  defendant  prepared  and  sold  the 
medicine,  and. also  engaged  with  others  in  preparing  and  selling  it  for  his  own  profit,  &c: 
and  charged  some  of  these  breaches  to  be  contrary  to  the  first  indenture,  and  to  the  de* 
fendanVs  covenant  therein  with  the  first  assignee;  but  the  second  breach  was  charged  to 
be  contrary  to  the  last  indenture,  and  to  his  covenant  with  the  plaintiff. 

Held,  that  the  last  indenture  alone  (without  the  confirmation,  which,  however,  the  construc- 
tion of  it  received  from  the  two  former,  recited  therein,)  shewed  an  intention  in  the  de- 
fendant, and  the  words  of  it  were  large  enough,  to  assign  to  the  plaintiff  not  onlv  the  one- 
third  share  of  the  profit  reserved  by  the  first  indenture,  but  all  the  defendant's  right,  title, 
and  interest  in  the  medicine,  and  all  the  future  profits  arising  from  the  sale  thereof;  and 
'that  such  assignment  of  all  his  interest  and  properly  in  the  medicine  raised  an  implied  cov- 
enant thai  he  would  not  prepare  or  sell  the  medicine,  or  engage  with  others  in  so  doing,  for 
bis  own  profit;  snob  preparation  and  sale  being  a  retention  and  exeicise  of  the  right  of  pre- 
paring and  vending  the  medicine  of  which  he  was  once  the  proprietor,  in  derogation  of  his 
'deed,  whereby  he  had  conveyed  such  right  to  the  plaintiff.  And  held,  that  the  second 
'breach  was  well  assigned,  which  was  charged  to  be  against  his  covenant  in  the  last  deed 
with  the  plaintiff. 

IN  covenant  the  plaintiff  declared,  that  whereas  on  the  28th  of  May,  1801, 
'an  indenture  under  seal  wa*  made  between  the  defendant  and  one  /.  B.  Far- 
4cas,  reciting  articles  of  agreement  dated  19th  of  June,  1800,  and  that  the  de- 
fendant was  become  the  sole  proprietor  of  a  medicine  called  Pastilles  Mar- 
tialles  de  Morttpellier  or  Aromatic  Lozenges  of  Steel,  and  of  the  recipe  for 
making  the  same,  and  was  also  entitled  to  the  copyright  of  a  treatise  written 
-and  published  by  him  concerning  the  said  medicine,  entitled,  &c. ;  and  reciting 
also,  that  Farkas  had  contracted  with  the  defendant  for  the  purchase  of  the 
tecipe  and  all  his  future  interest  in  the  same  together  with  the  stock  of  lose* 
<enges  then  unsold,  and  also  the  copy-right  of  the  treatise,  and  all  the  defend* 
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ant's  right  and  interest  in  the  articles  of  the  1,9th  of  June,  1800,  at  the  prices 
and  subject  to  the  covenants  therein  contained  ;  it  was  witnessed,  that  in  pur-, 
suance  of  the  agreement,  and  in  consideration  of  500/.  paid  to  the  defendant, 
by  Farkas,  the  defendant  bargained,  sold,  and  assigned,  transferred,  and  set 
over  to  Farkas  the  said  recipe,  art,  or  mystery  of  preparing  the  said  medicine, 
and  also  the  copy-right  of  the  said  treatise,  and  all  the  right,  and  interest,  bene-, 
fit,  property,  claim,  and  demand  whatsoever  of  the  defendant  in  and  to  the. 
said  lo2enges  and  treatise,  and  also  all  the  defendant's  interest  under  the  said 
articles  of  agreement,  together  with  the  articles  themselves,  subject  to  the  cove*, 
nants  and  agreements  therein  contained  on  the  part  of  the  defendant,  and  the 
profits  arising  from  the  sale  of  the  lozenges  and  treatise,  and  all  the  copiea 
then  unsold,  and  the  stock  of  lozenges  on  hand;  habendum  the  said  recipe, 
art  or  mystery,  and  the  said  treatise,  and  the  interest  of  the  defendant  in  the 
said  articles,  and  at  all  times  thereafter  to  demand,  receive,  and  take  the 
whole  profit  and  interest  thereof  unto  Farkas  and  his  assigns,  in  like  manner^ 
and  as  amply  as  the  defendant  could  have  prepared  and  sold,  received  and 
taken  the  same,  had  those  presents  never  been  executed.  And  the  defendant 
thereby  covenanted  to  Farkas  that  he  (the  defendant)  was  solely  possessed 
of  and  entitled  to  the  said  recipe  and  copy-right,  and  that  the  written  paper 
then  delivered  to  Farkas  was  the  true  recipe  for  preparing  the  said  medicine, 
and  that  the  defendant  had  not  discovered  nor  would  disclose  the  art  of  mak- 
ing the  said  lozenges  or  their  ingredients  to  any  person  ;  and  that  the  defend' 
ant  would  not  at  any  time  thereafter  either  by  himself  or  jointly  with  any, 
other  person  or  persons,  prepare,  utter,  or  sell,  or  cause  or  procure  to  be  pre- 
pared, SfC,  or  engage  or  to  be  concerned  with  any  other  person  or  persons  in  pre- 
paring, or  selling  the  said  lozenges,  or  any  qua  1 1  it  v  thereoj  to  any  other  person 
or  persons  t»  Great  Britain,  Ireland,  or  elsewhere,  for  the  profit  or  advantage  of 
the  defendant,  his  executors,  fycfbr  any  rate  or  price,  or  upon  any  terms  or  con<\ 
ditions  whatsoever,  or  be  in  any  manner  directly  or  indirectly  concerned  in  mak- 
ing or  vending  any  medicine  whatever  of  a  similar  efficacy  or  quality,  so  as  in^ 
any  manner  to  injure  the  sale  of  the  said  lozenges  or  medicine,  or  the  said  J.  8. 
Farkas  his  executors,  fyc.  or  assigns,  in  the  produce  thereof,  under  the  penalty 
of  5000/.  And  the  defendant  thereby  authorised  Farkas,  his  executors,  &C. 
to  sign  the  defendant's  name  to  all  labels  which  should  be  necessary  to  be 
affixed  to  the  said  lozenges,  as  a  mark  of  their  authenticity.  And  by  the  same 
indenture  Farkas  covenanted  to  pay  to  the  defendant,  his  executors,  &c.  during 
the  lives  of  the  defendant  and  his  wife,  and  the  survivor  of  them,  a  yearly  sum* 
equal  to  l-Sd  of  the  profits  arising  by  sale  of  the  said  medicine.  That  by 
another  indenture  under'seal,  of  the  12th  of  January,  1805,  between  the  said 
J.  B.  Farkas  and  the  plaintiff,  reciting  the  indenture  of  the  28th  of  May,  1801, 
and  that  the  plaintiff  had  agreed  with*  Farkas  for  the  absolute  purchase  of 
his  future  interest  under  it ;  Farkas,  for  the  considerations  therein  men-, 
tioned,  bargained,  sold,  assigned,  transferred,  and  set  over  to  the  plaintiff  the 
said  recipe,  &e.  and  copy-right,  and  all  his  right  and  interest,  benefit,  proper-i 
ty,  claim  and  demand  whatsoever,  both  in  law  and  equity,  of  and  in  the  said 
recipe,  &c,  and  copy  right,  and  all  his  interest  under  and  by  virtue  of  the 
indenture  of  the  38th  of  May,  1801,  or  the  said  articles  of  agreement,  to 
hold  the  premises  and  the  whole  produce  and  profits  thereof  unto  the  plain  tiff, 
in  like  manner  to  all  intents  and  purposes  as  he  (Farkas)  might  have  pre- 
pared, sold,  received,  and  taken  the  same,  had  those  presents  never  been 
made  ;  and  subject  to  the  covenant  in  the  indenture  of  May,  1801,  and  par* 
ticulariy  to  the  payment  of  the  one-third  share  of  the  profits  thereby  reserved 
to  the  defendant,  &c.  That  by  another  indenture  under  seal,  made  the  2d  of 
July,  1805,  between  the  plaintiff  and  the  defendant,  reciting  the  former  in- 
dentures of  assignment  and  articles  of  agreement ;  and  reciting  that  the  plain- 
tiff had  agreed  with  the  defendant  for  the  absolute  purchase  of  all  the  right \ 
share,  and  interest  of  the  defendant,  as  well  of  in,  and  to  the  said  medicine^ 
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as  ofin,  and  to  the  said  third  part  or  share,  or  other  part  or  share  of  el) 
the  said  profits  arising  by  sale  of  the  said  medicine  so  reserved  and  made 
payable  to  the  defendant,  his  executors,  &c,  (faring  the  lives  of  him  apd  bis 
wife,  and  the  survivor  of  them,  under  the  said  indenture  of  assignment,  or 
otherwise  howsoever ;  as  well  such  share  of  the  said  profits  as  had  been  al- 
ready received  by  the  plaintiff,  as  of  all  future  profits  that  should  arise  from 
the  said  medicine,  for  300/.:  it  was  witnessed,  tha.t  for  the  considerations 
therein  mentioned  the  defendant  bargained,  sold,  assigned,  transferred,  and 
set  over  to  the  plaiotifl  all  that  l-3df  part  or  share,  and  all  other  part,  or 
share,  or  proportions,  tight,  title,  interest,  claim,  or  demand  whatsoever  of  the 
defendant  to  the  said  medicine  ;  or  in  or  to  the  profits  that  had  arisenor  been 
received,  or  that  should  arise  by  the  sale  of  the  said  medicine,  under  the  in- 
denture of  the  VBth  of  May,  1801,  or  of  the  articles  of  agreement  of  the  19th 
of  June,  1800,  or  otherwise  howsoever;  to  hold  to  the  plaintiff  in  like  man- 
ner as  the  defendant  might  have  done  if  these  present?  had  not  been  made. 
And  it  was  further  witnessed,  that  for  the  consideration  aforesaid  the  de- 
fendant released  and  discharged  the  plaintiff  from  all  sums  which  the  defend- 
ant, his  executors,  (*c.  should  be  entitled  to  receive  from  the  plaintiff  on  ac- 
count of  the  profits  arising  from  the  sale  of  the  said  medicine,  and  from  all 
covenants  and  agreements  contained  iq  the  indenture  of  the  28th  of  May% 
1801,  or  in  the  articles  of  agreement  of  the  19th  of  June  1900.  And  the 
defendant  also  covenanted  to  the  plaintiff;  that  he  had  good  right  and  full 
power  to  sell  the  said  part  or  share  of  him  (the  defendant)  in  or  to  the  said 
medicine,  and  the  profits  arising  from  the  sale  thereof,  for  the  use  and  bene- 
fit of  the  plaintiff;  and  that  it  should  be  lawful  for  the  plaintiff,  from  time  to. 
time  and  at  all  times  thereafter,  to  prepare,  compound,  ox  make  the  said  lozen* 
ges  or  medicines,  and  to  sell  the  same  in  the  name  of  the  defendant,  and  to, 
receive  the  profits  arising  from  the  sale  thereof  for  his  (the  plaintiff's)  sole 
use  and  benefit.  The  defendant  also  covenanted,  that  he,  his  executors,  &c. 
should  and  would,  from  time  to  time  and  at  all  times  thereafter,  upon  the  rear 
sonable  request  and  at  the  charge  of  the  plaintiff,  his  executors,  &c.  make,  do, 
and  execute  all  such  further  acts,  deeds,  matters,  and  things  whatsoever  for 
the  further,  better,  more  perfectly  and  absolutely  assigning  and  assuring  to 
fhe  plaintiff  the  said  medicine  and  copyright,  and  all  the  profits  arising  from 
fhe  sale  thereof  respectively,  and  all  other  the  premises  assigned  or  intended 
so  to  be,  as  by  the  plaintiff,  his  executors,  dec.  should  be  reasonably  devised, 
pr  advised  and  requested.  The  plaintiff  then  assigned  the  following  breach- 
es; 1st,  that  after  making  the  several  indentures,  viz.  on  1st  of  June,  1809, 
and  at  other  times,  the  defendant  prepared,  uttered,  and  sold  divers  of  the 
said  lozenges,  and  was  engaged  with  other,  persons  in  preparing  and  selling 
divers  quantities  of  the  said  lozenges,  for  his  own  profit  and  advantage,  con- 
trary to  the  force,  form,  and  effect  of  the  said  indenture  of  the  28th  of  May, 
1801,  and  of  his  aqvenants  with  Parkas  and  his  assigns  as  aforesaid.  2d, 
That  the  defendant  prepared,  uttered,  and  sold  divers  of  the  said  lozenges, 
and  was  also  engaged  with  other  persons  in  preparing  and  selling  divers 
quantities  of  the  said  lozenges,  for  his  own  profit  and  advantage,  contrary  to 
the  indenture  of  the  2d  of  July,  1805,  and  to  his  said  covenant  with  the 
plaintiff.  3d,  That  the  defendant  printed  and  published  for  his  own  benefit 
and  profit  a  new  edition  of  the  treatise ;  contrary  to  the  indenture  of  the  29th 
of  May,  1801,  and  to  his  covenant  therein  made  as  aforesaid,  4th,  That  the 
^defendant  was  concerned  in  making  and  vending  a  certain  medicine  of  a  simi- 
lar efficacy  and  quality,  so  as  greatly  to  injure  the  sale  of  the  said  lozenges, 
and  medicine,  and  thereby  injured  the  sale  of  the  said  lozenges  or  medicine 
by  the  plain,  tiff;  contrary  to  the  indenture  of  the  28th  of  May,  1801,  and  the 
defendant's  covenant  therein  made  as  aforesaid.  And  so  concluded  to  the 
plaintiff's  damage  pf  5000/.  To  this  declaration  the  4efeodan,t  c|eraqrre4 
generally. 
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Richardson,  in  support  of  the  demurrer,  as  to  the  first  breach*  objected  that 
there  was  no  privity  of  contract  between  these  parties  :  the  breach  complain- 
ed of  is  of  a  covenant  made  by  the  defendant*  not  with  the  plaintiff,  but  with 
Farias:  and  it  is  a  mere  personal  covenant,  in  which  the  plaintiff*  as  assignee, 
can  acquire  no  privity,  and  which  he  cannot  enforce  by  action  in  a  court  of 
law.  It  is  an  attempt  to  make  a  personal  covenant  run  with  a  chattel  or  chose 
in  action,  in  like  manner  as  covenants  touching  the  realty  are  sometimes  held 
to  ran  with  the  land  and  to  bind  the  assignee.  The  only  question  can  be, 
whether  the  last  indenture  of  agreement,  of  the  2d  of  Jvly,  1605,  between 
these  parties,  can  so  far  embody  and  adopt  the  former  covenants  between  the 
defendant  and  Farlcas,  as  to  sustain  the  breaches  thereof  alleged  by  the 
plaintiff  in  this  action  against  the  defendant :  but  the  covenants  are  altogeth- 
er distinct:  the  last  indenture  only  relates  to  the  one-third  share  thereby 
conveyed;  and  the  breaches  (except  the  2d)  are  all  assigned  upon  the  cove- 
nants with  Parkas*  The  object  of  the  last  indenture  was  merely  to  buy  up 
and  redeem  the  annuities  payable  out  of  the  proceeds  of  the  medicine  to  the 
defendant  and  his  wife.  [Boy ley,  J.  observed,  that  the  covenant  for  further  as- 
surance had  a  larger  scope  than  that,  and  indicated  a  more  general  intent.] 
The  indenture  however,  only  assigns  the  one-third  share,  <fc. ;  that  wbirh  had 
been  before  reserved  to  the  defendant :  and  that  appears  more  plainly  by  the 
habendum.  But  supposing  that  by  this  assignment  a  good  interest  in  the  sub- 
ject matter  were  conveyed  to  the  plaintiff,  the  purchaser,  and  he  thereby  ac- 
quired a  property  in  it,  the  law  would  give  him  the  ordinary  remedies  against 
a  wrongtdoer  who  invaded  that  property,  without  the  necessity  of  transferring 
by  implication  the  covenants  between  the  defendant  and  Farias  into  the  in- 
denture of  Jvly,  1806,  between  the  present  parties.  It  is  not  every  wrongful 
act  upon  the  subject  matter  of  a  covenant  which  will  enable  even  the  cove- 
nantee to  soe  upon  the  covenant ;  but  it  must  be  something  which  goes  in  de- 
rogation of  the  whole  right  of  enjoyment.  As  where  one  covenants  for  quiet  en- 
joyment :  if  he  himself  enter  and  oust  the  grantor ;  that  is  an  express  breach 
of  his  cbvenanl ;  but  if  he  only  commit  a  mere  casual  trespass  upon  the  land, 
the  law  leaves  the  grantee  to  protect  his  property  by  the  ordinary  remedy  of 
trespass.  So  if  a  ship  were  sold  by  bill  of  sale  under  seal*  and  afterwards  the 
vendor  commit  any  act  of  trespass  upon  the  ship,  or  if  he  even  look  wrongful 
possession  of  it,  the  law  would  not  raise  an  implied  covenant  by  the  vendor 
out  of  the  contract  of  sale  for  the  quiet  enjoyment  of  the  vendee,  in  order  to 
afford  him  redress ;  because  the  ordinary  remedies  of  trespass  and  trover 
would  be  sufficient  to  protect  his  property.  As  to  the  second  breach,  which 
alone  is  assigned  upon  the  defendant's  covenant  with  the  plaintiff  in  the  in- 
denture of  July,  1805 ;  he  objected  that  there  was  no  covenant  set  out  in  the 
declaration  from  that  indenture  to  which  the  breach  could  be  referred.  The 
two  covenants  set  out  from  it  are,  first,  a  covenant  of  title  in  the  defendant* 
and  of  permission  to  the  plaintiff  to  use  defendant's  name  in  making,  &c. 
the  medicines  for  his  sole  profit,  and  next  a  covenant  for  further  assurance ; 
bat  there  is  no  covenant  that  the  defendant  shall  not  sell,  &c.  the  medicines ; 
on  which  that  breach  is  founded. 

Toddy,  for  the  plaintiff,  said  that  he  did  not  mean  to  contend  that  covenants 
might  be  annexed  to  and*  run  with  a  personal  chattel,  the  same  as  with  the 
realty  :  but  looking  to  the  indenture  of  July,  1805,  between  these  parties,  it 
was  manifestly  their  intent  that  the  defendant  should  no  longer  have  any  share 
of  this  medicine  as  he  had  before  ;  but  that  he  was  to  convey  and  assure  his 
whole  right  and  interest  therein  to  the  plaintiff:  and  that  intent,  if  it  can  be 
collected  from  the  words,  must  govern  ;  and  where  the  words  are  ambiguous, 
they  must  be  taken  most  strongly  against  the  covenantor.  The  situation  of 
the  parties,  as  it  appears  upon  this  record,  at  the  time  when  the  deed  ef  July, 
1805,  was  executed,  serves  to  explain  their  intent  in  that  deed.  The  defend- 
ant having  been  originally  the  owner  of  a  certain  medicine,  with  the  secret  of 
Vol.  VII.  7 
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preparing,  and  tbe  sole  power  of  rending  it,  by  the  tint  deed  of  May,  1801, 
transferred  all  his  right,  interest,  and  property  in  the  exclusive  preparation  end 
sale  of  it,  to  Farkas,  reserving  one  third  of  the  yearly  profits.  By  the  second 
deed  of  January,  1805,  Farkas  assigned  all  his  right,  interest,  and  property 
in  the  medicine  to  the  plaintiff.  Then,  by  the  third  deed,  which  recites  the 
two  former  deeds,  and  that  the  plaintiff  had  agreed  with  tbe  defendant  for  the 
absolute  purchase  of  all  the  defendant's  right,  share,  and  interest,  as  well  of, 
in,  and  to  the  said  medicine,  as  of  in,  and  to  the  said  third  part,  <fc. ;  the  de- 
fendant bargains,  sells,  and  assigns  all  that  l-3d  part,  and  all  other  part  or 
share,  or  proportion*  right,  title,  interest*  claim*  or  demand  whatsoever  of  the 
defendant,  to  the  said  medicine,  tyc  ;  and  of  the  profits  Ace*,  under  the  inden- 
ture of  tbe  28th  of  May,  1801,  or  otherwise  howsoever.  And  then  there  is  a 
covenant  that  it  should  be  lawful  for  tbe  plaintiff  at  all  times  hereafter  to  pre- 
pare the  said  medicines,  and  to  sell  the  same  in  the  name  of  the  defendant,  and 
receive  the  profits  to  the  plaintiff's  sole  use.  These  words,  and  the  whole 
scope  of  the  last  deed,  shew  a  manifest  intention  in  the  defendant  to  bind  him- 
self to  the  plaintiff  by  the  words  of  the  first  covenant ;  and  therefore,  his  pre- 
paring and  selling  the  lozenges  for  his  own  profit,  contrary  to  his  express  cov- 
enant made  with  Farkas  in  the  indenture  of  May,  1801,  is  a  breach  in  sub- 
stance and  effect  though  not  in  express  words,  of  his  covenant  with  the  plain- 
tiff in  the  deed  of  Jvly,  1805.  In  Browning  v.  Wright,  2  Bos.  &  Pull.  25, 
Lord  Eldon,  referring  to  tbe  case  of  Johnson  v.  Proctor,  Yelve.  175.  and  2 
Brownl.  212,  said,  that  it  proceeded  on  the  principle  that  the  covenant  was  to 
be  construed  according  to  the  intention  of  the  patties.  "  That  the  grantor  hav- 
ing stated  in  the  recital,  that  he  was  interested  in  the  whole  of  the  premises, 
when  in  fact  he  was  interested  in  a  moiety  only,  the  Court  would  not  permit 
him  to  contend  that  a  covenant  for  quiet  enjoyment  notwithstanding  any  act  dona 
by  him,  was  satisfied  by  a  compliance  with  the  mere  words  of  that  covenant,  in  a 
case  where  the  grantee  had  suffered  eviction,  not  in  consequence  of  any  act  done 
by  the  grantor,  but  in  consequence  of  the  badness  of  his  title.  Tbe  recital  it- 
self amounted  to  a  warranty."  He  also  referred  to  2  Rol.  Abr.  247.  1:  50., 
and  Cossens  v.  Cossens,  Willes  25.  as  instances  of  construction  of  words  in  tbe 
condition  of  a  bond  according  to  the  intent  of  the  parties,  beyond  the  mere 
force  of  the  words  themselves ;  and  then  observed,  tnat  the  word  dedi,  Noke's 
case,  4  Rep.  80.  b,  had  been  held  to  be  a  warranty  in  the  case  of  a  freehold 
or  inheritance  ;  and  that  consessi(a)  raises  an  implied  covenant  in  the  case  of 
a  chattel  interest.  [Lord  EUenborough,  C.  J.  observed,  that  the  argument  of 
the' defendant's  counsel  went  further ;  that  the  defendant  having  conveyed  all 
interest  in  the  subject  matter  out  of  himself,  the  plaintiff  had  no  remedy  on 
the  covenant,  but  only  the  same  remedy  as  against  any  wrong-doer.  That  if 
one  sold  and  covenanted  to  another  an  estate  with  the  common  covenants/and 
afterwards  went  on  it  to  sport,  the  purchaser  could  not  maintain  cove- 
nant.] That  would  be  no  assertion  of  right  and  title  in  the  vendor,  but  a 
mere  wrongful  act ;  but  here  the  act  done  is  an  assertion  of  right  and  title,  as 
much  as  the  nature  of  tbe  thing  will  admit  of.  It  would  be  nugatory  to  sup- 
pose that  the  defendant  meant  to  protect  the  plaintiff  against  the  acts  of  other 
persons  who  did  not  know  the  secret  of  the  medicine,  and  not  against  himself 
who  was  privy  to  it.  By  the  last  deed  the  defendant  gives  the  privilege  in 
terms  of  using  his  name  to  the  plaintiff  for  this  purpose,  and  by  that  covenant 
precludes  himself  from  using  bis  own  name  for  the  same  purpose.  Then  he  ad- 
verted to  the  third  breach,  for  printing  and  publishing  the  treatise,  the  copy- 
right of  which  was  assigned :  and  urged  that  by  the  stat  8  Ann.  c.  19.  which 
vests  the  property  of  books  in  tbe  authors  for  14  years,  and  enables  them  to 
assign,  the  covenant  would  run  with  the  assignment.    [But  Bayley,  J.  observ- 

*  - 

<«)   Vids  Speneer'i  esse,  5  Rep.  18. 
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cd,  that  the  exclusive  right  of  publication  was  limited  by  that  act  to  14  years ; 
and  it  did  oot  appear  that  the  period  was  not  expired ;  therefore  the  case  could 
not  be  brought  within  that  statute.] 

Richardtan,  in  reply,  maintained  thai  the  recital  of  the  deed  of  July,  1805, 
did  not  support  the  argument  as  to  the  further  intent  of  the  defendant  to  as- 
sign and  assure  to  the  plaintiff  the  whole  of  the  medicine  beyond  the  one 
third  of  the  profits  which  remained  in  him  to  convey,  and  which  alone  the 
words  of  assignment  and  of  the  habendum  purported  to  convey  ;  and  there- 
fore the  cases  cited  did  not  apply.  Even  a  covenant  for  quiet  enjoyment,  he 
contended  would  not  go  the  length  of  the  plaintiff's  argument:  for  that  would 
only  defend  the  covenantee  against  entiies  or  assertions  of  title ;  and  the  im- 
plied covenants  arising  out  of  the  words  dedi  et  concetti  could  not  go  further : 
they  would  bind  the  party  as  to  what  he  had  to  grant,  but  would  not  bind  him 
against  future  wrongful  acts.  [Lord  EUrnborough*  C.  J.  wished  that  the 
cases  upon  the  extent  and  meaning  of  those  words  had  been  further  investiga- 
ted, for  the  purpose  of  seeing  whether  they  did  not  extend  to  protect  not  only 
the  present  title  but  the  future  enjoyment  of  the  grantee  from  the  wrongful 
acts  of  the  grantor(a).  Even  if  the  cases  go  that  length,  still  the  breach  must 
be  founded  upon  an  assertion  of  title ;  otherwise  the  party  trespassing  is  no 
more  than  a  mere  wrong-doer,  against  whom  the  other  hasliisoidinary  reme- 
dy. [Toddy  observed,  that  the  first  breach  charged  not  only  that  the  defend* 
ant  himself  prepared  and  sold  the  medicines,  but  engaged  with  others  in  doing 
so  for  his  own  profit ;  which  was  more  than  a  casual  wrongful  acL  The 
Court  said  they  were  aware  of  that;  and  the  same  was  alleged  in  other 
breaches.] 

Lord  Ellsnbobovoh,  C.  J.  The  same  sense  is  to  be  put  upon  the  words 
of  a  contract  in  an  instrument  under  seal,  as  would  be  put  upon  the  same  words 
in  any  instrument  not  under  seal ;  for  the  same  intention  must  be  collected 
from  the  same  words  of  a  contract  in  writing,  whether  with  or  without  a  seal. 
No*  here  the  proprietor  of  a  medicine  having  before  conveyed  ail  his  right 
and  interest,  in  the  making  and  vending  it,  to  another :  reserving  to  himself 
one-third  of  the  profits  for  the  lives  of  himself  and  his  wife,  and  the  survivor 
of  them ;  which  other  person  had  assigned  all  his  interest  in  it  to  the  plain- 
tiff; by  a  subsequent  deed  not  only  releases  his  interest  in  the  remaining  third 
part,  but  bargains,  sells  and  assigns  to  the  plaintiff  that  third  part,  "  and  all 
"  other  part  or  share,  or  proportions,  right,  title,  interest,  claim,  or  demand 
u  whatsoever  of  bim,  the  defendant,  to  the  said  medicine,  &c."  Then  having 
sold  and  assigned  the  medicine,  by  words  competent  to  convey  the  whole  pro- 
perty in  it,  as  he  had  done  by  this  deed,  when  he  is  afterwards  concerned  with 
others  in  making  and  vending,  on  his  own  account,  of  the  same  medicine,  is 
not  that  a  manifest  breach  of  his  covenant?  How  can  he  bo  said  to  have  con- 
veyed all  his  right,  title,  and  interest  in  the  .subject  matter,  if  he  retain  the 
making  and  vending  and  the  profits  arising  from  the  sale  of  any  part  of  it? 
It  is  in  manifest  contravention  of  this  contract  for  the  sale  of  the  whole.  I 
do  not  think,  therefore,  that  we  need  look  any  further  into  the  cases  which 
have  been  adverted  to.  In  most  of  them  I  presume  that  the.  covenants  would 
be  found  to  appl y  to  real  property,  and  to  turn  on  particular  words,  which  may 
not  so  aptly  apply  to  this  case :  but  here  it  is  sufficient  to  say,  that  the  defend- 
ant's making  and  selling  and  retaining  for  his  own  benefit  the  profits  of  that 
in  which  he  purported  to  convey  all  his  right,  title,  and  interest  to  the  plaintiff, 
is  against  the  true  meaning  and  effect  of  this  covenant.  When  I  first  looked 
at  the  case,  I  own  my  opinion  leaned  the  other  way ;  but  on  further  consid- 
eration I  think  the  plaintiff  is  entltied  to  judgment  on  the  ground  I  have 
stated. 

(a)  Vide  Co.  Lit.  184,  which  oolUots  many  of  too  aathoritias  oa  the  sabjeet 
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Gross,  J.  There  appears  in  the  deed  a  manifest  intention  of  the  one  party  to 
sell  the  whole  of  his  interest  in  the  making  and  vending  of  this  medicine,  and 
of  the  other  to  purchase  the  whole  interest  in  it.  When  therefore  the  defend* 
ant  bargains,  sells,  and  assigns  to  the  plaintiff  all  his  third  part,  and  all  other 
part,  &;.,  right,  title,  interest,  claim,  or  demand  whatsoever  in  the  past  or  fu- 
ture profits  of  the  medicine,  under  the  indenture  of  May*  1801,  Jcc.,  or  other- 
wise howsoever ;  what  else  could  he  have  meant  but  that  the  vendee  should 
have  the  sole  property  and  vending  of  the  medicine  ?  It  amounts  to  a  cove- 
nant that  the  whole  of  the  thing  bargained  and  sold  should  he  the  exclusive 
property  of  the  vendee :  the  breach  therefore  of  that  covenant  is  well  as- 
signed. 

Lb  Blanc,  J.  The  question  arises  upon  the  last  deed;  and  though 
there  had  been  no  other  deed  than  that,  I  should  have  thought  that  the  words 
of  it  which  have  been  referred  to  would  have  amounted  to  an  implied  cove- 
nant on  the  part  of  the  defendant1  to  convey  to  the  plaintiff  the  sole  vending  and 
profits  of  the  medicine  :  but  the  argument  is  very  strongly  fortified  by  the  ref- 
erence to  the  former  deeds,  in  the  first  of  which  the  defendant  had  used  the 
strongest  terms  of  conveyance  as  to  the  future  light  of  making  and  vending 
of  the  medicine.  The  last  deed  recites  the  two  former,  by  the  first  of  which 
it  appears  that  the  defendant  had  parted  with  all  bis  future  interest  and  prop- 
erty in  making  and  vending  the  medicine  to  one  Parkas*  who  thereby  cove- 
nanted to  pay  the  defendant  during  the  lives  of  him  aqd  his  wife, and  the  sur- 
vivor, one  third  of  the  profits :  and  by  the  second  deed  it  appears,  that  Parkas 
had  assigned  all  his  interest  and  property  in  the  medicine  under  the  first  deed 
to  the  plaintiff;  subject  to  the  yearly  payments  of  one  third  of  the  profits  to 
the  defendant  and  his  wife :  .and  then  the  third  deed  proceeds  further  to  recite 
11  that  the  plaintiff  had  agreed  with  the  defendant  for  the  absolute  purchase  of 
"  all  the  right,  share,  and  inUrest  oft  ths  defendant,"  not  only  in  the  one  third 
of  the  profits  reserved  to  him  by  the  first  deed,  but  "as  well  of,  in,  and  to  th& 
"  said  third  part,"  ore.  So  much  for  the  recital.  And  then  the  defendant 
proceeds  to  convey  to  the  plaintiff,  not  only  his  one  third  part,  but  u  all  other 
41  part,  fee.,  right,  title,  interest,  claim,  or  demand  whatsoever  lo  the  said  medi- 
"  cine,  dec."  And  that  brings  it  to  the  question,  whether,  when  it  appears, 
that  the  defendant  had  agreed  to  port  with  his  whole  interest  in  the  medi- 
cines, arid  he  does  convey  in  terms  large  enough  to  cover  his  whole  interest* 
the  law  will  not  imply  a  covenant  that  he  shall  not  himself  vend  that  for  his. 
own  profit  which  he  had  agreed  to  sell,  and  had  sold,  to  another  ?  And  it  ap* 
•pears  to  me,  that  the  breach  assigned  against  him  in  that  respect  is  not  like  a 
mere  tort  committed  by  a  stranger ;  bot  is  a  breach  of  that  right  which  he  - 
had  conveyed  to  another.  He  has  done  that  which  is  the  exercise  of  an  as- 
sumed right  over  a  subject  matter  which  he  had  before  covenanted  to  convey* 
and  had  conveyed,  to  the  plaintiff :  and  I  also  think  that  the  manner  in  which 
that  breach  is  assigned  is  not  merely  as  in  the  case  of  a  tort  by  a  stianger,  but 
as  of  a  right  conveyed  to  the  plaintiff  by  the  deed  of  the  defendant. 

Batlby,  J.  The  Court  do  not  say,  that  all  the  breaches  assigned  may  be 
sustained  ;  but  it  is  sufficient  to  entitle  the  plaintiff  to  judgment  if  any  one  of 
them  be  rightly  assigned ;  and  I  agree  with  the  Court,  that  on  the  second 
breach  the  plaintiff  is  entitled  to  judgment.  A  covenant  is  nothing  more 
than  an  agreement,  in  construing  which  we  have  only  lo  look  to  the  fair  mean- 
ing of  the  parties  to  it :  and  if  the  agreement  were  in  substance  an/1  effect 
that  the  defendant  would  sell  and  assign  to  the  plaintiff  the  sole  right  of 
making  and  vending  the  medicine  for  his  profit,  and  that  the  defendant  would 
not  interfere  with  him  in  making  aiid  vending  it ;  that  raises  an  implied  cove- 
nant on  the  part  of  the  defendant  tnat  he  would  not  make  and  vend  it ;  and 
if  he  do  afterwards  make  and  vend  it,  it  is  a  breach  of  that  implied  covenant. 
Now  here,  by  the  deed  rtJuly,  1806,  the  defendant  recites  that  the  plaintiff* 
had  agreed  with  him  for  the  absolute  purchase  of  all  his  right,  share,  and  in- 
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ttrpst,  as  well  in  the  said  medicine,  as  in  the  said  third  part  of  the  profits  which 
had  been  before  reserved  to  him  ;  and  then  he  proceeds  to  sell  and  assign  to 
the  plaintiff  all  that  third  part,  and  all  otiper  right,  title,  and  interest,  in  the 
medicine  ;  and  using  other  general  words  which  would  he  sufficient  to  convey 
the  other  two  thirds,  if  the  first  set  of  words  were  not  sufficient.  But  it  does 
not  even  rest  there ;  for  there  follows  a  covenant  by  the  defendant,  that  it 
should  be  lawful  for  the  plaintiff  at  all  times  thereafter  to  prepare  and  sell 
said  medicines  in  the  name  of  the  defendant,  and  to  recei?e  the  profits  there- 
of for  the  plaintiff's  sole  use ;  and  another  covenant  for  further  assurance,, 
that  the  defendant  would  upon  request  do  and  execute  all  such  further  acts 
and  deeds  as  should  be  advised  for  the  more  perfect  and  absolute  assigning 
and  assuring  to  the  plaintiff  the  Maid  medicine  and  copyright,  and  all  the 
profits  arising  from  tne  sale  thereof.  It  appears,  therefore,  by  the  language 
of  the  third  deed  alone,  that  the  defendant  contracted  with  the  plaintiff  that 
he  should  have  the  sole  exercise  of  ihe  right  of  making  and  selling  these 
medicines  for  his  own  benefit :  and  then  the, question  is  whether  the  conduct 
of  the  defendant  in  interfering  with  that  right  which  he  had  before  conveyed 
to  the  plaintiff  be  not  a  breach  of  his  covenant.  As  in  Pomfret  v.  Ricroft,  1 
Sauod.  325,  Twyiden,  J.  (who  differed  from  the  rest  of  the  Court  upon  the 
case  in  judgment)  agreed  that  the  grant  of  a  water-course  implies  a  covenant 
by  the  grantor  not  to  disturb  by  any  act  of  his  own  the  grantee  in  the  enjoyment, 
of  it ;  and  therefore,  that  a  subsequent  act  of  disturbance  .by  the  grantor  in 
stopping  the  water-course  would  give  the  grantee  an  action  of  covenant  against 
him.  And  if  one  make  a  lease  of  a  bouse  and  estovers,  and  afterwares  cut 
down  all  the  wood  out  of  which  the  estovers  were  to  be.  taken,  the  lessee 
shall  have  his  remedy  by  action  of  covenant  against  him  ;  it  being  a  misfea- 
ance  in  him  to  annul  or  avoid  his  own  grant.  So  in  Russel  v.  Gnheell,  Crc% 
Eltz.  657,  it  was  agreed  that  if  one  make  a  lease  of  lands,  reserving  a  right 
of  way,  or  common,  or  other  profit  a  prender ;  if  the  leasee  disturb  him  in  the 
enjoyment  of  the  way,  &c.,  covenant  will  lie  for  such  disturbance.  To  apply 
the  same  principle  to  the  present  case:  the  defendant  assigns  by  deed  all  his 
right,  title,  and  interest  in  the  making  and  vending  of  a  certain  medicine  to 
the  plaintiff;  and  afterwards  he  disturbs  him  in  the  enjoyment  of  it  by  mak- 
ing and  selling  it  on  his  own  account:  that  therefore  is  in  breach  of  his  cove* 
nant. 

Lord  Ellenbohough,  C.  *J.  afterwards  observed,  that  np  argument  could 
be  drawn  from  the  opinion  delivered  by  the  Court  ti  authorize  the  extension 
of  the  doctrine  to  the  wrongful  act  of  a  stranger:  but  they  considered  the 
breach  committed  by  the  defendant  as  the  retention  and  exercise  of  a  right  by 
him,  the  original  proprietor,  over  the  medicine  which  he  had  conveyed  to  the 
plaintiff. 

Judgment  for  the  Plaintiff 
on  the  second  breach. 
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Love  v.  Pares. 

18  East,  80.    Nov.  20,  1810. 

A  covenant  in  an  indenture  of  leaae  for  21  year*  from  Michaelmas  that  the  tenant  should 
not.  daring  the  term,  cot  down  any  of  the  coppice  of  leu  than  10  yemre  growth,  or  at 
any  onaeaaonnble  time  of  the  year;  but  at  the  end  of  the  term  the  landlord  afreet  to  pay 
to  Untenant  the  value  of  all  tuck  growth  of  coppice  ae  thouli  be  them  standing  and 
growing;  waabeld,  according  to  its  grammatical  construction  (uncontrolled  by  any  oth- 
er part  of  the  inetroment  shewing  a  different  intent)  to  bind  the  landlord,  to  whom  the 
words  of  the  covenant  were  to  be  attributed,  to  pay  the  tenant  for  the  value  of  all  the 
coppice  of  tens  than  10  yeare  growth  left  standing  on  the  demised  pretnbee  at  the  end  of 
the  term;  though  no  special  consideration  appeared  on  the  face  of  the  deed  for  the  land- 
lord's agreeing  lo  make  a  compensation  to  the  tenant  for  the  value  of  such  part  of  the 
coppice  which  the  tenant  was  not  entitled  to  cot  One  Judge,  who  diseented,  thought 
that  the  words  '*  tuch  growth"  referred  to  a  growth  of  10  years,  though  inaccurately  ex- 
pressed; founded  on  a  airong  presumption  of  the  meaning  of  the  parties  aa  gathered  from 
the  restriction  on  the  tenant  not  to  out  coppice  of  lesa  than  ten  years  growth,  and  to  the 
period  of  the  year  when  the  tenancy  would  end ;  which  was  before  the  cutting  season, 
but  after  a  portion  of  the  coppice  would  be  of  10  years  growth. 

THE  plaintiff  declared  against  the  defendant  in  covenant  upon  an  inden- 
ture of  lease,  dated  the  30th,  of  May,  1786,  and  made  between  O.  Bowleg 
and  /.  Luck ;  whereby  Bowles,  for  the  considerations  therein  mentioned,  de- 
mised to  Luck  certain  lands ;  habendum  to  Luck,  his  executors,  administra- 
tors, and  assigns,  for  21  years  from  Michaelmas  tben  next,  at  a  certain  rent , 
by  which  indenture  it  was  covenanted,  that  Luck,  his  executors,  &c.  should 
not,  at  any  time  during  the  term,  cut  down  any  of  the  said  coppice  or  under- 
wood, which,  at  the  time  of  making  the  said  indenture,  were,  or  during  the 
term  should  be,  standing  or  growing  upon  the  demised  premises  of  less  than 
ten  yuan  growth,  or  at  any  unreasonable  time  in  the  yean,  or  in  any  unhos- 
bandlike  manner.  But  at  the  expiration  of  the  term,  nowles,  his  heirs,  Ace. 
agreed  to  pay  Luck,  his  executors,  fee.  the  value  of  all  such  growth  of  cop- 
pice and  underwood  as  should  be  then  standing  and  growing :  the  same  to 
be  valued  within  two  months  of  the  expiration  of  the  term  by  two  appraisers, 
one  to  be  chosen  by  each  party.  The  declaration  then  stated,  that  Luck  en- 
tered on  the  premises,  and  died  possessed  on  the  13th  of  January,  1792,  hav- 
ing made  J.  Garner  his  executor,  who  entered  and  was  possessed  for  the  res- 
idue of  the  term  :  and  that  while  Garner  was  so  possessed,  viz.  on  the  27th 
of  November,  1793,  a  writ  of  fieri  facias  issued  out  of  B.  R.  to  the  sheriff  of 
Kent  to  levy  a  debt  of  20002.  and  costs  recovered  against  Garner  a&  such  ex- 
ecutor by  T.  Hilder,  by  virtue  of  which  the  said  indenture  of  lease  was  duly 
taken  in  execution  and  sold  to  the  plaintiff  for  3202. ;  and  by  an  indorsement 
duly  made  thereon,  atttested,  &c.  and  sealed  with  the  seal  of  office  of  the 
said  sheriff,  was  by  him  duly  bargained,  sold,  and  assigned  to  the  plaintiff  in 
conbideration  of  320/.  paid  by  him  :  by  virtue  of  which  assignment  the  plain- 
tiff entered  and  was  possessed  for  the  residue  of  the  term :  and  that  while  he 
was  so  possessed  the  reversion  of  the  premises  expectant  on  the  determination 
of  the  said  term  legally  came  to  and  vested  by  assignment  in  the  defendant 
And  then  it  proceeded  to  allege  that,  at  the  expiration  of  the  term  on  the  29th 
of  September,  1807,  the  plaintiff  delivered  up  possession  of  the  premises  to 
the  defendant,  at  which  time  there  were  standing  and  growing  thereon  100 
acres  of  coppice  and  underwood  of  the  value  of  5002.,  and  which  had  been 
standing  and  growing  thereon  for  less  than  10  years  and  more  than  two 
months  next  before  the  expiration  of  the  said  term,  and  which  were  at  such 
expiration  of  the  said  term  left  by  the  plaintiff  standing  and  growing  upon 
the  demised  premises.  And  then  it  arerred,  that  the  plaintiff  within  two 
months  of  the  expiration  of  the  term  requested  the  defendant  to  choose  an 
appraiser  to  value  the  coppice  and  underwood  on.  his  part,  tec.  but  the  defend- 
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ant  refused,  bat.  and  discharged  the  plaintiff  from  choosing  one  on  his  pah, 
and  bad  not  at  any  time  paid  or  tendered  to  the  plaintiff  the  value  of  the  said 
coppice  and  underwood :  contrary  to  the  said  indenture,  &c.  to  the  plaintiff's 
damage  of  500/.  The  defendant,  after  craving  oyer  of  the  indenture,  which 
was  set  oat  sit  large,  bat  which  did  not  appear  to  aid  the  construction  of  the 
covenant  in  question,  demurred  generally. 

Tindal,  in  support  of  the  demurrer,  contended  that  under  the  covenant  stat- 
ed, the  landlord  was  only  bound  to  pay  the  tenant  the  value  of  the  coppice 
and  underwood  left  standing  on  the  premises  at  the  end  of  the  term,  which 
was  of  the  growth  of  10  years  and  upwards.  The  tenant  had  no  right  to 
cut  any  of  less  growth ;  and  it  may  be  questioned  whether  the  property  in 
such  as  was  of  less  than  10  years  growth  passed  to  him  at  all ;  but  at  any 
rate,  the  sense  of  the  thing  speaks  the  true  intention  of  the  parties,  that  the 
landlord  only  agreed  to  make  the  tenant  a  compensation  for  that  which  he 
might  have  cut,  but  thought  proper  to  leave  for  the  benefit  of  the  estate.  It 
would  be  absurd  for  the  landlord  to  agree  to  pay  for  that  which  the  tenant 
had  no  right  to  take  away :  there  would  be  no  consideration  for  such  an 
agreement.  Such  would  have  been  the  situation  of  the  parties  if  this  cove- 
nant had  not  been  made ;  for  the  custom  of  the  country  regulates  the  cutting 
of  coppice  at  certain  periods  of  growth  ;  and  this  will  guide  the  Court  in  the 
construction  of  the  covenant  according  to  the  intent  of  the  parties.  The  par* 
ties  most  have  contemplated  that  the  tenant  would  have  to  cut  two  growths 
of  10  years  each  within  the  21  years  for  which  the  terra  was  granted ;  and 
as  the  season  for  cutting  is  after  Michaelmas,  when  the  term  would  expire  in 
the  21st  year,  it  was  to  be  expected  that  the  tenant  would  take  the  advantage 
of  the  last  year's  growth  to  increase  the  value  of  the  coppice  which  he  was 
entitled  to  cut  at  the  end  of  the  20th  year,  or  to  take  the  benefit  of  a  rising 
market,  and  also  to  observe  his  own  covenant  not  to  cut  at  an  unseasonable 
time :  and  these  considerations  fairly  account  for  the  undertaking  of  the  land- 
lord to  pay  the  value  of  any  coppice  that  might  be  left  standing  on  the  prem- 
ises of  more  than  10  years  growth  ;  but  it  is  impossible  to  account  reasonably 
for  his  agreeing  to  pay  for  that  which  was  of  less- growth,  which  the  tenant 
had  no  right  to  cut.  The  meaning  of  the  word  svch  .(such  growth)  must  be 
collected  from  the  sense  of  the  whole  covenant  taken  together :  the  mere 
words  are  not  very  intelligible ;  "  such  growth  of  coppice  as  should  be  then 
growing"  is  a  very  imperfect  and  incorrect  mode  of  expression,  unless  con- 
strued by  reference  to  the  preceding  part  of  the  covenant  to  mean  such  cop* 
pice  of  10  years'  growth"  as  should   be  then  growing. 

Gurney,  contra,  relied  upon  the  words  of  the  covenant  according  to  their 
plain  grammatical  construction.  The  landlord  agrees  in  express  terms  "  at  the 
"  expiration  of  the  term  to  pay  to  his  tenant  the  value  of  all  such  growth  of 
"coppice  as  should  be  then  standing  and  growing :"  the  only  growth  mention- 
ed before  is  u  of  less  than  10  years  growth  ;"  it  must  therefore  mean  that  he 
was  to  pay  for  all  the  coppice  of  less  than  10  years'  growth  left  standing  at  the 
end  of  the  term,  and  cannot  by  any  rule  of  construction  signify  a  growth  of 
more  than  10  years.  However  reasonable,  therefore,  the  case  supposed  by  the 
defendant's  counsel  may  be,  as  a  ground,  for  construing  the  agreement  as  he 
does,  the  answer  is,  that  no  such  case  is  expressed,  or  can  be  implied  from  the 
words  of  the  covenant.  And  on  the  other  hand,  it  may  as  well  be  supposed 
that  as  the  landlord  would  have  ap  interest  in  encouraging  the  tenant  to  nurse 
and  take  care  of  the  coppice,  so  that  it  might  be  in  the  best  state  of  growth 
when  he  resumed  the  estate,  that  would  be  a  reasonable  consideration  to  en- 
gage him  to  pay  the  tenant  for  it  in  proportion.  He  also  observed,  that  the 
plaintiff  was  put  under  a  disadvantage  by  the  defendant  having  demurred  in- 
stead of  pleading  issuably  and  going  to  trial ;  for  then  it  would  have  appeared 
that  the  plaintiff  had  paid  the  preceding  tenant  for  every  thing  that  was  left  in 
the  ground  by  him  according  to  custom ;  and  therefore  the  tenant  was  now  en- 
titled to  stand  on  the  strict  words  of  the  covenant. 
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Tindal  replied,  that  if  there  were  any  custom  which  could  affect  the  eon* 
atruction  of'  the  covenant,  the  plaintiff  might  have  set  it  out,  and  the  demurrer 
would  have  admitted  it. 

.  Lord  Ellenborough,  C.  J.  This  case  turns  upon  the  mere  grammatical 
construction  of  the  words  of  the  covenant;  for  no  argument  can  be  derived 
from  the  body  of  the  lease  to  assist  materially  in  giving  them  any  other  sense : 
and  if  the  grammatical  construction  be  reasonably  clear,  I  must  put  that  con* 
atruction  upon  them,  though  I  cannot  readily  conceive  why  the  landlord  should 
agree  to  compensate  the  tenant  for  that  which  he  would  have  been  entitled  to 
without  making  any  compensation.  I  am  led  to  believe  that  there  may  hare 
been  some  ulterior  consideration  not  expressed  in  the  lease  for  this  engage- 
ment by  the  landlord  ;  but  I  cannot  look  to  that,  but  only,  as  my  predecessor 
said  upon  another  occasion,  to  the  four  c6rners  of  the  instrument,  in  order  to 
discover  the  intention  of  the  parties.  The  words  of  the  covenant  are — that 
the  tenant  shall  not,  at  any  time  during  the  term,  cut  down  any  of  the  coppice 
growing  upon  the  premises  of  less  than  10  years9  growth,  or  at  any  unseason- 
able time  of  the  year,  or  in  an  unhusbandlike  manner;  but  at  the  expiration 
of  the  term  the  landlord  agrees  to  pay  the  tenant  the  value  of  all  such  growth 
of  coppice  as  should  be  then  standing  and  growing.  Now,  the  only  growth 
before  mentioned  is  a  growth  of  less  than  10  years,  and  there  is  nothing  else 
to  which  the  word  such  can  refer.  Then,  if  the  words  of  the  covenant  be 
plain,  they  must  have  their  effect.  If  the  landlord  have  been  led  by  mistake 
into  this  covenant,  he  must  apply  to  a  court  of  equity  for  relief;  but  I  have 
no  other  guide  in  this  case  to  come  at  the  meaning  of  the  parties  than  the 
grammatical  construction  of  the  words  ;  and  by  that,  the  words  "  svch  growth" 
must  be  referred  to  the  growth  of  of  lest  than  i0  years,  the  only  growth  before 
apoken  of.  I  do  not  know  that  this  interpretation  will  be  accorded  to  by  all 
my  Brothers. 

Grose,  J.  I  agree  that  the  plain  construction  of  the  words  is  that  which 
has  been  put  upon  them  by  my  Lord.  The  landlord  agrees  to  pay  the  value 
for  such  growth  of  coppice  as  should  be  standing  at  the  end  of  the  term  de- 
mised: What  growth  is  that?  The  only  growth  before  mentioned  is  one  of 
less  than  ten  years  ;  it  must  therefore  refer  to  that. 

Lb  Blanc,  J.  I  have  the  misfortune  to  differ  from  my  Lord  and  my  Broth- 
ers in  the  meaning  of  this  covenant ;  but  it  strikes  me  at  present  not  to  admit 
of  so  much  doubt  as  to  call  in  aid  the  principle  of  construing  the  words  most 
strongly  against  the  covenantor.  This  was  a  Mkhaelmas  holding,  and  the 
tenant  would  accordingly  leave  the  estate  at  Michaelmas  ;  and  I  take  it,  that, 
according  to  the  usual  course  of  coppice  land,  there  would,  at  every  Michael" 
mas,  be  some  portion  of  the  coppice  standing  which  would  be  of  10  years* 
growth  according  to  the  customary  mode  of  computation  in  such  cases ;  but 
the  proper  time  for  cutting  which  would  not  arrive  till  after  the  lease  was  ex- 
pired. To  this  state  of  things  I  think  the  covenant  was  meant  to  apply  :  the 
tenant  was  restrained  from  cutting  coppice  of  less  than  10  years'  growth,  or 
at  any  unseasonable  time  of  the  year  ;  but  at  the  expiration  of  the  term  the 
landlord  agreed  to  pay  the  tenant  the  value  of  all  such  growth  of  coppice  as 
should  be  then  standing ;  meaning  by  such  growth,  as  I  understand  the  cove- 
nant, coppice  of  10  years'  growth,  which  tbe  tenant  was  entitled  to  take  at  the 
seasonable  time  of  the  year  during  the  term.  If  the  meaning  of  the  parties 
had  been  that  the  tenant  might  cut  all  of  10  years'  growth,  and  that  the  land- 
lord should  pay  for  all  of  less  than  10  years' growth  standing  at  the  expiration 
of  the  term,  I  think  the  covenant  would  have  been  differently  worded,  and  that 
it  would  have  stipulated  that  the  landlord  should  pay  for  all  the  coppice  that 
was  left  standing,  omitting  the  words  "  such  growth  of :"  they  would  have 
used  fuller  and  plainer  words  than  they  have  done  to  express  that  intention. 
I  am  probably  wrong  in  putting  this  construction  upon  the  covenant,  as  my 
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Laid  And  my  Bribers  think  differently  ?  bat  alter  readings  it  again  and  again; 
this  is  the  conclusion  which  I  have  come  to. 

BirLBv,  »J.  It  is  possible  that  any  construction  which  the  Court  *  may 
adapt  may  be  contrary  to  the  real  meaning  of  these  parties;  but  when  par* 
ties  nuke  use  of  sorb  uncertain  terms  as  these  in  their  contracts,  the  safest  way  is 
tego  by  the  grammatical  construction  ;  and  if  the  sense  of  the  words  be  in  equi- 
libria the  rule  of  law  will  apply,  verba  chartarum  fortius  accipiuntur  contra 
proferentem,  (a)  But  I  think  that  the  sense  of  the  words  grammatically 
coosidejed  are  against  the  landlord.  The  word  as,  which  seen rs  afterwards 
in  the  same  sentence,  would  come  in  ungrammatically  without  the  previous 
word  suck  ;  and  "  such  growth1'  must  refer  to  the  only  growth  before*  spoken 
of,  that  is,  a  growth  of  less  than  10  years*  Then  not  only  the  grammatical 
construction  of  the  words  is  with  the  tenant,  but  that  construction  also  alls  in 
with  the  rule  of  law,  that  the  words  are  to  be  taken  most  strongly  against  the 
party  binding  himself. 

Judgment  for  the  .plaintiff 


Wigg  and  Another,   Executors  of  Collier,  v.   Shuttle- 
worth. 

IS  East,  8? »    Nov.  20,1810. 

The  defendant  having  covenanted  in  an  indenture  to  pay  the  plaintiff  800Z.  at  the  and  of  a 
twelvemonth,  and  in  the  mean  lime,  nod  until  payment  i hereof,  to  pay  interest  for  \l  at  5 
per  cent.;  it  fa  no  aniwer  to  an  anion  of  debt  for  the  800/.  and  interest  accrued  thereon, 
to  plead  that  by  the  tame  indenture  it  Wat  amongst  other  thinge  covenanted,  that  the  d*» 
fondant  should  pay  the  property  tax,  payable  for  and  in  renpect  of  Ik*  tojid  300J  :  lor  the 
plea  dfrce  not  anew  that  the  covenant  for  ibe  pa> men*  «»f  the  properly  tax  attached  on  lb* 
Merest  payable  for  the  800/.  principal;  and  the  covenants  ea  there  exhibited  appear  to  be 
independent;  and  therefore,  though  the  hitter  should  be  void  by  the  property  tax  act  46 
Geo.  8.  C  65,  a.  115.  avoiding  all  contracts,  covenants,  &c  for  the  payment  of  any  intertit, 
ftc  in  fall,  wit  hoot  allowing  the  deduction  of  the  tax  as  directed  by  the  act;  vet  that, 
weald  not  avoid 'the  other  independent  covenant  in  the  deed  for  the  payment  of  the  800/. 


THE  plaintiffs  declared  in  debt  for  325/.  10*.  upon  an  indenture  made  the 
20th  of  August,  1808,  between  Collier  (the  testator,)  and  the  defendant,  where- 
by Collier  sold  and  assigned  to  the  defendant,  retthta  tenement*  demised  bjr 
indenture  of  lease  for  the  residue  of  a  term  of  40  ydar*  then 'unexpired,  to* 
gather  with  h  policy  of  insurance  from  6re ;  and  set  oot  a  covenant  by  the  de- 
fendant that  he  would  pay  to*  Colliet  3001.  on  the  20th  of  August,  1809,  and 
in  the  mean  time  and  ttnlii  payment  thereof,  would  pay  interest,  at  6  per 
cent,  half  yearly :  and  then  assigned  a  preach  in  non-payment  of  the  300/. 
after  it  became  due,  and  of  251.  10s.  for  interest  accrued  thereon. 

Plea — that  in  and  by  the  said  indenture  it  was,  amongst  other  things,  core* 
named  and  agreed  between  the  defendant  and  Collier,  that  the  defendant 
should  pay  and  discharge  the  property  tax  which  should  become  due  and  pay- 
able for  and  in  respect  of  the  said  300/.,  contrary  to  the  form  of  the  statute; 
by  means  whereof  and  by  force  of  the  statute,  the  sajd  indenture  is  wholly 
void  in  law.     Tn  this  there  was  a  general  demurrer;  in  support  of  wbicb, 

Bevan  relied  on.  the  property  tax  act  46  Geo.  3.  c.  6$.  a.  115.  by  which  "  all 
contract*,. covenants*  and  agreements  made  or  to  be  made  for  payment  of  any 
interest,  rent,  or  other  annual  payment  aforesaid,  in  full,  without  allowing  such 
deduction  as  aforesaid  (i.  e.  on  account  of  the  property  tax)  shall  be  utterly 
*rid"  And  be  endeavoured  to  distinguish  this  case  from  Gaskell  v..  King, 
11  East,  165,  where  a  distinct  and  independent. covenant  in  a   lease,  whereby 

(a)  Vide  Co,  Lit  26.  , 

Vol  VII.  .-:•..     8  > 
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the  tenant  bound  himself  to  pay  the  property  tax  and  all  ether  taxet  imposed 
on  the  premises,  or  on  the  landlord  in  respect  thereof,  though  illegal  and  void 
in  itself,  did  not  avoid  a  separate  covenant  for  .payment  of  rent  clear  of  all 
parliamentary  taxet;  the  latter  general  words  being  understood  of  such  taxes 
only  as  the  tenant  might  lawfully  engage  to  pay.  Those  upon  the  face  of 
them  were  separate  and  independent  covenants ;  but  here  the  covenant  by  the 
defendant  to1  discharge  the  property  tax  for  and  in  respect  of  the  toid  300/.  is 
necessarily  part  of  the  same  covenant  to  pay  the  principal  and  interest,  and 
varies  the  amount  of  the  sum  to  be  paid  to  the  covenantee  in  the  first  instance ; 
making  the  contract  usurious. 

Reader,  contra,  relied  on  the  case  cited,  as  in  point  with  the  plaintiffs ;  and 
observed,  that  the  covenants  as  here  pleaded  were  even  more  clearly  distinct 
and  independent  than  they  appeared  to  be  in  that  case ;  for  there  immediately 
after  the  defendant's  covenant  to  pay  to  the  plaintiff 'the  rent,  there  followed, 
"  and  also  shall  well  and  truly  pay  the  land  tax,  property  tax,  &c.  imposed  on 
the  said  premises,'1  &c. :  whereas  here  it  is  only  pleaded,  that  by  the  said  in- 
denture it  was,  amongst  other  things,  covenanted,  &c. ;  which  seems  to  point 
to  a  distinct  covenant. 

Lord  Ellenbohouoh,  C.  J.  , .We  mast  not  go  upon  intendments  to  support 
the  plea,  for  the  purpose  of  cutting  down  the  plaintiff's  cause  of  action  stated 
in  the  declaration ;  and  the  plea  does  not  even  shew  how  the  covenant  for  the 
payment  by  the  defendant  of  the  plaintiff's  property  tax  can  attach  upon  the 
principal  sum  of  300/.  to  which  it  is  thete  applied.  But  at  any  rate,  in  order 
to  give  effect  to  the  objection  upon  the  statute,  the  covenant  stated  in  the  plea 
should  have  appeared  distinctly  to  be  so  interwoven  wjth  the  covenant  for  the 
payment  of  the  interest  on  the  3002.  as  necessarily  to  form  }part  of  the  sane 
covenant ;  but  as  they  are  exhibited  to  us,  we  cannot  so  conned  them  ;  and  ap- 
pearing to  be  independent  covenants,  the  case  then  falls  within  the  former  de- 
cision in  GaikeU  v.  King{\). 
.    Per  Curiam.  Judgment  for  the  Plaintiffs. 


Rouveroy  t.  Alefson. 

IS  East,  90.    Nov.  20»  1810. 

Where  ths  pUhrthT,  after  errestiog  an*  bold'uty  the  defendant  to  special  bail  for  60/.,  took  20/. 

.  oat  of  Coo  it  which  the  defendant  had  paid  in,  and  stayed  further  proceedings:  held  that 
that  did  not  warrant  an  application  for  costs  on  the  part  of  the  defendant  by  tbestat.  48  O. 
S.  c  46\  a.  8  acainat  frivolous  and  vernations  arrests  which  anihoris*e  costs  te  be  awarded 
to  a  defendant  if  the  plaintiff  do  sot  recover  the  aero  for  which  lie  held  the  defendant  to 
hall,  and  bad  no  reasonable  or  probable  eouee  for  holding  bin  to  bail  to  that  amoant 

LITTLEDALE  moved  upon  the  stat.  43  Geo.  3.  c.  46.  s.  3.  for  a  rule 
on  the  plaintiff  to  shew  cause  why  the  defendant  should  not  have  his  coats 
taxed ;  on  the  ground  that  the  defendant  had  been  arrested  and  holden  to 
bail  for  50/. ;  and  having  paid  20/.  into  court,  the  plaintiff,  after  giving  no* 
ticeof  trial,  took  the  money  out  of  court,  and  stayed  further  proceedings. 
Me  referred  to  Laidlaw  v.  Cockburn.  2  New  Rep.  76,  where  the  court  of  C. 
P.  had  granted  such  a  rule,  though  the  defendant*  had  been  holden  to  bail 
only  for  20/.,  and  had  paid  as  much  as  15/.  15s.  6d.  into  court :  but  he  ad* 
mined  that  this  court  had  refused  the  like  application  in  two  cases,  one  of 
Clarke  v.  Fisher,  T.  44  Geo.  3.,  (6)  and  the  other  of  Linthwait  v.  Beltings, 
T.  46  Geo.  3,  2  Smith,  667. 

The  Court  {Ld.  EUenborough,  C.  J.  befog  absent)  adverted  to  the  cases  cit- 
ed in  this  court  where  the  act  had  been  held  only  to  relate  to  cases  where 
he  plaintiff  did  not  recover  (meaning  by  the  verdict  of  the  jury)  the  amount 

(1)  Vide  Bbtee  v.  3yng*t  15  Bast  440. 

(#)  Hullock  on  CotU  (84  edit)  !**..  and  1  Smith's  Rep,  4SS. 
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of  the  sum  for  which  he  had  arrested  and  holder!  the  defendant  to  special  bail 
without  reasonable  or  probable  cause :  but  they  finally  asked  whether  lif  *&- 
dale  could  shew  any  vexation  in  the  conduct  of  the  plaintiff  in  this  respect; 
and  be  admitting  that  he  was  not  prepared  to  do  so;  they  refused  the  rule* 
Commode  v.  Gregory,  10  East,  025. 


The  King  i.  Pixley, 

18  East.  91.   Nov.  *1, 1810. 

The  etatote  84  Geo.  8.  e.  SS.  a.  18.  giving  ■  seminary  conviction  against  any  matter  of  a  Tea* 
aet,  who,  bavtag  received  the  certificate  of  ita  registry,  shall  wilfally  detain  and  rafuse  to 
Miter  up  the  game  to  the  proper  qffieen  empowered  to  make  registry,  &  a  on  I  he  reqai- 
aitioo  of  the  owner  or  major  part  of  the  owners,  will  not  authorize  a  conviction  of  a  master 
who  did  not  comply  with  the  requisition  of  the  owner ,  (thuogh  the  sole  owner,)  to  deliver 
up  inch  certificate  to  him,  though  eipreesed  to  ho  for  the  purpose  of  his  providing  the  nee* 
aaaary  indorsement  to  be  made  on  it  at  the  aaatoro-hooae  upon  the  transfer  of  the  ship  to  him. 

THIS  was  a  conviction  by  a  magistrate,  founded  upon  the  ship  registry  act 
of  the  34  Geo.  3.  c.  68.  s.  18. ;  which  stated  in  substance,  that  on  the  14*h  of 
June,  SO  Geo.  3.  at  the  Thames  police  office,  &c.  in  Middlesex)  J.  Graham  of 
Lmdon,  merchant,, sole  owner  of  the  ship  Hector,  came,  before  W.  PL  Esq* 
one  of  the  Justices,  &c.  and  gave  information  upon  oath,  &c.  that  Wm.  Pta> 
ley,  mariner,  being  the  master  of  the  ship  Hector,  then  lying  in  the  Wat  In* 
aHa  dock  bason,  in  the  hamlet  of  Poplar  and  Blabkwatt,  in  Middlesex,  and  hav- 
ing received  the  certificate  of  the  registry  thereof,  did  on  the  14th  of  June  in 
die  year  aforesaid,  unlawfully  and  wilfully  detain,  and  unlawfully  refuse  to  de- 
liver up  the  same  to  the  proper  officer  empowered  to  make  registry  and  grant  cer- 
tificate thereof;  on  the  said  /.  Graham,  being  the  sole  owner  of  the  said  ship, 
requiring  the  defendant  to  deliver  up  the  certificate  of  registry  of  the  said  ship  ; 
against  toe  form  of  the  statute,  &c. ;  and- whereby  the  defendant  forfeited  for 
his  said  offence  1002.    That  the  defendant  appeared,  and  pleaded  v  not  guilty. 
That  in  support  of  the  charge  J.  Graham  produced  and  proved  a  bill  of  sale 
of  the  ship  made  on  the  6th  of  Jan.  1810,  whereby  JR.  Henry  and  others,  the 
then  owners,  sold  and  assigned  to  Graham  the  said  ship,  then  being  at  sea  on 
a  voyage  from  Jamaica  to  London, -in  which  bill  of  sale  the  certificate  of  the 
registry  of  the  ship  was  duly  recited.    That  J.  G.  a  witness  deposed,  that  on 
the  said  14th  of  June,  between  9  and  10  o'clock  in  the  forenoon,  he  delivered 
a  letter  to  the  defendant  on  board  the  Hector  at  Bfackwall,  just  before  she  en- 
tered the  West  India  dock,  from  the  sa,id  J.  Graham.    That  the  witness  then 
tendered  the  original  bill  of  sale  to  the  defendant,  but  that  be  would  not  look 
at  tL     That  the  witness  then  gave  the  defendant  a  copy  of  the  said  bill  of  sale. 
That  the  .said  letter  was  open, .  and  directed  the  defendant  to  deliver  up  the 
certificate  of  registry  of  the  said  ship  to  the  witness,  who  was  to  give  him  a 
receipt  for  it.    That  the  letter  expressed  that  the  certificate  was  required  in 
order  to  make  an  indorsement  thereon,  and  that  the  witness  then  also  verbally 
required  the  defendant  to  deliver  the  said  certificate,  in  order  that  an  indorse- 
ment might  be  made  thereon  at  the  custom-house*  and  informed  the  defendant 
that  the  said  J.  Graham  had  purchased  the  ship.    That  the  defendant  an- 
swered, that  the  ship  was  entered  at  the  custom-house,  and  that  Mr.  Henry 
(one  of  the  former  owners)  had  got  the  certificate.     That  the  defendant  called 
one  J.  E.  as  a  witness  in  his  defence,  who  deposed  that  he,  J.  &,  was  au- 
thorized on  the  evening  of  the  12th  of  June  in  the  same  year,  to  receive  .the 
certificate  of  registry  of  the  ship  Hector  by  Mr.  Henry,  and  went  on  the  same 
evening  to  Gratesend.    That  on  the  next  morning  he  saw  the  defendant  and 
obtained  from  him  the  certificate,  and  brought  the  defendant  with  him  to  town, 
and  reported  the  ship  that  day ;  after  which  the  defendant  delivered  the  cer- 
tificate) to  him,  /.  £.,  and  he  returned  to  the  counting-house  and  delivered  it 
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to  Mr,  Henry.  That  when  /.  E.  demanded  the  register  of*  the  ship,  he  did 
not  in  a.iy  manner  signify  to  ihe  defendant  that  dispatch  Was  necessary,  as  a 
negotiation  was  going  on  :  that  he  told  the  defendant-  toothing  relative  to  the 
transfer  of  the  ship  :  that  he  did  not  believe  that  the  defendant  gave  him  the 
register  knowing  that  any  other  person  had  a  rfoht  to  the  vessel,  bar  that  he 
had  any  means  of  knowing  it :  but  the  witness  J.  E.  would  not  sign  his  said 
examination.  Thereupon  it  appeared  to  the  convictiog  magistrate,  that  the 
said  certificate  of  registry  was  not  lost-  or  m\sUidH  tot?  was  wilfully  detained  Ay 
the  defendant :  and  h^  convicted  the  defendant  of  the  otfence  charged  against 
him,  according  to  the  form  of  the  statute  ;  and  adjudged  him  to  forfeit  100/. 
to  be  applied  as  the  law  directs.  ,  *      •    .  <     . 

Several  objections  were  taken  to  this  conviction ;  1st,  That  .the  jbill  of.  sale 
mentioned  in  the  conviction  did  not  convey  any  interest  in  the  ship  te  J.  Gra- 
ham ttye  supposed  owner,  inasmuch  as  it  does  not  appear  that  any  dopy  of  the 
bill  of  aaie  was  delivered,  or  etitry  thereof  indorsed  on  the  affidavit  pursuant 
tothestai.  34.G40,  3  £,  63.  s.  16*  2d,  That  it  is  not  charged  by  the  informa- 
tion, nor  proved  in  evidence,  that  the  defendant  was  required  to  deliver  up  the 
certificate  of  registry  to  the  proper  officer  empowered  to  make  registry.  3d, 
That  the -witness  /.  G.,  mentioned  in  the  conviction,  did  not  shew  to  the  de- 
fendant any  sufficient  authority  entitling  him  10  demtand  such  certificate  from 
the  defendant  And,  4th,  Thar -it  does  not  appear  from  any  evidence  adduced 
by  the  prosecutor,  that  the  defendant  was  possessed  of  the  certificate  at  the 
time  it  was  demanded ;  but  en  the  contrary,  it  was  proved  ty  the  witness'  J. 
E.  that  be  had  delivered  it  up  to  the  former  owners  before  any  demand  made 
by  James  Graham*  'And  Peake  was  proceeding' to  substantiate '  these  objec- 
tions :  Bat  • 

•  Lord  Ellbnbohotoh,  C.  J.  called  opon  Abbott,  who  appeared  in  support  of 
the  conviction,  to  point  out  any  provision  in  the  act  which  required  that  the 
certificate  of  registry  should  be  delivered  by  the  master  into  the  hands  of  any 
owneref  the  vessel  which  was  the  only  demand  proved  to  have  been  made  in 
this  ca<e  upon  the  defendant.  The  18th  section-  only  makes  it  an  offence  in 
the  master  who  shall  wilfully  detain  and  rufuse  to  deliver  it  op  M  re  the  pro- 
«  per  officers  empowered  to  make  the  registry \  and  grant  a  certificate  thereof? 
on  the  requisition  of  the  owner,  or  major  part  of  the  owners. 

Abbott  answered,  that  the  substance  of  the  offence  was  the  wilful  detainer 
of  the  certificate  of  registry  by  the  defendant  from  the  sole  owner,  who  ap- 
plied for  it  for  the  purpose  of  having  an  indorsement  of  ihe  transfer  made  on  it  by 
the  proper  officer.  That  the  defendant  was  informed  at  the.  time  of  the  rea- 
son for  making  the  application ;  and  did  not  offer  to  take  it  himself  to  the  pro- 
per officer.  That  the  prior  act  or  the  28- Geo.  3.  c.  34.  s.  13,  in  pari  materia 
recites,'  that  masters  of  ships  had  wilfully  and  maliciously  detailed  and  re- 
fused to  deliver  up  certificates  of  registry,  to  the  prejudice  of  the  owner  or  ow- 
ners ;  without  saying,  refused  to  deliver  up  to  the  proper  officer :  and  then  en- 
acts, that  on  complaint  J>y  the  owner,  &c.  whose  certificate  of  registry  shall  be 
so- detained  and  refused  to  be  delivered  up,  to  any  justice,  to.  he  shall  cause 
th?  master  to  be  brought  before  him  to  be  examined  touching  such  detainer 
and  refusal;  &c. 

<  Lord  Ellbnboro{tgh,  C.  J.  It  is  true  the  reason  alleged  (or  requiring  the 
certificate  to  be  delivered  up  to  the  owner  was  to  have  an  indorsement  made 
en  it  at  the  custom-house  ;  but  the  act  does  not  requite  the  master  to  deliver 
ft  up  into  the  owner's  possession  at  ail;  but  it  isto  be  put  into  thd^iflerent 
hands,' into  the  hands  of  the  pnblie'  officer  for  this  purpose,  where'it  may  "be 
considered  as  in  the  custody  of  the  la w  i  the  requisition  therefore  from  the 
owner  to  the  defendant  ought  to  have  been  shaped 'to  that  effect,  in'  the  terris 
of  the' clause.  '  So  far  as  the  second  act  differs  from  the  first,  it  must  rather 
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he  considered  as  a  repeal  of  .the  former.     It  is  not  necessary  to  say  any  thing 

as  to  the  rest  of  the  case.  c 

Per  Curiam,  Conviction  quashed* 


The  King  v.  The  Inhabitants  of  the  County  of  Salop. 

18  East,  96.    Nor.  21,  1610. 

The  inhabitant*  of  the  county,  beiogr  prima  facie  liable  to  repair  all  public  bridges  within  it, 
are  therefore,  as  h  seems,  bound  to  repair  an  ancient  horse  bridge,  unless  they"  shew  that 
others  are  bound  to  repair  the  same.  The  Court  wHI  take  no  cognizance  of  a  special  case 
reserved  upon  the  trial  of  an  iodiottnesjt  at  the  session*. 

THIS  Was  a  presentment  by  a  justice  of  peace,  upon  his  own  view,  that 
from  time  immemorial  there,  was,  and  yet  is,  a  certain  common  bridge  called 
Pilson  bridge,  over  a  brook  or  river  called  the  Sleepy  Meese,  used  for  all  the 
liege  subjects,  &c.  with  their  horses  and  on  foot  to  pass,  &c.f  situate  and  being 
in  the  townships  of  Pilson  and  Chttwynd,  in  the  parish  of  Chetwynd*  in  the 
county  of  Salop,  in  the  king's  common  highway  there  leading  from  the  mar- 
ket town  of  Market  Drayton  in  the  said  county  towards  and  unto  the  market 
town  of  Newport,  in  the  county  aforesaid  :  and  that  the  bridge  aforesaid,  sit* 
uate,  &c.  on  the  13th  September,  49  G.  3,  and  continually  afterwards  until  the 
present  day,  was,  and  yet  is,  ruinous*  for  want  of  due  <  repair,  ice.,  against  the 
peace,  &c.  To  this,  two  of.  the  inhabitants  of  the  county  appeared,  and  plead- 
ed for  themselves  and  the  rest  of  the  inhabitants  of  the  county,  (except  the 
inhabitants  of  the  said  townships  of  Pilson  and  Chetwynd)  thai  the  inhabit- 
ants of  the  said  townships,  independent  of  the  other  inhabitants  of  the  said 
county,  from  time  immemorial,  have  been  trsdd  and  accustomed,  and  of  right 
ought  to  repair  the  Said  bridge  as  often  as  occasion  required :  and  that  the 
said  bridge  is,  and  from  time  immemorial  hath  been  used  for  the  king's  sub- 
jects, with  their  horses  and  on  foot  only,  to  pass,  &c.  and  that  the  same  hath  not 
been  used  for  the  king's  subjects,  with  their  carriages,  Arc.  to  pass,  6$c. :  and  that 
the  same  bridge  hath  from  time  immemorial  been  situate  in  the  townships  of  Pit- 
son  And  Chetwynt:  and  that  by  reason  of  the  premises,  the  inhabitants  of 
those  townships,  independently  of  the  rest  of  the  inhabitants  of  the  said  coun- 
ty, during  all  the  time  in  the  said  presentment  mentioned,  ought  to  have  re- 
paired, and  still  of  right  ought  to  repair  the  said  bridge: -and  traversed  that 
the  inhabitants  of  the  county  were  .bound  to  repair  it.  The  presentment  was 
tried  at  the  sessions  by  a  jury,  who  found  the  defendants  guilty,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  bridge,  comprised,  4 n  the  above  presentment,  is  a  horsebridge,  and  nut 
wide  enough  for  a  cart  or  carriage  to  pass  over  it.  The  bridge  is  situate 
on  one  side  of  the  public  highway;  thd  road  for  carriages  being  through  the 
ford  in  the  brook  or  river  on  the  other  side  of  the  said  highway.  The  bridge 
is  situate,  part  in  the  township  of  Chetwynd,  in  the  parish  of  Chetwynd*  in  the 
county  of  Salop,  and  the  other  part  in  the  township  of  Pilson,  in  the  said  par- 
ish of  Chetwynd,  over  the  water  which  divides  those  townships,  which  town- 
ships have  immemorial ly  repaired  their  respective  highways.  No  proof  of 
any  repairs  having  been  ever  done  to  the  bridge,  at  the  expence  of  the  defend- 
ants, the  inhabitants  of  the  county  of  Salop,  or  any  one  else,  was  produced. 
The  bridge  is  of  public,  utility.  And  the  question  therefore  wasi  whether  the 
inhabitants  of  the  said  county  were  liable  prima  facie  to  repair  this  horse  and 
foot  bridge,  the  same  as  if  it  were  a  carriage  bridge. 

When  this  case  was  called  on  in  the  crown  paper; 

Lord  Ellenborough,  C.  J.  said — There  is  no  doubt  that  a  public  foot" 
way  or  bridleway  is  a  highway  ;(a)  it  is  a  highway  for  foot  passengers,  or 

(a)  Vide  AlUn  v.  Ormond,  8  East,  4. 
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for  hone  passengers,  and  the  parish  is  bound  to  repair  it  till  they  can 
throw  the  onus  upon  others.  So  all  public  bridges  are  prima  facie  repairable 
by  the  inhabitants  of  the  county,  without  distinction  of  foot,  horse,  or  carriage 
bridges,  unless  they  can  shew  that^  others  are  bound  to  repair  particular 
bridges(a). 

But  it  .is  quite  a  new  thing  that  a  case  should  he  reserved  upon  the  trial  of 
an  indictment  by  a  jury  at  the  sessions.  It  is  a  very  great  irregularity,  and 
ought  to  be  noticed  in  order  to  prevent  the  repetition  of  it.  We  shall  take 
no  notice  of  the  case  reserved. 

The  Attorney-General  said  thai  he  should  have  felt  it  to  be  his  duty,  with- 
out adverting  to  what  party  he  represented  there,  to  point  out  such  an  irregu- 
larity to  the  Court.  And  Park  and  Reader  who  were  also  concerned  as 
counsel  in  the  case)  said,  that  it  was  done  by  consent  of  both  parties,  (though 
they  agreed  that  it  was  irregularly  done)  as  the  readiest  means  of  taking  the 
opinion  of  the  Court  upon  the  point  of  law  meant  to  be  raised  ;  the  object  of 
which  was  answered  by  the  opinion  now  expressed  by  the  Court. 

Lord  Ellenborough,  C.  J.  The  indictment  is  well  removed  by  the  certio- 
rari :  but  we  shall  take  n6  notice  of  the  case  :  we  shall  leave  the  matter  as  it 
is,  and  pronounce  no  judgment  upon  it(l). 


Marshall  and  Another  v.  Poole  and  Another. 

IS  East,  97.    Nov.  22,  1810. 

Where  goods  art  told  sad  delivered  upon  ao  agreemeat  by  the  vendee  to  pay  for  them  by  a 
bill  at  a  certain  date;  a*  intereii  would  have  ran  upon  each  bill,  if  given,  it  may  he  recover- 
ed m  an  action  for  the  price  of  the  goods  brought  after  the  time  when  snoh  bill  would  have 
become  due;  and  it  may  be  recovered  as  part  of  the  estimated  value  of  the  goods  upon 
the  common  coant  for  goods  sold  and  delivered. 

LITTLE  DALE,  on  a  foriner  day,  obtained  a  rule  nisi  for  setting /aside  an 
inquisition,, on  the  ground  of  the  misdirection  of  the  under-rfheriflf  to  the  jury, 
in  telling  them  that  the  plaintiffs  were  not  entitled  to  interest.  The  plaintiffs 
declared  on  the  common  count  for  goods  sold  and  delivered;  and  the  proof 
was  of  an  agreement  dated  "  4th  of  August,  1S09. — Bought  of  /.  and  B. 
Marshall  130  bales  of  cotton  on  board  the  Hercules,  at  15d.  per  lb.,  to  be  de- 
livered at  Liverpool,  on  arrival.  Payment  in  hills  at  2  months,  in  10  days 
after  delivery."  No  bills  were  given,  but  the  action  was  not  brought  after  the 
bills  would  have  become  due.  The  officer  thought  that  a  debt  of  that  kind 
for  goods  sold  and  delivered  would  not  carry  interest ;  but  Jrorticularlv  as  the 
plaintiffs  had  not  declared  specially  upon  the  agreement  to  pay  in  hills,  but  only 
on  the  common  count  for  goods  sold  and  delivered :  and  the  jury  found  ac- 
cordingly. But  it  was  now  urged  that  inasmuch  as  the  bills,  if  given,  would 
have- carried  interest,  the  plaintiffs  ought  not  to  be  in  a  worse  condition  by  the 
defendants'  breach  of  their  agreement :  and  that  as  the  principal  money  was 
recoverable  on  the  count  for  goods  sold  and  delivered,  that  would  also  cover 

M      '       '  ■      .  ■  ■ .i  ■       ■  ..>,.■■  ■      ■  ,     •     i  ,       ,      i  ,  i  ,i 

(«>  Jh*  v.  The  Inhabitant*  pf  the  W.  R.  of  Yorkehite,  6  Burr.  2594,  was  the  ease  of 
an  ancient  foot-bridge'  repaired  by  the  inhabitants  of  the  township  of  Glutliurnr;  which 
bridge  was  taken  down,  and  in  lien  of  it  60  yards  above  on  the  stream  in  the  same  highway 
was  built  a  carriage  bridge,  with  the  repairs  of  which  the  county  was  fixed.  And  vide  Rex 
¥.  The  Inhabitants  of  (As  W.  R.  of  Yorkshire,  2  East,  842;  and  Rex  v.  The  LihubitanU 
of  Buck:  12  East*  192,  opoo  the  consirootioo  of  the  statute  of  fridges  22  H.  8.  o.  6,  which 
statute  mentions  brulgen  generally,  without  distinguishing  between  the  different  kinds  of 
bridies:  and  Lord  Coke  (2  Inst.  701.)  observes  that  "  the  indictment  upon  this  statute  aaith 
qood  pone  puHieus  et  communU  situs  in  alta  regia  via  super  flam  en,  sea  curiam  aqus,"  &c 

\  1)  Bat  eases  may  be  reserved  by  the  sessions  on  cotleiclions.  The  sting  v.  Allen,  15 
£uttt8.849. 
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the  amount  of  interest,  which  was  merely  accessorial  to  the  principal -demand* 
And  be  referred  to  Becker  v.  Jones,  Ex.  Ch.  May,  1810,  2  Gamp.  428.  a. 
where  the  Exchequer  Chamber  allowed  interest  in  a  similar  case  upon  the 
final  judgment,  from  the  service  of  the  allowance  of  the  writ  of  errof,  until 
affirmance  of  .the  judgment ;  though  in  that  case  there  was  a  special  count  on 
the  agreement.  But  there  were,  he  said,  many  cases  where  interest  had  been 
recovered  in  actions  of  indebitatus  assumpsit  and  it  was  always  recovered 
on  counts  upon  bills  of  exchange,  though  it  was  not  reserved  upon  the  face  of 
the  bills.     Robinson  v.  Bland,  2  Burr.  1077, 

Richardson,  en  shewing  cause*  relied  on  Gordon  v.  Swan(a)  where,  though 
the  goods  were  contracted  to  be  paid  for  at  a  day  certain,  yet  it  was  held  that 
interest  did  not  run  from  the  day  :  and  it  can  make  no  difference  in.  reason, 
thai  here  the  goods  were  to  be  paid  for  by  a  bill  which  is  only  a  medium  of 
fixing  the  payment  at  a  certain  day. 

Lord  Ellenborough,  C.  J.  In  (hat  case  the  effect  of  the  agreement  was 
only  to  entitle  the  vendee  to  credit  for  a  certain  time,  so  as  to  secure  him  from 
being  called  upon  for  payment  till  that  time  arrived  :  it  was  resolved,  there* 
fore,  into  a  mere  demand  for  goods  sold  and  delivered,  which  has  never  been 
held  to  carry  interest.  But  here  the  agreement  is  to  give  a  security,  which 
would  carry  interest;  and  as  the  performance  of  the  contract  Would  nave  en • 
titled  the  plaintiffs  to  interest  upon  the  bill,  they  ought  not  to  be  prejudiced  by 
the  breach  of  it.  And  his  Lordship  asked  if  there  were  any  case  the  other 
war? 

Rithardson  admitted  that  Becker  v.  Jones  was  an  authority against*  him  on 
that  point.  But  he  then  objected,  2dly,  that  the  under-sheriff  was  right  in 
his  direction  to  the  jury  in  this,  respect,  upon  this  declaration,  which  was  only 
in  the  common  form  for  goods  sold  and  delivered,  and  that  is  framed  on 
an  implied  promise  to  pay  the  value  of  them  on  demand;  which  does  nfot 
agree  with  the  special  contract  shewn  in  evidence,  to  pay  for  them  by  a 
btil  at  a  certain  date  :  and  though  the  Court  admits  of  this  general  form  of 
declaring  after. the  time  of  credit,  is  expired (b),  yet  the  plaintiffs  cannot 
in  that  case  claim  the'  benefit  of  a  contract  different  from  that  which 
they  have  stated  upon  the  record  ;  when  that  which  is  so  stated  would  Dot,  if 
strictly  proved,  entitle  them  to  interest.  [Ld.  Ellenborougk,  C.  J.  Gould 
you  not  give  a  promissory  note  for  money  lent  in. evidence  upon  the  common 
count  for  money  lent,  after  the  note  was  due  ?}  Admitted  :  but  the  plaintiffs 
would  not  be  entitled  to  recover  interest  on  it  in  that  mode  of  declaring. 
Thb  only  damage  the  pkiq tiffs  have  here  to  complain  of  is  the  non-payment 
of  the  price  of  the  goods  on  demand,  on  which,  by  law,  no  interest  is  recover^ 
able,  ^hen  they  abandoned  their  right  to  declare  on  a  special  contract,  thev 
abandoned  their  claim  of  interest  on  it.  In  Tappenden  v.  Randal  ,(c)  which 
was  an  action  to  recover  back  money  which  had  been  paid  upon  a  void  con-, 
tract,  one  of  the  questions  was,  whether  interest  were  recoverable  upon  that, 
sum :  but  the  Court  held  that  in  an  action  for  money  had  and  received,  noth- 
ing but  the  real  sum  advanced,  without  interest,  could  be  recovered. (1)  Dif- 
ferent measures  of  value  are  recoverable  in  different  actions  for  the  same  thing ; 
as  if  goods  be  taken  wrongfully  from  the  owner  and  sold,  he  may  bring  trover, 
and  recover  the  real  value ;  or  money  had  and  received,  and  recover  what  the 

(«)  2Campb.  429,  n.  and  12  East,  419.  [Sea  also  the  anthorities  referred  to  in  the 
editor**  note  to  that  cue.] 

(p)  Villa  Swancot  v.  Westgarth,  4  East,  75.  Mussen  v.  Price,  ib.  147,  and  MUler  v. 
Shout,  ib.  149. 

(c)  2  Bos.  &  Pall.  472,  which  refers  to. Mom  v.  Macfarlan,  2  Burr.  1006,  and  Walker 
v.  Coltsfoot*,  1  Boa.  ft  Pall.  806. 

(1)  The  Saprome  Court  of  JVkwTork  have  decided  otherwise.  £><mv.  Barber,  t 
Canes220.  .      . 
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sale  produced ;  or  trespass,  and  recover  damages  for  the  taking  aad  Attention 
as  well  as  for  the  valae  of  the  goods. 

Lord  EutENBOKovGH,  -C.  J.  Interest  may  be  considered  in  this  case  as  par* 
oel  of  the  price  of  the  goods  sold  and  delivered  :  if  they  had  been  paid  fdr  at'tbe 
time  of  delivery,  the  price  would  have  been  so  much  less  ;  but  being. to  brpaid 
for  by  bill  payable  at  a  future  day,  the  value  was  to  be  bo  much  more  in  pro- 

Krtion  to  the  interest  wbich  would  ha vq. accrued  upon  the  bill,  if  .that  had 
en  given  according  to  the  agreement :  therefore,  it  seems  to  roe  that  the 
amount  of  such  interest  may  well  be  recovered  upon  the  general  count  fat 
goods  sold  and  delivered,  as  pan  of  the  estimated  value  of  the  gooda  to  be  paid 
for  in  that  manner. 

The  other  Judges  assenting.  v 

Rule  absolute. 


Andrews  and  Others  v.  Whitehead  and  Another. 

18  East,   102.    Nov.  28,  1810. 

A  eooat  in  an  action  on  the  case,  ftated,  u?at  whereas  heretofore,  &c  the  plaintiffs  bad  agreed 
to  purchase  and  the  defendants  to  sell  and  deliver  to  them  at  a  eertuin  rate  or  price  per 
p6undt  to  he  paid  in  a  manner  then  stipulated  between  them,  40  bags  of  wool,  to  be  deliv- 
ered by  the  defendants  to  the*  plamtiiis,  at  a  time  which  before  the  making  of  the  pro'fftse' 
of  the  defendants  after  mentioned  had  elapsed,  but  which  wool  had  not  then  b^en  deliver- 
ed; and ^hereupon  in  consideration  of  the  premise* ,  and  aiso  in  consideration  that  the 
plaintiffs  would  still  receive  and  pay  for  in?  said  wool,  at  the  rale  or  price  and  in  man-, 
iter  lust  aforesaid,  on  the  delivery  of  it  within  a  reasonable  time;  the  defendants  promised 
the  plaintiffs  to  deliver  the  said  wool  accordingly  within  such  reasonable  time  as  aforesaid: 
and  thee  alleged,  that  though  the  plaintiffs  for  a  reasonable  time  after  the  defendants'  pro- 
tabe,  were  ready  and  willing  to  receive- and  pay  for  the  wool  at  the  rate  or  price  and  in 
manner  last  i foresaid;  yet  the  defendants  would  not  deliver,  feci  held  that  this  was  too 
general,  and  bnd  apon  special  demurrer^  inasmuch  as  no  piice  and  wanner  of  pnytnent 
were  mentioned,  which  were  referred  to  in,  and  incorporated  wlih,  and  made  part  of  the 
consideration  of,  the  new  promise  declared  on;  and  without  each  prire  being  staled,  bo 
measure  was  given  to  the  jary  for  estimating  the  damage  id  the  plaintiffs  by  the  nan-deliv- 
ery of  the  goods.  . 

IN  an  action  an  the  case  the  second  count  stated,  that  whereas  heretofore, 
1o  wit,  on  the  15th  of  December,  1808,  at  the  parish,  &c.  the  plaintiffs  bad 
agreed  to  purchase  of  the  defendants,  who  had  then  and  there  agreed  to  sell 
and  deliver  to  the  plaintiffs  at  a  certain  rate  or  price  per  pound,  to  be  paid  in 
a  manner  then  and  there  fixed  and  stipulated  bv  and  between  them  in  that  £e- 
Half,  divers  other  Quantities,  viz.  from  30  to  40  other  bags  of  woolt  to  be  de- 
livered by  the  defendants  to  the  plaintiffs  at  a  time  which  before  and  at  the 
time  of  the  making  of  the  promise  and  undertaking  of  the  defendants  hereinaf- 
ter next  mentioned  had  elapsed,  but  which  last-mentioned  wool  hat!  not  then 
beef!  delivered  to  the  plaintiffs ;  and  thereupon  heretofore,  to  wit,  on  the  28th 
of  January,  1809,  at,  Sec.  in  consideration  of  the  premises,  and  also  in  consid- 
eration that  the  plaintiffs  at  the  instance  and  request  of  the  defendants  would 
still  receive  and  pay  for  the  said  wool  at  the  rate  of  price,  and  in  manner  last 
aforesaid  on  the  delivery  of  such  wool  to  them  within  a  reasonable  time  then 
next  following ;  the  defendants  undertook,  and  then  and  there  promised  the 
plaintiffs  to  deliver  the  said  wool  to  them  accordingly  within  such  reasonable 
time-as  aforesaid :  and  though  the  plaintiffs  were  always  from  the  time  of 
making  the  said  promise  for  a  reasonable  time  then  next  following,  to  wit,  on 
til  and  upon  the  2feib  of  February,  1809,  ready  and  willing  to  receive  an 
pay  for  the  said  wool  at  the  rate  or  price,  and  in  manner,  last-ajbresaid.;  an 
after,  during,  and  also  at  the  expiration  of  such  reasonable  time  as  aforesaid, 
to  wit,  6n  the  day  and  year  last  aforesaid,  offered  so  to  do,  and  requested  the 
delivery  of  such  wool  accordingly,  to  wit,  at,  6cc.;  yet  the  defendant*  did  not 
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nor  would,  within  a  reasonable  time  next  after  making  the  said  promise,  or  at 
any  time  before  or  on  the  said  28ib  of  February*  or  within  such  reasonable 
time  as  aforesaid,  deliver  the  said  wool,  &c. ;  and  so  it  proceeded  to  allege 
damage  to  the  plaintiffs  from  the  non-performance  by  the  defendants  of  the 
agreement,  in  the  usual  form.  The  fourth  count  was  in  substance  the  same. 
The  fifth  count  stated,  that  whereas  before  the  making  of  the  promise  and  un- 
dertaking of  the  defendants,  hereinafter  next  mentioned,  the  plaintiffs  had  agreed 
to  purchase  of  the  defendants,  who  had  then  and  there  agreed  to  sell  and  deliver 
to  the  plaintiffs  other  quantities  of  wool,  consisting  together  of  divers  (viz.,  120) 
bags  of  wool,  at  and  for  certain  rates  or  price*  agreed  upon  by  and  between 
them,  but  at  the  time  of  making  such  their  promise  and  undertaking  herein- 
after next  mentioned  the  defendants  had  wrongfully  omitted  and  neglected  to 
deliver  the  said  wools  or  any  part  thereof  according  to  their  said  last-mention- 
ed agreement,  and  had  made  default  in  the  performance  thereof  in  that  res- 
pect: and  thereupon  afterwards,  to  wit,  on  the  said  28th  of  January,  1809, 
at,  dec.  in  consideration  of  the  premises  last  aforesaid,  and  also  in  considera- 
tion that  the  plaintiffs,  at  the  instance  and  request  of  the  defendants,  would 
still  receive  and  pay  for  the  said  last-mentioned  wools  at  the  rates  or  prices 
aforesaid,  the  defendants  undertook,  and  then  and  there  promised  the  plain- 
tiffs, to  deliver  the  said  last-mentioned  wools  to  them  accordingly.  And 
though  the  plaintiffs  were  always,  from  the  time  of  making  the  promise  last 
aforesaid  for  a  reasonable  time  then  next  following,  ready  and  willing  to  re- 
ceive and  pay  for  the  said  wools  at  the  rates  and  prices  aforesaid,  and  at  the 
expiration  of  such  reasonable  times  as  last  aforesaid,  to  wit,  on  the  said  28th 
of  February,  1809,  and  before  offered  so  to  do,  and  requested  the  delivery  of 
the  said  wools  accordingly,  to  wit,  at,  &c. :  yet  the  defendants  did  not  nor 
would  within  a  reasonable  time  next  after  the  making  of  their  promise  and 
undertaking  last  aforesaid,  or  when  so  requested  as  aforsaid.  or  at  any  other 
time,  deliver  to  them  the  said  wools  ;  but  during  all  that  time  and  until  and 
after  the  said  23th  of  February,  wholly  refused  and  neglected  so  to  do  :  where- 
by, &c 

To  these  counts  the  defendants  demurred ;  and  set  forth  these  special 
causes,  as  to  the  2d,  4th,  and  5th  counts  :  that  it  does  not  appear  at  what  rates 
or  prices  per  pound  the  defendants  had  agreed  to  sell  the  wool,  nor  at  what 
time  in  certain  they  had  agreed  to  deliver  it ;  nor  in  what  manner,  nor  at 
what  time,  the  plaintiffs  had  agreed  to  pay  for  it.  And  further,  as  to  the  5th 
count,  that  it  does  not  appear  that  the  defendants  undertook  and  promised  to 
deliver  the  wool  upon  request  or  within  a  reasonable  time,  or  at  any  or  what 
time  in  certain. 

Toddy,  in  support  of  the  demurrers,  objected  to  the  too  great  generality  of 
all  these  counts,  in  which  the  essential  terms  of  the  original  contract,  which 
were  referred  to  and  made  part  of  the  contract  declared  upon,  namely,  the 
price  of  the  goods  and  the  time  and  manner  of  payment  for  them,  are  omitted 
in  the  statement  of  that  contract ;  although  each  of  those  circumstances  con- 
stitutes part  of  the  consideration  for  the  subsequent  promise  of  the  defendants. 
The  rule  of  pleading  in  this  respect  was  laid  down  by  Lord  EUenborough  in 
delivering  the  judgment  of  the  Court  in  Clark  v.  Grey,  6  East,  569,  that  the 
declaration  must  set  out  so  much  of  any  contract,  consisting  of  several  distinct 
parts  and  collateral  provisions,  as  contains  the  entire  consideration  for  the  ad, 
and  the  entire  act  which  is  to  be  done  in  virtue  of  such  consideration.  Now 
here  it  is  only  stated,  that  the  defendants  had  agreed  to  sell  and  deliver  to  the 
plaintiffs  the  goods  at  a  certain  rate  or  price  per  pound,  (not  saying  what  rate 
or  price)  to  be  paid  in  a  manner  stipulated  between  the  parties  (without  shew- 
ing how  stipulated)  and  to  be  delivered  at  a  time  which  was  elapsed  before 
the  promise  was  made  (not  stating  when  the  delivery  was  to  be  made.)  [The 
Court  suggested  that  the  argument,  e  contra,  might  be  that  the  first  agreement 
was  laid  as  a  consideration  past,  and  mere  inducement  to  the  subsequent  prom- 
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fee.]  It  might  perhaps  have  been  hrid  as  inducement,  but  it  is  not  so  laid; 
the  latter  part  of  the  count  refers  to  the  price  and  manner  of  payment,  as 
parts  of  the  consideration  of  the  promise  r  the  promise  is  laid  to  be  in  consid- 
eration of  the  premises,  and  that  the  defendants  would  receive  and  pay  for  the 
wool  at  the  rate  or  price  and  in  manner  last  aforesaid,  when  no  price  or  man- 
ner-had been  mentioned.  So  much  of  every  agreement  declared  on  should 
be  stated,  as  that  the  Court  may  judge  of  its  legal  effect,  and  see  that  the  slip* 
illations  of  it  are  legal.  But  if  an  agreement  for  the  sale  and  delivery  of  goods 
were  made  in  the  very  terms  stated  on  this  record,  not  specifying  prices,  mode 
of  payment,  or  time  of  delivery,  it  would  be  void  for  the  uncertainty  of  what 
the  one  party  was  to  pay,  and  the  other  to  perform.  A  promise  to  pay  must 
be  of  a  specific  sum,  or  of  what  is  reasonably  due :  and  so  of  the  considers 
tion  :  for  the  convertible  terms  of  the  contract  must  be  equally  certain,  in  or- 
der to  shew  that  the  defendant  might  have  a  mutual  remedy  for  the  part  of 
the  contract  stated  in  the  consideration.  By  the  words,  in  consideration  of 
the  premises,  the  whole  of  the  antecedent  agreements  in  the  declaration  form 
part  of  the  consideration.  The  payment  may,  for  any  thing  appearing  to- 
the  contrary,  have  been  stipulated  to  be  made  in  a  way  which  would  create  a 
condition  precedent ;  as  by  a  part  payment,  or  by  a  bond  to  be  sealed  and  de- 
livered, before  the  delivery  of  the  wools  :  or  it  may  have  been  stipulated  to  be 
made  in  a  way  which  the  law  would  deem  usurious.  Suppose,  instead  of 
the  general  issue,  a  special  plea,  as  anciently,  was  to  be  pleaded  ;  in  answer 
to  the  allegation  that  the  plaintiffs  "  were  ready  and  willing  to  receive  and  pay 
for  the  said  wool  at  the  rate  or  price  andinmanmrlast  aforesaid,  and  request- 
ed the  delivery  of  such  wool  accordingly ;  but  that  the  defendants  would  not 
deliver  the  said  wool,"  fcc.  the  defendants  might  have  pleaded,  that  they  were 
ready  and  willing  to  have  delivered  the  said  wool  at  the  rate  a  price  and  in 
manner  last  aforesaid,  but  that  ihe  plaintiffs  were  not  ready  to  pay  for  it  in 
manner  aforesaid  :  and  then  the  modo  et  form*  would  have  been  part  of  the 
issue  ;  and  yet  no  manner  of  payment  would  be  stated  upon  the  record;  so 
that  it  would  be  quite  uncertain  what  fact  was  to  be  tried  upon  that  issue. 
The  action  of  assumpsit  is  in  most  instances  a  substitute  for  the  action  of 
debt,  as  appears  in  Sladeys  case,  4  Rep.  94 ;  but  it  is  clear  that  debt  for  a 
certain  sum  to  be  paid  in  a  certain  manner,  (neither  mentioning  the  sum 
nor  manner,)  would  be  bad.  It  was  resolved,  3d  k  4th  Resol.  ib., 
in  that  case,  that  every  contract  executory  imports  in  fhrelf  an  assumpsit; 
and  therefore,  when  one  sells  goods  to  another,  and  agrees  to  deliver 
them  at  a  day  to  come ;  and  the  other  in  consideration  thereof,  agrees  to 
pay  so  much  money  at  such  a  day :  both  parties  may  have  an  action  of 
debt,  or  on  the  case  on  assumpsit ;  for  the  mutual  executory  agreement  of 
both  parties  imports  in  itself  reciprocal  actions  upon  the  CHse,  as  well  as  ac- 
tions of  debt.  And  that  the  plaintiff  in  that  action  on  the  rase  on  assump- 
sit should  recover  not  only  damages  for  the  special  loss,  but  also  for  the  whole 
debt ;  so  that  a  recovery  or  bar  in  that  action  would  bar  an  action  of  debt  on 
the  same  contract,  and  vice  versa.  Now,  if  the  count  do  not  disclose  to  the 
Court  the  essential  terms  of  the  contract,  how  can  a  recovery  in  the  one  action 
be  pleadei  in  b.ir  to  another  action  on  the  sa'ne  contract  ?  If  the  contract  be 
stated  truly  in  the  one,  and  thus  generally  in  the  other,  ft  cannot  appear  to 
the  Court  to  be  the  same  contract.  Thus,  one  of  the  objects  of  requiring  rea- 
sonable certainty  in  pleading  will  be  defeated.  Wherefore  in  Wiatt  v.  Es- 
sington,  2  Ld.  Ray.  1410,  the  plaintiff  having  declared  in  trespass  for  break- 
ing his  house,  and  taking  away  divers  goods  and  chattels  (not  saying  what 
goods)  of  his  there  found  ;  after  verdict,  judgment  was  arrested  ;  because  a 
recovery  in  that  action  could  not  be  pleaded  in  bar  to  another  action  for  the 
same  goods.  This  very  general  manner  of  pleading  in  case  on  assumpsit  is 
of  recent  introduction,  and  no  precedents  of  the  kind  have  until  now  been 
brought  in  review  before  the  Court.    The  precedents  in  Clift.  91.  93.  96,  and 
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Lib.  Plac.  18.  (15,)  all  state  the  nature  of  the  goods,  the  price,  and  time  of 
delivery.     Of  the  ancient  precedents  one  in  Rustal's  Eotr.  Actionem  the  Case, 
6.  b.  7,  comes  nearest  to  this  :  that  is  upon  an  assumpsit  to  deliver  seisin  of 
(bar  acres  purchased  of  the  defendant  within  a  certain  time  past :  in  the  reci- 
tal of  the  writ  is  stated  generally,  that  there  was  a  certain  agreement  to  do 
the  act  in  a  certain  time;  but  in  the  count  the  purchase  money  is  stated,  and 
the  promise  of  the  defendant  to  deliver  seisin  within  a  certain  time,  to  wit, 
before  the  Feast,  fyc.     In  Wise  v.  Wise,  2  Lev.   152,  an  executor  declared  in 
assumpsit,  that  the  defendant,  being  indebted  to  his  testator  in  201.  which  he 
ought  to  have  paid  him  according  to  an  agreement  between  them,  promised  to 
pay,  &c. :  and  after  verdict,  judgment  was  arrested,  because  it  did  not  appear 
what  the  agreement  was,  whether  by   d*»ed,  obligation,  or  bow  otherwise* 
But  Ward  v.  Harris,  2  Bos.  &  Pull.  265,  may  be  relied  on,  where  the  decla- 
ration staled  that,  in  consideration  that  the  plaintiff  had  sold  to  the  defendant 
a  certain  horse  of  the  plaintiff  at  and  for  a  certain  quantity  of  certain  oil,  to 
be  delivered  within  a  certain  time,  which   had  elapsed  before  the  suit  com* 
men  red,  the   defendant  promised  to  deliver  the  said  oil  accordingly  :  and  a 
majority  of  the  Court  held  this  to  be  sufficients/^  verdict :  but  that  does  not 
conclude  a  case  arising  upon   special  demurrer.     And  Lord  Eldon  was  of 
opinion  that  the  declaration,  not  stating  the  value  of  the  horse  or  of  the  oil, 
nor  the  quantity  of  the  oil,  did  not  state  enough  of  the  contract  to  warrant  any 
judgment  upon  it,  even  after  verdict ;  as  he  could  not  intend  upon  that  gene- 
ral statement  what  the  contract  proved  was.     Then  further,  as  to  the  6th  count, 
it  states  the  breach  of  an  agreement  $  which  agreement  is  not  stated,  as  the 
consideration  for  the  subsequent  promise  ;  it  is  not  shewn  therefore  how  the 
agreement  was  broken  by  the  defendants.     The  promise  to  deliver  is  also  stat- 
ed too  generally :  it  might  be  either  to  deliver  uponTequest,  or  upon  payment, 
or  at  a  lime  certain,  or  within  a  reasonable  time :  which  ever  it  was,  it  ought 
to  have  been  stated.     And  if  it  be  said,  that  upon  a  promise  to  deliver  gene- 
rally, the  law  will  construe  it  to  be  vpon  request ;  that  legal  result  ought 
to  be  stated :  for  it  is  not  sufficient  to  state  evidence  of  the  contract,  but  the 
legal  effect  of  it  must  be  stated,  otherwise  questions  of  law  would  be  mixed 
with  the  facts  on  the  record. 

In  the  course  of  the  argument  Lord  Sllenhororgh,  C.  J.  proposed  to  the 
plaintiff's  counsel  to  amend  his  declaration  ;  saying  that  it  would  at  any  rate 
•be  better  to  make  decisive  sense  than  doubtful  nonsense  of  these  counts ;  and 
to  state  the  contract  with  certainty,  rather  than  try  experiments  with  how  little 
tense  and  meaning  such  counts  could  be  framed.  But  he  answered,  that  it 
might  be  more  advantageous  to  his  clients  to  have  some  of  the  counts  in  this 
general  form  if  they  could  be  supported,  as  he  still  hoped  they  might.  His 
Lordship  referred  to  what  was  said  by  $lr.  Justice  Chambre  in  the  case  of 
Blakey  v  Dixon,  2  Bos.  &  Pull.  323. 

Marryat,  contra,  then  contended  that  however  generally  the  contract  refer- 
red to  in  these  counts  might  be  stated,  yet  as  the  time  in  which  the  delivery 
of  the  goods  was  to  have  been  made,  whatever  it  might  have  been,  was  pass- 
ed at  the  time  of  making  the  premise  on  which  the  action  was  brought,  the 
breach  of  such  contract  so  laid  was  a  sufficient  consideration  for  the  subsequent 
promise  of  the  defendants.  When  there  is  an  agreement  to  deliver  goods 
generally,  the  law  implies  that  the  delivery  is  to  be  made  within  a  reasonable 
time;  and  what  that  reasonable  time  may  be  is  a  matter  of  evidence,  arising 
oat  of  all  the  circumstances  of  the  case,  and  is  not  necessary  to  be  stated  with 
precision,  or  if  stated  under  a  videlicet,  is  unnecessary  to  be  proved  as  laid: 
and  where  the  action  is  brought,  as  it  is  here,  for  the  non-delivery  within  a 
reasonable  time,  the  price  of  the  goods  or  manner  of  payment  is  wholly  imma- 
terial, and  need  not  be  stated  :  in  like  manner  as  it  the  action  were  brought 
for  the  non-delivery  at  the  price  agreed  upon,  the  time  of  delivery  when  elapsed 
woald  be  immaterial  to  be  stated.    But  here  the  prior  agreement  which  had  been 
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broken  is  not  that  on  which  the  plaintiffs  now  sue ;  the  time  for  its  execution  was 
gone  by  ;  it  is  merely  stated  as  inducement  for  the  subsequent  promise  declar- 
ed on :  the  particular  terms  therefore  of  that  agreement  were  no  longer  ma- 
terial to  be  inquired  of  or  stated  ;  it  is  a  sufficient  consideration  for  the  subse- 
quent promise  that  there  bad  been  an  agreement  for  the  sale  and  delivery  of 
the  wools  by  the  defendants  to  the  plaintiffs  at  a  certain  price,  and  to  be  paid 
for  in  a  certain  manner ;  (which  price  and  manner  of  payment  are  mere  mat- 
ters of  evidence  in  the  assessment  of  the  damages,  and  form  no  part  of  the 
consideration  for  the  new  promise)  which  agreement  had  been  broken  by  the 
non-delivery  of  the  goods  at  a  time  (as  it  is  alleged)  which  before  the  promise 
made  by  the  defendants  had  elapstd.  The  precise  day,  therefore,  when  that 
breach  took  place  is  nothing  to  the  purpose  ;  that  consideration  was  gone  by  ; 
and  if  any  time  had  been  stated,  it  must  be  admitted  that  it  would  not  have 
been  necessary  to  be  proved,  as  laid  :  it  would  have  been  sufficient  to  have 
proved,  as  here  alleged,  that  the  time  had  elapsed  and  the  breach  incurred  be- 
fore the  promise  of  the  defendants.  And  then  the  count  proceeds,  that  in 
consideration  of  the  premises,  (that  is,  of  the  previous  breach  of  trie  agreement 
by  the  non-delivery  of  the  goods  by  a  time  before  then  gone  by)  and  also  in 
consideration  that  the  plaintiffs  would  still  receive  and  pay  for  the  wool  at  the 
price  and  in  manner  last  'aforesaid  (that  is,  in  the  past  agreement)  on  the  de- 
livery of  the  goods  within  a  reasonable  time  afterwards,  the  defendants  prom- 
ised to  deliver  it  within  such  reasonable  time :  and  then  it  alleges  a  breach  of 
that  promise  by  the  non-delivery  within  a  reasonable  time,  to  wit,  on  or  before 
the  28th  of  February.  Now  admitting  that  it  is  necessary  for  a  plaintiff  to 
state  the  legal  effect  of  every  contract  on  which  he  declares,  here  every  thing 
which  was  necessary  to  be  proved  by  the  plaintiffs  is  stated  ;  and  the  objection 
is  that  other  things,  which,  if  stated,  would  not  have  been  necessary  to  be 
proved  as  laid,  and  which  are  quite  beside  the  plaintiffs'  gravamen,  are  not 
'stated.  If  the  parties  had  been  reversed,  and  the  action  had  been  brought  to 
recover  the  price  of  the  goods,  then  an  averment  of  price  would  have  been 
sensible  and  material.  [Bay ley,  J.  Is  not  the  price  of  the  goods  to  be  the 
measure  of  damages  in  this  case?]  It  is  only  necessary  to  allege  a  legal  con- 
sideration for  the  promise;  the  rest  is  matter  of  evidence  :  the  true  measure  of 
damages  is  the  value  of  the  goods,  if  delivered,  to  the  purchaser  :  and  it  can 
be  no  more  necessary  to  notice  the  price  of  the  goods  in  this  case  than  in  an 
action  against  a  carrier  for  non-delivery  of  goods  sent  by  the  seller  to  the  buy- 
er. If  one  agreed  with  another  to  build  a  house  ;  though  the  contract  should 
specify  the  price  of  every  article  to  be  used  in  the  building ;  yet,  in  an  action 
for  not  building  the  house,  it  would  not  be  necessary  to  set  out  the  prices  of 
the  several  articles.  Less  certainty  too  is  required  in  pleading,  in  stating  that 
'which  is  within  the  defendant's  own  knowledge.  Com.  Dig.  Pleader.  (C.) 
26,  collects  the  cases.  [Bayley  J.  That  is  where  the  matter  lies  peculiarly 
within  the  knowledge  of  the  other  party.  Lord  EUenborough,  C.  J.  Is  there 
any  case  which  says  that  it  is  not  necessary  to  state  the  medium  of  payment 
at  least,  so  as  to  shew  that  it  is  a  legal  medium.]  The  allegation  of  pries, 
generally,  imports  a  legal  price,  and  the  Court  will  not  intend  that  it  is  illegal : 
[Lord  Ettenboroughi  C.  J.  No  intendment  is  to  be  made  either  way ;  but 
the  plaintiff,  who  is  to  recover  upon  the  strength  of  his  own  case,  is  to  shew 
that  sufficiently  to  entitle  himself.]  In  an  action  for  the  non-delivery  of  goods, 
oi  for  goods  sold  and  delivered,  the  goods  may  be  contraband,  but'the  Court 
will  not  intend  that  they  are  so,  though  not  averred  to  be  lawful  goods :  that 
is  a  matter  of  evidence,  and  not  of  statement.  It  is  sufficient  to  shew  an  ade- 
quate consideration  which  does  not  appenr  on  the  face  of  it  to  be  illegal.  He 
then  relied  upon  the  case  of  Ward  v.  Harris,  2  Bos.  6c  Pul.  £65,  where  the 
count,  he  contended,  was  more  general  than  these  :  for  there,  neither  the  price 
of  the  horse  nor  of  the  oil  was  mentioned,  nor  even  the  quantity  of  the  latter 
for  which  the  horse  was  sold ;  the  price  of  the  horse  being  only  stated  to  be 
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"at  and  for  a  certain  quantity  of  certain  oil :"  nor  was  the  time  of  delivery 
mentioned,  bat  only  that  it  was  "  to  be  delivered  within  a  certain  time  :"  and 
yet  this  was  held  to  be  sufficiently  stated  after  verdict.  The  only  inconve- 
nience which  can  be  suggested  from  this  general  mode  of  declaring  is  the  dif- 
ficulty of  pleading  a  recovery  in  the  action  in  case  of  a  second  action  brought 
for  the  breach  of  the  same  contract :  but  the  same  objection  applies  more 
strongly  to  every  count  upon  an  indebitatus  assumpsit.  Then  cui  bono  should 
the  price  of  the  goods  or  the  time  of  delivery  stated,  since,  if  stated  under  a 
videlicet,  they  need  not  be  proved  as  laid.  In  Let  v.  Walker, (a)  which  was 
an  action  on  the  case *for  the  non-delivery  of  Riga  flax,  the  plaintifi  was  non- 
suited :  because  the  proportionable  quantities  of  the  different  sorts,  and  the 
time  of  arrival  of  the  cargo,  out  of  which  the  delivery  was  to  be  made,  were 
not  proved,  as  laid  in  the  first  special  count.  But  because  there  was  a  gener- 
al count,  which  only  stated  the  contract  to  be  for  the  delivery  of  certain  quan> 
tities,  at  certain  prices  generally,  without  specifying  the  quantities,  prices,  or 
time  of  delivery:  this  Court,  on  motion,  sent  the  case  to  a  new  trial.  Lord 
EUenborough,  C.  J.  The  objection  there  did  notarise  upon  special  demurrer. 
Le  Blanc,  J.  This  general  mode  of  laying  the  goods  to  be  sold  for  a  cer» 
tain  price,  without  a  videlicet  at  some  money  price,  (which  would  tie  the 
plaintiff  down  to  prove  a  money  price  agreed  to  be  paid,  though  not  the  pre- 
cise sum  laid,)  would  let  him  in  to  prove  a  barter  price,  to  be  paid  for  in  oth- 
er goods.]  "  A  certain  price"  must  be  taken  to  mean  a  money  price.  [Bay- 
ley,  J.  Supposing  that  were  so ;  yet  upon  the  judgment  by  default,  it  would 
be  left  open  to  a  jury  to  say  that  was  the  price  meant.]  Not  more  so  than 
in  other  cases  where  there  is  judgment  by  default.  [Lord  EMenborongh,  G. 
J.  It  does  not  necessarily  follow  that  the  allegation  of  a  certain  price  to  be 
paid  for  goods  means  &  money  price  ;  that  might  depend  upon  the  place  where 
the  contract  was  made.  If,  for  example,  it  were  made  on  the  coast  of  Af- 
rica, where  commodities  are  sold  by  barter,  it  would  be  taken  prima  facie  to 
mean  a  barter  price.  And  is  it  not  an  inconvenient  uncertainty  that  the  oth- 
er party  should  be  left  in  doubt  whether  the  agreement,  with  the  breach  of 
which  he  is  charged,  were  for  the  sale  of  goods  at  a  money  price,  or  for  a 
barter  price,  or  in  what  manner  the  price  was  to  be  paid  ?]  In  this  country  it 
would  be  taken  to  mean  a  money  price  :  but  all  this  goes  to  the  estimate  of 
damage,  and  is  matter  of  evidence  for  the  jury.  In  an  action  against  a  car* 
rier  for  the  non-delivery  of  goods,  the  price  for  which  he  agreed  to  carry  is 
not  staled  ;{b)  and  yet  that  is  part  of  the  consideration  for  the  duty  :  but  the 
amount  of  the  reward  must  have  been  considered  as  immaterial  upon  a  ques- 
tion of  non-delivery ;  and  in  Clarke  v.  Grey,  6  East,  664,  the  general  form 
of  declaring  against  carriers  was  sustained,  after  much  consideration,  though 
it  was  proved  that  the  carriers  had  stipulated  specially  not  to  be  accountable 
for  more  than  61.  for  goods  (and  the  goods  lost  were  above  that  value)  unlesa 

(a)  M.  60  Geo.  8.  in  this  Court-  The  short  and  perhaps  imperfect  note  which  I  took  of 
the  contract  in  this  case,  on  hearing  the  report  of  I  he  evidence  read ;  which  may,  however* 
help  to  explain  the  allusion  of  the  plaintiff 'a  counsel ;  it  this: — Sold  to  the  plaintiffs  25  tons 
of  Riga  flax,  on  arrival  of  the  first  cargo  we  ahall  receive  of  onr  purchases  on  arrival  for  the 
ensuing  aenson  already  made.  To  consist  of  a  proportion  of  sorts. — The  objections  made  to 
the  first  count,  as  I  collected  them  at  the  time,  (for  I  did  not  seethe  declaration.)  were,  first, 
that  it  aliased  an  absolute  purchase  made  of  25  ions  of  Riga  flax,  then  expected  to  arrive  in 
sod  to  be  imported  into  this  kingdom;  whereas  the  contract  proved  was  conditional,  namely, 
for  a  purchase  out  of  the  first  cargo  that  should  arrive,  oo  the  arrival  of  such  cargo:  next, 
that  the  count  alleged  it  to  be  a  contract  for  an  equal  proportion  of  sorts;  whereas  by  the  con- 
tract the  proportion  of  sorts  was  to  depend  upon  the  contents  of  the  cargo  which  might  first 
arrive.  No  objection  was  taken  to  the  form  of  the  second  count,  as  being  too  general;  but 
it  was  only  considered  as  obviating  by  its  generality  the  variance  objected  to  between  the 
contract  proved,  and  that  laid  in  the  first  count. 

(6)  Vide  the  precedent  of  Dahton  v.  Jan$on,  m  $  Ld.  Ray.  116,  when  the  allegation  is 
oaly  that  the  carrier  was  to  carry  for  a  reward. 
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entered  and  paid  Tor  accordingly ;  which  was  not  stated  in  the  declaration : 
the  Court  considering  it  to  he  only  necessary  in  that  case,  as  in  covenant,  to 
set  out  so  much  of  the  contract,  the  breach  of  which  gave  the  ground  of  ac 
tioa  ;  (not  omitting  any  part  which  went  to  qualify  the  contract  as  set  oui  in 
the  declaration  ;)  but  not  that  which  only  went  to  regulate  the  damages :  and 
adding,  that  if  the  contract  for  safe  carnage  were  equally  broken  by  the  loss 
of  the  goods,  whether  the  sum  stipulated  to  be  paid  on  that  account  were 
much  or  little,  it  could  not  be  said  that  such  stipulation  necessarily  made  a 
part  of  the  contract  for  safe  carriage(a). 

Toddy  in  reply  was  stopped  by  the  Court. 

Lord  El len borough,  C.  J.  It  is  not  necessary  to  wander  inte  the  variety 
of  topics  which  have  been  brought  into  the  argument,  in  order  to  decide  that 
these  counts  are  bad.  It  is  a  radical  fault  of  every  one  of  them  that  in  stat- 
ing the  consideration  of  the  promise  they  profess  to  refer  to  a  certain  rate  or 
price,  before  stated,  at  which  the  goods  were  to  be  delivered,  when  no  rate  or 
price  whatever  was  before  stated.  Neither  is  it  necessary  to  draw  the  line, 
mid  say  how  little  information  a  declaration  may  give  to  the  Court  of  the 
real  contract  between  the  parties  ;  how  nearly  it  may  be  reduced  ad  modem 
€t  ossa.  But  without  laying  down  any  general  rules  as  to  what  manner  of 
pleading  is  necessary  or  not  in  setting  forth  contracts  ;  and  admitting,  for  ar* 
gumsnt  sake,  that  certainty  of  price  and  time  of  delivery  of  the  goods  were 
not  necessary  to  be  stated  in  this  case  ;  yet,  as  the  consideration  laid  for  the 
subsequent  promise  purports  to  refer  to  a  rate  or  price  before  mentioned,  and 
no  rate  or  price  was  before  mentioned,  but  only  a certain  rate  or  price;  which 
rate  or  price  no  where  appears :  the  objection  which  is  here  pointed  oat  by 
special  demurrer,  is  well-founded.  As  to  the  case  of  Ward  v.  Harris,  we 
may  collect  the  inclination  of  the  Court  to  have  been  to  hold  the  declaration 
bad,  if  the  question  had  arisen  on  special  demurrer;  the  majority  only  hold- 
ing it  to  be  sufficient  as  being  after  verdict.  But  how  much  more  certain  was 
that  count  than  these  :  for  it  was  a  barter  of  a  horse  for  oil;  and  the  only 
objection  was,  that  the  count  did  not  state  the  quantity  or  price  of  the  oil : 
but  still  the  subject  of  the  barter  for  the  horse  was  stated  to  be  oil :  whereas 
here  the  count  refers  to  a  rate  or  price  before  mentioned  to  be  paid  for  the 
goods,  when  none  was  mentioned. 

GaosE,  J.  declared  himself  of  the  same  opinion. 

Lk  Blanc,  J.  The  counts  are  all  too  general.  I  agree  that  a  preceding 
contract,  after  it  is  broken,  need  not  be  stated  with  the  same  precision  as  the 
immediate  contract  declared  upon  ;  but  here  there  is  uncertainty  introduced 
into  the  contract  declared  upon,  because  it  refers  to  a  rate  or  price,  before 
mentioned,  in  the  former  contract  which  it  adopts ;  and  then  the  count  states 
that  in  consideration  that  the  plaintiffs  would  still  receive  and  pay  for  the 
wool  at  the  rate  or  price  and  in  manner  last  aforesaid,  ore.  the  defendants 
promised,  &c. :  but  it  is  nowhere  stated  what  that  rate  or  price  was.  And 
then  again  it  is  alleged,  that  the  plaintiffs  were  ready  and  willing  to  receive 
and  pay  for  the  wool  at  the  rate  or  price  and  in  manner  last  aforesaid  ;  bat 
that  is  only  saying  that  they  were  ready  and  willing  to  pay  for  the  wool  at 
an  uncertain  price,  and  in  an  uncertain  manner. 

Baylry,  J.  In  many  cases  it  may  not  be  necessary  to  state  the  price  of 
goods  contracted  to  be  delivered  ;  but  .where  the  question  of  damages  is  to 
depend  entirely  on  what  the  price  agreed  on  was,  there,  I  think,  it  is  neces- 
sary to  state  the  price.     Now  here  the  damages  to  the  purchaser  for  the  non- 


Co)  The  role  laid  down  in  that  ease  waa.  that  it  is  •officiant  in  declaring  upon  any  agree- 
ment,  consisting. of  different  parts,  either  ander  seal  or  not,  to  state  so  ranch  of  it  dnly  as 
Constitutes  that  contract,  the  breach  of  which  it  complained  of,  prescribes  ihe  duty  to  be 
performed,  and  the  time,  manner,  and  olAer  circumstances  of  Ut  performance:  with  this 
difference  only,  that  in  caae  of  an  agreement  not  under  seal,  ihe  consideration  must  be  ttat- 
ed9  end  no  part  of  the  entire  consideration  for  any  promise  contained  in  the  agreement 
can  be  omitted. 
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delivery  of  the  goods  contracted  for  were  to  be  estimated  by  the  difference 
between  their  actual  value  and  the  price  agreed  upon :  but  the  contract,  as 
stated  in  these  counts,  gives  no  measure  at  all  for  the  damages.  Then  sup- 
pose there  was  judgment  by  default,  the  jury  would  have  to  assess  the  dama- 
ges without  any  standard  to  refer  to.  I  never  before  saw  a  declaration  of 
this  sort  containing  general  counts  like  these,  without  also  a  count  in  which 
the  price  of  the  goods  was  stated,  and  to  which,  therefore,  the  defendant  could 
not  demur ;  and  that  may  account  for  the  objection  not  having  been  before 
taken.  Judgment  for  the  defendanls(l). 


Elizabeth  Ann    Coxe,  an   Infant,  by    John  Gordon,  her 
next  Friend  v.  Day. 

18  East,  118.    Nov.  23,  1810. 

Where  a  power  of  leasing  was  given  to  tbe  father,  tenant  for  life,  and  after  his  decease,  to 
the  too,  tenant  for  life;  and  the  son  obtained  a  grant  from  the  father  of  his  life  estate 
(without  noticing  the  power)  subject  to  a  certain  rent,  with  a  power  of  re-entry  for  non- 
payment, & e.  held  that  tbe  son,  daring  the  life-time  of  his  father,  conld  not  lease  under 


Coder  a  leasing  power,  with  a  condition  (inter  alia)  for  re-entry  for  noo-pnym0nt  of  rent  fos 
SI  dnys,  a  lease  granted  with  a  condition  for  re-entry  for  non-payment  of  rent  in  20  days, 
in  case  no  sufficient  distress  can  be  taktn  on  the  premises  thereby  to  levy  the  rent,  \  c.  is 
sots  good  execution  of  the  leasing  power;  such  eondhiontil  power  of  re-enry  beting  less  be- 
neficial to  tbe  remainder-man  than  an  absolute  power  of  re-eatry  on  non-payment  of  rent* 

THE  Master  of  the  Rolls  directed  a  case  to  be  sent  for  the  opinion  of  this 
Court,  of  which  the  following  is  the  substance. 

By  indentures  of  lease  and  release,  of  July,  1790,  to  which  Charles  Westly 
Coxe  and  Anne  his  wife,  both  since  deceased,  Charles  Coxe,  the  father  of  C 
W.  Coxe,  and  certain  trustees,  were  parties ;  being  the  settlement  mode  after, 
in  pursuance  of  articles  before,  the  marriage  of  C.  W.  Coxe  with  Anne  Gor- 
don bis  wife ;  certain  manors,  messuages,  and  lands,  &c.  in  the  county  of 
Wilts,  of  which  C.  W.  Coxe  was  then  seized  io  fee,  were  conveyed  by  him 
with  his  wife  to  the  trustees  to  the  use  of  C.  W.  Coxe  and  his  assigns  for  life, 
sans  waste ;  remainder  to  the  use  of  the  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  tbe  use  of  tbe  first  and  other  sons  of  C.  W.  Cox* 
and  Anne  his  wife  in  tail  male;  remainder  to  the  use  of  all  and  every  their 
daughter  and  daughters,  equally  to  be  divided  if  more  than  one,  in  tail  general, 
kc.  And  by  the  same  indentures  Charles  Coxe  and  C.  W.  Coxe  conveyed 
other  lands  in  Sapperlon  and  Frampton  Mansel  in  Gloucestershire,  (being  part 
of  the  premises  demised  by  the  lease  of  the  17th  of  February,  1802,  after 
mentioned)  of  which  (\  Coxe,  the  father,  was  then  seised  for  life,  with  remain- 
der to  his  son  C.  W.  Coxe  in  fee  to  the  trustees,  to  the  use  of  C.  Coxe  and  hi* 
vssigns  for  life,  sans  waste  ;  remainder  to  the  use  of  C.  W.  Coxe  and  his  assigns 
for  life,  sans  waste ;  remainder  to  the  use  of  the  trustees  during  C.  W. 
Coze's  life  to  preserve  contingent  remainders.;  with  remainders  to  such  and 
the  same  uses  as  were  before  stated  in  respect  of  the  Wiltshire  estate.  ■  The 
release  also  contained  a  power  of  leasing  the  Gloucestershire  estate  in  these 
terms.  Provided  also,  that  it  shall  and  may  be  lawful  to  and  for  the  said  C. 
Coxe  during  his  life,  and  after  his  decease  to  and  for  the  said  C.  W.  Coxe 
during  his  life,  from  time  to  time  by  indenture  to  demise  all  or  any  part  of  the 
premises,  &c.  to  any  person  or  persons,  for  any  term  or  number  of  years  not 
exceeding  21,  in  possession  and  not  in  reversion,  or  by  way  of  future  interest, 
without  taking  any  fine  or  income,  or  any  matter  or  thing  in  the  nature  thereof, 
for  making  such  leases  ;  and  so  as  the  lessees  were  not  made  dispunishable  of 
waste,  &cf;  and  teserving  the  best  and  most  improved  rent  payable  half-year* 

-■         .  mg.  ii  -  ■  i  -    ■       i  ■   ■  ...  ....        ...      — . 

(1)  Vide  Carpenter  v.  Alexander*  9  Johns.  Rap.  291. 
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ly  daring  the  continuance  of  such  leases :  and  so  as  in  entry  such  lease  there 
be  contained  a  condition  of  re-entry  for  non-payment  of  (he  rent  reserved  by 
the  space  of  21  days  :  and  so  as  the  respective  lessees  execute  counter  parts, 
&c.  And  a  corresponding  power  was  extended  to  the  copyholds,  to  demise 
them  by  copy  of  court-roll,  reserving  the  ancient  rents,  &c.  By  the  same  in- 
denture of  release,  Charles  Coxe  and  C.  W.  Coze  conveyed  to  the  trustees  the 
prebend  of  Tarlton,  ahd  certain  .other  lands  in  Tarlton%  in  the  parish  of  Rod- 
manton, in  Gloucestershire  (comprising  the  residue  of  the  premises  contained 
in  the  lease  of  the  17th  of  February,  1802,  hereafter  mentioned)  of  which  C. 
Coxe  was  then  seised  for  the  lives  of  himself  and  of  C.  W.  Coxe,  and  of 
Elizabeth  Baldwin,  and  the  survivor  of  them,  under  a  lease  made  by  the  pre- 
bendary of  Tarlton,  at  and  under  a  certain  yearly  rent  and  services;  haben- 
dum to  the  use  of  the  trustees  and  their  heira  during  the  lives  of  the  said  C. 
Coxe  and  E.  Baldwin,  and  the  survivor,  upon  trust  out  of  the  rents  and  profits 
of  the  said  leasehold  premises  to  pay  the  prebends  1  rent  reserved,  and  perform 
the  covenants  of  the  lessee  ;  and  to  renew  the  lease  on  the  death  of  any  of 
the  cestui  que  vies,  and  as  occasion  should  require,  to  the  intent  that  there 
might  also  be  three  subsisting  lives;  and  next  to  permit  and  suffer  the  clear 
rent  thereof  to  be  received  by  the  said  C.  Coxe  and  his  assigns  during  his  life  ; 
and  after  his  decease,  upon  trust  to  permit  and  suffer  the  same  rents  to  be  re- 
ceived by  C.  W.  Coxe,  and  his  assigns,  during  his  life  ;  and  after  the  decease 
of  the  survivor  of  C.  Coxe,  and  C.  W.  Coxe,  upon  trust  that  the  trustees 
should  stand  seised  of  all  the  said  leaseholds,  subject  to  the  several  trusts  afore- 
said, upon  such  trusts  and  for  such  intents  and  purposes  as  would  best  and 
nearest  agree  with  the  trusts  before  declared  concerning  the  freeholds.  And 
the  release  contained  a  power  for  leasing  the  said  leasehold,  as  follows : — Pro- 
Tided  that  it  shall  and  may  be  lawful  for  the  said  trustees,  at  the  request  of 
the  person  or  persons  who  shall  for  the  time  being,  by  virtue  of  the  trusts  be- 
fore declared,  be  entitled  to  the  receipt  and  enjoyment  of  the  rents  and  profits 
of  the  same  leasehold,  by  indenture  to  make  any  under-lease  or  leases  of  the 
same,  to.  (with  the  like  restrictions  as  in  the  former  leasing  power,  as  to  the 
freehold.)  By  indentures  of  lease  and  release  of  the  26th  and  27th  of  March, 
1792,  between  G  .Coxe  and  C.  W.  Coxe ;  C.  Coxe,  for  the  considerations 
therein  mentioned,  conveyed  to  C.  W.  Coxe,  his  heirs  and  assigns,  the  manor 
and  lands  secondly  released  and  conveyed  by  the  indenture  of  settlement  on 
the  9th  of  July  1790*  and  also  the  prebend  of  Tarlton,  and  the  lands  in  Tarl~ 
ton,  in  Rodmanton,  in  the  county  of  Gloucester,  thirdly  released  and  conveyed 
by  the  same  settlement;  habendum  to  C,  W.  Coxe,  his  heirs  and  assigns,  dur- 
ing the  life  of  C.  Coxe,  subject  to  the  proviso  after  mentioned  :  yielding  and 
paying  to  the  said  C.  Coxe  the  yearly  rent  of  1050/.,  clear  of  all  taxes  and  deduc- 
tions, payable  half-yearly,  at  Michaelmas  and  Lady-day.  Provided,  that  if  the 
said  yearly  rent  of  1050/.  or  any  part  thereof,  should  be  in  arrear  for  20  days 
next  after  the  said  days  of  payment,  &c,  "  being  lawfully  demanded,  and  no 
"  sufficient  distress  or  distresses  can  be  taken  or  found  in  or  upon  the  said  de- 
"  mised  premises  thereby  granted,  <J-c."  or  any  part  or  parts  thereof,  it  shall 
and  may  be  lawful  for  the  said  C.  Coxe,  his  heirs  and  assigns  in  and  upon  the 
said  premises,  &.c.  "  to  re-enter,  and  the  same  to  have  again,  re-possess,  and 
"  enjoy,  and  receive,  and  take  the  rents,  issues,  and  profits,  &c„  until  the  said 
M  rent  and  all  arrears  thereof,  together  with  the  costs  and  charges  of  re-entry 
"and  re-taking  the  possession  thereof  shall  be  lawfully  satisfied  and  paid  ;  any 
"thing  therein  contained  to  the  contrary  notwithstanding."  By  indenture 
of  lease  of  the  17th  of  February,  1802,  6.  W.  Coxe,  in  consideration  of  the 
yearly  rents  and  covenants  thereinafter  reserved  and  contained  on  the  part  of 
the  lessee  to  be  paid  and  performed,  demised  to  the  defendant  the  farm  at 
Tarlton,  together  with  certain  other  lands  in  Rodmanton  (before-mentioned,) 
and  also  certain  of  the  freehold  lands  lying  in  Sapperfon,  in  the  county  of 
Gloucester,  (excepting  mines,  timber,  &c.)  habendum  to  the  defendant  from 
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the  lady-day  next  ensuing  the  date,  for  the  term  of  21  years,  subject  to  the 
proviso  thereinafter  contained  :  reserving  to  C.  W.  Coze,  his  heirs  or  assigns, 
the  yearly  rent  of  800/.,  payable  half-yearly  at  Michaelmas  and  Lady-day : 
which  lease  contained  the  following  proviso  of  re-entry. 

u  Provided  always,  and  these  presents  are  upon  this  express  condition,  that 
in  case  the  said  yearly  rent  of  800/.,  or  any  part  thereof,  occ.  shall  be  behind 
sod  unpaid  in  part  or  in  all,  by  the  space  of  20  days,  &c.  being  lawfully  de- 
manded, and  no  sufficient  distress  or  distresses  can  or  may  be  had,  taken,  or 
found  in  or  upon  the  said  demised  premises,  or  some  part  thereof,  whereby  to 
levy  the  same,  and  all  arrears  thereof,  if  any ;  or  if  the  defendant,  his  exe- 
cutors, &c.  shall  sell  or  assign  over  this  indenture-  of  lease,  or  the  premises 
hereby. demised,  or  any  part  thereof,  &c.,  for  all  or  any  part  of  the  said  demis- 
ed term,  except  to  his  or  their  child  or  children,  without  the  licence,  in  writing, 
of  the  said  C.  W>  Coze,  his  heirs  or  assigns ;  or  if  the  defendant,  his  exe- 
cutors, &c.  do  not  pay  and  perform  all  the  rents  and  covenants,  &c.  on  the 
part  of  the  lessee,  &c. :  then  it  shall  and  may  be  lawful  for  the  said  C.  W. 
Coze,  his  heirs,  &c.  to  re-enter  upon  the  said  demised  premises,  dec.  and  the 
same  to  have  again,  re-possess,  and  re-enjoy  as  in  his  and  their  former  es- 
tate, &c."  The  said  indenture  of  lease  also  contained  a  coveoant  that  the 
lessee  should  lay  out  upon  the  promises,  wiihin  the  term  demised,  100M.  in 
certain  buildings  and  repairs  ;  and  that  in  case  of  any  dispute  about  the  sum 
expended,  it  should  be 'settled  by  bill  delivered,  or  by  a  reference  ;  C.  W. 
Coze  finding  rough  timber  and  lime,  and  assisting  with  his  team,  at  coveni- 
eot  times.  This  instrument,  though  dated  on  the  17th  of  February,  1802, 
was  not  delivered  by  C.  W.  Coxe  until  the  27th  of  April  following ;(a)  and 
the  defendant  at  the  same  time  executed  and  delivered  a  counterpart  of  such 
lease.  The  defendant  took  possession  of  the  demised  premises  at  Lady-day, 
1802,  and  laid  out,  pursuant  to  his  said  covenant  for  that  purpose,  1000/.  and 
several  hundred  pounds  more  in  repairs  and  improvements  of  them.  Anne 
Coxe  died  in  February,  1797  ;  C.  W.  Coax,  her  husband,  died  on  the  9th  of 
March,  1806 ;  and  C.  Coxe,  the  father,  died  on  the  19th  of  February,  1808. 
The  plaintiff,  Elizabeth  Anne  Gordon  (late  Coxe)  was  the  only  issue  of  the 
marriage  of  C  W.  Coxe  and  Anne  his  wife ;  and  the  said  plaintiff  and  Joseph 
Kaye,  to  whom  a  conveyance  had  been  previously  executed  by  the  surviving 
trustee  of  that  part  of  the  premises  demised  by  the  said  lease  to  the  defendant, 
which  consisted  of  the  prebendal  estate,  in  Easter  term,  1808,  brought  an 
ejectment  against  the  defendant  to  recover  the  whole  of  the  demised  premis- 
es ;  which  was  tried  at  Gloucester  in  the  summer  of  1808,  when  the  plain- 
tiff recovered  a  verdict  for  the  whole  :  but  in  Hilary  term,  1809,  the  Court  of 
K.  B.  set  aside  so  much  of  the  verdict  as  applied  to  the  freehold  part  of  the 
demised  premises,  and  restrained  it  to  the  leasehoM  only,  and  judgmeut  has 
been  entered  accordingly.  The  questions  now  reserved  for  (he  opinion  of  this 
Court  were,  1st,  whether  C.  W.  Coxe  bad  power  to  grant  the  said  lease  to  the 
defendant,  as  to  the  freehold  part  of  the  demised  premises,  during  the  life  of  his 
fcther  C.  Coxe.  2dly,  Whether  the  power  of  re-entry,  reserved  by  the  lease  for 
non-payment  of  the  rent,  be  or  be  not  made  in  conformity  to  the  power  in  the 
settlement  for  granting  leases  of  the  free  hold  part  of  the  demised  premises  :  and 
of  not,  whether  the  lease  be  not  void  on  that  ground.  3dly,  'Whether,  in  con- 
sequence of  the  demised  premises  being  void  at  law,  the  lease  be  or  be  not 
valid  as  to  the  freehold  part ;  the  rent  for  the  whole  being  entire :  and  in  case 
the  lease  is  valid  as  to  the  freehold  part  of  the  premises  ;  whether  the  defend- 
ant will  be  liable  to  pay  the  whole  rent  for  the  same,  or  to  have  the  rent  ap- 
portioned ? 

Puller,  for  the  plaintiff,  contended,   1st,  that  the  lease  granted  by  C.  W. 
Coxe,  the  son,  during  the  life  of  his  father,  C.    Coxe,  of  lands  in  which  the 

(a)  Vido  Do*  d.  Cos*  v.  Day,  10  East,  427. 
Vol  Vn.  10 
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father  had  a  prior  life  estate,  was  not  a  valid  lease  warranted  by  the  leasing 
power  contained  in  the  marriage  settlement  of  July^  1790 ;  for  the  power  was 
given  to  be  exercised  first,  by  C.  Coxe  during  his  life,  and  after  his  decease 
(and  not  till  then)  by  C.  W.  Coxe  during  his  life  ;  whereas  the  lease  in  question 
was  executed  by  C,  W.  Coxe  alone,  during  his  father's  lifetime.  Whatever 
may  be  the  effect  of  the  conveyance  of  the  father's  life  interest  to  his  son,  by 
the  release  of  March,  1792,  in  a  court  of  equity,  the  power  must  be  constru- 
ed strictly  at  law,  and  the  execution  must  be  in  strict  pursuance  of  it :  and 
no  qualifications  in  a  leasing  power  can  be  dispensed  with,  except  such  as  go 
to  the  destruction  of  the  power  itself,  Winter  v.  Looeday,  Carth.  429 :  but 
here  the  qualification  did  not  go  to  the  destruction  of  the  power,  because 
after  the  conveyance  of  the  father's  life  estate  to  the  son,  the  latter  could  by 
applying  to  equity  have  compelled  the  father  to  join  in  executing  a  leate,  if 
proper.  It  does  not  even  appear  to  have  been  the  intention  of  the  parties  to 
tbe  conveyance  of  1779,  that  the  son  alone  should  have  the  power  of  leasing 
reserved  to  the  father  by  the  prior  deed  of  settlement ;  for  what  could  then 
have  prevented  the  son  from  taking  a  fine,  and  leasing  to  the  tenant  for  a 
nominal  rent ;  which  would  have  been  good  as  against  the  father  and  son  dur- 
ing their  lives;  and  were  then,  after  the  son's  death,  would  have  been  the 
remedy  of  the  father  for  his  rent  of  10501.  per  annum,  in  case  there  was  no 
sufficient  distress  on  the  premises:  for  if  the  lease  were  well  executed  under 
the  power,  the  tenant  would  claim  under  the  prior  settlement.  But  if  the  fath- 
er had  intended  to  convey  and  transfer  over  to  the  son  his  power  of  leasing, 
he  could  not  do  so  ;  for  according  to  Lady  Gresham's  case, (a)  a  power  to  lease 
cannot  be  executed  by  attorney,  but  only  by  the  party  himself  to  whom  it  is 
personally  given  ;  and  this  rule  is  applied  as  well  to  authorities  coupled  with 
an  interest  as  to  naked  authorities.  And  in  The  Earl  of  Montague  v.  The 
Earl  of  Bath,  2  Ch.  Rep.  417,  and  Ch.  Cas.  107,  where  the  owner  of  the  es- 
tate had  made  a  voluntary  settlement  of  it  with  a  power  of  revocation  by  a 
certain  instrument;  the  power  not  having  been  regularly  revoked  in  the  man- 
ner prescribed,  was  held  to  be  as  binding  upon  the  parly  as  if  the  restriction 
had  been  imposed  upon  him  by  another.  The  true  meaning,  however  of  the 
power  in  question  is,  that  the  father  and  son  should  each  in  succession  exe- 
cate  the  leases  made  in  his  own  lifetime.  The  power  is  given  to  the  father 
alone,  and  not  to  him  and  his  assigns,  during  his  life,  as  it  would  have  been  if  so 
intended.  As  to  the  second  question,  whether  the  proviso  for  re-entry  in  the 
lease  be  made  in  conformity  to  the  power  in  the  settlement ;  the  proviso  in 
the  lease  is  only  for  the  re-entry  of  the  lessor,  in  rase  the  rent  shall  be  in  ar- 
rear  for  20  days,  and  there  be  no  sufficient  distress  upon  the  premises  whereby 
to  levy  the  same  ;  which  is  much  less  beneficial  to  the  owner  of  the  inheritance 
than  the  absolute  condition  for  re-entry  required  by  the  power  in  every  such 
lease  for  nonpayment  of  the  rent  reserved  by  the  space  of  21  days  ;  without  the 
necessity  of  shewing  that  there  was  no  sufficient  distress  upon  the  premises; 
which  it  might  be  difficult  to  do.  Courts  of  justice,  it  is  said  in  Taylor  d. 
Atkins  v.  Horde,  1  Burr.  121,  have  always  looked  with  a  jealous  eye  to  see 
the  conditions  in  favour  of  the  next  taker  be  pursued,  not  literally  only,  but 
substantially.  The  rent  must  be  reserved  with  all  the  beneficial  circumstances. 
And  in  Orby  v.  Lord  Mohun,  2  Vern.  631.  542  and  3  Ch.  Rep<  102,  a  lease 
under  a  power  reserving  the  ancient  rent,  without  specifying  what  that  rent 
was,  was  held  void  by  Lord  Keeper  Covoper  and  Lord  C.  J.  Trevor,  against 
Lord  HolVs  opinion  ;  because  it  put  the  remainder-man  under  a  difficulty  in 
declaring  or  avowing  for  the  rent  in  arrear.  [Lord  EUenborough,  C.  J. 
There  can  be  no  doubt  that  it  is  more  beneficial  to  the  owner  of  the  estate  to 
have  a  power  of  re-entry  at  once  upon  the  tenant,  upon  non-payment  of  the  rent 

(a)  Cited  in  Cemftc'f  case,  9  Rep*  96,  a,  and  Palm.  486. 
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within  a  certain  time,  than  to  have  such  a  power  only  in  case  there  shall  be 
no  sufficient  distress  upon  the  premises  from  time  to  time  as  the  rent  shall  fall 
in  arrear.]  The  3d  point,  he  admitted,  was  against  him,  upon  the  authority 
of  Co.  Lit.  148.  b. ;  which  does  not  appear  to  have  been  questioned*  Lord 
Coke  says,  **  concerning  the  appointment  of  rents,  there  is  a  difference  be- 
tween a  grant ,  and  a  reservation  of  a  rent :  foV  if  a  man  be  seised  of  two  acres 
of  land  ;  of  one  in  fee  simple*  and  of  another  in  tail ;  and  by  his  deed  grant  a 
rent  out  of  both  in  fee,  in  tail  for  bfe,  &c.,  and  dieth  ;  the  land  entailed  is  dis- 
charged, and  the  land  in  fee  simple  remains  charged  with  the  whole  rent :  for 
against  his  own  grant,  he  shall  not  take  advantage  of  the  weakness  of  his  own 
estate  in  part.  But  if  he  make  a  gift  in  tail,  a  lease  for  life,  or  for  years,  of 
both  acres  ;  the  donor  oi  lessor  dieth  ;  the  issue  in  tail  avoideth  the  gift  or 
lease  ;  the  rent  shall  be  apportioned  :  for  seeing  the  rent  is  reserved  out  of 
and  for  the  whole  land,  it  is  reason  that  when  part  is  evicted  by  an  elder  title, 
the  donee  op  lessee  should  not  be  charged  with  the  whole  rent,  but  that  it 
should  be  apportioned  rateablv  according  to  the  value  of  the  land*  as  Littleton 
Here  saith." 

Abbot,  contra.  As  to  the  first  question  ;  it  must  be  taken  in  a  court  of  law 
that  the  conveyance  from  the  father  to  the  son  was  of  his  whole  interest. 
The  rent  reserved  is  analogous  to  a  fee  farm  rent,  though  it  cannot  be  so 
called  ;  and  until  the  condition  be  broken  the  estate  of  the  father  is  in  the 
son.  As  to  the  possibility  of  the  father  being  prejudiced  by  the  transfer  of 
this  power  to  the  son ;  it  must  be  recollected  that  powers  of  this  sort  are  in- 
troduced, not  for  the  benefit  of  the  tenant  for  life,  but  of  the  remainder-man. 
[Lord  Elttn&arougk,  C.  J.  The  power  to  lease  for  sa  long  a  term  is  for  the 
benefit  of  the  tenant  for  life  ;  the  qualifications  only  are  for  the  benefit  of  those 
in  remainder.]  No  lease  however  could  be  made  without  reserving  the  best 
rent;  and  therefore  the  father- could  not  be  prejudiced..  The  son  then  being 
assignee  of  the  father's  estate,  the  question  is,  whether  he  may  not  execute 
the  power  of  leasing,  although  it  be  not  in  terms  given  to  the  father,  and  his 
assigns.  Such  a  power  was  holden,  ir>  Edwards  v.  Slater,  Hardr.  415,  to  be 
annexed  to  the  estate  of  the  tenant  for  life,  and  not  merely  collateral  bo  it. 
And  there  are  several  cases  to  shew  that  if  the  tenant  for  life  forfeit  his  estate* 
the  power  annexed  to  it  is  also  gone..  Then  it  follows  that  the  person  seised 
of  that  estate  by  a  lawful  conveyance  may  execute  the  power  annexed  to  iu 
This  case  is  the  stronger  in  favour  of  the  power  passing  with  the  estate  ; 
because  the  son,  who  was  next  in  remainder,  was  as  much  interested, 
at  least,  in  due  execution  of  the  power  as  the  father  himself.  Lady 
Gresham's  case,  9  Rep.  76.  a,  which  was  determined  at  the  assizes, 
is  very  distinguishable;  for  there  the  tenant  had  delegated  his  power  to  a 
stranger,  to  whom  fce  had  not  assigned  his  estate.  In  How  v.  Whitefield,(a) 
a  power  of  leasing  was  held  well  executed  by  the  assignee  of  a  term  to  which 
such  power  was  annexed  :  but  there  the  power  was  given  in  express  terms  to* 
the  party  and  his  assigns.  2dly,  As*  to  the  sufficiency  of  the  clause  in  the 
lease  for  re-entry,  compared  with  the  requisition  of  the  power;  admitting  that 
there  must  be  a  substantial  compliance  with  the  terms  of  the  power,  and  in  a 
manner  equally  beneficial  to  the  remainder- man,  the  question  is,  whether  that 
has  not  been  done  in  this  instance  ?  The  power  does  not  affect  to  specify  the 
?ery  terms  of  the  clause  to  be  introduced,  but  only  to  give  the  substance  of  it. 
The  lease  does  in  fact  contain  a  condition  of  re-entry  for  non-payment  of  the 
Tent  reserved  for  20  days  ;  and  not  the  less  so,  because  ii  is  only  to  be  exer- 
cised if  there  be  not  a  sufficient  distress  on  the  premises  out  of  which  the  land- 
lord may  immediately  satisfy  himself  for  the  Tent  due.  The  sole  object  of 
fuch  a  clause  is  to  secure  the  rent ;  but  if  there  be  a  sufficient  distress,  that 

(*)  T.  Jqp*s,  U0)  and  Ventr,  839.  8..  C. 
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object  is  more  immediately  and  effectually  secured  than  by  re-entry.  [Lord 
ElLenborough,  C.  J.  In  the  one  case,  ii  is  to  be  secured  from  time  to  time  by 
successive  suits,  with  the  risk  of  sureties  if  the  distress  be,  replevied  ;  in  the 
other,  it  is  secured  once  for  all  by  the  landlord's  repossessing  himself  of  the 
land  out  of  which  the  rent  is  derived.]  In  substance  it  amounts  to  the  same 
thing;  for  at  any  time  before  the  landlord  recovers  in  ejectment  for  the  forfeit- 
ure, the  tenant  coming  in  and  paying  the.  arrears  and  costs  will  be  relieved  :(a) 
it  is  therefore  now  become  merely  a  clause  in  terrorem.  [Ld.  Ellenborough* 
C.  J.  Surely  the  direct  power  of  re-entry  is  more  beneficial  to  the  landlord.] 
It  was  found  to  be  so  difficult  for  the  landlord  to  avail  himself  of  the  geoeral 
power  of  re-entry  for  non-payment  of  rent  at  the  day,  on  account  of  the  precis- 
ion required  in  making  the  demand  of  rent,  that  the  legislature  passed  the  act 
of  the  4  Geo.  2.  c.  2a  [Lord  Ettenborougk,  C.  J.  The  very  provision  of 
the  legislature  shews  that  there  is  a  difference  in  this  respect.] 

Puller  was  stopped  in  reply :  and 

Lord  Ellenborouqh,  C,  J.  said,  that  the  Court  would  certify  their  opinion 
to  his  Honour.     And  afterwards  the  following  certificate  was  sent. 

This  case  has  been  argued  before  us  by  counsel :  we  have  considered  it, 
and  are  of  opinion  upon  the  first  question  submitted  to  our  consideration,  that 
the  said  Charles  Westley  Coxe  bad  not,  during  the  life  time  of  bis  father 
Charles  Coxe,  power  to  grant  the  lease  to  the  said  defendants,  as  to  the  free- 
hold part  of  the  said  demised  premises.  And  upon  the  second  question,  that 
the  power  of  re-entry,  reserved  in  and  by  the  said  lease  for  non-payment  of 
the  rent,  is  not  made  in  con  family  to  the  power  in  the  settlement  for  grant- 
ing leases  of  the  freehold  part  of  the  said  demised  premises ;  and  that  the 
lease  is  void  on  that  ground. 

The  above  opinion  on  the  first  and  second  questions  made  it  unnecessary 
for  us  to  enter  upon  the  consideration  of  the  third, 

ELLENBOROUGH. 
N.  GROSE. 
S.  LE  BLANC. 
J.  BAYLEY. 


Lowndes  and  Others,  Assignees  of  Lees,  a  Bankrupt,  v. 
Anderson  and  Others. 

13  East,  180.     Nov.  28,  1810. 

Bank  notes  cannot  be  followed  by  the  leg* I  owners  into  the  handi  of  bono  fide  holder*  for  a 
valuable  consideration  without  notice.  Therefore,  where  a  trader,  after  a  commission  of 
bankrupt  issued  against  him,  wishing  to  redeem  a  bill  of  exchange  which  he  had  before  re- 
mitted to  hi«  bankers,  to  whom  he  was  indebted  mnch  beyond  the  amount,  secretly  em- 
ployed an  nnknown  agent,  in  whose  hands  he  placed  for  that  purpose  four  other  bills  of 
about  the  same  value  :  and  such  agent,  after  endeavouring  in  vain  to  prevail  on  the  bank- 
ers to  take  in  exchange  such  four  bills  for  the  one,  (which  application  was  made  as  from 
and  in  the  names  of  third  persons,  though  seconded  by  a  letter  from  the  trader  to  the  bank- 
ers, received  by  them  about  the  same  time,)  passed  off  the  four  bills  in  the  market,  and 
obtained  bank  notes  for  the  same,  with  which  bunk  notes  he  took  up  the  first  bill  out  ot  the 
banker's  ha  ds  in  the  usual  way  ;  held  that  the  assignees  of  the  bankrupt  trader  could  not 
recover  from  the  bankers  the  amount  of  such  bank  notes,  the  produce  of  the  four  bills,  part 
of  the  bankrupt's  estate,  though  disposed  of  by  him  after  his  bankruptcy  :  the  bankers  hav- 
ing bona  fide  for  a  valuable  consideration,  and  without  notice  of  the  true  owners,  received 
each  bank  notes. 

THE  plaintiffs  declared  in  assumpsit  upon  the  common  money  counts,  for 
money  lent,  money  paid,  money  had  and  received  by  the  defendants  to  the  use 

(*)  Vide  st  4  Geo.  8.  c.  20.  recognizing  such  relief  at  law  as  well  aa  in  equity. 
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of  the  plaintiffs  as  assignees,  and  upon  an  account  stated  between  them  ;  to 
which  the  defendants  pleaded  the  general  issue  :  and  at  the  trial  before  Lord 
EUtnborough,  C.  J.  at  Guildhall,  a  verdict  was  found  for  the  plaintiffs  for 
25067.  18*.  2d.  subject  to  the  opinion  of  the  Court  upon  this  case  : 

The  plaintiffs  are  assignees  of  William  Lees,  a  bankrupt,  against  whom  a 
commission  issued,  dated  the  5th  of  August,  1807,  upon  an  act,  of  bankruptcy 
commuted  on  the  3d  of  that  month.     The  defendants  ore  bankers  in  London. 
On  the  lltb  of  April,  1807,  Lees  paid  or  remitted  10  the  defendants  a  bill  of 
exchange,  dated  the  1st  of  Septembtr  1806,  drawn  by  him  and  accepted  by 
Damon  and  Walmsley  of  Lancaster,  for  25091.  19s.  payable  12  months  after 
date  to   the  order  of  Lees  the  drawer*  and  indorsed  by  him,  and  also  by 
Gregsom  and  Co.  of  Liverpool.     The  bill  was  paid  to  the  defendants  on  a 
geoeral  banking  account,  and  in  the  usual  way  of  business ;  and  about  the 
same  time  Lees  drew  several  bills  of  exchange  on  the  defendants  to  the  amount 
of  the  said  bill   or  thereabouts,  in   the   common    course  of  business ;  Lees 
having  been  in  the  habit  of  making  remittances  to  and  drawing  bills  on  them, 
as  suited  his  own  business :  and  Lees  was,  at  the  time  he  paid  this  bill  for 
2509/.  19*.  to  his  bankers,  and  still  is,  indebted  to  them  for  money  advanced  in 
a  sum  very  considerably  above  the  amount  of  all  their  securities.    On  the  27th 
of  July,  1807,  Lees  knew  of  his  approaching  insolvency  ;  and  being  particu- 
larly desirous  to  get  this  bill  for  2509/.  19s.  into  his  possession,  desired  his  clerk, 
B.  Prescott,  to  go  to  London  immediately  for  that  purpose  ;  and  on  the  28th 
July,  1807,  Lees  gave  Prescott  four  bills  to  the  amount  of  2525/.  3s.  2d.,  with 
which  he  that  day  set  off  for  London,  and  was  directed  by  Lees  to  do  the  bu- 
siness through  the  medium  of  a  third  person.     On  the  4tb  of  August,  Pres- 
cott,  according  to  the  instructions  of  Lees  to  employ  a  third  person,  gave 
thtse  bills  to  a  friend  of  his  in  London,  who  was  unknown  to  the  bankers,  and 
requested  him  to  go  to  the  defendants  and  receive  the  bill  for  2506/.  19*. ; 
and  soon  after  the 'stoppage  of  Lees,  and  before  the  defendants  had  heard  of 
the  commission  of  bankrupt  against  him,  this  person  called  at  the  defendant's 
banking-house,  in  consequence  of  the  direction  he  had  received  from  Prescott, 
to  take  up  the  bill  for  2509/.  19.*.,  and  brought  the  bills  of  exchange  for  that 
purpose,  which  had  been  so  given  by  Lees  to  Prescott.     The  defendants  ask- 
ed this  person  from  whom  he  came  ?  he  said  he  came  to  take  up  Danson  and 
Walmsley's  acceptance  from  Lowndes  and  Bateson,  who  are  merchants  in  Liv- 
erpool ;  and  being  asked  by  the  defendants,  whether  Lowndes  and  Bateson 
would  indorse  the  bills,  he  said  he  did  not  know.     The  defendants  then  re- 
fused 10  take  the  bills  which  were  so  offered   to  them.     Some  time  after  this, 
and  after  the  middle  of  August  1807,  the  same  person,  in  consequence  of  the 
directions  he  had  received  from  Prescott,  again  offered  bills  to  take  up  the 
bill  for  2509/.  19*. ;  but  the  defendants  refused  to  take  the  bills  which  were 
so  offered  on  this  second  application.     On  the  day  when  this  second  application 
was  made,  the  defendants  had  received  a  letter  from  Lees,  dated  two  days  be- 
fore, which  stated  the  flourishing  situation  of  his  (Lees')  affairs,  and  that  he 
had  made  arrangements  to  pay  15*.  in  the  pound  immediately,  and  was  to  pay 
or  give  security  for  the  remaining  6*.  in  the  pound,  to  be  paid  soon  ;  that  the 
reason  why  Lees  wished  the  defendants  to  take  the  bills  they  had  before  re- 
fused was,  that  he  had  some  idea   Danson  and   Walmsley's  acceptance  might 
not  be  paid  when  due  at  the  place  where  it  had  been  domiciled  ;  bui  that  if 
Mr.  Lowndes  had  the  acceptance  of  Danson  and  Walmsley  in  his  possession, 
he  had  the  means  of  payment  in  his  own  hands,  and  that  it  would  be  liquidated 
in  that  way  :  and  the  letter  added,  that  the  defendants  by  so  doing  would  get 
lheir  money  immediately.     The  defendants  destroyed  this  letter  after  the  bill 
for  2509/.  19s.  was  given  up  by  them,  as  hereinafter  mentioned,  as  being  in- 
dignant at  the  contents  of  such  letter.     On  the  26th  of  August,  1807,  the 
same  person,  who  had  before  applied  to  the  defendants,  paid  to  the  defendants 
by  PrucoWs  directions  2510/.  in  bank  notes,  which  Prescott  had  procured  by 


78  CASES  IN  MICHAELMAS  TERM 

discounting  the  bills  which  Lees  had  delivered  to  him,  and  received  cash  there- 
out 32.  1;.  lOd. ;  leaving  a  balance  of  2506/.  18$.  24.,  being  the  amount  of  the 
bill  for  25091.  19*.  deducting  9  days'  discount ;  the  bill  not  being  due  till  the 
4th  of  September  ;  and  the  bill  for  25091.  19*.  was  then  delivered  up  by  the 
defendants.  At  the  time  of  the  second  application  for  taking  up  the  bill  for 
25092.  19*.  as  aforesaid,  the  defendants  knew  of  the  bankruptcy  of  Lees.  The 
defendants  at  the  time  of  the  payment,  on  the  said  26th  of  August,  knew  that  the 
commission  against  Lees  had  been  issued.  There  was  no  other  evidence  that 
they  knew  that  the  bills  offered,  for  the  purpose  of  taking  up  Damon  and  Wal- 
mslei/s  acceptance,  were  the  property  of  Lees,  nor  that  the  cash  they  received  was 
the  produce  of  them,  nor  that  the  person  who  applied  to  tfcem  came  from  Lees. 
The  question  was,  Whether  the  plaintiffs  were  entitled  to  recover  ?  if  they 
were,  the  present  verdict  was  to  stand :  if  otherwise,  a  nonsuit  was  to  be  en- 
tered. 

Littledale  for  the  plaintiffs  contended,  that  they  were  entitled)  to  recover  the 
money  in  question,  as  being  the  produce  of  the  bills  which  we*e  delivered  to 
Prescott  by  Lees  before  his  bankruptcy,  for  the  purpose  of  taking  up  the  bill 
of  25092.  19*.  then  in  the  hands  of  the  defendants,  and  which  bills  upon  the 
bankruptcy  of  Lee*  taking  place,  and  before  they  were  converted  into  bank  notes, 
became  the  property  of  the  assignees.  [Lord  Ellenborough,  C.  J-  What 
objection  can  there  be  to  these  defendants  selling  a  bill  of  exchange,  their 
property,  for  bank-notes.]  The  four  bills  being  the  propeety  of  the  assignees 
in  the  hands  of  Prescott,  the  bank-notes  which  he  received  from  them  must 
equally  be  the  property  of  the  assignees  ;  and  these  identical  notes  ate  traced 
into  the  hands  of  the  defendants  after  the  bankruptcy. 

Lord  Ellenborough,  C.  J.  It  would  be  a  grievous  inconvenience  if  bank 
notes  could  be  followed  in  the  manner  now  attempted  through  the  bands  of 
bona  fide  holders  for  a  valuable  consideration,  without  notice.  The  defend- 
ants had  before  refused  to  exchange  the  bill  for  25092.  19*.  for  the  four  bills; 
l)ut  there  was  nothing  to  prevent  their  disposing  of  it,  if  they  pleased,  to  any 
person  who  tendered  them  the  amount  in  gold  or  bank  notes.  And  when 
they  afterwards,  bona  fide,  for  a  valuable  consideration,  and  without  notice, 
received  bank  notes  from  a  person  who  came  to  take  up  the  bill,  they  cannot 
be  held  accountable  for  them.  The  case  of  Clarke  v.  Shee,  Cowp.  200,  is  de- 
cisive upon  the. question. 

Grose,  J.  concurred. 

Le  Blanc,  J.  Suppose  Prescott,  after  receiving  the  bank  notes  for  the 
bills,  had  spent  any  of  them  in  postchaise  hire,  could  the  assignees  have  recov- 
ered the  amount  from  the  several  innkeepers  ? 

Bayley,  J.  In  Clarke  v.  Shee  the  rule  is  laid  down  generally,  that  where 
money  or  notes  are  paid  bona  fide  and  upon  a  valuable,  consideration,  they 
shall  never  be.  brought  back  by  the  true  owner.(l) 

Nonsuited  to  be  entered,  (a) 

Knox  was  to  hav$  argued  foe  the  defendants. 


(1)  [See  Bullett  v.  Bk.  of  Penruylvania,  2  W.  C.  C.  R.  172.  Martin,*.  Bk.  IT.  8., 
4  do.  253.     SylctsUr  v.  Girard,  4  R.  185.     Safford  v.  Wyekqff,  4  Hill  442.— W.] 

(a)  Vide  MUUr  v.  Raft,  1  Bony  452.  The  following  note  upon  the.  wine  subject  wjml 
tyikea  by  me. 
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The  bolder  of  a  Bank  note  is  prima  facie  entitled  to  prompt  payment  of  it,  and  cannot  b6 
affected  by  the  previous  fraud  of  any  former  holder  in  obtaining  it,  unless  evidence  be  givert 
to  bring  it  home  to  hi*  privity.  But  where  a  Bunk  note  for  5002.  had  been  fraudulently  ob- 
tained by  some  person  unknown  ;  and  on  its  being  presented  for  payment  some  time  after- 
wards by  an  agent  of  a  foreign  principal,  information  was  given  of  the  frand  ;  and  the  prin- 
cipal was  desired  to  inform  the  Bank  how  he  came  by  it  ;  bat  the  only  account  be  would 
give  of  it  Was,  that  he  had  received  it  in  payment  of  good*  from  a  man  dressed  in  snch  a 
way,  of  whom  he  knew  nothing  ;  and  it  was  farther  proved,  that  Bank  notes  of  so  large  a 
value  were  not  usually  circulated  in  that  foreign  country  :  this  was  held  to  be  sufficient  ev- 
idence to  be  left  to  a  jury  of  the  principal's  privity  to  the  original  fraud,  in  an  action  of  tro- 
ver brought  by  his  agent  to  recover  it  from  the  Bank  who  had  detained  it  under  the  author- 
ity of  the  original  owner,  to  whom  it  probably  belonged.  And  the  question  was  not  altered 
by  the  ageni,  who  received  it  on  account,  having,  after  notice,  made  payments  for  his  prin- 
cipal which  turned  the  balance  in  favour  of  snch  agent 

Solomons  v.  The  Bank  of  England.  M."  82  G.  S.  1791.  B.  R. — Trover  for  a  bank 
note  or  500/.  At  the  trial,  before  Lord  Kenyon  C.  J.  at  Guildhall,  it  appeared  that  the  note 
in  question  had  been  fraudulently  obtained  by  some  person,  by  means  of  a  forged  draft,  from 
Batson  and  Company,  who  acquainted  the  Bank  therewith  ;  and  therefore  when  it  was  pre- 
sented for  payment  at  the  Bank  some  time  a  tier  wards  by  the  p'aintiff,  it  was  stopped,  and  the 
plaintiff* was  informed  by  the  Bank  of  all  the  circumstances,  and  required  to  give  an  account 
how  be  came  by  it :  this  was  on  the  2d  of  February,  1790.  It  appeared  that  he  had  re- 
ceived the  note  from  Hymen  and  Hendricks,  his  correspondents,  Jews  living  at  Middleburghi 
in  a  tetter  (Which  was  rend,)  dated  27th  of  January ,  1790,  Wherein  they  informed  him  that 
tbey  shouhl  draw  upon -him  for  the  amount  at  some  future  period.  The  plaintiff*,  on  present- 
ing the  note  at  the  Bank  bad  inquired  whether  it  were  a  good  one,  it  being  of  three  years 
standing.  In  consequence  of  what  then  passed  ho,  by  the  desire  of  the  Hank,  wrote  to  his 
correspondents  at  Middleburgh,  to  learn  how  they  came  by  the  note  :  the  only  answer,  how- 
ever, which  was  cotnmonicated  to  the  Bank,  was  in  a  letter  from  those  correspondents  to  the 
plaintiff,  that  they  had  received  it  from  a  man  dressed  in  such  a  way,  in  payment  for  goods 
and  that  they  knew  nothing  of  him.  Another  letter  was  road  on  thejrart  of  the  plaintiff  from 
the  same  persons,  dated'  11th  of  April  following  ;  telling  the  plaintiff  that  they  would  not  be 
amused  by  Vtim  any  longer  ;  thatlhey  should  either  draw  upon  him  for  the  amount  of  the 
note,  or  expected  that  he  would  immediately  return  it  to  them,  in  case  the  Bank  would  not 
pay  it.  The  note  was  stated  to  have  been  received  by  the  plaintiff*  in  reduction  of  a  balance 
(I)  due  upon  his  correspondents'  account.  It  further  appeared  upon  evidence,  that  Bank 
notes  of  so  large  an  amount  ns  this  were  not  usually  current  at  Mid  Heburqh. 

Lord  Kknyoiv,  C.  J.  before  whom  this  case  was  tried  at  Guildhall,  stated  to  the  jury, 
that  inasmuch  ns  it  did  not  app»*?ir  that  the  plaintiff  himself  had  paid  a  valuable  consideration 
for  the  note  before  notice,  he  should  consider  him  as  the  agent  of  Hymen  &  Hendricks  ;  and 
whh  respect  to  them,  be  was  by  nb  means  satisfied  in  his  oWn  mind  that  they  had  properly 
accounted  for  their  possession  of  it :  whereupon  the  plaintiff's  counsel  desired  to  be  nonsuited ; 
which  was  done. 

Bearcroft  obtained  a  rule  to  shew  cause  why  that  nonsuit  should  not  be  set  aside,  on  the) 
ground  that  the  holder  of  the  Bank  note  was  entitled  to  the  payment  of  it  on  the  mere  pro-' 
(Suction  thereof,  it  being  equivalent  to  money;  and  that  no  suspicion  or  fraud  whatever  would 
warrant  a  wit  holding  of  it,  unless  the  fraud  were  brought  home  to  the  holder  himself.  That 
in  this  case  there  was  no  evidence  whatever  to  impute  fraud  to  the  plaintiff,  and  that  the' 
proof  of  it  lay  affirmatively  on  the  defendants,  and  not  negatively  on  the  holder  of  the  note. 

Ershine  and  Piggott  shewed  cause.  They  admitted  from  MVler  ▼.  Race,  1  Burr.  452; 
Grants.  Vaughan,  8  Burr.  1516.  Peacock  v.  Rhodes,  Dougl.  683,  and  other  cases,  that 
prima  facie  the  bearer  of  a  Bank  note  was  entitled  to  receive  the  money  merely  on  the  score* 
of  his  possession,  and.that  no  other  person  was  entitled  to  the  note  unless  he  were  also  entit- 
led to  the  money  :  and  that  whoever  impeaches  his  title  must  take  the  burden  of  proof  upon 
himself.  But  the  principle  of  all  the  cases  was,  that  tho  party  standing  upon  his  possession  was 
a  bona  fide  holder,  for  a  valuable  consideration;  and  therefore  the  case  did  not  apply  to  es- 
tablish this  plaintiff's  right,  who  appeared  upon  the  evidence  not  to  be  a  holder  for  a  valua- 
ble consideration  before  notice.  It  appears  plainly  from  the  letters,  that  on  the  2d  of  Feb- 
ruary ,  1790,  Vi  ben  he  Was  informed  by  the  Bank  of  all  the  facts  relative  to  the  note,  he  had 


(1)  How  this  fact  was  did  not  appear  with  certainty  on  the  evidence  ;  namely  whether 
the  balance  due  from  Hymen  and  Co.  to  the  plaintiff'  bad  accrued  at  the  time  when  the  note 
was  first  received  by  the  plaintiff  or  in  the  course  of  the  transaction  after  notice  by  him  of  all 
the  circumstances.  But  what  is  stated  above  is  the  evidence  which  waa  given  of  the  plain* 
tiff's  con  venation  with  the  bank  officers,  on  being  interrogated  by  them  concerning  his  title 
to  the  note. 
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not  then  advanced  an/  consideration  for  it  to  hi«  correspondent*,  from  whom  he  only  received 
it  on  the  27th  of  January  preceding,  and  who  then  informed  him  that  they  annuld  draw  upon 
him  for  the  amount  at  some  future  period.  It  is  a*  plain  ih  it  on  the  lltb  of  April  he  had 
not  advanced  any  thing  on  the  note  ;'for  they  wrote, to  desire  him  either  to  pay  in*  money  or 
return  the  note.  If  after  notice  he  thought  proper  to  pay  t he  money,  the  mint  he  can  claim 
ia  to  stand  in  the  shoes  ef  Hymen  &  Hendricks,  from  whom  he  received  it.  Now  as  to  them, 
sufficient  evidence  was  given  to  call  on  them  to  shew  more  especially  how  they  came  by  it. 
If  the  plaintiff  in  order  to  avert  the  verdict  which  be  siw  hanging  over  his  head,  thought  pro- 
per to  be  nonsuited,  there  is  no  ground  for  this  Court  to  interfere ;  there  being  evidence 
enough  to  warrant  the  suspicion  intimated  by  the  learned  Judge. 

Barcrqft,  in  support  of  the  rule,  contended  that  upon  settled  principle!  of  law,  and  on  the 
broad  ground  of  policy,  the  plaintiff  wis  entitled  to  recover;  and  that  there  was  no  evidence 
here  to  warrant  the  intimation  of  opinion  given  by  his  lordship  to  the  jury,  to  avert  the  con- 
sequences of  which  the  plaintiff  had,  in  deference  to  that  opinion,  submitted  to  a  nonsuit.  In 
one  point  of  view  the  case  was  of  great  moment  as  it  affected  public  policy,  which  was  deep- 
ly interested  in  sustaining  the  credit  of  the  Hank  abroad  as  wol!  as  here;  which  could  only 
be  done  by  giving  the  samo  currency  to  Bank  notes  as  to  the  cash  itself  which  thev  represent- 
ed, and  for  which  they  were  always  taken  by  the  public.  But  if  once  the  Bank  were  per- 
mitted to  withhold  payment  upon  the  same  grounds  as  would  warrant  it  in  the  case  of  bills  of 
exchange,  the  confi  lence  of  foreigners  would  be  greatly  shaken,  and  the  circulation  of  these 
notes  very  much  diminished.  But  in  point  of  law  also,  it  appears  from  the  cases  alluded  to 
on  the  other  side,  that  the  bare  possession  of  a  Bank  note  is  sufficient  to  entitle  the  possessor 
to  payment,  unles  it  appear  by  positive  evidence  that  he  himself  came  by  it  fraudulently. 
Any  fraud  committed  by  any  person  previously,  in  obtaining  the  note,  is  not  sufficient,  unless 
it  be  also  shewn  th;it  the  possessor  was  privy  to  it.  The  burden  of  proof  in  all  such  cases 
rests  upon  those  who  object  to  the  payment  of  it.  Now  here  it  was  even  proved  m  the  part 
of  the  plaintiff,  which  was  not  necessary  for  him  to  do,  that  be  had  bona  file  received  this 
note  from  his  correspondents  as  Mid  Uehurgh,  upon  account,  urtd  in  reduction  of  his  balance. 
His  title,  therefore,  was  at  all  events  unimpeachud,  whatever  theirs  might  he.  But  even  sup- 
posing the  plaintiff's  title  rested  ultimately  upon  theirs  it  was  not  sufficient  for  the  Bank  to  call 
npon  them  to  shew  how  they  came  by  the  note.  They  were  not  bound  to  disclose  any  thing. 
They  had  a  right  to  receive  payment,  till  the  Bank  had  given  evidence  of  their  being  concern- 
ed in  the  fraud  by  which  the  note  was  originally  obtained;  and  no  such  evidence  was  given. 
At  all  events,  that  would  not  affect  the  plaintiff,  who,  so  fir  from  there  being  any  evidence 
of  bis  colluding  with  Hendricks  and  Co.,  appears  from  the  letters  to  have  been  suspected  by 
them  of  an  intention  to  cheat  them  by  not  returning  cither  tha  money  or  the  note. 

Lord  Kg x yon,  C.  J.  It  is  very  certain  that  both  policy  and  convenience  require  that 
Bank  notes  should  have  the  freest  currency,  and  no  other  impediment  ought  to  be  pot  in  the 
way  of  it  tban  such  as  mere  justice  requires.  This  is  doing  no  more  ihan  would  be  the  case 
even  upon  payment  of  money  itself.  For  if  this  party  bad  received  money  contrary  to  eon- 
science,  it.  might  hitve  been  recovered  back  again.  As  this  case  is  now  situ.-ited,  1  am  glad 
that  the  opinion  which  I  now  hold  will  not  prevent  the  party  from  making  another  up  pen  I  to 
the  laws  of  the  country,  if  he  find  that  he  can  better  bis  case.  There  h  no  doubt  but  the 
holder  of  a  Bank  note  is  entitled  prima  facie  to  prompt  payment:  but  if  another  party  has 
been  plundered  of  it  before,  and  has  applied  to  the  Bank,  can  any  impropriety  be  imputed  to 
them  for  suspending  the  payment,  till  it  is  ascertained  that  the  party  tendering  it  for  piyment 
is  not  con  laminated  with  trie  guilt.  Upon  this  evidence  I  think  Solomon*  must  be  consider- 
ed to  be  in  the  same  situation  as  Hendricks  and  Co.  Now  when  they  were  informed  of  the 
circumstances,  and  applied  to  in  order  to  give  information  from  whom  they  received  the  note, 
they  refused  to  give  nny  satisfactory  account  of  it.  Under  such  circumstances  it  U  impossible 
to  say  that  there  was  not  some  suspicion  throwo  upon  them  of  their  being  privy  to  the  frand; 
and  that  was  all  that  I  told  the  jury,  to  whom  I  waa  about  to  leave  the  question  of  fact  for 
their  decision,  when  the  plaintiff,  on  such  intimation  of  my  opinion,  desired  to  be  nonsuited. 

Ashurst,  J.  This  is  an  application  to  our  discretion.  My  Lord  said  be  left  the  question 
of  fraud  to  the  jury;  and  what  objection  is  there  in  point  of  law  to  it?  On  the  evidence  of  sus- 
picion which  was  giv«n  with  lespect  to  this  note  the  plaintiff  ought  to  nave  given  every  pos- 
sible account  how  his  correspondents  came  by  it,  in  order  to  clear  them  from  the  imputation 
of  fraud;  and  this  was  not  done:  the  suspicion,' therefore,  remains  as  it  did  before. 

Buller,  J.  The  plaintiff  most  be  considered  merely  as  the  agent  of  Hymen  and  Hen- 
dricks, and  must  stand  or  fall  by  their  title.  It  is  certainly  enough  in  the  case  of  a  bank  note 
to  shew  possession,  until  the  title  is  affected  by  evidence  on  the  other  side  Then  see  wheth- 
er there  was. not  evidence  of  th;it  sort  here,  and  whether  it  had  been  answered.  It  was  prov- 
ed by  the  defendants,  that  the  bill  had  originally  been  improperly  obtained;  that  these  pa.  lies 
had  notice  given  them  of  it,  and  were  applied  to  in  order  to  learn  how  they  come  by  it)  that 
notes  of  this  large  amount  are  not  usually  current  in  the  country  where  they  reside,  and  there- 
fore more  easy  to  be  remembered  from  whom  received;  aod  yet  they  have  not  thought  prop- 
er to  give  any  account  of  it.  ^  This  was  certainly  evidence  enough  to  be  left  to  the  jury,  which 
was  oflered  to  be  done,  whether  these  parties  were  not  involved  in  the  fraud. 

Grose,*  J.    I  agree  entirely  with  the  plaintiff's  counsel  that  Bank  notes  are  to Jm  consid- 
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ered  af  cash;  and  that  the  holder  tins  a  right,  in  the  first  instance,  to  say  that  he  will  not  toll 
how  be  came  by  it;  bat  on  the  other  hand  the  Bank  may  take  upon  them  the  onus  of  fixing 
fraud  upon  the  holder;  and  then  it  will  be  incumbent  on  him  to  clear  bimnelf  from  it.  Now 
there  were  circumstances  proved  here  to  niae  a  reasonable  presumption  of  fraud  in  these  par- 
ties; and  the  plaintiff's  council  were  so  aware  of  this,  and  that  the  jury  wouM  probably  de- 
cide agiinat  them,  that  they  rather  chose  to  be  nonsuited.  There  b  no  ground,  therefore, 
for  the  Coon  to  interfere;  especially  aa  the  party  may,  if  he  think  proper,  bring  another  ac- 
tieo. 

Rule  discharged. 


The  King  v.  Thomas  Hazell. 

18  East,  189.    Nov.  24,  1310. 

A  conviction  of  a  journeyman  calico  printer  upon  the  stat.  89  &  40  Geo.  8.  c.  106,  and  41 
Gen.  8.  c  88,  for  refusing  to  work,  Sic  ,  made  by  justices  of  ihe  peace  of  the  county  of 
8*rry  stating  that  the  defendant  waa  employed  ty  G.  8.  &c.  of  W  in  the  said  county, 
in  ihe  manufacture  or  business  of  a  calico  printer,  carried  on  by  them  at  W.  aforesaid; 
and  that  whitst  the  defendant  was  such  workman  and  was  employed  as  aforesaid,  without 
reasonable  raaae,  he  refusal  to  work  with  one  /.  B.,  then  also  being  a  woikman  employed 
by  the  said  J.  8.  &c.  in  the  said  manufacture,  &c  carried  on  by  them  at  W.  aforesaid; 
is  bad,  for  want  of  stating  that  the  defendants  refusalrto  work*  &c.  which  waa  the  crimi- 
nal ace  charged,  was  made  at  W.  within  the  jurisdiction  of  the  convicting  magistrates. 
And  this  is  not  helped  by  a  nummary  mode  of  conviction  given  by  the  statute;  in  one  of 
the  blanks  of  which  it  is  required  to  slate  the  offence,  without  any  blank  specifically  point- 
ing to  the  place. 

BE  it  remembered,  that  at  Croyhn,  in  the  county  of  Surrey,  on  the  4th  of 
June,  50  Geo.  3.,  Thomas  Hazell,  late  of  WaUington,  in  the  county  of  Surrey, 
journeyman  calico-printer,  is  convicted  before  us,  J.  R.  and  ii.  C,  two  of  his 
majesty's  justices  of  the  peace  for  the  county  of.  Surrey,  of  having,  within 
three  calendar  months  last  past,  to  wit,  on  the  21st  of  March  last,  (he  the  said 
Thomas  Haztll  then  being  lawfully  employed  by  George  Savage,  &cM  of  Wal- 
Ungton  aforesaid,  in  the  county  of  Surrey  aforesaid,  calico  printers,  in  the 
manufacture,  trade,  or  business  of  a  calico-printer,  canied  on  by  them  at  Wel- 
lington aforesaid,  and  whilst  he  the  said  T.  if.  was  such  workman,  and  was  so 
employed  as  aforesaid,)  without  a  just  or  reasonable  cause,  refused  to  work  with 
ooe  Joseph  Bates,  the  said  Joseph  Bates  then  also  being  a  workman  employed 
by  the  said  George  Socage,  &c.,  to  work  in  the  said  manufacture,  trade,  or 
business  of  a  calico  printer  carried  on  by  them  at  WaUington  aforsesaid; 
contrary  to  the  statute  made  in  the  39  &  40  Geo.  3.,  intitled,  &c.  And  we 
the  said  justices  do  hereby  order  and  adjudge  the  said  Thomas  Hazell  for  the 
said  offence,  to  be  committed  to  and  confined  in  the  common  gaol  for  the  said 
county  for  the  space  of  three  calendar  months. 

(Signed  by  the  justices.) 

This  conviction,  founded  on  the  stat.  39  &  40  Geo.  3.  c.  106,  and  41  Geo. 
3.  c.  38,  which  latter  gives  the  general  form  of  conviction,  was  confirmed  on 
appeal  by  the  sessions,  and  afterwards  removed  into  this  court  by  certiorari, 
where  it  was  moved  to  be  quashed  upon  two  objections :  1st,  that  it  does  not 
state  with  sufficient  certainty  where  the  offence,  if  any,  was  committed;  and* 
therefore  no  jurisdiction  was  given  to  the  convicting  magistrates :  2dty,  that 
the  offence  itself  was  not  stated  with  sufficient  certainty  upon  the  face  of  the 
conviction  (a). 

Nolan  and  Cowley,  in  support  of  the  conviction,  were  desired  to  confine  their 
attention  for  the  present  to  the  first  objection,  which  appeared  to  the  Court  to 
be  decisive  :  and  they  urged,  that  all  the  facts  stated  in  the  conviction  were  to 
be  referred  to  the  place  named  at  the  beginning  of  it,  where  no  other  venae 
*as  given ;  and  the  more  so  as  this  is  a  summary  form  of  conviction  given  by 

(a)  Vide  Rex  t.  Mild  and  Others,  %  East,  417. 
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the  stat.  41  Geo.  3.  c.  38,  which  does  not  require  the  place  to  be  stated,  but 
considers  that  as  matter  of  evidence,  and  sufficiently  referred  to,  in  the  form 
given,  by  the  title  of  the  justices.  The  act  in  addition  to  that  form  only  re- 
quires the  justices  to  state  the  offence.  Lord  Hale,  2  Hale  P.  C.  178,  takes 
the  distinction  between  an  indictment  for  a  misdemeanor,  and  for  a  felony- ; 
and  says,  that  in  the  former  the  adtunc  et  ibidem  need  not  be  repeated  to  the 
several  parts  of  the  fact,  as  in  cases  of  felony.  And  a  conviction  need  not  be 
more  precise  in  its  form  than  an  indictment  for  a  misdemeanor.  They  also 
referred  to  The  King  v.  Swallow,  8  Term  Rep.  284,  where  the  conviction 
stated,  that  at  K.t  in  the  county  of  JV.,  the  informer  came  before  the  justice, 
&c.,  and  swore  that  on,  &c.  at  W.,  in  the  said  county,  the  defendant  kept  and 
used  engines  to  destroy  the  game,  &c;  and  that  on  the  27ih  of  October,  (a 
subsequent  day,)  the  defendant,  having  been  summoned,  appeared  before  the 
justice,  &c.  and  pleaded,  &c.  and  that  on  the  27th  of  October,  at  H.,  in  the 
said  county,  the  witness  deposed,  &c. ;  and  thereupon  the  defendant,  at  H. 
aforesaid,  was  convicted,  &c.  It  was  first  objected,  that  it  did  not  appear  at 
what  place  the  defendant  was  summoned  to  appear  or  did  appear,  so  as  to  give 
the  justice  jurisdiction:  but  Lord  Kenyon  said  that  it  would  be  understood 
that  the  summons  to  appear  and  the  appearance,  were  at  K.,  the  place  before 
mentioned.  And  here  they  said,  that  it  must  be  intended  that  the  refusal  to 
work  was  at  the  manufactory  stated  to  be  at  Wallington,  t'n  the  county  of  Sur- 
rey, in  which  manufactory  he  was  employed  to  work. 

Lord  Ellenborough,  C.  J.  We  can  intend  nothing  in  favour  of  convic- 
tions, and  we  will  intend  nothing  against  them  :  but  it  must  appear  upon  the 
face  of  the  conviction,  that  the  offence  was  committed  within  the  county  of 
the  justices  who  convict  the  defendant,  without  which  they  can  have  no  juris- 
diction. The  statute  never  meant  to  give  these  magistrates  jurisdiction  to  in- 
quire of  this  offence  throughout  every  county  :  the  allegation,  therefore,  that  the 
offence  was  committed  at  some  place  within  the  county  of  which  they  were 
justices,  is  essential  to  give  them  jurisdiction.  Now  here  it  is  stated,  that 
there  was  a  service  to  be  performed  bv  the  defendant  to  his  employers  in  the 
calico  trade  carried  on  by  them  at  Wallington  in  Surrey ;  but  no  criminal 
act  is  stated  to  be  done  there.  It  is  stated,  that  he  refused  to  work  with  another 
workman  employed  by  the  masters  in  the  said  manufactory  carried  on  by 
them  at  Wallington;  but  where  that  refusal  was  given  does  not  appear. 
Suppose  the  defendant  had  come  up  to  town,  and  being  applied  to  in  the 
county  of  Middlesex  to  go  to  bis  work,  had  there  declared  that  he  would  never 
go  to  Wallington  to  work  again  :  such  a  rase  in  proof  would  be  consistent 
with  this  conviction  :  but  that  would  not  have  been  cognizable  by  justices  of 
the  county  of  Surrey. 

Gilosb,  J.  The  refusal  to  work,  which  is  the  offence  charged,  may  have 
been  given  in  one  county,  though  he  may  have  been,  employed  to  work  in 
another. 

Lb  Blanc,  J.  The  mention  of  Wallington  is  only  as  the  place  where 
the  manufactory  was ;  but  it  is  not  said  that  he  refused  to  work  there. 

Bayley,  J.  It  is  a  refusal  to  work  generally,  and  not  a  refusal  to  work 
while  at  the  manufactory. 

Lord  Ellenborough,  C.  J.  added,  that  the  words  then  and  there  were  not 
to  be  exploded  altogether :  they  had  sometimes  more  meaning  than  some  per- 
sons were  aware  of. 

Conviction  quashed. 

The  Attorney- General  and  Andrews  were  to  have  opposed  the  conviction. 
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The  King  v.  The  Inhabitants  of  All  Saints,  Derby. 

IS  Eaat,  14*.    Not.  24,  1610. 

The  atat.  49  Eliz  c.  2.  *.  1,  enacting  that  the  churchwardens  of  every  parish  and  4,  9,  or  2 
substantial  householders  there,  to  be  nominated  by  the  magistrate*,  ehrtll  be  overseers  of  the 
poor,  require*  an  appointment  to  be -made  of  two  anno  overturn  at  the  teait,  exclusive  of 
the  existing  church  loar dens;  which  body  ao  constitoted,  or  the  greater  part  of  them,  are 
empowered  to  execute  certain  dutiee  relating  to  the  poor:  and  therefore,  the  5th  eection 
which  authorise*  "  the  saii  churchwarden*  and  overseers  or  the  greater  part  of  them,"  by 
the  aaaeot  of  two  justice*,  to  bind  oat  poor  chi'dren  apprentices,  i*  not  satisfied  by  a 
compulsory  binding  hy  two  person*  styling  ibemaelvet  churchwardens  and  oceraeers,  who 
had  been  appointed  trie  overseer*  of  the  pirinh  at  a  tiinn  when  one  of  them  wa*  church' 
wnr>te<;  which  latter  confinoed  ihe  sole  churchwarden  for  about  two  months  afterward*, 
when  the  oth**r  overseer  was  appointed  sole  churchwarden  in  his  place.  For,  at  all  event*, 
this  power  is  given  to  a  body  constituted  of  more  than  two  person*;  though  it  may  bo 
executed  by  the  major  part  of  the  body  when  well  constituted.  And  therefore,  a  poor 
child  aeaomed  to  be  bound  apprentice  by  each  an  indenture,  could  not  gain  a  settlement  by 
service  aoder  it. 

TWO  justices,  by  their  order,  removed  Lydia  Rowland,  a  pauper,  from 
himbeth  in  Surry,  to  the  parish  of  All  Saints  in  Derby :  the  sessions,  on 
appeal,  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case: 

The  pauper,  Lydia  Rowland,  a  poor  child  of  the  parish  of  Alvaston,  in 
Derbyshire,  was,  at  the  age  of  13  years,  with  the  consent  of  two  Justices  of 
that  county,  by  indenture,  dated  the  15th  of  August,  1806,  bound  by  /.  Eley, 
and  /.  Williams,  in  the  said  indenture  denominated  churchwardens  and  over- 
seers  of  the  poor  of  the  said  parish  of  Alvaston,  to  serve  M.  Cope  of  the 
parish  of  All  Saints,  in  Derby,  milliner,  until  she  should  attain  the  age  of  21 
years  or  day  of  marriage.  The  indentures  were  duly  executed  by  the  panics, 
and  the  pauper  served  under  them  in  All  Saints  for  nearly  four  years,  when 
the  ran  away  and  became  chargeable  to  Lambeth  parish.  Eley  and  Williams 
had  been  appointed  overseers  of  Alvaston  parish  on  the  12th  of  April,  1806 : 
Williams  was,  at  the  time  of  that  appointment,  sole  churchwarden  of  the 
parish  of  Alvaston,  and  acted  as  such  until  the  6th  of  June  in  that  year, 
when  Eley  was  appointed  in  his  room  sole  churchwarden  for  Aloaston,  and 
sworn  into  that  office.  Eley  and  Williams  were  the  only  persons  filling  the 
offices  of  churchwardens  and  overseers  for  the  parish  of  Alvaston  at  the  time 
when  the  indentures  were  executed,  and  no  other  person  had  been  appointed 
to  either  of  those  offices  for  any  part  of  the  year  1806. 

Nolan,  in  support  of  the  order  of  sessions,  contended  that  the  indentures  of 
apprenticeship  executed  by  two  persons  duly  appointed  overseers,  one  of  whom 
was  also  appointed  and  acted  as  churchwarden,  were  sufficient  in  law  by  the 
stat.  43  Eliz.  c.  2.,  to  enable  the  apprentice  to  gain  a  settlement  under  them. 
The  1st  section  of  the  act  directs,  that  "  the  churchwardens  of  every  parish, 
41 4,  3,  or  2  substantial  householders  there,  &c.  shall  be  called  overseers  of  the 
"poor:  and  they  or  the  greater  part  of  them  shall  take  order,  &c.  for  setth? 
"to  work  the  children"  of  poor  persons,  &c.  Then  by  s.  5,  it  shall  be  lawful 
"  for  the  said  churchwardens  and  overseers,  or  the  greater  part  of  them,  by  the 
M  assent  of  two  justices,  &c\,  to  bind  any  such  children  as  aforesaid  to  be  ap- 
14  prentices,  &c.:"  and  all  other  acts  to  be  done  for  the  maintenance  and  relief 
of  the  poor  are  required  to  be  done  by  the  same  officers,  or  the  greater  part  of 
(hem.  From  the  nature  and  urgency  of  many  of  these  acts  it  is  manifest 
that  the  legislature  must  have  contemplated  them  to  be  done  by  the  greater 
number  of  such  parish  officers  at  any  time  existing  within  the  parish  :  for  it 
was  not  till  the  statute  17  Geo.  2.  c.  38.  s.  3.  that  in  case  of  the  death,  removal 
from,  the  parish,  or  insolvency  of  an  overseer,  the  justices  were  empowered 
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to  appoint  another  in  his  stead ;  (and  still  there  is  no  like  provision  made  for 
the  appointment  of  a  new  churchwarden  in  the  place  of  one  dying,  &c.  within 
the  year:)  and  it  never  could  have  been  intended,  that  if  the  major  part  of 
the  churchwardens  and  overseers  died  within  the  year,  no  provision  could  be 
made  for  the  poor  by  the  remaining  officers  till  the  vacancies  were  supplied. 
In  The  King  v.  Hinckley,  12  East,  361,  a  parish  indenture  executed  by  one 
churchwarden  and  one  overseer  only  was  h olden  good,  by  intending  that  by 
custom,  there  was  only  one  churchwarden  in  ihe  parish.  But  assuming  that 
such  a  custom  would  be  good,  notwithstanding  the  89th  Canon  of  1603,  which 
requires  two :  it  would  be  strange,  that  if  in  fact  there  were  but  one  church- 
warden appointed  by  an  irregular  appointment,  the  two  overseers,  being 
the  major  part  of  the  whole  number  of  officers,  should  not  be  as  competent  to 
do  all  necessary  acts  for  the  relief  of  the  poor  as  if  there  had  been  originally 
a  good  appointment  of  the  three,  and  one  of  them  had  died.  If  this  will  not 
suffice,  there  could  not  have  been  any  legal  rate  made  for  the  relief  of  the 
poor  of  this  parish.  Here,  however,  one  of  the  officers  was  appointed  both 
overseer  and  churchwarden  ;  and  there  is  nothing  incompatible  in  the  two 
offices,  and  all  the  duties  of  each,  which  respect  the  poor  are  the  same,  there 
seems  to  be  no  objection  to  their  being  held  by  the  same  person.  But  the  ap- 
pointment of  a  sole  churchwarden  being  bad,  unless  warranted  by  custom, 
and  no  such  custom  being  stated  in  this  case ;  there  was  no  legal  church- 
warden at  the  time  of  the  appointment  of  the  two  persons  as  overseers,  and 
therefore  their  appointment,  as  such,  was  good.  Then  again,  if  the  offices, 
o(  churchwarden  and  overseer  be  incompatible,  the  appointment  of  one  who 
was  legally  appointed  overseer  for  the  year,  could  not  be  done  away  by  his 
appointment  during  that  period  to  an  incompatible  office,  and  still  less  by  an 
illegal  appointment  as  sole  churchwarden,  without  any  custom  stated  to  war- 
rant it.  There  appears,  therefore,  to  have  been  two  legal  overseers  appoint- 
ed, which  satisfies  the  requisition  of  the  stat.  43  Eliz. :  and  whether  one  of 
them  might  afterwards  be  legally  appointed  churchwarden,  in  which  case 
there  were  two  overseers  and  one  churchwarden  appointed  de  facto;  or 
whether  the  appointment  of  one  as  sole  churchwarden,  without  a  custom  to 
warrant  it,  or  of  the  other,  as  filling  at  the  time  another  office  which  he  could 
not  voluntarily  relinquish  were  bad  ;  at  any  rate,  there  was  de  facto  an  ap- 
pointment of  two  overseers  and  another  appointment  of  one  churchwarden, 
and  de  facto  there  were  two  persons  filling  one  or  other  of  these  offices  at  the 
time,  constituting  the  greater  part  within  the  words  of  the  statute  :  and  the 
Court  will  not  in  these  collateral  cases  inquire  whether  they  were  officers  de 
jure  regularly  appointed,  when  the  legislature  has  given  a  direct  mode  of 
trying  the  validity  of  their  appointments  by  appeal  to  the  sessions.  [Le 
Blanc j  J.  The  great  question  is,  whether  these  were  de  facto  the  major  part 
of  the  churchwardens  and  overseers :  whether  in  a  case  where  the  stat.  43 
Eliz.  intended,  that  there  should  be  two  churchwardens  and  two  overseers, 
and  that  they  or  the  greater  part  should  do  ceriain  acts,  it  did  not  mean  that 
four  persons  should  be  appointed  to  fill  those  offices ;  and  whether  an  appoint- 
ment of  two  only  can  satisfy  the  words  of  the  net.].  Supposing  that  to  be  so, 
and  that  the  Court  would  compel  by  mandamus  such  appointments  to  be 
made,  still  if  in  fact  a  fewer  number  have  been  appointed,  the  major  part  of 
the  existing  officers  at  the  time  must,  from  the  necessity  of  many  of  the  du- 
ties to  be  performed,  be  competent  to  act.  16  Vin.  Abr.  114.  tit.  Officers  and 
Offices  (G)  4,  collects  the  cases  of  acts  done  by  officers  de  facto  which  are 
valid.  [Lord  EUenlorough,  C.  J.  Supposing  that  an  officer  de  facto  would 
do  in  a  case  of  this  kind  ;  yet,  must  there  not  under  the  statute  of  Eliz.  be 
some  one  or  more  officer  or  officers,  (without  considering  the  question  wheth- 
er one  churchwarden  would  satisfy  the  words  of  the  statute,  which  speaks  of 
churchwardens  in  tUe  plural ;)  besides  the  overseers  appointed  by  the  justi- 
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ces ;  for  it  says  "  the  churchwardens  of  every  parish  and  four,  three,  or  tw» 
substantial  householders  there,  &c."  It  first  provides  for  the  due  constitution 
of  the  officers  so  composed,  and  then  it  points  out  the  duties  which  they,  or 
the  greater  part  of  them,  are  to  perform  :  then  can  that  provision  be  satisfied 
by  an  original  appointment  of  two  overseers  alone,  or  or  one  churchwarden 
aud  one  overseer  ?  [Bayley,  J.  There  is  in  fact  only  an  appointment  of  one  per> 
soo  to  be  overseer,  besides  the  origioal  churchwarden.  J  If  one  person  cannot 
hold  the  two  offices,  so  as  to  satisfy  the  meaning  of  the  art,  the  case  must  be 
taken  as  if  there  were  no  appointment  of  churchwarden  at  all  for  the  reasons  be- 
fore urged.  Then  if  two  overseers  were  regularly  appointed,  and  no  church- 
warden were  appointed,  because  perhaps  the  right  of  appointment  was  in  die* 
pute;  or  the  churchwardens,  if  appointed,  bad  died  ;  it  is  difficult  to  conceive 
that  such  a  construction  should  be  put  upon  the  act  as  would  suspend  the  ex- 
ecution of  the  law  altogether  till  the  appointments  were  filled  up:  the  poor  , 
might  die  for  want  in  the  mean  time.  In  The  King  v.  Richardson,  1  Burr. 
517,  where  a  charter  directed  an  election  of  portmen,  upon  the  death  or  re- 
moval of  any,  to  be  made  "  by  the  others,  or  residue  of  the  portmen  for  the 
time  being,  or  the  greater  part  of  them  ;"  Lord  Mansfield,  in  delivering  the 
judgment  of  the  Court,  said  that  if  it  had  been  material,  (which  in  the  event 
it  was  not)  they  were  inclined  to  support  an  election  made  by  the  only 
remaining  port  man.  The  necessity  for  such  a  construction  is  the  stronger  in 
this  case  where  the  rh ore b wardens  and  overseers  are  appointed  by  different 
persons  and  under  different  jurisdictions,  so  that  there  must  be  some  interval 
between  the  several  appointments  :  In  Bex  v.  Wymondham,(a)  Lord  Kertyon 
considered  that  a  certificate  signed  by  a  majority  of  the  parish  officers  de  fac- 
to, as  contra-distinguished  from  such  officers  de  jure,  would  he  valid.  Ijp^rd 
Ellenborough,  C.  J.  We  are  not  inquiring  at  present  whether  these  officers 
were  duly  appointed :  but  before  we  give  effect  to  their  act,  we  must  see  that 
there  w*»re  a  sufficient  number  of  persons  constituted  to  do  the  act,  as  requir- 
ed by  the  statute.]  Then  at  all  events,  the  indenture  was  only  voidable  by 
the  parties,  and  not  absolutely  void.  The  pauper,  not  disputing  the  compe- 
tency of  the  officers  to  bind  her,  but  submitting  to  serve  under  the  indenture 
for  more  than  40  days,  gained  a  settlement  in  the  parish  where  she  served. 
As  where  the  stat.  5  Eliz.  c.  41,  avoids  indentures  of  apprenticeship  made  other- 
wise than  is  thereby  appointed,  i.  e.  for  7  years  at  the  least ;  yet  an  indenture  of 
apprenticeship  for  a  less  time(£) ;  or  in  the  case  of  a  female,  till  21  absolutely, 
without  the  alternative  of  marriage,  Rex  v.  St.  Petrox,  Burr.  S.  G.  248 ;  has 
been  holden  to  be  only  voidable  by  the  parties.  [Lord  Ellenborough,  C.  J.  If 
the  apprentice  were  not  bound  by  a  competent  authority  in  this  case,  may  not  the 
objection  be  gone  into  at  any  time  ?]  If  this  had  been  the  case  of  a  voluntary 
binding,  no  doubt  the  indenture  would  have  been  good  :  then  if  the  one  party 
assume  the  authority  to  bind,  and  the  other  agree  to  submit  to  it  without  com- 
pulsion, there  is  no  reason  why  it  should  not  operate  with  respect  to  third 
parties,  to  confer  a  settlement,  the  same  as  in  those  cases  under  the  stat.  5 
Eliz. 

Clarke,  contra.  The  words  of  the  stat.  43  Eliz.  c.  2.  decide  the  first  ques- 
tion ;  foT  that  directs  that  the  churchwardens,  and  4,  3,  or  2  householders  to  be 
nominated,  fyc.  shall  be  called  overseers  of  the  poor,  and  that  they,  or  the 
greater  part  of  them,  shall  take  order,  dec. :  the  churchwardens,  therefore,  are 
an  essential  constituent  part  of  the  body  to  whom  the  authority  in  question  is 

(a)  6  Term.  Rep  568  Bat  we  the  report  of  Ld.  Xtnyon't  judgment  in  that  eaie,  ex* 
pbined  and  corrected  by  Lawrenet,  J.  in  Rex  v.  Clifton,  2  East,  176,  and  vide  also  Rts 
v.  Martyr,  ante,  6*. 

(A)  Rtzv  St.  Mckolat,  in  Iptwich,  Burr.  S.  C.  91.  Rex  v.  Oain$boroueht  ib.  686. 
Acx  v.  Ckalbury,  1  Cooat's  Bott,  910.  pi.  848.  and  Rtx  v.  Woolttanto*,  ib.  pi. 
849. 
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given.  And  this  construction  is  fortified  by  the  stat.  13  Ip  14  Car.  2.  c.  12.  s. 
21.  and  17  Geo.  2.  c.  38.  s.  15.  which  enables  the  overseers  of  townships, 
where  there  are  no  churchwardens,  to  execute  all  the  powers  for  the  necessa- 
ry relief  of  the  poor,  as  are  appointed  by  those  and  the  former  statutes  of 
Elizabeth  to  be  executed  by  the  churchwardens  and  overseers.  Now  here, 
without  considering  which  of  these  appointments  is  good,  and  which  is  bad ; 
it  is  clear  that  if  there  were  a  proper  appointment  in  either  instance  of  a 
churchwarden,  there  was  but  one  overseer;  and  if  there  were  a  proper  ap- 
pointment, of  two  overseers  as  directed  by  the  statute  of  Elizabeth,  then  there 
was  no  appointment  of  churchwarden ;  because,  whether  the  offices  were  in 
themselves  incompatible  or  not,  it  was  manifestly  the  intention  of  the  statute 
that,  for  this  purpose,  they  should  be  executed  by  different  persons,  for  the  bet* 
ter  security  of  the  parishes  and  of  the  poor.  In  order,  therefore,  to  make  any 
act  of  theirs  effectual  to  bind  the  parish,  there  could  not  have  been  less  than  a 
constituted  body  of  two  overseers  and  one  churchwarden  at  least  appointed  at 
the  time ;  (without  considering  whether  one  churchwarden  would  suffice,  par- 
ticularly when  no  custom  is  found  to  appoint  only  one :)  though,  when  so 
•constituted,  the  majority  of  the  whole  number  would  have  been  competent  to 
bind  the  apprentice.  If  it  were  necessary,  however,  to  consider  the  legality 
of  the  appointments,  it  seems  that  one  of  the  persons  being  churchwarden  at 
the  time  of  his  appointment  to  be  overseer,  such  appointment  was  absolutely 
void  ;  because  the  statute  directing  the  appointment  of  overseers  to  be  made, 
who,  together  with  the  churchwardens,  should  take  order  for  the  relief  and  man* 
agement  of  the  poor,  thereby  virtually  exclude  the  appointment  of  one  who  is 
then  a  churchwarden  to  be  overseer,  and  renders  him  incompetent  to  be  appoint- 
ed :  the  appointment  therefore  was  not  merely  voidable,  but  absolutely  void. 
But  tben  it  is  said,  that  the  other,  being  originally  a  good  overseer,  could  not  for 
the  same  reason  be  appointed  churchwarden  in  the  course  of  his  year  of  office  ; 
and  that  the  first  churchwarden,  when  he  went  out  of  that  office,  became  at 
least  an  overseer  de  facto,  and  acted  as  such  under  the  original  appointment : 
but  when  he  ceased  to  be  churchwarden,  he  could  not  set  up  again  as  an  over- 
seer to  bind  the  parish  under  the  former  void  appointment,  but  he  ought  to 
have  been  appointed  to  the  office  de  novo.  Next,  it  is  argued  that  the 
indenture  is  at  most  only  voidable  and  not  void ;  but  that  does  not  apply 
to  cases  where  the  defect  of  authority  is  in  the  persons  themselves  who  do  the 
act,  and  not  merely  in  the  manner  of  doing  it.  In  the  cases  cited  of  bindings 
under  the  stat.  5  Eliz.  for  less  than  7  years,  the  indentures  were  good  so  far 
as  they  went,  but  they  did  not  go  far  enough.  And  this  cannot  be  compar- 
ed to  a  voluntary  binding  ;  for  the  apprentice  did  not  execute  the  indenture, 
but  was  compelled  to  be  bound  by  those  who  had  no  authority  for  the  par- 
pose. 

Lord  Ellenborough,  C.  J.  A  settlement  is  conferred  on  one  who  serves 
under  a  compulsory  binding,  which  the  stat.  43  Eliz.  enables  to  be  made  of 
poor  children  by  the  churchwardens  and  overseers,  or  the  greater  part  of  them, 
by  the  assent  of  two  justices :  but  if  this  were  not  a  compulsory  binding  un- 
der the  statute,  cadet  questio.  The  statute  begins  by  constituting  the  body  to 
whom  it  entrusts  the  relief  and  management  of  the  poor  in  the  several  re- 
spects stated ;  and  these  are  the  churchwardens  of  every  parish,  and  four, 
three  or  two,  substantial  house-holders  there,  to  be  nominated  yearly  at  Easter, 
under  the  hands  and  seals  of  two  or  more  justices,  &c. :  and  these  are  to  be 
called  overseers  of  the  poor :  and  then  it  proceeds  to  point  out  the  duties  to  be 
executed  by  the  body  so  constituted,  and  says  that  they,  or  the  greater  part  of 
them,  shall  take  order  from  time  to  time,  &c.  The  statute,  therefore,  requires 
that  there  shall  be  overseers  appointed  under  the  hands  and  seals  of  the  mag- 
istrates, distinct  from  the  churchwardens,  to  execute  these  powers.  Now  here, 
at  the  time  of  the  execution  of  this  indenture,  there  were  only  one  churchwar- 


IN  THE  FIFTY-FIRST  YEAR  OF  GEORGE  III.  87 

den  and  one  overseer ;  or  if  there  were  two  overseers,  there  was  no  churchwar- 
den in  the  parish  ;  the  statute  therefore  was  not  complied  with,  because  there 
was  no  such  body  constituted  as  is  thereby  required  for  this  purpose.  There 
then  was  no  compulsion  upon  the  party  assumed  to  be  bound  by  such  compul- 
sory act  of  these  officers,  but  she  was  free  all  the  time ;  and  consequently  no 
settlement  could  be  gained  by  her  as  an  apprentice  bound  by  this  indenture 
under  the  statute. 

Gross,  J.  In  order  to  give  effect  to  the  indenture  of  apprenticeship,  there 
most  have  been  such  a  binding  as  was  compulsory  not  only  upon  the  person 
to  be  bound,  but  upon  the  person  who  was  to  take  the  apprentice :  and  here 
there  has  been  no  such  binding.  The  statute  of  Elizabeth  requiring  that  the 
several  duties  there  specified  should  be  executed  by  the  churchwardens,  and 
by  tiro  at  least  overseers,  to  be  appointed  by  the  magistrates,  certainly  meant 
that  those  several  characters  should  be  represented  by  different  persons. 

Lb  Blanc,  J.  The  settlement  here  depends  upon  a  service  under  inden- 
tures of  apprenticeship,  whereby  two  persons,  naming  themselves  churchwar- 
dens and  overseers  of  the  parish  of  Alvaston,  have  assumed  to  bind  out  a  poor 
child  apprentice  under  the  provision  of  the  stat.  43  Eliz. :  and  the  question, 
is,  whether  they  had  sufficient  jurisdiction  to  make  such  a  binding?  By  that 
statute,  which  gives  the  authority  to  make  compulsory  bindings  of  poor  child- 
ren under  the  circumstances  there  staled,  such  authority  is  to  be  executed  by 
14  the  said  chvrth-wardens  and  overseers,  or  the  greater  part  of  them,  by  the 
assent  of  two  justices/'  &c.  These  are  the  officers  described  in  the  first  part 
of  the  act,  which  directs  that  the  churchwardens  of  every  parish,  and  fourt 
three,  or  two  substantial  householders  there,  to  be  nominated  under  the  hands 
and  seals  of  two  or  more  justices,  shall  take  order  from  time  to  time,  with  the 
consent  of  the  justices,  for  setting  to  work  the  children  of  all  such  whose  pa- 
rents shall  not,  "  by  the  said  churchwardens  and  overseers,  or  the  greater  part 
of  them,"  be  thought  able  to  maintain  their  children.  It  is  clear  from  this, 
that  the  appointment  of  one  overseer  in  addition  to  the  churchwardens,  would 
not  be  a  sufficient  compliance  with  the  requisition  of  the  statute,  which  looks 
to  a  greater  body  of  persons  to  manage  the  poor  in  each  parish,  and  that  such 
body  must  consist  of  at  least  two  overseers  to  act  together  with  another  de- 
scription of  persons,  the  churchwardens  of  the  same  parish,  for  this  purpose  : 
the  statute,  therefore,  looks  to  a  body  consisting  at  the  least  of  more  than  two 
persons.  Now  here  one  of  the  two  persons  chosen  to  be  overseers  in  the  first 
instance  was  already  churchwarden  of  the  parish,  so  that  in  effect  there  was 
only  one  overseer  chosen  :  and  when  the  first  churchwarden  went  out  of  office 
in  June,  the  other  overseer  was  chosen  churchwarden  in  his  place  :  therefore, 
there  was  never  more  than  one  overseer,  besides  the  churchwarden  ;  which  is 
clearly  bad  ;  and  the  body  never  consisted  of  more  than  two  persons  ;  whereas 
the  statute  requires  that  there  shall  be  two  overseers  at  least,  distinct  from  the 
churchwardens,  and  that  the  aggregate  body  shall  consist  of  at  least  more  than 
two  persons. 

Batley,  J.  To  give  the  pauper  a  settlement  in  this  case  as  an  apprentice, 
there  must  have  been  a  competent  compulsory  binding  by  competent  persons, 
as  required  by  the  statute  ;  that  is,  by  the  churchwardens  and  overseers  of  the 
parish,  of  which  latter  there  cannot  be  less  than  two,  by  the  assent  of  two  jus- 
tices of  the  peace.  Now  it  has  been  holden,  (Rex  v.  Hamstall  Rideware,  3 
Term  Rep.  380,)  that  if  the  assent  of  the  two  magistrates  be  given  separately* 
that  will  avoid  tbe  indenture,  because  it  lessens  one  of  the  checks  imposed  by 
the  legislature  on  this  species  of  binding.  By  the  same  rule,  then,  if  there 
be  not  a  competent  body  of  parish  officers,  by  whom,  or  the  greater  part  of 
them,  consent  may  be  given  to  the  binding,  as  the  statute  requires,  it  must 
eaually  avoid  the  indenture.  Now  here  there  was  in  effect  an  appointment 
of  only  one  overseer  ;  for  the  statute  requiring  that  the  churchwardens  of  the 
parish,  and  four,  three,  or  two  householders  there,  to  be  nominated  by  the  justi- 
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ces,  should  be  overseers ;  and  that  they,  or  the  greater  part  of  them,  should 
execute  this  amongst  other  duties  ;  must  have  intended  an  appointment  of  two 
other  householders  at  least  to  be  overseers,  exclusive  of  the  churchwardens, 
and  certainly  looked  to  a  body  consisting  of  more  than  two  persons. 

Orders  quashed. 


The  King  v.  The  Trustees  for  the  Burgesses,  &c.  of 

Tewkesbury. 

18  East,  155.    Nov.  24,  1810. 

An  iet  of  the  48  Geo.  8,  baring  retted  the  aftermath  of  a  certain  meadow  in  trustees,  in  tone* 
for  the  burgesses  and  principal  booaeboldera  of  Tewktbury,  freed  from  all  other  interest  io 
the  same  ;  with  power  to  let  the  same,  or  any  part  or  parte  thereof,  annually,  to  any  per- 
son or  persons,  for  the  b*st  rent,  and  alto  to  let  it  in  pastures,  fur  horses,  cattle,  and 
sheep,  to  different  persons,  at  such  rates,  and  subject  to  snch  regulations  as  the  trustees 
shonid  appoint  ;  or  by  writing  under  their  hands  and  seals,  to  demise  the  same  for  a  term 
of  years,  &c  ;  and  that  the  rents  and  profits  should ,  after  payment  of  all  charges,  be  di- 
vided by  the  trustees  amongst  the  objects  of  the  trust ;  held  that  the  trustees,  not  having 
let  the  aftermath  to  any  persons  for  any  certain  term,  or  in  any  certain  proportions,  but 
having  let  it  out  (as  it  was  called)  in  pastures,  at  so  much  a  head  for  horses,  cattle,  and 
she^p,  to  various  persons,  most  themselves  be  taken  to  be  the  occupiers  of  the  land,  and 
were  consequently  rateable  for  the  same. 

UPON  an  appeal  against  the  poor  rates  after  mentioned,  tried  at  the  bor- 
ough sessions  of  Tewkesbury,  between  the  trustees  appointed  by  an  act  of  48 
Geo.  3.  for  the  burgesses  or  freemen  and  principal  householders  of  the  bor- 
ough, appellants,  and  the  churchwardens  and  overseers  of  the  parish  of  Tewkes- 
bury, respondents  ;  the  sessions  were  of  opinion  that  the  trustees  having  taken 
in  cattle  to  tack  on  the  Severn  Ham  after  mentioned,  and  it  being  impossible 
to  rate  the  several  persons  sending  their  cattle  there,  the  trustees  themselves 
must  be  considered  as  the  occupiers,  and  liable  to  such  rates  ;  and  therefore 
confirmed  the  same,  subject  to  the  opinion  of  this  court  on  the  following 
case : 

The  first  of  the  fates  appealed  against  was  made  on  the  13th  of  October, 
1809,  as  follows: 


Rent. 
330/. 


Occupiers. 
Trustees  of  the  Se- 
vern Ham. 


What  assessed. 

Aftermath  of  the 

Severn  Ham. 


Rate. 
16/.  10*. 


The  other  rate  was  made  on  the  5th  of  January,  1810,  in  the  same  form  ; 
the  only  difference  being  in  the  sum  assessed,  which  was  24/.  15s.  There  is  a 
large  meadow  in  the  parish  of  Tewkesbury  called  the  Severn  Ham,  belonging 
to  several  different  owners  and  proprietors.  Before  the  passing  of  the  act  of 
the  48  Geo.  3.,  intitled,  "  An  act  for  inclosing  lands  in  the  borough  and  parish- 
es of  Tewkesbury,  in  the  county  of  Gloucester,  and  for  vesting  the  after  or 
latter  math  of  a  meadow  called  Severn  Ham,  within  the  said  borough  and 
parish,,  in  trustees  for  certain  purposes,"  the  burgesses  or  freemen  of  the 
borough  of  Tewkesbury  resident  within  the  borough  for  the  time  being,  and 
the  occupiers  for  the  time  being  of  certain  houses  situate  within  the  borough* 
were  entitled  to  a  right  of  common,  for  a  limited  number  of  their  own  cattle 
only,  in  the  Severn  Ham,  from  the  12th  of  August  to  the  13th  of  February  in 
every  year,  both  inclusive  ;  which  right  of  common  was,  according  to  the 
form  and  effect  of  the  said  act,  afterwards  suspended  by  order  of  the  commis- 
sioners therein  named ;  and  the  after  or  latter  math  of  the  Severn  Ham  was 
by  the  act  declared  to  be  vested  in  certain  trustees  therein  mentioned  and  their 
successors,  to  be  appointed  by  virtue  thereof,  by  the  name  of  "  The  trustees 
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for  the  barg?sses  or  freemen  and  principal  householders  of  the  borough  of 
Tewkesbury,  in  the  county  of  Gloucester,  appointed  by  an  act  passed  in  the 
48  Geo.  3,"  "  forever  freed  and  discharged  of  and  from  all  right,  title,  and  inter- 
est, claim  and  demand  whatsoever ;  which  any  person  or  persons  could  or  might 
hare  in  or  to  the  same,  or  any  part  or  parcel  thereof;  upon  the  trusts  nevertheless 
therein  declared  concerning  the  same."  And  by  the  act  it  was  further  enact- 
ed, "that  it  should  and  might  be  lawful  to  and  for  the  said  trustees,  or  any 
nine  or  more  of  them,  at  any  of  their  meetings  to  be  holden  in  pursuance  of 
that  act,  and  they  were  empowered,  to  let  and  Met  annually,  the  after  or  latter 
math  of  the  said  meadow,  called  Secern  Ham,  so  vested  in  them  as  aforesaid, 
or  any  parts  or  part  thereof ^xo  any  person  or  persons  whomsoever,  at  the 
best  and  most  improved  yearly  rent  or  rents  that  could  be  reasonably  had  or 
obtained  for  the  same  ;  and  also  to  let  and  set  the  after  or  latter  math  of  the 
said  meadow  called  Severn  Ham,  in  pastures  for  horses,  cattle,  and  sheep,  to 
different  persons,  at  such  rates,  and  subject  to  such  rules  and  regulations,  as 
the  said  trustees,  or  any  nine  or  more  of  them,  should  (subject  to  the  restric- 
tion? in  that  act  contained,)  from  time  to  time  appoint ;  or  by  writing  under 
their  hands  and  seals,  to  lease  or  demise  the  after  or  latter  math  of  the  said 
meadow  called  Severn  Ham,  (subject  to  such  restrictions  as  aforesaid,)  to  any 
person  or  persons  whomsoever,  for  such  term  or  number  of  years,  and  in  such 
manner,  as  by  the  said  act  is  described.  And  that  the  rents  and  profits  aris- 
ing from  the  after  or  latter  math  of  the  said  meadow  called  Severn  Ham  should 
after  the  payment  of  all  costs,  charges,  and  expenses  incident  to  and  attending 
the  execution  of  the  several  powers  to  be  by  the  said  trustees  exercised  by 
virtue  of  that  act,  in  the  month  of  April  in  every  yeaf,  be  paid  and  divided 
by  the  said  trustees  unto  and  between  such  burgesses  or  freemen  of  the  bor- 
ough of  Tewkesbury  aforesaid,  and  such  occupiers  of  houses  within  the 
said  borough,  as  would  respectively  have  been  entitled  to  rights  of  common  in, 
over,  and  upon  the  said  meadow,  if  that  act  had  not  passed,  according  to  their 
respective  rights  and  interests."  On  the  12ih  of  August,  1809,  the  trustees, 
not  being  able  to  let  the  said  aftermath  together  for  a  sum  equal  in  their  judg- 
ment to  its  value,  let  it  out  in  pastures,  at  a  certain  sum  per  head  for  horses, 
cattle,  and  sheep,  to  various  persons,  under  the  authority  of  the  said  act, 
for  sums  of  money  amounting  together  to  2951.,  but  subject  to  expences  of 
between  301.  and  40/.  The  several  persons  who  took  the  aftermath  in  pas- 
tures, enjoyed  the  same  by  turning  in  their  cattle  from  the  12th  of  August, 
1809,  to  the  13th  of  February,  1810 ;  and  the  trustees  did  not  occupy  it,  un- 
less such  letting  and  enjoyment  in  pursuance  thereof  amount  in  law  to  an  oc- 
cupation by  them.  No  alteration  has  been  made  since  the  passing  of  the  act 
in  the  proportion  of  the  poor-rates  of  the  parish  assessed  on  the  occupiers  of 
the  said  nouses  there  who  were  previously  entitled  to  such  right  of  common 
on  the  Secern  Ham  ;  nor  has  any  deduction  been  made  from  the  assessments 
in  consequence  of  the  alterations  introduced  by  the  act.  The  question  was, 
Whether  the  trustees  were  liable  to  be  rated  in  respect  of  the  after  or  latter 
math  ?  If  they  were,  the  rates  and  order  of  sessions  were  to  be  confirmed : 
if  not,  the  rates  were  to  be  amended  accordingly. 

Gurney  supported  the  order  of  session  confirming  the  rates  of  the  trustees, 
as  the  occupiers  of  the  aftermath  of  the  Severn  Ham,  the  property  of  which 
was  vested  in  them  by  the  act,  and  who  were  in  the  immediate  perception  of 
the  profits  collected  from  the  several  persons  who  turned  in  their  cattle  upon 
it  at  so  much  a  head.  It  is  impossible  to  consider  the  owners  of  the  cattle  aa 
the  occupiers  of  the  land.  The  trustees  are  empowered  to  let  it  for  a  year, 
or  for  a  term  of  years,  or  if  they  cannot  do  that,  they  are  authorized  to  let  it 
out  in  pastures,  as  they  have  done.  He  refetred  to  The  King  v.  Fair  dough 
and  Others,  8  Mod.  61,  as  coming  nearest  to  the  present  case ;  where  the  rec- 
tor leased  all  bis  tithes  to  the  defendants,  and  they  let  the  same  to  the  respect- 
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ive  tenants,  who  paid  the  defendants  3f.  an  acre  for  the  same ;  and  it  was  held 
that  the  defendants  were  properly  rated  for  the  tithes  as  tbe  occupiers. 

Abbot,  contra.  The  only  interest  of  the  trustees  is  that  which  is  vested  in 
them  by  the  act  for  purposes  there  specified  not  bene 6 rial  to  themselves,  but  to 
others  :  and- they  are  only  authorized  to  let  the  meadow  out  for  a  year,  or 
years,  or  to  let  it  out  in  pastures.  [Lord  Ellenborough,  C.  J.  What  is  that 
more  than  taking  in  cattle  to  agist  ?](a)  If  that  be  so.  tbe  trustees  must  be 
admitted  to  be  the  occupiers :  but  the  letting  out  the  land  in  pastures  includes 
an  interest  in  the  land  itself,  and  not  a  mere  agistment.  As  in  Rex  v.  Wat' 
son,  5  East,  480,  where  the  corporation  of  Huntingdon  was  seised  in  com- 
mon land,  which  was  annually  meted  out  to  certain  resident  burgesses  who 
chose  to  stock  it,  upon  payment  by  each  of  a  certain  sum  to  the  other  burgesses 
who  did  not  stock  the  land  :  it  was  held  that  those  who  stocked,  though  eighty 
in  number,  were  tenants  in  common  of  the  land,  and  consequently  rate* 
able  each  for  his  occupation.  [Lord  Ellenborough,  C.  J.  There,  each 
was  in  possession  of  a  distinct  interest  in  the  land,  as  in  the  case  of  a  cattle- 
gate,(6)*for  which  he  might  have  maintained  an  ejectment.]  That  was  not 
the  case  of  a  cattle-gate,  which  is  a  distinct  and  several  interest  in  the  land, 
passing  by  lease  and  release ;  but  there  the  fee  was  in  the  corporation,  though 
the  enjoyment  of  the  land  was  in  the  individual  burgesses.  [Lord  Ellen- 
borough,  C.  J.  The  corporation  there  could  not  take  in  the  cattle  of  a  stran- 
ger :  but  here  the  trustees  may  contract  with  any  person  to  take  in  their  cat- 
tle by  the  year,  or  by  the  month,  or  week :  and  here  not  being  able  to  let  it 
altogether,  they  took  in  the  cattle  of  different  persons  at  so  much  a  head. 
Who  then  can  be  said  to  be  the  occupiers,  if  they  are  not,  in  thi3  case  ?] 
The  act  requires  the  trustees  to  let  it  out  in  pastures  :  by  which  mu*t  be  un- 
derstood to  let  the  pasturage  of  the  land  ;  the  calculation  of  the  rent  by  the 
number  of  the  cattle  turned  on  does  not  vary  the  nature  of  the  letting. 

Lord  Ellenborough,  C.  J.  The  letting  is  at  so  much  a  head,  without 
any  definite  time,  or  for  any  definite  portion  of  the  aftermath :  nor  were  the 
trustees  bound  to  limit  the  number  of  cattle ;  though  they  might  have  done 
so. 

Grose,  J.  agreed. 

Le  Blanc,  J.  The  persons  whose  cattle  were  taken  in  had  no  definite  por- 
tion of  tbe  aftermath  let  to  tbem. 

Batlbt,  J.  In  the  Huntingdon  case,  the  portions  of  those  who  had  a 
right  to  stock  were  ascertained :  but  here  there  was  nothing  to  limit  the  trus- 
tees from  taking  in  others. 

Order  of  sessions  confirmed. 

(a)  An  agister  has  a  possession  of  and  special  property  in  the  cattle  whereon  be  miy 
maintain  trespass  against  any  who  takes  them.  4  Inst  293.2  Rol.  Abr.  661,  and  Rex  v. 
Wooduard,  2  East's  P.  C.  654.  Lord  Rolle  refers  to  the  Year-Nook  of  M.  48  Ed.  8.  20. 
b.;  and  there  after  the  rale  of  law  was  given  by  the  Court,  the  issue  was  taken  to  the  coun- 
try, whether,  or  not  the  beasts  taken  wece  agisted  at  tbe  time  upon  the  land  of  tbe  plain- 
Co)  A  cattle-gate  in  a  stinted  pasture  is  a  tenement,  the  occupation  of  which  waa  held  te> 
cenfer  a  settlement,  in  R*x  t.  Whixlty,  1  Term  Rep.  147. 
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Holden  v.  Newman. 

18  East,  161.    Nov.  24,  1810. 

After  action  brought  in  B.  R.  for  board  and  lodging  of  the  defendant's  wife  in  Middlesex* 
which  waa  referred  to  an  arbitrator,  who  awarded  leas  than  5/.,  which  waa  for  the  rent  of 
the  lodging  :  this  waa  held  at  any  rate  to  come  within  the  I8ih  aection  of  the  atat.  89 
&  40  G.  8.  c  104,  excepting  actions  for  rem  from  th»  compulsory  jurisdiction  of  the  Lon- 
don Court  of  Requests;  although  the  defendant  were  otherwise  within  the  act:  but  with- 
out deciding  whether  the  clerk  of  a  solicitor  attending  at  his  Master's  office  within  the  city 
dnriug  the  boors  of  business  throughout  the  whole  day,  but  lodging  in  Middlesex,  ahall  be 
said  to  week  a  Livelihood  in  London  within  the  meaning  of  the  act 

THIS  was  an  action  of  assumpsit  for  board  and  lodging  and  other  necessa- 
ries provided  by  the  plaintiff  for  the  defendant's  wife,  who  lived  separately 
from  him.  The  venue  was  laid  in  London  ;  and  at  the  sittings  there  before 
Lord  EUenborough,  G.  J.  a  verdict  was  taken  by  consent  for  the  plaintiff  for 
201.  subject  to  the  award  of  an  arbitrator,  to  whom  all  matters  in  difference 
were  referred  by  a  rule  of  the  Court  at  nisi  prius  ;  and  who  afterwards  di- 
rected the  verdict  to  be  entered  for  the  penalty  for  3/.  14*.  only.  Whereupon, 
to  order  to  oust  the  plaintiff  of  his  costs,  on  entering  up  judgment  for  that  sum, 
it  was  moved  on  a  former  day  to  enter  a  suggestion  upon  the  roll,  under  the  stat. 
39  &  40  Geo.  3.  c.  104.,  that  the  original  cause  of  action  did  not  exceed  51.  and 
that  the  same  was  recoverable  in  the  London  Court  of  Requests.  The  facts 
disclosed  by  the  affidavits  were,  that  the  cause  of  action  arose  in  Middlesex; 
that  the  plaintiff  lived  there,  and  the  defendant  also  lodged  and  dieted  in  the 
same  county ;  but  that  every  day  (excepting  Sundays)  from  9  in  the  morning 
till  9  at  night,  the  defendant  attended  as  a  clerk  in  the  office  of  Messrs.  Kaye 
and  Freshfield,  solicitors,  within  the  city  of  London. 

GaseUe,  on  shewing  cause  against  recording  the  suggestion,  objected,  1st, 
that  this  being  a  recovery  by  the  award  of  a  referee  was  not  within  the  act(a). 
My,  That  this  was  not  the  case  of  a  defendant  "  seeking  a  livelinood"  within 
the  meaning  of  the  5th  clause  ;  which  must  be  confined  by  the  context  to  one 
who  seeks  his  livelihood  by  residing  or  inhabiting  in,  or  keeping  any  house, 
warehouse,  shop,  shed,  stall,  or  stand,  sua  jure,  within  the  jurisdiction  of  the 
court,  where  he  might  be  lawfully  served  with  the  summons :  but  here  the 
plaintiff  could  not  have  gone  into  Messrs.  K.  and  F.1*  office  against  their  con- 
sent to  summon  the  defendant,  without  committing  a  trespass.  He  referred 
to  Grey  v.  Cook,  8  East,  336,  where  a  market  gardener  renting  a  shed  in 
Fleet'tnarket  at  an  annual  rent,  but  occupying  it  only  for  certain  hours  in  the 
day  on  three  days  in  the  week,  (it  being  open  to  others,  who  occupied  it,  at 
other  times)  was  held  not  to  be  within  the  act ;  which  was  a  stronger  case 
than  this  ;  because,  during  such  his  occupation,  he  held  it  suo  jure.  And  to 
Skinner  v.  Davis,  2  Taunt.  196,  where  a  porter  plying  in  the  city,  and  resort- 
ing to  a  house  of  call  there,  but  lodging  elsewhere,  was  also  held  to  be  out  of 
the  act  3dly,  That  part  of  the  plaintiff's  demand  being  for  rent  for  the  lodg- 
ing of  the  wife,  the  case  was  within  the  exception  of  the  13th  clause,  which 
provides  that  the  act  shall  not  extend  to  actions  for  rent,  though  not  exceeding 
67.  And  he  referred  to  Woolley  v.  Cloutman,  Dougl.  244,  where,  under  the 
former  act  of  the  3  Jar.  1.  c.  15.  for  regulating  the  same  court,  excepting  ac- 

#(a)  No  stress  waa  laid  upon  this  objection,  and  no  farther  notice  was  taken  of  it ;  a  ver- 
dict having  in  fact  been  entered  for  the  aam  awarded.  The  material  w>irds  of  the  1 2th  sec- 
tion are,  that  •■  if  any  action  or  suit  be  eomme  icei  in  any  other  conrt  than  the  Court  of  Re- 
"  qnests  for  a  debt  not  exceeding  5/.,  and  recoverable  by  the  act,  &c.  in  the  said  Court  of 
"  Requests,  the  plaintiff  shall  not  by  reason  of  a  verdict  for  him  or  otherwise,  be  entitled  to 
"toy  costs,"  &c  And  vide  Duntter  v.  Day,  8  East  289. 
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tions  for  debt  for  rent,  &e.,  it  was  held  that  an  action  for  use  and  occupation 
would  not  lie  there. 

The  Attorney- General,  and  Moore,  in  support  of  the  rule,  observed  that 
the  case  of  the  plying  porter  was  held  not  to  be  within  the  act,  because  he 
did  not  seek  his  livelihood  at  any  particular  local  situation  within  the  juris- 
diction, but  was  equally  ready  to  go  elsewhere,  if  sent;  so  that  it  was  uncer- 
tain where  he  was  to  be  found  in  order  to  be  summoned :  none  of  which 
reasons  apply  to  this  defendant,  who  does  substantially  seek  his  livelihood 
at  a  certain  place  within  the  city,  where  he  may  at  all  seasonable  hours  of 
business  be  found,  every  day.  And  this  differs  it  also  from  the  market-garden- 
er's case.  Seeking  a  livelihood  is  put  in  contradistinction  to  residing,  inhab- 
iting, or  keeping  any  house,  6rc.  Then  the  clause  excepting  actions  for  rent 
does  not  apply ;  for  that  only  refers  to  cases  where  the  plaintiff  has  also  a 
remedy  by  distress ;  the  words  being  in  the  alternative,  not  to  restrain  any 
person  "  from  making  distress,  or  bringing  any  action  for  rent."  But  here  the 
defendant's  wife  boarded  and  lodged  with  another,  and  no  distress  could  have 
been  made  on  her. 

The  Court  here  inquired  under  what  contract  the  wife  lodged  in  the  house ; 
and  whether  the  arbitrator  had  allowed  the  plaintiff  any  thing  for  rent ;  which 
did  not  sufficiently  appear  upon  the  affidavits :  whereupon  it  was  agreed  to 
apply  for  information  as  to  these  facts  to  the  arbitrator  (Mr.  Warren)  who 
happened  to  be  in  court :  and  he  stated,  that  there  had  been  proof  before  him 
of  a  contract  for  the  lodging,  and  also  of  some  necessaries  having  been  sup- 
plied :  but  that  as  the  defendant  allowed  his  wife  10*.  a  week  for  necessaries, 
which  was  known  to  the  plaintiff,  he  (the  arbitrator)  had  only  thought  proper 
to  allow  something  over  for  the  rent.  On  which  Lord  Ellenborough,  C.  J. 
said,  that  as  the  arbitrator  had  allowed  something  for  rent,  and  there  was  a 
count  which  covered  it,  the  case  was  within  the  excepting  clause :  in  which 
all  the  Court  agreed.  But  Le  Blanc,  J.  said,  that  the  other  general  question, 
(upon  which  the  Court  gave  no  opinion)  was  of  very  extensive  consequence, 
and  required  consideration  :  for  if  this  were  a  seeking  a  livelihood  in  the  city 
within  the  meaning  of  the  act,  it  would  extend  to  every  banker's  and  mer- 
chant's clerk  in  London,  who  attended  his  master's  business  there  in  the  morn- 
ing, though  his  own  residence  was  in  another  place. 

Rule  discharged. 


The  King  v.  Incledon. 

18  East,  164.     Nov.  26,  1810. 

If  the  court  be  satisfied  that  a  nuisance  indicted  ii  already  effectually  abated  before  judgment 
is  prayed  upon  the  indictment,  they  will  not  in  their  discretion,  give  judgment  to  abate  it. 
And  they  refuted  to  give  such  judgment  upon  an  indictment  for  an  obitraction  in  a  public 
highway  ;  which  highway,  after  the  conviction  of  the  defendant,  was  regain rly  Urned  by 
an  order  of  magistrate*,  and  a  certificate  ohtained  that  the  new  way  was  fit  for  the  paeaage 
of  the  public,  and  on  affidavits  that  to  much  of  the  old  way  indicted  aa  waa  still  retained 
was  freed  from  all  obstruction. 

THE  defendant  was  indicted  in  one  count  for  erecting  and  continuing,  and 
in  another  for  continuing  an  obstruction  to  a  public  horse  and  foot  road,  and 
was  convicted  about  two  years  ago  at  the  assizes  at  Exeter,  upon  its  appearing 
that  there  had  been  formerly  a  public  road  in  the  place  indicted,  though  not 
much  used  at  anv  time,  but  which  had  been  altogether  shut  up  for  the  last  18 
years,  and  been  inclosed  in  part,  and  laid  out  in  private  grounds  surrounding 
the  defendant's  country  seat.  Immediately  after  the  conviction  took  place,  the 
defendant  applied  to  two  magistrates  of  that  part  of  the  country  for  an  order 
to  divert  the  road  as  a  horse  and  footway,  upon  setting  out  another  more  com- 
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modious  to  the  public ;  which  was  accordingly  done,  and  the  magistrates  made 
the  order ;  but  upon  application  to  them  afterwards  to  certify  the  new  way, 
the  prosecutor  of  the  indictment  interposed,  and  stated  to  them  that  it  had  ap- 
peared upon  the  evidence  given  in  support  of  the  indictment  at  the  assizes, 
that  the  old  road  was  not  only  a  horse  and  foot  way  but  a  carriage  way,  and 
that  be  meant  to  insist  on  it  as  a  carriage  way,  and  take  measures  accordingly  ; 
upon  which  the  magistrates  declined  giving  the  certificate  required  for  the  new 
road,  which  was  only  a  horse  and  foot  way.  The  defendant,  who  was  him- 
self a  magistrate,  then  got  another  magistrate  to  join  with  him  in  certifying 
the  new  road:  but  being  soon  afterwards  satisfied  of  the  irregularity  of  that 
proceeding,  he  abandoned  the  order  already  obtained  for  the  diverting  of  the 
road,  and  obtained  a  new  order  of  two  magistrates  for  diverting  the  old  road  as 
a  highway,  generally ;  against  which  order,  regularly  returned  to  and  filed  at 
the  sessions,  there  was  no  appeal :  and  afterwards  he  obtained  a  regular  order 
of  two  magistrates,  certifying  the  new  highway  -to  be  in  sufficient  repair. 
And  now 

Burrough  and  Gifford  (with  whom  was  Casberd)  on  behalf  of  the  prosecu- 
tor of  the  indictment,  prayed  a  judgment  by  this  Court  for  the  prostration  of 
the  nuisance  ;  which  judgment  they  contended  that  the  Court  were  bound  to 
give,  notwithstanding  the  subsequent  proceedings,  and  the  affidavits  of  many 
persons  now  read  on  behalf  of  the  defendant,  that  the  particular  obstructions 
complained  of  which  had  before  been  set  up  in  the  old  road,  and  which  im- 
peded the  passage,  bad  been  removed  after  the  conviction,  and  that  no  obstruc- 
tion now  existed  in  any  part  of  the  old  road  indicted  which  was  connected 
with  the  road  as  newly  set  out  under  the  order  of  the  magistrates.  And  they 
referred  to  The  King  v.  Pappeneau,  1  Stni.  686,  The  King  v.  The  Justices 
of  Yorkshire,  7  Term  Rep.  467,  The  King  v.  Stead,  8  Term  Rep.  142,  and 
other  cases  cited  in  those,  wherein  it  was  agreed  that  if  the  nuisance  be  of  a 
permanent  nature,  the  regular  judgment  must  be  to  abate  it.  And  here  they 
observed,  that  the  indictment  charged,  the  evidence  at  the  trial  proved,  and 
the  affidavits  now  read  confirmed  it  to  be  a  continuing  and  permanent  nui- 
sance. 

Lens,  Serjt.  and  Harris  were  for  the  defendant ;  but  it  was  not  necessary 
to  hear  them. 

Lord  Ellenborottgh,  C.  J.  The  Court  will  never  do  any  thing  in  vain  : 
and  if  they  be  satisfied,  as  they  are  upon  these  affidavits,  that  the  obstruction 
indicted  has  been  removed,  and  that  the  public  have  now  the  free  passage  of 
the  road  which  they  are  entitled  to  use,  we  shall  not  give  any  judgment  of 
prostration :  for  it  would  indeed  be  nugatory  to  adjudge  that  to  be  prostrated 
which  does  no  longer  exist.  What  objection  can  there  be  to  a  judgment  to 
this  effect;  stating  that  the  Court  being  satisfied  that  the  nuisance  charged  in 
the  indictment  was  already  abated ;  therefore  they  gave  judgment  against  the 
defendant  for  a  nominal  fine.  And  that  is  the  proper  thing  to  be  done  in  this 
case.  If  hereafter  the  prosecutor  can  question  the  road  indicted  to  be  a  car- 
riage road,  and  not  merely  a  horse  and  footway ;  and  if  he  can  get  rid  of  the 
order  of  justices  for  turning  it  as  a  highway,  on  which  we  are  not  called  upon 
to  give  any  opinion,  he  will  proceed  as  he  may  be  advised.  But  the  nuisance 
which  was  indicted  having  been  already  removed,  and  every  substantial  pur- 
pose of  justice  answered,  it  is  sufficient  for  us  at  present  to  impose  a  nominal 
fine  on  the  defendant  for  the  offence  of  which  he  has  been  convicted. 

Thereupon  judgment  was  given  that  the  defendant  pay  a  fine  to  the  king  of 
to.  Sd. 
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Wriglesworth  and  Another  v.  Wright  and  Stacey. 

13  East,   167.    Not.  26,  1810. 

Tha  role  of  Court  of  H.  26  G.  8  anpersediog  a  prisoner,  agaiaat  whom  the  plaintiff  shall  not 
proceed  to  trial  or  final  judgment  within  three  terms  after  declaration  delivered,  dot*  not 
attach  in  a  caae  where  there  are  two  defendant!,  one  of  whom  suffered  judgment  by  de- 
fault, and  the  other  pleaded  to  iaiue:  the  trial  of  such  issue  being  had  within  the  third 
term;  though  l he  costs  were  not  taxed,  nor  6nal  judgment  in  fact  signed  till  after  that  term; 
but  then  enterod,  according  to  the  course  of  the  Court,  as  of  that  term. 

A  Rule  was  obtained  on  behalf  of  the  defendant  Stacey  for  the  plaintiffs  to 
shew  cause  why  the  writ  of  inquiry  and  assessment  of  damages  against  him 
should  not  be  set  aside  fop  irregularity,  with  costs,  and  why  he  should  not  be 
discharged  out  of  custody,  <Scc.  The  action  was  against  the  defendants  as 
drawers  of  a  bill  of  exchange,  who,  after  putting  in  bail  upon  the  arrest,  in 
last  Hilary  term,  were  served  with  a  declaration  and  notice  to  plead  on  the 
31st  of  January,  in  the  same  term  ;  and  on  the  next  day  surrendered  them- 
selves in  discharge  of  their  bail  before  justification,  and  gave  notice  thereof  by 
the  same  attorney ;  from  which  period  they  defended  separately :  and  after  a 
fruitless  attempt  by  each  to  settle  with  the  plaintiffs,  pleas  were  demanded  of 
both  defendants  on  the  5th  of  June  (the  day  after  Easter  term)  upon  which 
Wright  pleaded  to  issue,  and  entered  his  plea  as  of  Hilary  term  ;  but  Stacey 
aot  having  pleaded  at  all,  judgment  by  default  was  signed  against  him  as  of 
Hilary  term.  The  plaintiffs  then  made  up  the  issue  against  Wright  and  de- 
livered it  with  notice  of  trial,  and  also  with  notice  to  Stacey  of  assessing  the 
damages,  at  the  first  sittings  at  Westminster  in  last  Trinity  term,  which  was 
continued  to  the  second  sittings  in  term  on  the  2d  of  July,  when  the  cause 
was  tried  and  the  plaintiffs  obtained  a  verdict.  A  rule  for  judgment  was  giv 
en  on  the  13th,  which  was  enteied  in  the  rule  book  as  of  the  11th,  the  last 
day  of  term  :  and  after  four  entire  days,  exclusive  of  Sunday,  the  costs  were 
taxed  on  the  19th  of  July,  when  the  plaintiffs  signed  final  judgment.  On  the 
30th,  the  plaintiffs  lodged  their  writ  of  execution  with  the  marshal,  returnable 
in  the  present  term,  when  the  defendants  were  completely  charged  in  execu- 
tion. In  September,  the  defendant  Stacey  served  a  judge's  summons  on  the 
plaintiffs  to  shew  cause  why  he  should  not  be  discharged  out  of  custody  on 
filing  common  bail,  on  the  ground  that  the  plaintiffs  had  not  signed  final  judg- 
ment against  him  in  due  time :  but  on  hearing  the  matter,  the  judge  refused 
to  make  any  order  at  chambers  :  whereupon  the  present  rule  was  obtained. 
And  the  question  was,  whether  there  being  two  defendants  in  custody  on 
mense  process  in  this  case,  and  one  of  them  having  suffered  judgment  by  de- 
fault, the  plaintiffs  were  bound  to  proceed  to  final  judgment  against  the  one 
defendant  who  had  suffered  judgment  by  default,  within  three  terms  after  the 
declaration  delivered,  as  in  the  ordinary  case  of  one  prisoner ;  (the  proceed- 
ings against  the  other  defendant  being  admitted  to  be  regular :)  and  here  the 
rule  for  judgment  not  having  been  given  till  the  13th  of  July,  two  days  after 
the  end  of  the  third  term  from  the  delivery  of  the  declaration,  though  entered 
as  of  the  11th,  the  last  day  of  the  term. 

Marryatt  contended  that  the  proceedings  were  irregular  in  that  respect; 
and  that  the  plaintiffs  might  (notwithstanding  the  pleading  to  issue  of  the  de- 
fendant Wright)  have  proceeded  to  trial  and  judgment  within  the  three 
terms. 

Reader,  contra. 

Lord  Ellenbobough,  C.  J.     By  the  rule  of  Court(a)  a  plaintiff  must 

(a)  Reg.  Gen.  of  Hil.  26  Geo.  8.  R.  &  O.  of  B.  R.  89  and  vide  Heaton  v.  Whitaktr,  4 
East,  849.,  ihewiog  that  the  trial  or  final  judgment  spoken  ef  means  "  final  judgment  with- 
out trial." 
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proceed  to  trial  or  final  judgment  against  a  prisoner  within  three  term*  after 
the  delivery  of  the  declaration.  Now,  here  the  plaintiffs  have  proceeded  with- 
in the  three  terms  to  the  only  trial  which  the  course  of  proceedings  enabled 
them  to  do  ;  namely,  a  trial  of  the  issue  joined  with  the  other  joint  defendant 
who  denied  the  fact ;  at  which  time  the  damages  were  assessed  against  the 
other  defendant  Stacey,  who  had  suffered  judgment  by  default ;  and  till  that 
trial  they  could  not  have  proceeded  to  tax  the  costs  so  as  to  enter  up  final 
judgment  against  Stacey :  and  such  taxation  of  costs  and  final  judgment  were 
in  due  time  after  the  trial  according  to  the  course  of  the  Court. 

Rule  discharged  (a). 


Hopkinson  v.  Henry  and  Another. 

18  East,  170.    Nov.  27,  1810. 

If  defendant  pot  in  special  bail  within  four  days  in  a  town  cause,  he  is  entitled  to  plead  in 
abatement,  provided  inch  bail  be  afterwards  perfected  in  time:  though  he  had  before  put  in 
other  bail  and  given  notice  of  justifying,  bnt  had  withdrawn  them  in  time. 

UPON  a  rule  for  setting  aside  an  interlocutory  judgment  for  irregularity,  it 
appeared  that  the  declaration  was  filed  on  the  6th  of  November,  and  notice  to 
plead  given  in  a  town  cause  :  on  the  7th,  the  defendants  gave  notice  of  put- 
ting in  and  justifying  bail  on  the  9th,  and  on  that  day  they  filed  a  plea  in 
abatement,  but  did  not  justify  those  bail,  but  put  in  other  bail  on  the  10th,  and 
gave  notice  of  justifying ;  and  the  plaintiff  excepted  on  the  same  day  to  such 
second  bail ;  but  they  justified  on  the  12th ;  and  on  the  19th,  the  plaintiff 
signed  judgment  for  want  of  a  plea,  after  demand  made  of  one. 

Dampier,  on  opposing  the  rule,  admitted  that  in  a  country  cause,  Dimsdale 
▼.  Neibon,  2  East,  406,  if  the  defendant  put  in  special  bail  in  time,  he  might 
plead  in  abatement,  though  they  were  not  justified  till  after  the  four  days,  if 
they  were  ultimately  perfected  in  time  ;  for  otherwise  defendants  in  country 
causes  would  for  the  most  part  be  ousted  of  such  pleas.  But  the  same  reason, 
he  contended,  did  not  extend  to  town  causes ;  though  he  also  admitted,  that 
there  was  a  note  of  a  rase(6)  where  the  like  indulgence  had  been  extended  to 
a  town  cause :  but  he  endeavoured  to  distinguish  this  case  from  that,  by  ob- 
serving that  the  failure  of  perfecting  the  first  boil,  which  were  not  excepted 
to,  within  the  four  days,  and  so  completing  the  defendants'  right  to  plead  in 
abatement,  was  owing  to  their  own  laches. 

But  The  Court  said  that  made  no  difference,  and  made  the 

Rule  absolute. 


The  King  v.  Doherty. 

18  EAat,  171.    Nov.  28,  1810. 

One  against  whom  articles  of  the  peace  are  exhibited  is  not  entitled  to  read  affidavits  on  a» 
own  behalf,  in  contradiction  of  the  facts  sworn  to  against  him  in  each  articles. 

ARTICLES  of  the  peace  having  been  exhibited  against  the  defendant  by 
his  wife,  process  issued  thereon  to  enforce  appearance  :  and  when  he  appeared 
in  court  with  his  sureties  on  this  day,  Marryatt%  on  his  behalf,  tendered  affi- 
davits to  the  court  in  contradiction  of  the  facts  sworn  to  in  the  articles,  for 
the  purpose  of  discharging  them ;  contending  that  as  the  stat.  21  Jac.  1.  c.  8, 

(a)  Vide  Peanon  v.  Rawlini,  1  East,  405. 

(*)  Holland  v.  Sladen,  cited  in  Binm  v.  Morgan,  11  East,  418. 
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requires  the  causes  for  which  such  articles  are  exhibited  to  be  declared  in 
writing"  upon  oath,  and  enacts  that  "  if  it  shall  afterwards  appear  to  either  of 
the  said  courts,  (of  Chancery  or  King's  Bench,)  that  the  cause  expressed  in 
such  writing,  or  any  one  of  them,  be  untrue*'  the  Court  may  award  costs  and 
damages  to  the  party  grieved  ;  it  necessarily  gives  them  jurisdiction  to  enquire 
into  the  truth  of  the  charge.  And  though  he  admitted  that  affidavits  in  contra- 
diction of  articles  of  the  peace  were  refused  to  be  received  in  Lord  Vane's 
case(ez);  as  contrary  to  the  practice  of  the  court  on  these  occasions ;  yet, 
he  said  that  the  contrary  practice  had  prevailed  in  subsequent  cases,  which 
are  referred  to  from  MSS.  in  6  Bac.  Abr.  tit.  Surety  of  the  Peace,  G.(6). 
The  first  of  these  is  Sir  T.  Aliens  case(c)  H.  32  G.  3,  against  whom 
Parnell  had  exhibited  articles;  but  before  the  recognizance  was  entered 
into,  Parnell  presented  a  petition  explanatory  of  some  of  the  facts  sworn  to 
in  those  articles :  on   which   the   defendant's  counsel  moved    to  review(e) 

(a)  2  Stra.  1202.    The  following  note  of  this  case  from  Mr.  Fords  MS.  ii  more  fall. 

Loed  Vanes  Case, H.  17  Geo.  2. 

Where  a  perron  exhibit*  articles  of  the  peace  and  iweara  that  her  life  is  in  danger,  the  troth 
of  the  facts  cannot  be  controverted. 

LADY  Vane  eihibited  articles  of  the  peace  against  her  husband  the  Lord  Vane,  propter 
saevitiam:  and  in  the  articles  it  was  charged,  that  in  1787.  a  snit  was  preferred  by  her  in  the 
spiritual  court  for  a  separation  by  reason  of  cruelty.  That  in  order  to  pat  an  end  to  all  differ- 
ences between  her  and  my  lord,  articles  of  agreement  were  entered  into  and  duly  executed* 
whereby  she  agreed  to  return  to  and  cohabit  with  him;  and  be  covenanted  that  in  case  she 
desired  to  live  separate,  he  would  not  molest  her.  That  she  accordingly  did  return  and  live 
with  my  lord;  but  that  upon  continuing  his  cruel  nsage  she  was  obliged  to  leave  him,  and 
separate  herself  from  him  according  to  the  articles.  That  about  Christmas  1742,  she  waa 
seized  by  five  of  my  lord's  servant*,  and  by  force  carried  to  his  house,  and  there  confined  for 
11  days;  that  she  a fterwards  escaped ;  but  that  she  hath  since  heard,  and  verily  believes,  that 
a  servant  sent  by  my  lord  Vane  to  apprehend  her  said,  that  he  was  ordered  by  my  lord  to 
seize  her  and  bring  her  home  dead  or  alive:  and  therefore  she  swears  that  she  apprehends 
her  life  was  in  danger,  and  that  she  was  almost  always  under  a  cootinual  fear  of  her  life. 

There  ooght  to  be  a  reasonable  foundation  on  the  face  of  the  articles  to  induce  a  fear  of  per* 
eonal  danger  before  the  Court  wiH  require  sureties  of  the  peace.  A  wife  may  sne  a  sup- 
plieavit  in  Chancery  against  her  husband,  and  to  find  sureties  not  to  beat  or  evil  intrant  her, 
aliter  quam  causa  repminis  at  castigaiionis.  The  fuels  stated  in  the  articlea  are  to  be 
considered  as  true  until  the  contrary  appears  upon  a  proper  prosecution.  Where  there  are 
articles  of  separation  between  the  husband  and  wife,  if  the  hnshand  afterwards  confine  her, 
she  may  have  a  hob.  eorp.  and  be  aet  at  liberty. 

JVbtt. — These  srticles  were  exhibited  in  court  the  last  day  of  Michaelmas  term  1748;  and 
in  Hilary  term  following.  Lord  Vane  came  into  court,  and  moved  by  his  counsel  to  discharge 
the  articles,  because  it  did  not  appear  on  the  face  of  the  articles  that  Lord  Vane  had  done 
any  one  act  to  induce  his  lady  to  swear  the  peace  against  bim,  or  make  it  necessary  for  him 
to  give  security  for  keeping  the  peace.  That  the  husband  baa  a  riant  to  seise  bis  wife,  to 
carry  her  home,  and  even  to  confine  her  if  he  thought  proper.  That  oy  the  common  law  be 
had  power  to  govern,  role,  and  chastize  her  reasonably:  and  although  she  may  sue  a  suppli- 
cant in  Chancery  agamu  her  husband  for  cruelty,  and  to  find  sureties  that  he  do  not  beat  or 
evil  intreat  her;  yet  even  in  that  ease  there  is  a  proviso,  aliter  qvam  ad  virum  suam  ex 
causa  regiminis  et  castigaiionis  uxor  ir  suae  licils  rationabiliter  pertinet.  F.  N.  B.  542. 
(8th  edit.)  That  as  to  the  articlea  of  agreement  they  were  set  aside  in  equity  aa unconscion- 
able; and  a  copy  of  the  order  was  produced;  bnt  the  Court  said  they  could  lake  no  notice 
of  it 

Upon  a  rule  to  shew  cause,  it  was  answered,  and  so  resolved  by  Me  CourU  that  every  per- 
son wss  entitled  to  exhibit  articles  of  the  peace  for  the  secmity  of  his  person,  and  to  allow 
them  waa  the  constant  course  of  the  Court  aa  a  security  against  immediate  danger.  That  it 
was  not  usual  to  inquire  into  the  truth  or  circumstances  of  the  facta  charged  in  the  articlea, 

(a)  G  is  printed  in  the  book  by  mistake  for  F,  there  being  a  subsequent  head  under  letter  G. 
(c)  Vide  2  Burr.  808,  which  states  the  former  proceeding,  when  Parnrll  waa  brought  up 
to  receive  judgment  upon  an  indictment  for  perjury  committed  in  the  articlea  exhibited. 
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(a)  the  articles,  and  read  affidavits  to  contradict  the  facts  therein  charged ;  and 
the  Court  granted  a  rule  on  ParneU  to  shew  cause  why  the  articles  should 
oot  be  reviewed ;  and  being  finally  satisfied  that  he  had  been  guilty  of  per- 
jury* they  committed  him  for  that  offence,  and  stayed  all  proceedings  on  the 
articles.  The  like  proceeding  took  place  in  another  case,  there  stated,  of  ar- 
ticles exhibited  by  John  Brown  against  Hannah  Bennett  and  Others,  E.  32 
6. 2.,  which  upon  a  rule  for  a  review,  founded  upon  affidavits  in  contradic- 
tion, were  ordered  to  be  taken  off  the  file. 

Lord  Ellenborough,  G.  J.,  however,  (without  hearing  The  Attorney' 
General  and  Gurney  for  the  prosecutrix,)  said,  that  the  Court  were  satisfied 
that  they  could  not  receive  affidavits  on  the  part  of  the  defendant  to  contra- 
dict the  truth  of  the  articles  exhibited  against  him  and  prevent  his  giving 
surety :  they  therefore  ordered  his  own  recognizance  to  be  taken  in  500?.,  and 
that  of  hi?  two  sureties  in  2501.  each,  for  two  years.  And  Le  Blanc,  J.  re- 
ferred to  the  case  of  The  King  v.  Bringloe  and  Others,  in  M.  7  Geo.  2,(£) 
when  Lord  Hardwicke  presided  in  this  court,  where  the  like  determination 
was  made. 

sat  that  the  seme  mast  be  received  at  true  till  the  contrary  appeara  upon  a  proper  prosecu- 
tion. That  io  the  present  ease,  taking  all  these  articles  together,  ana  that  Lord  and  Lady 
Pass  were  wider  an  agreement  to  live  separate;  that  he  seized  her  by  lorce.  and  confined  her 
11  days;  that  be  threatened  to  seize  her  again,  and  ordered  her  to  be  brought  home  dead  or 
alive;  it  doth  appear  upon  the  whole  that  she  had  a  reasonable  foundation  to  require  sureties 
sf  the  pence  agaiost  him.  Vide  Fi»z.  N.  B  642.  (8tb  edit.)  If  the  wife  be  in  fear  or  doubt 
of  the  hosband  that  he  will  beat  her  or  kill  her,  ahe  may  sue  a  supplicavit  in  Chancery 
against  her  husband  to  find  sureties  that  he  do  not  beat  or  evil  in  treat  her. 

It  was  likewise  mid  by  Sir  John  Strange,  that  taking  this  case  upon  the  articles  of  agree- 
ment only,  if  Lord  Vane  should  force  hie  wife  to  a  cohabitation,  ahe  has  a  right  to  be  reliev- 
ed; and  for  that  purpose  he  cited  Listor's  case.  Trio.  8  G.  1.  Captain  Lutor,  after  articles 
of  separation  between  him  and  his  wife  the  tady  Jlatolinton,  seized  her  by  force,  and  cat- 
tied  ber  borne  in  order  to  compel  her  to  live  with  him.  8be  brought  a  habeat  corpus :  and 
after  argument  at  the  bar,  it  was  agreed  by  the  Court,  that  if  a  wife  will  make  an  undue  use 
of  her  liberty  by  squandering  away  her  husband 'a  effects,  or  going  into  bad  company,  it  was 
lawful  for  her  hosband  to  lay  her  under  restraint :  but  where  that  did  not  appear,  he  could 
not  confine  her  as  a  prisoner,  though  even  in  his  own  house.  And  because  it  appeared  in 
that  ease,  that  they  were  parted  by  consent,  and  under  articles  to  live  separate,  tin  Court 
ordered  that  she  should  have  her  liberty. 

JVb/e— The  security  of  the  peace  required  by  the  Court  in  the  present  ease  was  1000/.  for 
Lord  Vane,  and  his  bail  in  500/.  each. 

(a)  Hence  it  appears,  that  the  affidavits  in  contradiction  of  the  articles  were  received 
opon  this  new  motion  to  review  the  articles  arising  upon  new  matter  presented  to  the  Court 
by  the  articolant,  and  not  by  way  of  opposing  the  giving  sureties  of  the  peace  upon  the  ar- 
tklei  to  the  first  instance,  which  the  Court  grants  upon  the  prayer  of  toe  party  applying, 
stria  timet,  upon  probable  cause  shewn.  The  other  case,  afterwards  cited  from  Bac.  Abr., 
passed  without  opposition,  and  also  arose  upon  a  new  motion1  to  review  the  articles. 

(6)  That  case  was  read  from  Mr.  Matter  man's  MS. — Prime  moved  to  discharge  articles 
of  the  peace,  wherein  the  prosecutrix  swore  that  the  defendant  Bringloe  had  threatened  to 
do  ber  business;  and  he  offered  to  read  an  affidavit  of  the  defendant,  wherein  he  explained 
the  words,  and  shewed  that  these  did  not  mean  any  personal  harm  to  her,  but  that  they  re* 
lated  to  a  law  suit  then  depending  between  tbem. 

Per  Curiam.  That  the  defendant  could  not  by  the  course  of  the  Court  be  admitted  to 
eontrovert  the  facts:  that  it  was  never  suffered:  and  that  he  could  take  no  other  advantage 
than  what  arose  from  any  ambiguity  in  the  expression  upon  the  face  of  the  articles.  That 
ai  for  aaying  he  would  do  her  business,  it  was  an  ambiguous  expression,  and  was  cspable  of 
more  meanings  than  one;  but  that  the  articles  giving  them,  and  charging  that  the  defendant 
had  several  times  threatened  her  life,  that  waa  a  sufficient  charge  to  support  the  articles;  and 
tbey  adtised  the  defendant  to  give  bail;  which  he  did.— The  rest  of  the  note  was  to  another 


purpose. 

You 
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Ridley  and  Another  v.  Taylor. 

18  East,  175.    Nov.  28,  1810. 

If  one  partner  drew  or  indorse  a  bill  in  the  partnership  firm,  it  will  prtma  facie  bind  the 
firm;  although  passed  by  the  one  partner  to  a  separate  creditor  in  discharge  of  his  own 
debt ;  aniens  there  be  evidence  of  covin  between  such  separate  debtor  and  creditor,  or  at 
least  of  the  want  of  authority,  either  express  or  to  bo  implied,  in  the  debtoi  partner  to 
give  the  joint  security  of  the  firm  for  bis  separate  debt.  Bat  held  that  no  sufficient  cir- 
cumstance appeared  in  this  case  to  raise  any  presumption  adverse  to  the  separate  creditor 
taking  such  joint  security,  in  a  case  where  the  hill  appeared  to  have  been  drawn  in  the 
name  of  the  firm  to  their  own  order  18  days  before  the  delivery  of  it  to  the  separate  cred- 
itor, and  to  have  been  accepted  and  indorsed  before  soch  delivery,  and  to  have  been  drawn 
for  a  larger  amount  than  the  particular  debt;  and  where,  though  the  indorsement  was  is 
fact  made  by  the  hand  of  the  debtor  partner,  yet  it  did  not  appear  that  that  fact  was  known 
to  the  sepamte  creditor  at  the  time;  and  this  too  in  a  case  where  direct  evidence  might 
have  been  given  of  the  covin  or  want  of  authority,  if  it  existed. 

For  the  action  being  brought  by  the  separate  creditor  against  the  acceptor,  either  of  the  part- 
ners might  have  been  called  as  a  witness  by  the  defendant  to  disprove  the  authority  of 
the  debtor  partner  to  give  the  joint  security:  for  though  if  the  separate  creditor  recovered 
against  the  acceptor,  be  would  have  his  remedy  over  against  the  firm;  yet  the  innocent 
partner  would  have  his  remedy  over  against  the  other.  And  the  bankruptcy  of  the  debtor 
partner  in  the  mean  time  does  not  vary  the  question  of  competency. 

THE  plaintiffs  declared  in  the  first  count  of  the  declaration  upon  a  bill  of 
exchange,  dated  the  20th  of  October,  1807,  drawn  by  certain  persons  using 
the  style  and  firm  of  Ord  and  Ewbank  upon  the  defendant,  for  40/.,  payable 
to  the  order  of  Ord  and  Ewbank  forty  days  after  date  ;  which  bill  was  stated 
to  have  been  indorsed  by  Ord  and  Ewbank,  and  duly  accepted  by  the  defend- 
ant. There  were  also  counts  for  goods  sold  and  delivered,  and  the  common 
money  counts.  The  defendant  pleaded  non  assumpsit ;  and  at  the  trial  be- 
fore Wood,  B.  at  Durham  in  1809,  a  verdict  was  found  for  the  plaintiffs  for 
the  amount  of  the  bill,  subject  to  the  opinion  of  the  Court  on  the  following 
case. 

The  plaintiffs  in  November,  1806,  sold  and  delivered  to  J.  Ewbank,  (who 
together  with  Ord  then,  and  subsequent  to  the  transactions  hereafter  men- 
tioned, carried  on  trade  as  linen-drapers,  under  the  firm  of  Ord  and  Ew- 
bank,) on  his  separate  account,  a  cargo  of  coals  to  the  amount  of  34/.  11*. 
On  the  9th  of  May  following,  the  plaintiffs  received  from  Ewbank  51.  on  ac- 
count, and  on  the  27th  of  the  same  month,  his  promissory  note  for  29Z.  9*. 
6d.,  which  after  allowing  1*.  6J.  for  the  stamp  constituted  the  balance.  This 
note  being  dishonoured,  the  plaintiffs  were  obliged  to  and  did  take  it  up  on 
the  2d  of  November,  1807.  On  the  7th  of  the  same  month,  Ewbank  gave 
to  the  plaintiffs  the  bill  in  question,  in  payment  and  discharge  of  his,  Ew- 
bank's,  said  debt.  This  bill  was  drawn  and  indorsed  by  Ewbank  in  the  style 
and  firm  of  Ord  and  Ewbank,  and  was  before  that  time  accepted  by  the  de- 
fendant. "  Ord  and  Ewbank"  is  the  usual  firm  of  that  partnership.  A  fe* 
days  after  Ewbank  had  delivered  this  acceptance  to  the  plaintiffs,  he  applied 
to  them  for  the  balance  of  9Z.  19*.  9d. ;  but  the  plaintiffs  refused  to  pay  it 
until  the  bill  upon  the  defendant  should  have  been  paid.  The  plaintiffs  ne- 
gociated  the  bill  for  40/.,  and  were  in  consequence  of  its  being  dishonoured, 
although  duly  presented  for  payment  to  the  defendant,  ultimately  obliged  to 
pay  and  have  actually  paid  the  amount  thereof  and  the  charges  of  noting  tbe 
same :  and  they  thereupon  debited  Ewbank  alone  for  the  same  in  their  ac- 
count with  him  ;  having  before  credited  his  said  account  with  them  for  the 
amount  of  that  bill.     Ord  and  Ewbank  have  since  become  bankrupts.    The 

Question  was,  Whether  the  plaintiffs  were  entitled  to  recover  ?  If  they  were, 
tie  verdict  was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 
HuUock,  for  the  plaintiffs,  stated  tbe  question  to  be,  whether  one  partner 
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could  draw  or  indorse  a  bill  in  the  partnership  firm  for  his  own  debt,  in  favour 
of  a  third  person,  to  whom  no  fraud  or  knowledge  of  the  drawer's  want  of 
authority  from  his  partner  was  imputed :  and  whether  this  could  be  questioned 

§r  the  acceptor  of  the  bill  in  an  action  brought  against  him  by  the  payees  ? 
e  relied  on  Swan  and  Others  v.  Steele  and  Others,  7  East,  210,  as  in  point : 
where  an  indorsement  of  a  bill  by  two  partners,  in  the  partnership  firm,  for 
their  separate  debt,  was  held  to  bind  a  third  partner  who  was  engaged  with 
them  under  the  same  general  firm  in  another  business,  in  the  course  of  which 
such  bill  was  received  by  them ;  the  indorsees  and  separate  creditors  of  the 
two  not  knowing  of  the  misapplication  of  tj}e  tri-partnersbip  fund  at  the  time. 
The  only  difference  (merely  nominal)  between  the  cases  is,  that  there  the  sep- 
arate creditors  did  not  know  at  the  time  of  the  existence  of  a  third  partner, 
whose  name  did  not  appear  in  the  firm ;  and  here  they  did  not  know  that  the 
other  partner  did  not  consent  to  this  application  of  the  partnership  credit. 
There  might  be  good  reason  for  such  consent ;  as  to  save  the  credit  of  one  of 
the  house.  If  one  of  several  country  bankers  paid  his  own  debt  in  the  notes 
of  the  house,  as  would  probably  be  the  case  in  most  instances,  where  the  notes 
of  such  a  house  were  in  circulation,  it  would  be  extremely  inconvenient  if  the 
creditor  were  obliged  to  go  round  to  all  the  partners  to  know  whether  they  as- 
sented to  it.  In  the  present  instance,  it  does  not  appear,  that  in  the  settlement 
of  the  partnership  accounts  and  the  distribution  of  the  profits  between  them, 
this  bill  did  not  become  the  particular  property  of  Ewbank.  The  Court  will 
Defer  presume  collusion  or  fraud,  where  none  is  found,  unless  in  cases  where 
the  law  presumes  fraud. 

Holroydy  contra.  The  law  does  not  imply  an  authority  in  individual  part- 
ners over  the  joint  fund,  except  in  matters  which  affect  the  partnership  con- 
cerns. Thus  far  only  the  law  gives  effect  to  such  a  general  authority,  that 
where  one  partner  has  for  his  own  purpose  disposed  of  the  effects  or  passed 
negotiable  securities  on  the  credit  of  the  partnership,  which  have  gone  out  in- 
to the  world,  it  shall  bind  all  the  partners  in  the  hands  of  innocent  third  per- 
sons having  no  knowledge  of  the  real  transaction,  because  they  would  have  a 
right  to  presume  that  he  acted  with  the  authority  of  his  partners ;  but  that  will 
not  extend  to  protect  the  original  takers  of  such  property,  knowing  that  it  was 
issued  for  his  separate  debt.  Now  here,  the  action  is  not  brought  by  third  per- 
sons to  whonl  the  bill  was  indorsed  without  notice,  but  by  the  separate  creditors 
of  Ewbank  themselves,  who  must  have  known  that  he  was  pledging  the  part- 
nership funds  for  his  own  debt,  and  who  were  therefore  bound  to  inform  them- 
selves that  he  had  a  special  authority  so  to  do.  In  the  case  of  one  of  the 
several  partners  in  a  country. bank  paying  his  own  debt  with  the  notes  of  the 
bank,  which  were  in  common  circulation,  the  creditor  receiving  such  notes 
could  not  tell  whether  they  might  not  have  been  before  circulated  and  have 
come  back  into  the  partner's  hand,  as  his  individual  property ;  and  then  per- 
haps it  would  be  necessary  to  fix  the  creditor  with"  knowledge  to  the  contrary : 
or  at  any  rate,  if  be  passed  them  off  to  others,  who  had  no  notice,  they  would 
be  entitled  to  recover  against  all  the  partners ;  and  so  no  public  inconvenience 
could  ensue.  But  where  a  creditor  of  one  partner  takes  a  particular  security 
•for  his  separate  debt  upon  the  partnership  fund,  he  must  know  that  his  debtor 
is  paying  his  debt  with  the  money  of  others,  and  therefore  he  takes  it  at  his  peril, 
if  it  shoujd  turn  out  in  the  event  that  the  debtor  had  no  authority  to  bind  his  part- 
ner for  that  purpose.  It  is  the  same  between  those  parties  as  if  the  debtor  had 
pledged  the  fund  of  a  stranger  for  his  own  debt,  on  his  own  assertion  that  he 
had  authority  to  do  so :  if  he  had  such  authority  the  pledge  would  be  good  ; 
but  the  creditor  would  take  it  at  the  peril  of  proving  that  authority  if  it  were 
afterwards  denied.  Here  the  bill  was  accepted  by  the  defendant  before  it  was 
indorsed ;  and  the  indorsement,  though  in  the  name  of  Ord  and  Ewbank,  was 
made  by  Ewbank  alone,  and  therefore  the  plaintiffs  must  stand  upon  his  single 
authority.    The  defendant  when  he  accepted  the  bill,  must  have  presumed 
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that  it  was  drawn  on  the  joint  account ;  hut  now,  having  notice  that  Ewlank 
had  no  authority  from  Ord  to  indorse  it,  the  latter  may  well  defend  himself, 
through  the  defendant,  against  the  plaintiffs,  who  knew  that  it  had  been  pawed 
by  Ewbank  on  his  private  account:  for  if  the  plaintiffs  recover  against  the  de- 
fendant, he  will  be  entitled  to  recover  over  against  Ord  and  Ewlank ;  and 
therefore  the  question  is  the  same  as  if  they  had  sued  Ord  and  Ewbank  in 
the  first  instance.  In  Arden  v.  Sharpe  and  Gilson,  2  Esp.  N.  P.  Cas.  524, 
where  the  plaintiff  discounted  a  bill  brought  to  him  by  GUson,  who  desired 
that  the  business  might  be  kept  secret  from  his  partner  Sharpe,  but  indorsed  it 
in  the  name  of  Sharpe  and  Gilson;  Lord  Kenyan  held,  thai  the  action  on  (he 
bill  would  not  lie  ;  for  the  transaction  indicated  that  the  money  was  for  Gil' 
son's  own  use,  and  not  on  the  partnership  account ;  and  therefore,  that  the 
plaintiff  should  not  be  allowed  to  resort  to  the  security  of  ihe  partnership. 
The  same  principle  was  established  in  Wells  v.  Masterman  and  Others,  lb. 
730,  where  Lord  Kenyon  said,  that  if  a  man  have  dealings  with  one  partner 
only,  and  he  draw  a  bill  on  the  partnership  on  account  of  those  dealings,  he 
is  guilty  of  a  fraud,  and  in  his  hands  the  acceptance  made  by  that  partner  will 
be  void ;  but  it  would  be  otherwise  in  the  case  of  a  bona  fide  indorsee.  Abel 
v.  Sutton,  3  Esp.  N.  P.  Cas.  108,  recognized  the  same  principle;  which  was 
again  confirmed  by  the  whole  Court  in  Shirreff  and  Another  v.  Wilkes  and 
Others,  1  East, 48.  There  two  or  three  partners,  having  contracted  a  debt  to  the 
plaintiffs  before  the  admission  of  the  third  partner  into  the  firm  afterwards  ac- 
cepted in  the  firm  of  the  three,  but  without  the  assent  of  the  new  partner,  a 
bill  drawn  upon  the  new  firm  by  the  plaintiffs ;  and  the  security  was  held 
fraudulent  and  void  as  against  the  third  partner.  Lord  Kenyon  there  relied 
on  the  assent  of  the  third  partner  not  having  been  found,  and  there  being 
nothing  stated  to  shew  that  he  had  any  knowledge  of  the  transaction.  And 
Lawrence,  J.  observed,  that  the  plaintiffs  declared  as  upon  a  promise  by  three 
defendants ;  and  consequently,  to  entitle  themselves  to  recover  must  prove  a 
promise  either  express  or  implied  binding  upon  all  the  three  :  in  which  they 
nad  failed,  and  therefore  there  must  be  judgment  against  them.  The  case  of 
Mr.  Fordyce  was  also  referred  to  as  of  the  same  description ;  which  was  de- 
cided on  the  ground  of  covin  or  gross  negligence  on  the  part  of  the  separate 
creditor  taking  the  joint  security.  [Lord  Ettenborovgh,  C.  J.  One  partner 
pledging  the  guarantie  of  the  firm  for  his  separate  debts,  is  a  very  different 
case  from  that  of  drawing  or  indorsing  bills  in  the  partnership  firm  :  the  one 
authority  is  not  necessary  or  usual  for  carrying  on  the  concerns  of  the  house; 
the  other  is.  The  only  question  heie  is,  whether  the  plaintiffs  bad  such  no- 
tice that  the  bill  was  indorsed  by  the  one  partner  without  the  authority  of  the 
other,  as  to  take  the  case  out  of  the  general  rule.  Le  Blanc,  J.  It  does  not 
appear  that  the  plaintiffs  knew  that  Ewbank  was  the  partner  who  in  fact 
indorsed  the  bill.]  It  wonid  be  the  same  if  done  by  a  clerk  in  the  house :  the 
plaintiffs  taking  a  joint  security,  knowing  that  it  was  for  a  separate  debt,  must 
take  it  at  the  peril  of  proving  the  authority  of  the  one  to  pledge  the  other's 
credit  for  his  personal  debt.  As  to  Swan  v.  Steel,  the  indorsement  was  made 
in  the  firm  common  to  both  the  houses  of  trade ;  and  the  creditor  did  not  know, 
at  the  time  he  received  the  bill,  that  the  indorsement  would  bind  any  other 
than  the  persons  who  were  his  debtors :  and  that  distinguishes  it  from  the 
present  case. 

Bullock,  in  reply,  contended  that  the  onus  probandi  lay  upon  the  defendant 
in  this  case  to  shew  that  Ewbank  had  not  the  authority  of  Ord  to  pledge  his 
credit  by  the  indorsement  in  the  partnership  firm ;  it  being  within  the  scope 
of  a  trading  partner's  general  authority  to  draw,  accept,  and  indorse  bills  of 
exchange  in  the  partnership  firm ;  without  the  necessity  of  the  creditor's  in- 
quiring whether  the  particular  partner  had  such  authority.  The  cases  cited 
on  the  other  side  must  have  gone  oa  the  ground  that  the  want  of  authority 
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was  indicated  by  the  circumstances  of  the  case ;  for  they  recognize  the  general 
principle,  that  one  partner  may  bind  another  by  such  securities  given  in  their 
joint  names.  . 

Lord  Ellenbobough,  C.  J.  Prima  facie  one  partner  is  bound  by  the  in- 
dorsement of  another  in  the  partnership  firm ;  but  that  presumption  roav  be 
cot  down  by  shewing  collusion  :  but  the  difficulty  of  the  case  is,  that  we  have 
not  the  facts  sufficiently  before  us  to  shew  thut  collusion. 

Holroyd  observed,  that  the  defendant  could  not  have  called  Ord  as  a  witness 
to  negative  the  authority  of  Ewbank  to  indorse  the  bill  for  his  own  debt;  be- 
cause, if  the  plaintiffs  recovered  against  Taylor,  he  would  have  his  remedy 
o?er  against  Ord.  But  Bayley,J.  said,  that  Ord  would  in  that  case  have  his 
remedy  over  against  Ewbank;  and  theiefore  would  stand  indifferent.  Hoi* 
royd  suggested  a  doubt  on  the  ground  of  EwbanVs  bankruptcy :  But  Lord 
EUenborougk,  C.  J.  observed,  that  the  bankruptcy  could  make  no  difference 

on  that  question.  __  ,         . 

n  Cur.  adv.  vxut. 

Lord  Ellenbobough,  C.  J.  now  delivered  the  judgment  of  the  Court : 
This  was  an  action  by  Ridley  and  Knaggs,  the  plaintiffs,  upon  a  bill  of  ex- 
change, drawn  by  Ord  and  Ewbank  on  the  defendant,  payable  to  their  own 
order,  and  by  them  indorsed  to  the  plaintiffs,  and  accepted  by  the  defendant. 
[Then,  after  stating  the  case,  his  Lordship  proceeded—]    If  this  were  di* 
tioctly  the  case  of  a  pledging  by  one  partner  of  a  partnership  security  ior  his 
own  separate  debt  without  the  authority  of  the  other  partner ;  or  1 1  there  ex- 
ited in  thiacase  evident  covin  between  one  partner  and  the  holder  of  the  part- 
nership security,  upon  which  the  action  is  brought,  in  order  to  charge  the  oth- 
er partoer  without  his  knowledge  or  consent,  either  express  or  implied,  tor  the 
private  advantage  of  the  parties  to  such  covinous  agreement ;  we  should  have 
no  hesitation    to  pronounce   a  bill,  drawn    and  indorsed   under  such    cir- 
cumstances, void  in  the  hands  of  the  covinous  holders,  upon  the  principle  laid 
down  in  the  case  of  Sheriff  and  Another  v.  WiUcs  and  Others,  1  East,  48. 
But  upon  the  facts  stated,  such  does  not  distinctly  appear  to  us  to  be  the  case. 
Nor  does  it  appear  that  there  was  any  such  crassa  negligentia  on  the  part  of 
the  plaintiffs,  in  not  inquiring  whether  Ewbank,  the  one  partner  with  whom 
they  dealt,  was  authorized  to  depose  of  this  security  (which  had  originally 
been  partnership  property)  as  his  own,  as  to  render  this  transaction  on  that  ac- 
count fraudulent,  and  therefore  void.     In  the  case  of  Sheriff  and  Another  v. 
Wttks  and  Others,  the  plaintiffs  drew  for  a  balance  due  from  Bishop  and 
WiUcs  for  porter  sold  to  thern,  exclusively  of  their  third  partner  Robson  ;  and 
then  they  sought  to  charge  Robson,  as  well  as  Bishop  and  Wtlks,  by  the  ac- 
ceptance of  Bishop  in  the  partnership  firm  of  G.  Bishop  and  Co.     In  that 
case,  if  the  plaintiffs  meant  their  bill,  which  was  drawn  generally  on  G.  Bnhop 
and  Co.  as  a  bill  upon  the  three  partners,  (and  Lord  Kenyon  clearly  so  consid- 
ered it,)  they  must  have  been  conscious  that  it  was  an  unauthorized  act  in  them 
to  draw  on  the  partnership  firm  and  funds  of  the  three  for  the  separate  debt 
of  1100 ;  and  they  must  have  been  fully  aware  that  the  third  partner  Robson 
was  at  the  time  ignorant  that  they  had  so  done.     And  if  they  did  not  mean  to 
draw  upon  the  three,  but  upon  Bishop  and  Wilks  only,  what  right  could  they 
have  to  apply  a  general  acceptance,  in  the  name  of  Geo.  Bishop  and  Co.,  to 
charge  Robson  where  there  was  no  reason  to  suppose  that  Robson  had  consent- 
ed that  his  security  should  be  pledged  ?    Thai  case^therefore,  presented  cir. 
cum8tances  from  which,  in  the  attempt  to  charge  Robson,  covin  to  the  preju- 
dice of  the  third  partner  might  fairly  be  inferred.     In  that  case  too,  Rohson, 
WUks  and  Bishop  (ihe  only  persons  likely  to  know  whether  Robson's  security 
were  intended  to  be  pledged,  and  whether  he  had  consented  that  it  should  be 
pledged)  were  made  parlies  to  the  suit ;  so  that  none  of  them  could  in  that 
suit  be  called  as  witnesses.     The  case,  therefore  hardly  admitted  of  positive 
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evidence  as  to  these  points*,  and  the  Court  could  have  nothing  whereupon  to 
act,  but  presumption.  In  the  present  case  so  strotigan  inference  of  covin  does 
not  arise  :  Ord  and  Embank  would  have  been  competent  witnesses  for  the  de- 
fendant in  the  case :  positive  evidence,  therefore,  upon  the  point  of  covin, 
if  there  really  were  any,  might  have  been  adduced.  This  bill  had  an  exis- 
tence, according  to  its  apparent  date,  18  days  before  the  time  of  its  delivery 
to  the  plaintiffs  :  it  was  drawn  for  a  sumxonsiderably  exceeding  the  debt: 
and  was  not  only  drawn  and  indorsed,  but  accepted  also,  before  it  was  pro- 
duced to  them  ;  and  although  it  is  stated  in  the  case,  that  in  fact  the  bill  was 
drawn  and  indorsed  by  Ewbank  in  the  partnership  firm,  it  does  not  appear 
that  the  plaintiffs  knew  that  it  was  drawn  and  indorsed  by  him.  Under  these 
circumstances,  it  might  reasonably  be  supposed,  by  the  party  to  whom  it  was 
given,  to  be  a  partnership  security,  of  which  Ewbank,  the  partner  in  posses- 
sion of  it,  had  for  some  valuable  consideration,  or  in  virtue  of  some  arrange- 
ment with  Ord  the  other  partner,  become  the  proprietor,  so  as  to  be  authoriz- 
ed to  deal  with  it  as  his  own.  At  any  rate,  the  contrary .  does  not  either  act- 
ually or  presumptively  appear.  And  it  seems  to  us,  in  order  to  deprive  the 
plaintiffs  of  the  benefit  of  such  a  security  in  a  case  which  admits  of  positive 
proof  to  the  contrary,  that  the  contrary  should  appear :  and  that  either  actual 
covin  should  be  shewn,  or  that  at  least  more  pregnant  evidence  to  induce  that 
conclusion  should  have  been  given  on  the. part  of  ihe  defendant  than  is  dis- 
closed upon  the  face  of  this  case.  All  that  appears  here  is,  that  a  partner- 
ship security  was  applied  by  the  one  partner,  Ewbank,  in  satisfaction  of  his 
separate  debt ;  without  shewing  that  such  application  was  at  the  time  un- 
known to  or  unauthorized  by  the  other  partner  Ord;  as,  by  the  evidence  of 
either  Ewbank,  or  Ord,  it  was  jn  this  case  competent  to  the  defendant  in  point 
of  law  to  have  done  ;  and  without  laying  before  the  Court  any  other  evidence, 
from  which  the  same  conclusion  ought  to  be  drawn.  In  the  absence,  there- 
fore, of  any  evidence,  to  shew  that  the  delivery  of  this  bill  to  the  plaintiffs  was 
covinous,  in  a  case  where  positive  evidence  of  the  covin  might  have  been  giv- 
en, had  covin  really  existed,  the  Court  feels  itself  obliged  to  give  effect  to  the 
transfer  of  the  bill,  and  to  say  that  the  defendant,  who  relied  upon  covin  as  his 
defence,  has  not  satisfactorily  established  such  covin.  It  is  therefore  our  du- 
ty to  direct,  that  the  verdict  which  has  been  given  for- the  plaintiffs  in  this  case 
should  stand,  to  the  extent  of  the  debt  due  from  Ewbank  to  the  plaintiffs ;  but 
it  ought  to  be  reduced  to  that  sum. (a) 


Nichols  v.  Bozon. 

18  East,  185.    Nov.  28, 1810. 

Where  a  nonsuit  is  set  aside  upon  payment  of  co$t$,  such  payment  is  made  a  condition  pre- 
cedent to  the  setting  aside  the  nonsuit;  and  without  it  the  plaintiff  cannot  proceed  to  anoth- 
er trial. 

THE  first  time  this  cause  went  to  trial,  which  was  at  the  sittings  after  last 
Hilary  term,  the  plaintiff  was  nonsuited  :  and  upon  application  to  this  Court 
in  the  ensuing  term,  that  nonsuit  was  set  aside  upon  payment  of  the  costs  there- 
of; and  the  venue  was  changed  into  Devonshire.  These  costs  were  taxed  by 
the  Master  at  671.  18».  which  were  demanded  of  but  never  paid  by  the  plain- 
tiff; notwithstanding  which,  having  changed  her  attorney,  sne  gave  notice  of 
trial  for  the  last  Summer  assizes  at  Exeter \  and  entered  her  cause  for  trial ; 
though  warned  by  the  defendant  that  he  should  consider  such  notice  and  trial 
as  a  nullity,  for  want  of  payment  of  the  prior  costrtaxed ;  the  nonsuit  only  set 

(a)  Vide  Pinkney  v.  Hall,  Salk,  126,  and  Carvick  v.  Vickery,  B.  R.  H.  28  G-  & 
Doogl.  868.  a.    [Bee  also  the  editor's  note  to  8wan  v.  Stnle,  7  East  214.] 
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aside  conditionally,  upon  payment  of  the  costs.  In  consequence  of  which  the 
defendant,  after  repeating  his  objections  at  the  trial,  declined  to  defend  the 
cause,  and  the  plaintiff  recovered  a  verdict  upon  the  case  which  she  proved. 

Io  this  term,  therefore,  Jekyll  and  Dumpier  obtained  a  rule  upon  the  plain- 
tiff to  shew  cause  why  the  verdict  so  obtained  by  her  should  not  be  set  aside 
for  irregularity,  with  costs,  together  with  the  costs  of  the  application,  to  be 
paid  by  the  plaintiff's  now  attorney  :  and  why  unless  671.  18*.  the  costs  tax- 
ed by  the  Master  on  the  former  rule  obtained  by  the  plaintiffs  for  setting  aside 
the  nonsuit,  &c.  were  paid  within  ten  days  to  the  defendant,  the  said  rule 
should  not  be  discharged,  and  the  defendant  be  at  liberty  to  sign  his  judg- 
ment of  nonsuit,  and  tax  his  costs  thereupon. 

The  Attorney-  General  and  Moore,  on  opposing  the  rule  relied  chiefly  on 
the  merits  of  the  plaintiff's  case ;  but  also  observed  that  there  was  no  time 
mentioned  in  the  rule  for  setting  aside  the  nonsuit  for  the  payment  of  the 
costs :  and  the  judge  thought  that  he  was  bound  to  try  the  cause. 

Lord  Ellenborough,  C.  J.  We  cannot  enter  now  into  the  merits.  The 
nonsuit  at  the  first  trial  was  only  ordered  by  the  Court  to  be  set  aside  upon 
payment  of  costs  ;  the  payment  therefore  of  costs  when  taxed  was  a  condition 
precedent  to  the  plaintiff's  proceeding  to  another  trial :  and  if  they  have  not 
been  paid,  we  cannot  help  her. 

Per  Curiam, 

Rule  absolute. 


Smith  and  Others  v.  Becket(a). 

18  East,  187.    Nov.  10,  1810. 

Where  the  defendant  lent  bis  indorsement  on  a  promissory  note  to  the  drawer,  which  not* 
wu  payable  on  demand,  for  the  purpose  of  enabling  him  to  raise  money  on  that  security 
from  the  plaintiffs,  his  bankers,  who  agreed  to  make  advances  thereon  for  six  months  ;  held 
that  the  bankers  who  had  renewed  their  advances  at  the  end  of  six  months  without  the 
knowledge  or  consent  of  the  defendant,  conld  not  recover  upon  the  note  thus  indorsed  by 
him  without  proof  of  a  demand  on  the  drawer  and  a  regular  notice  of  the  dishonour  to  the 
defendant. 

THIS  was  an  action  on  a  promissory  note  for  200/.,  dated  28th  October, 
19)9,  made  by  Henry  Canning,  payable  on  demand  to  the  defendant  or  or- 
der, and  by  him  indorsed.  After  the  indorsement  the  note  was  delivered  back 
to  Canning,  with  others  in  the  same  form,  to  enable  Canning  to  obtain  credit 
with  the  plaintiffs,  his  bankers,  by  the  deposit  of  the  notes.  Canning  had 
then  lately  stopped  payment,  and  was  about  to  enter  into  trade  again,  which 
was  well  known  to  all  parties.  Upon  the.  deposit  of  the  notes,  the  plaintiff 
made  advances  to  him  to  more  than  the  amount  of  the  notes ;  which  advances 
were  made  for  6  months,  and  were  afterwards  renewed  without  any  commu- 
nication to  the  defendant.  Canning  became  bankrupt  on  the  28th  of  May, 
1810 ;  and  upon  such  bankruptcy  the  plaintiffs  wrote  to  the  defendant  to  de- 
mand payment  of  the  notes.  Upon  the  5th  of  June,  a  formal  demand  was 
made  upon  Canning  by  the  plaintiffs,  and  a  writ  was  sued  out  by  them  against 
the  defendant  upon  the  following  day,  without  giving  him  notice  of  such 
demand  and  non-payment.  At  the  trial  before  Lord  ElUnborough,  C.  J.  ta 
Guildhall,  his  Lordship  was  of  opinion  that  such  notice  was.  necessary,  and 
nonsuited  the  plaintiffs. 

Toddy  moved  for  a  new  trial,  and  contended  that  under  the  circumstances 
of  the  case  no  notice  was  necessary.  That  the  bankruptcy  of  Canning  was 
perfectly  known  to  all  the  parties :  that  his  preceding  insolvency  was  the  very 

(a)  This  ease  was  decided  within  the  first  fonr  days  of  the  term,  when  I  waa  not  in  Court, 
tad  was  communicated  to  me  by  a  gentleman  at  the  bar,  who  waa  engaged  in  it' 
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basis  of  the  transaction  and  the  reason  of  the  deposit ;  that  none  of  the  par* 
ties  looked  to  him :  and  as  no  value  had  been  given  for  the  note,  it  fell  with* 
in  the  exception  as  to  notice  established  by  the  case  of,  Bkkerdike  v.  Bollman, 
1  Term  Rep.  405.  That  the  case  of  De  Berdl  v.  Atkinson,  H.  Blac.  336, 
was  expressly  in  point,  in  which  Lord  C.  J.  Eyre  says,  ••  General  rules  are 
established  for  general  convenience :  and  I  agree,  that  if  the  drawer  be  not 
known  to  be  insolvent,  the  act  of  insolvency  will  not  excuse  the  want  of  an 
early  demand  ;  but  the  fact  of  knowledge  excludes  all  the  presumptions  that 
would  otherwise  arise.  Then  as  to  notice  and  the  application  for  payment  to 
the  defendant ;  what  did  it  signify  to  him  when  that  application  was  made : 
it  could  make  no  difference  to  him  whether  it  were  made  on  one  day  or  anoth- 
er :  he  meant  to  guaranty  the  payment  of  the  note,  and  there  was  no  possibili- 
ty of  any  loss  happening  to  him  from  the  want  of  notice.  In  this  instance, 
therefore  the  general  rule  fails  in  its  appaliction."  The  case  of  Nicholson  v. 
Gouthit,  2  H.  BUc.  609,  he  observed,  was  very  distinguishable ;  for  there  it 
was  stated,  that  if  the  bill  had  been  presented  when  due,  it  would  have  been 
paid  ;  as  the  defendant  had  a  fund  in  his  hands  at  that  time  for  the  payment 
of  the  bill,  which  was  afterwards  withdrawn  when  it  appeared  that  the  bill 
had  not  been  presented. 

The  Court  however  held  that  notice  was  necessary  under  the  circumstan- 
ces of  this  case,  and  that  the  plaintiffs  were  not  entitled  to  recover,  particularly 
as  it  appeared  that  there  had  been  a  renewal  of  the  advance  made  by  them  to 
Canning,  without  any  communication  of  it  to  the  defendant :  and  at  last,  if 
notice  had  been  given  by  the  plaintiffs  to  the  defendant,  that  they  would  not 
trust  Canning  any  longer,  the.  defendant  might  have  taken  measures  for  his 
own  safety (1). 

Rule  refused. 


(1)  The  authority  of  De  Bert  v.  Atkinson  was  recognized  by  Lord  Ellenborough  in  Sis- 
ion*.  Thomlinson%  Lond.  silt.  December  17th,  1805,  cited  I  Selv.  N.  P.  857.  n.  38.  in  which 
fain  Lordship  ruled  that  the  indorser  not  having  given  any  consideration  for  ibe  bill,  and  know- 
ing of  the  insolvency  of  the  drawer,  was  not  entitled  to  notice  of  non-payment  The  case  of 
Corney  v.  Mendez  Da  Costa ,  1  Es»p  802.  has  sometimes  been  cited  as  supporting  the  tame 
doctrine  :  but  there  though  the  maker  was  to  be  insolvent,  yet  the  indorser  had  effects  in  his 
own  hands  to  secure  himself;  and  of  course  could  not  suffer  from  want  of  notice.  He  had 
«b  was  remarked  by  Justice  B idler,  made  himself  liable  at  all  events.  In  Brown  v.  Maffey, 
15  East,  216,  there  were  no  effects  of  the  drawer  in  the  handa  of  the  acceptor  ;  but  is  it  ap- 
peared that  the  indorser  had  no  knowledge  of  that  fact,  it  waa  held  that  he  was  entitled  to 
regular  notice.  It  would  seem  therefore,  from  the  case  last  cited,  that  if  the  indorser  knew 
that  the  acceptor  had  no  effects,  notice  might  be  dispensed  with.  It  is  conceived,  however, 
that  the  law  is  settled  otherwise,  both  in  England  end  in  this  country.  In  Wilke'%  v.  Jacks, 
Peake'a  Ca.  202.  decided  at  Nisi  Prius  in  December,  1798,  Lord  Kenyon  said,  that  the 
rule  dispensing  with  notice  was  applicable  to  the  drawer  only,  and  that  the  indorser  was  tn 
all  cases  entitled  to  notice.  In  November  1800,  Lord  El  don  and  the  other  Judges  of  the 
Common  Pleas  held,  that  the  insolvency  of  the  acceptor  did  not  dispense  with  notice.  Whit- 
field v.  Sasage.  2  Bos  &  Pull.  279.  280.  In  Esdaiie  v.  Sower  by,  II  East  114,  decided  in 
Che  king's  Bench  in  May  1809,  where  it  appeared  that  both  the  drawer  and  acceptor  were 
insolvent  before  and  at  the  time  when  the  bill  became  doe,  and  that  this  was  well  known  to 
the  indorser,  it  was  held  that  the  indorser  was  entitled  to  notice.  The  Supreme  Court  of 
New- York  have  decided,  that  the  indorser  of  a  note  for  the  credit  of  the  drawer,  end  with 
a  knowledge  of  his  insolvency,  is  entitled  to  regular  notice.  Jackson  v.  Richards,  2 
Cainea  848.  In  South  Carolina,  Lord  Kenyon's  position  in  Wilkes  v.  Jacks  has  been 
recognized.     Scarborough,  v.  Harris,  1  Bay  175. 

Even  with  respect  to  the  drawer,  the  rule  dispensing  with  notice  for  want  of  effects  in  the 
hands  of  the  acceptor,  is  not  universal  ;  for  if  the  drawer  has  reasonable  ground  to  expect 
that  the  bill  will  be  honoured,  he  is  entitled  to  notice.  Qrr  v.  Maginnis,  7  East,  859. 
Blackkan  ▼.  D»ren,  2  Campb.  503,  Brown  v.  Mqffey,  15  East,  221.  [See  the  present 
editor's  note  to  Orr  v.  Maginnu,  7  East  869.— W.] 
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The  King  v.  Hare, (a). 

18  East,  189.    July  10,  1810. 

Affidavit  not  intitled  in  the  Xing*  Bench,  and  sworn  before  A,  B.,  a  cowunU$ion*r>  ate* 
without  stating  htm  to  be  a  cotnmiesioner  of  this  Court,  cannot  be  read  :  bnt  sworn  in 
court,  or  before  m  Judge  of  the  court,  though  not  intitled  in  the  King's  Bench,  may  be 
read. 

CLARKE,  on  a  former  day,  obtained  a  rule  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue  directed  lo  Edward  Hare,  the  sole  commissioner 
under  a  drainage  act  in  Lincolnshire,  commanding  hitn  to  make  a  rate  for  re- 
imbursing Messrs.  Ellison,  lessees  of  the  Fosdike  navigation,  a  sum  expended 
by  tbem  in  repairing  the  bank  and  works  adjoining  the  said  river. 

The  Attorney  General,  for  Mr.  Bare,  now  objected  that  the  affidavits  upon 
which  the  rale  was  drawn  up  con  Id  not  be  read,  as  they  were  not  entitled  in 
the  Court,  nor  appeared  to  be  sworn  before  a  commissioner  of  the  Court.  On 
inspecting  the  affidavits  none  of  them  appeared  to  be  intitled  "  In  the  King's 
Bench ;"  one  was  sworn  in  court,  and  another  before  Mr.  Justice  Bay  ley,  both 
which  the  Court  determined  might  be  read ;  but  the  other  three  being  sworn 
before  u  Charles  Haywdrd,  a  commissioner,  $c."  without  stating  that  he  was  a 
commissioner  in  this  Court ;  and  the  other  two  not  being  sufficient  to  sustain 
the  rule,  tbey  directed  it  to  be  discharged  ;  after  referring  to  the  case  of  The 
Sennet  and  Avon  Canal  Company  v.  Jones,  7  Term  Rep.  451. 


The  King  v.  Wakefield.(6)    ' 

;  18  East,  190.    July,  1810. 

Aa  isoulieui  debtor  may  be  brought  ap  after  the  ordinary  time  allowed,  on  affidavit  of  hie 
ignorance  of  the  creditor '•  place  of  abode  till  recently  before  fab  application,  Within  thesav* 
ing  clanae  of  the  atat  28  G.  8.  e.  5.  a,  5. 

One  convicted  opon  an  indictment  for  an  assault,  who  opoo  reference  to  the  kiog'a  coroner  and 
attorney,  waa  directed  by  his  award  to  pay  so  much  for  costs  and  so  much  for  compensation 
to  the  proeecoirix,  k  entitled  to  be  discharged  as  an  insolvent  debtor  under  the  lord's  act 
88  Geo.  2.  c  88,  withoat  the  aid  of  the  atat  88  Geo.  8.  c  «. 

THE  defendant  had  been  convicted  upon  an  indictment  for  a  violent  as- 
sault ;  and  when  he  came  up  for  judgment,  the  matters  ir  difference  were  re- 
ferred to  the  king's  coroner  and  attorney,  who  awarded  the  defendant  to  pay 
597.  lis,  9d.  for  costs,  and  40/.  6s.  3d.  for  compensation  to  the  prosecutrix. 
And  the  defendant  being  in  custody,  charged  upon  an  attachment  returnable 
in  last  Michaelmas  term  for  non-payment  of  these  sums,  applied  on  a  former 
day  in  this  term  for  a  rule  to  be  brought  up  as  an  insolvent  debtor ;  and  pro- 
duced an  affidavit,  that  he  did  not  apply  sooner,  owing  to  bis  total  ignorance 
of  the  place  of  the  prosecutrix's  abode  from,  the  commencement  of  the  prose- 
cution to  the  present  time,  although  he  had  used  all  due  diligence  to  ob- 
tain the  same. 

Le  Blanc,  J.  (the  only  Judge  in  court)  was  of  opinion  that  this  was  a  caw 
of  omission  arising  from  ignorance,  within  the  meauing  of  the  statute  33  6. 
3.  c.  5.  s.  5,  and  directed  the  proper  officer  of  the  court  to  enter  a  rule  to  bring 
up  the  defendant  aa  an  insolvent  debtor;  which  Was  accordingly  done. 

The  defendant  was  thereupon  brought  up  two  days  ago  before  Mr.  Justice 

(a)  This  case  was  decided  in  Trieity  term  60  Geo.  8.,  at  a  time  when  I  was  not  ■» 
oovt ;  and  I  was  favoured  with  thfc  note  of  it  by  Mr.  Did  try. 

(6)  This  ease  waa  decided  to  last  Trinity  term,  when  I  waa  not  m  Court;  and  I  was  aw  • 
wared  with  this  note  of  it  by  Mr.  Dealtry. 
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Grose  ;  when  it  was  objected  by  Nolan,  on  behalf  of  the  prosecutrix,  that  this 
was  not  an  attachment  for  non-payment  of  costs  only,  and  therefore  not  within 
the  stat.  33  G.  3.  c.  5.  s.  4.     But 

Grose,  J.,  upon  referring  to  the  case  of  The  King  v.  Stokes,  in  Cowper, 
136,  was  of  opinion  that  the  defendant  was  entitled  to  the  benefit  of  the  insol- 
vent debtor's  act ;  but  remanded  him  till  the  last  day  of  the  term  to  give  the 
prosecutrix  an  opportunity  of  inquiring  into  his  schedule.  He  was  now  brought 
up  again,  and  the  objection  was  repeated  before 

Le  Blanc,. J.,  who  was  of  opinion  that  the  defendant's  case  was  within 
the  Lord's  act  of  the  32  Geo.  2,  and  did  not  want  the  aid  of  the  33  Geo.  3.  c. 
6.  And  the  defendant  took  the  oath  of  an  insolvent  debtor ;  but  was  remand- 
ed upon  a  note  given  by  the  prosecutrix. 


Thornton  v.  Williamson. (a) 

18  Eaiit,  191.    July  8,  1810. 

Trespass  for  breaking  and  entering  the  plaintiff's  messuage  and  yard,  and  pairing  and  repea- 
ling therein:  plea  1st,  not  gniltv  at  to  the  force  and  arms,  &c.;  and*  2dly,  aa  to  the  resi- 
due, a  justification  of  a  right  or  way  over  the  locut  in  quo  at  all  timet;  and,  Sdly,  a  like 
justification  in  the  day  time.  Replication,  taking  issues  on  the  two  rights  of  way,  and  new 
assigning  extra  viam,  &c.  to  which  there  was  judgment  by  default:  and  after  verdint  for  the 
plaint  iff  on  the  first  special  issue  for  Is.  and  damages  assessed  also  on  the  new  assignment, 
and  a  verdict  for  the  defendant  on  the  not  goilty,  eicept,  &c.  and  on  the  ttcond  tpecial  ti- 
me; held  that  the  defendant  was  entitled  to  the  general  costs  of  the  trial;  because  the  plain- 
tiff was  not  obliged  to  go  to  trial,  bot  should  have  let  judgment  go  by  default,  on  the  issue 
upon  the  limited  right  of  way,  which  waa  found  against  him. 

THE  declaration  was  in  trespass  for  breaking  and  entering  on  divers  days 
the  plaintiff's  messuage,  yard,  and  passage,  and  passing  and  repassing  there- 
in, and  making  openings  and  door-ways  in  the  walls  of  the  said  premises,  &c. 
The  defendant  as  to  the  force  and  arms,  &c  and  making  the  openings,  and 
door- ways,  &c.  pleaded  not  guilty  :  and  as  to  the  residue  of  the  trespass  he 
pleaded,  first,  that  before  the  making  of  the  indentures  of  lease  and  release 
after-mentioned,  /.  B.  and  T.  L.  were  seised  in  fee,  as  well  of  the  said  yard 
and  passage,  as  of  a  house  and  small  yard  adjoining ;  and  that  for  30  years 
before  the  alienation  of  the  said  messuage  and  yard,  the  occupiers  thereof  had 
a  right  of  way  from  a  public  street  in  Shretcsbury  into  and  along  the  said  yard 
and  passage  through  a  door  in  the  wall  of  the  small  yard  at  all  times,  for  the 
con  ven  i  em  use  and  occupation  of  the  said  messuage  and  yard  :  and  that  J.J?, 
and  T.  L.  by  lease  and  release,  before  the  trespass  complained  of,  conveyed, 
ice.  to  the  defendant,  with  all  paths,  passages,  &c. ;  in  right  of  which  the  de- 
fendant claimed  the  way  at  all  times.  2dly,  The  defendant  pleaded  a  like 
claim  of  way  in  the  day-time  only.  The  replications  took  issues  on  these 
rights  of  way,  and  new  assigned  that  the  defendant  broke  and  entered,  &c.  and 
passed  and  repassed,  &c.  at  other  times  and  for  different  purposes  than  those 
in  the  pleas  mentioned,  and  out  of  the  supposed  ways  :  and  to  the  new  assign- 
ment, the  defendant  suffered  judgment  by  default.  At  the  trial  of  the  issues 
the  defendant  admitted  the  trespass  by  night  as  well  as  by  day,  and  also  thai 
he  had  passed  up  and  down  the  yard  through  a  lower  door  in  his  house,  to 
w^ich  it  was  admitted  that  he  had  no  right  of  entrance ;  and  for  which  nomi- 
nal damages  were  assessed  on  the  new  assignment :  and  a  verdict  was  also 
taken  for  the  plaintiff  on  the  first  special  plea  withls.  damages  and  40s.  costs; 
and  for  the  defendant  on  the  not  guilty  except,  &c.  and  also  on  the  second 
special  plea,  upon  his  right  of  way  claimed  in  the  day-time. 

(a)  This  ease,  which  I  only  partly  heard,  was  decided  in  last  Trinity  term,  after  I  had 
left  the  court;  but  the  papers  and  notes  were  communicated  to  me  by  a  gentleman  at  the  bar 
engaged  hi  h. 
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The  Master  having  allowed  the  plaintiff  the  general  costs  of  the  trial,  a 
rale  nisi  was  obtained  for  reviewing  the  taxation  ;  which  was  opposed  by 
Puller,  who  relied  on  the  stat.  4  &  5  Ann.  c.  16. ;  which,  after  allowing  a  de- 
fendant to  plead  as  many  several  matters  as  he  shall  think  necessary  for  his 
defence,  provides  that  if  a  verdict  be  found  on  any  issue  in  the  said  cause  for 
he  plaintiff,  costs  shall  be  given  to  him  at  the  discretion  6f  the  Court,  unless 
the  Judge  who  tried  the  cause  shall  certify  that  the  defendant  had  a  probable 
cause  to  plead  the  matter  which  upon  the  said  issue  shall  be  found  against  him. 
Here  the  plaintiff  was  obliged  to  go  to  trial  upon  the  issue  on  the  first  special 
plea,  or  to  admit  a  right  of  way  for  the  defendant  at  all  times,  to  which  he 
was  found  not  to  be  entitled,  but  only  to  a  right  of  way  in  the  day-time,  as 
claimed  by  his  second  special  plea  :  the  plaintiff  was  therefore  entitled  within 
tbe  words  and  meaning  of  the  statute  to  the  costs  of  the  trial.  If  the  de- 
fendant had  only  claimed  a  right  of  way  in  the'  day-time,  as  stated  in  the 
tecond  special  plea,  upon  which  he  succeeded,  then  he  would  have  been  en- 
titled iq  the  costs  of  the  trial.  The  cases  referred  to  and  commented  upon 
were  Brook  v.  Willet,  2  H.  Blac.  435,  Day  v.  Hanks{a),  Griffiths  v.  Davis, 
8  Term  Rep.  466,. [in  which  latter  all  the  issues  were  found  for  the  defendant, 
who  was  therefore  entitled  to  the  costs  of  the  trial  of  those  issues,  though 
damages  were  at  the  same  time  assessed  for  the  plaintiff  upon  a  new  assign- 
ment io  which  there  was  judgment  by  default,;]  and  Postan  v.  Stanway,  5 
East,  261. 

Abbot,  contra,  was  asked  by  the  Court(fl)  how  the  plaintiff  could  have 
avoided  going  down  to  trial,  when  the  plea  claimed  a  right  of  way  for  the  de- 
fendant at  all  times,  that  is,  by  night  as  well  as  by  day,  was  put  upon  the 
record.  To  which  lie  answered,  that  the  plaintiff  should  have' let  judgment 
goby  default  on  the  plea  claiming  a  right  of  way  only  in  the  day-time  ;  and 
then  if  the  cause  had  gone  to  trial  only  on  the  issue  as  to  the  general  right  of 
way  claimed  by  the  defendant  at  all  times,  the  plaintiff  succeeding  on  that 
issue  would  have  been  entitled  to  the  general  costs  of  the  trial. 

The  Court  were  satisfied  with  that  answer,  and  made  the  rule  absolute  for 
the  master,  to  review  his  taxation(c). 


The  case  of  the  Hottentot  Venus. 

13  East,  195.    Not.  24,  1810. 

The  Court,  upon  affidavit  laid  before  them,  suggesting  probable  oanse  to  believe  that  a  help- 
lew  aod  ignorant  foreigner  waa  brought  into  this  country  and  exhibited  for  money,  against 
her  consent,  by  those  in  whose  keeping  she  was,  granted  a  rnle  upon  her  keepers  to  shew 
caste  why  a  writ  of  habeas  corpus,  should  not  issue  to  bring  her  before  tbe  Court,  and 
directed  an  examination  to  be  taken  of  her  in  the  mean  time  before  the  coroner  and  attor- 
ney of  the  court,  in  tbe  presence  of  proper  persona  deputed  by  the  persons  applying  for 
the  writ,  aod  by  those  against  whom  it  was  prayed. 

A  FEMALE  native  of  South  Africa,  remarkable  for  the  formation  of  her 
person,  was  exhibited  in  London  in  the  course  of  the  autumn  of  this  year 

(a)  8  Terra  Rep.  664.  The  same  point  which  was  rnled  in  Day  v.  Hanks  was  also 
ruled  in  another  case  of  Wruht,  Clerk,  v.  SmWiies,  T.  49  Geo.  8.  B.  R.  with  this  difference 
oolj,  that  the  two  distinct  causes  of  action,  which  in  the  former  eate  were  atated  in  two 
counts,  were  in  tbe  latter  case  comprised  in  one  count 

(b)  Lord  Ellenborough,  C.  J.  having  left  the  court  at  this  time.    • 

(e)  This  case  differs  from  Martin  r.  Vutlance,  1  East,  850,  where  to  trespass  guars 
dawum f regit,  the  defendant  pleaded  not  guilty,  and  also  a  justification  of  a  righi  of  way; 
and  the  plaintiff  traversed  the  right  of  way,  and  new  assigned  extra  wiam;  and  issue  was 
taken,  as  well  on  the  new  assignment,  as  on  the  right  of  way:  there  after1  verdict  for  the 
plaintiff,  with  la.  damages  on  the  new  assignment,  and  for  tbe  defendant  on  the  justification, 
dw  plaintiff  waa  held  entitled  to  full  costs;  deducting  only  the  defendant's  coats  on  the  issue 
fosud  lor  him. 
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under  the  Dame  of  the  Hottentot  Venus  (her  real  name  being  Saartie  Baart- 
man)  by  certain  persons  who  had  the  apparent  custody  of  her,  and  who  re- 
ceived money  for  such  exhibition,  'the  decency  of  the  exhibition  was  not 
called  in  question  ;  it  appearing  that  the  woman  had  proper  clothing  adapted 
to  the  occasion  ;  but  from  some  expressions  which  bad  been  uttered  by  those 
who  had  brought  her  over  to  this  country,  and  with  whom  she  continued,  and 
rome  apparent  indications  of  reluctance  on  her  part  during  her  exhibition, 
there  was  reason  to  believe,  and  affidavits  were  accordingly  laid  before  the 
Court  to  that  effect,  by  the  secretary  of  a  society,  denominated  the  African 
Institution,  that  she  had  been  clandestinely  inveigled  from  the  Cape  of  Good 
Hope,  without  the  knowledge  of  the  British  governor,  (who  extends  his  pecu- 
liar protection  in  nature  jof  a  guardian  over  the  Hottentot  nation  under  his 
government,  by  reason  of  their  general  imbecile  state ;)  and  that  she  was 
brought  to  this  country  and  since  kept  in  custody  and  exhibited  here  against 
her  consent.  Whereupon  the  Court,  on  the  motion  of  Mr.  Attorney- General, 
granted  the  following  rule. 

England. — Upon  reading  the  several  affidavits  of  Zachary  Macavley  and 
others,  and  William  Bullock,  it  is  ordered,  that  Tuesday  next  be  given  to 
Alexander  Dunlop  and  Henrick  Caesar,  to  shew  cause  why  a  writ  of  habeas 
corpus  should  not  issue  directed  to  them  commanding  them  to  have  the  body 
of  a  certain  native  of  South  Africa,  denominated  the  Hottentot  Venus,  before 
this  court  immediately,  to  undergo,  &c.  Upon  notice  of  this  rule  to  be  given 
to  them  in  the  mean  time.  And  it  is  further  ordered,  that  one  or  two  such 
person  or  persons  as  shall  be  approved  for  that  purpose  by  the  coroner  and  at- 
torney of  this  court  shall,  at  such  times  as  shall  be  appointed  by  the  said 
coroner  and  attorney,  have  free  access  to  the  said,  native  of  South  Africa  at 
the  house  of  the  said  Alexander  Dunlop  and  Henrick  Cmsar  in  York-Street, 
Piccadilly,  in  the  absence  of  the  said  Alexander  Punlopnni  Henrick  Cesar  f 
but  in  the  presence  of  one  or  two  such  person  or  persons  as  shall  be  nominat- 
ed by  them,  and  to  be  approved  of  by  the  said  coroner  apd  attorney  for  the 
purpose  of  conversing  with  her. 

Such  examination  took  place  accordingly  before  the  coroner  and  attorney  of 
this  court  who  made  his  report  thereof;  from  whence  it  satisfactorily  appeared 
to  the  Court  that  the  woman  came  over  here,  and  was  exhibited,  by  her  own 
consent,  upori  a  contract  to  receive  a  certain  proportion  of  the  profits  arising 
from  the* exhibition  of  herself:  and  this  being  confirmed- by  affidavits  made  by 
those  who  had  the  care' of  her,  the  Court,  whose  authority  as  guardian  of  the 
personal  liberty  of  the  subject  was  alone  called  into  action  on  this  occasion, 
finally  discharged  the  rule.  ' 

Gaselee  appeared  on  behalf  of  the  persons  against  whom  the  writ  wis 
prayed. 
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May  and  Anptlfor,  Assignees  of  Taylor,  a  Bankrupt,  v. 

Harvey. 

15  East,  107.     Jan.  24, 1610. 

If  a  thing  be  deposited  by.  one,  with  the  authority  of  another,  and  received  by  the  bailee, 
to  keep. on  the  joint  account  of  the  two,  one  alone  cannot  lawfally  demand  it  without  the 
asthority  of  the  other,  to  aa  to  maintain  trover  opon  the  bailee's  refnaal  4e  deliver  it  Bat 
where  it  only  appeared  that  it  bad  been  agreed  between  the  assignor  and  the  aaaigoee  of  a 
lease,  that,  to  save  the  ex  pence  of  a  counterpart,  h  should  be  deposited  in  the  hands  of  a 
third  person,  and  the  assignee  afterwards  delivered  it  to  theWilee  to  keep,  hut  without 
mentioning  that  it  was  on  the  joint  account,  and  no  communication  waa  made  of  the  deposit 
to  the  assignor,  who  never  interfered  farther  in* the  matter;  but  the  defendant  afterwards 
(with  the  privity  of  the  bailee  who  acted  aa  his  agent)  procured  an  illegal  and  void  con- 
veyance of  the  property  mltfrom  the  assignee:  held  that  the  assignee  or  his  legal  repre- 
sentatives might  alone  maintain  trover  for  it,  after  demand  and  refusal1. 

IN  trover  for  «  lease  and  assignment,  which  was  tried  before  the  Lord  Chief 
Baron  in  Essex,  the  case  appeared  to  be  this.  The  defendant  was  a  creditor 
of  Taylor  before  and  at  the  time  of  his  bankruptcy.  On  the  4th  of  November, 
1809,  Taylor  committed  an  act  of  bankruptcy  by  assigning  all  his  goods  and 
effects  to  one  Carter,  another  creditor,  by  whom  he  was  pressed  for  bis  debt : 
and  this  was  known  to  the  defendant  in  the  December  following,  who  also 
pressed  Taylor  for  a  security,  and  proposed  that  he  should  assign  the  lease  in 
question  tor  him  (being  a  lease  of  a  messuage*  &c  occupied  by  Taylor),  which 
Had  been  before  deposited  by  Taylor  in  the  hands  of  the  defendant's  son,  who 
it  appeared  acted  throughout  this  transaction. under  the  defendant's  direction 
and 'as  his  agent.  Taylor  did  accordingly  sbme  little  time,  before  Christmas 
execute  an  assignment  of  the  lease,  which  bad  been  prepared  by  order  of  tbe 
defendant,  antedated  the  2d  of  November  preceding :  and  soon  afterwards  the 
commission  of  bankrupt  issued  against  Taylor.  It.  further  appeared,  that  the 
lease  had  been  originally,  assigned  to  Taylor  by  oqe  Bridge  ;  and  to  save  the 
ezpence  of  a  counterpart,  Taylor,  who  was  examined  as  a  witness  at  the  trial, 
said  that  it  had  been  agreed  by  bim  and  Bridge  that  the  lease  should  Domain  for 
both  of  then*  in  tbe  hands  of  the  defendant's  son :  butit  did  not  appear  that  this 
agreement  was  communicated  by  Taylor  to  the  son  at  the  time  when  the  lease 
was  deposited  with  bim;  and  when,  after  the  commission  issued,  the  lease 
*as  demanded  of  the  defendant  by  order  of  the  assignees,  he  made  no  objec- 
tion that  it  had  been  deposited  by.  the  joint  authority  of  Bridge  sM  Taylor, 
but  said  that  it  was  in  the  possession  of  his  son,  whom  he  had  directed  to 
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keep  it  as  a  security  for  his,  the  defendant's  debt,  in  virtue  of  the  assignment 
executed  and  bearing  date  on  the  2d  of  November  preceding:  and  for  this  rea- 
son alone  also  the  son  refused  to  part  with  it  when  applied  to  for  that  purpose. 
It  was  objected  at  the  trial,  that  the  consent  of  Bridge  to  the  delivery  up  of  the 
lease  was  not  proved,  without  which  the  plaintiffs  were  not  Entitled  to  recover, 
as  it  had  been  originally  deposited  by  the  authority  of  both :  but  his  Lordship 
overruled  the  objection ;  considering  that  this  had  not  been  relied  upon  by 
the  defendant ;  but  on  the  contrary,  that  he  had  claimed  the  beneficial  inte- 
rest in  the  lease  by  the  assignment  from  Taylor,  which  the  jury  believed  to 
be  antedated  :  and  that  it  was  inconsistent  that  the  defendant  should  insist  on 
the  benefit  of  that  assignment,  and  at  the  same  time  defend  his  possession  as 
being  the  depository  of  another.  The  plaintiffs  accordingly  obtained  a  ver- 
dict :  which  Adolphus  moved,  and  obtained  a  rule  nisi  in  the  last  term, (a), 
to  set  aside  and  to  enter  a  nonsuit,  on  the  ground  that  the  lease  had  been  de- 
posited with  the  defendant's  son  for  the  joint  benefit  of  Bridge  and  Taylor  ; 
one  of  whom  alone  could  not  recover  it  without  the  consent  of  the  other. 
But  when  the  matter  came  on  to  be  heard  in  this  term  upon  the  Lord  Chief 
Baron's  report : 

Lord  Ellenborough,  C.  J.  said,  that  it  was  clear  tj/at  if  the  lease  had 
been  deposited  by  Bridge  and  Taylor,  and  the  bailee  had  agreed  to  keep  it 
for  the  two,  it  was  not  in  the  power  of  one  of  them  (or  of  the  assignees  who 
represented  that  one)  to  take  it  out  of  his  hands,  without  the  consent  of  (he 
other.  But  here  there  was  no  evidence  that  it  was  deposited  by  the  two,  or 
that  Bridge  had  any  notice  that  it  was  so  deposited  by  Taylor  on  their  joint 
account.  It  is  true,  that  the  bankrupt  in  his  evidence  said,  that  it  had  been 
agreed  by  Bridge  and  him  that  the  lease  should  remain  in  the  hands  of  the 
defendant's  son  :  but  it  did  not  appear  that  the  bailee  had  any  notice  of  this, 
or  had  accepted  it  upon  any  .such  trust :  and  he  the  defendant  afterwards  dealt 
with  it  as  belonging  to  Taylor  alone.  The  foundation  therefore  fails  on  which 
the  rule  nisi  was  granted. 

Per  Curiam.  Rule  discharged. 

Garrow  and  Mdrryat  were  to  have  opposed  the  rule. 


Bayfield  v.  Porter  and  Another. 

13  East,  200.     Jan.  24,  1810.  * 

The  general  highway  act  13  Geo.  3.  e.  73.  a.  27.  $  29.,  authorising  surveyors  of  highways  to 
take  and  carry  the  refuse  atones  from  quarries  for  the  repair  of  the  highways,  making  tat- 
Ufactionfor  the  damages  done  to  the  lands  of  any  person  by  carrying  away  the  same  : 
and  directing  that  if  the  surveyors  cannot  agree  with  the  land-owners  open  the  amount  of 
inch  satisfaction,  it  shall  be  settled  and  ascertained  by  wi  order  of  jueticee;  and  providing 
further,  that  no  plaintiff  shall  recover  for  any  trespass,  &c.  if  tender  of  sufficient  amends 
.be  made  before  action  brought;  and  that  in  case  no  such  tender  be  made,  the  defendant, 
by  leave  of  Court,  before  issue  joined,  may  pay  money  into  court :  held  that  surveyors  hav- 
ing broken  a  new  way  over  the  plaintiff's  land,  in  order  to  carry  such  materials  for  repair, 
in  a  case  where  an  old  but  circuitous  mad  existed  before;  and  having,  after  the  damage 
done,  and  after  an  action  of  trespass  brought  against  them,  paid  money  into  court  by  way 
of  amends;  the  sufficiency  of  such  amends  cannot  be  questioned  at  nisi  prius;  the  statute 
having  referred  the  quantum  of  amends,  if  not  agreed  upon,  to  the  decision  of  justices  of 
the  peace. 

But  it  seems  to  be  competent  to  the  plaintiff  in  such  action  to  shew  that  the  mak  ing  of 
such  new  road  over  his  land  was  maliciously  or  wantonly  done  by  the  surveyors,  and  not 
for  the  necessity  or  convenient  carriage  of  the  materials  over  the  land  for  the  purposes  of 
the  act;  and  in  soch  case  be  would  not  be  concluded  by  the  amends  tendered  or  paid  into 
court 

THE  general  highway  act,  13  Geo.  3.  c.  78.  s.  27,  enables  the  surveyor  to 
(a)  I  was  not  present  in  court  when  the  motion  was  made. 
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take  away  so  much  of  the  refuse  stones  of  any  quarry  within  the  parish,  &&., 
without  the  licence  of  the  owners,  as  he  shall  judge  necessary  for  the  amend- 
ment of  the  highways ;  and  also  to  dig  for  and  carry  away  materials  from  any 
waste  land,  £c.  for  the  same  purpose,  without  making  any  satisfaction  for 
those  materials ;  "  but  satisfaction  shall  be  made  for  all  damages  done  to  the 
"  lands  of  any  person  by  carrying  away  the  same,  in  the  manner  hereinafter 
"  directed  for  getting  and  carrying  materials  in  inclosed  lands,"  &c.  By  s. 
29,  if  sufficient  materials  cannot  be  had  within  such  waste  lands,  &c.  it  shall 
be  lawful  for  every  such  surveyor  to  dig,  &c.  for  them  in  the  inclosed  lands 
of  any  person  within  the  parish,  &c.  (noubeing  a  garden,  &c.)  "and  to  take 
and  carry  away  "  so  much  of  the  said  materials  as  by  the  discretion  of  the 
"  said  surveyor  shall  be- thought  necessary  to  be  employed  in  the  amendment 
"  of  the  said  highways :  the  said  surveyor  making  such  satisfaction  for  the 
"  damage  to  be  done  to  such  lands  by  the  getting  and  carrying  away  the  same, 
"  as  shall  be  agreed  upon  between  him  and  the  owners,  &c. :  and  in  case  they 
"  cannot  agree,  then  such  satisfaction  and  recommence  shall  be  settled  and  as- 
"  certained  by  order  of  one  or  more  justice  or  justices  of  the  peace  of  the  limit 
"where  such  land  shall  lie."  And  s.  79,  provides,  "  that  no  plaintiff 'shall  re- 
"  cover  in  any  action  for  any  irregularity,  trespass,  or  wrongful  proceedings, 
"  if  tender  of  sufficient  amends  shall  be  made  on  behalf  of  the  parties  who 
"  shall  have  committed  such  irregularity,  fee.  before  such  action  brought. 
44  And  in  case  no  such  tender  shall  have  been  made,  it  shall  be  lawful  for  the 
"  defendant,  "by  leave  of  the  Court,  before  issue  joined,  to  pay  into  Court  such 
"sum  of  money  as  be  shall  see  fit ;  whereupon  such  proceedings  or  orders 
"  and  judgment  shall  be  had,  made,  and  given,  as  in  other  actions  when  the 
"  defendant  is  allowed  .to  pay  money  into  Court."  The  80th  section  gives  an 
appeal  in  cases  not  otherwise  provided  for ;  but  no  question  was  made  upon 
that  clause. 

The  defendants  in  this  case  were  the  surveyors  of  the  bigb-ways  in  the  par* 
ish  of  Buckminster  m  Leicestershire;  and  the  plaintiff  brought  this  action 
of  trespass  against  them  (or  breaking  and  entering  his  close,  called  Coy's 
Close,  in  that  parish,  on  the  25th  of  March,  1810,  and  on  divers  other 
days,  and  passing  over  it  with  carriages,  and  digging  the  soil,  and  prostrating 
the  fences,  and  making  a  carriage  road,  and  laying  gravel,  &c  on  it,  and  erect- 
ing and  continuing  a  gate  and  posts  there.  The  defendants  pleaded  the  gener- 
al issue,  and  paid  24s.  into  court,  by  way  of  amends,  under  the  79th  section 
of  the  act.  At  the  trial  before  Thomson,  B.  mi  Leicester,  the  plaintiff's  coun- 
sel opened  the  case  by  stating,  that  the  trespass  was  committed  under  pretence 
of  legal  authority  by  the  defendants,  as  surveyors  of  the  highways  for  thepar- 
ish.  That  there  was  a  stone-pit  in  the  Vicar\  Close  (next  but  one  to  Coy's 
Close,  but  in  the  opposite  direction  from  that  part  of  the  road  to  which  the 
materials  for -repair  were  to  be  carried,),  out  of  which  there  .was  an  old  car- 
riage way  leading,  though  somewhat  circuitously,(a)  to  that  part  of  the  high- 
way which  was  under  repair;  but  that  the  defendants  had  forsaken  the  old 
way,  and  bad  broken  up  the  plaintiff's  close,  and  bad  made  a  new  way  over 
it  into  the  highway,  and  had  for  that  purpose  cut  down  his  fence  and  put  up  a 
gate.  And  that  the  defendants  having  paid  24*.  into  court  under  tbe  79th 
section  of  the  general  highway  act,  the  question  between  the  parties  was  up- 
on the  sufficiency  of  the  amends.  On  the  other  hand,  tbe  defendants'  coun- 
sel contended  for  a  nonsuit ;  for  that  the  payment  of  money  into  court  did 
not  in  this  case  admit  the  plaintiff's  right  of  action  any  more  than  a  tender 
by  justices  of  the  peace  in  actions  of  trespass  brought  against  them  for  acts 
done  by  them  ex  officio.  That  tbe  27th  and  29th  sections  of  the  general  high- 
fa)  It  was  a  bending  road,  forming  a  considerable  aegment  of  a  circle  ;  and  the  oM  way 
appeared  by  the  map  to  be  about  two-thirds  farther  to  (be  place  under  repair  than  the  new 
way,  which  bad  been  opened  acroae  the  plaintiff's  field  by  (he  surveyors. 
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way  act  enables  the  surveyors  to  get  and  carry  away  materials  for  tire  atnencf* 
tnent  of  the  roads,  making  satisfaction  to  the  owners  of  lands  for  damages 
done  by  carrying  away  the  same  to  be  ascertained  in  the  manner  thereby  di- 
rected :  and  that  therefore  the  defendants  had  a  fight  to  get  the  refuse  stone 
and  carry  it  over  the  plaintiff's  land  to  the  road  under  repair,  subject  to  a  sat- 
isfaction to  be  subsequently  ascertained  in  the  method  prescribed  by  the  29th 
section.  The  plaintiff*  8  counsel,  in  reply,  contended,  that  the  defendants,  in 
order  to  excuse  themselves  from  the  trespass,  owht  to  have  tendered  adequate 
compensation  before  they  did  any  act.  But  the  learned  Judge,  being  of  opin- 
ion with  the  defendants  upon  the  construction  of  the  art,  nonsuited  the 
plaintiff,  without  entering  into  evidence  on  either*  side.  A  rule  nisi  was 
obtained  in  the  last  term  for  setting  aside  the  nonsuit,  upon  the  construction  of 
the  act  ;  and  also  upon  a  supposition,  (which  was  ultimately  not  borne  out  by 
the  judge's  report,)  that  the  nonsuit  might  have  proceeded  upon  an  objection 
said  to  hare  been  taken  at  the  trial,  that  inasmuch  as  the  ect  bf  parliament 
vested  a  discretion  in  the  surveyors  to  break  and  enter  closes  contiguous 
to  the  highways,  for  the  purpose  of  getting  and  canying  materials  for 
their  repair  when  necessary :  if  they  vexatiously  and  unnecessarily  exer- 
cised that  discretion,  the  proper  remedy  was  by  action  on  the  case,  and  not  of 
trespass. 

Clarke  and  Reader,  on  shewing  cause  now,  disclaimed  any  reliance  on  the 
supposed  Objection  last-mentioned,  and  agreed  in  the  general  rule,  that  if  one 
having  authority  bv  law  to  enter  on  another's  possession  under  certain  cir- 
cumstances, exceed  that  authority  and  abuse  the  power  confided  to  him,  he 
makes  himself  a  trespasser  ab  initio.  But  they  contended,  first,  that  the  pay- 
ment of  money  into  court,  by  way  of  tendering  amends  under  the  79th  sec- 
tion  of  the  act,  was*  no  admission  of  a  cause  of  action,  so  as  to  reduce  the 
question  to  the  sufficiency  in  fact  of  the  amends  thus  paid  in  :  arid  that  such 
tender  was  not  required  by  the  act  to  be  made  before  the  entry  of  the  surrey- 
ore  ;  but  from  the  Very  nature  of  the  thing  must  be  made  afterwards ;  be- 
cause, till  it  was  ascertained  what  damage  was  in  fact  done  to  the  land, 
it  was  impossible  to  estimate  the  proper  amount  of  the  amends  to  be  made. 
And,  next,  that  the  99th  section  having  prescribed  the  mode  by  which  the 
amount  of  the  satisfaction  to  be  made  for  the  damages  done  shall  be.  ascertain- 
ed, in  case  the  parties  cannot  agree  ;  namely,  by  one  or  more  justices  of  the 
peace  for  the  limit  where  the  land  lies;  the -sufficiency  of  the  satisfaction  ten- 
dered could  not  be  questioned  in  any  other  shape ;  and  therefore,  that  the 
learned  judge  did  right  in  not  entering  into  that  question  at  the  trial. 

Vaughan,  Serjt.  and  Torkington,  in  support  of  the  rule,  after  observing' 
that  the  case  was  disposed  of  on  the  opening  bf  ft  by  the  plaintiff's  counsel, 
without  going  into  evidence,  said,  that  they  were  instructed  and  prepared  to 
prove  an  unnecessary  and  vexatious  exercise  by  the  defendants  of  the  powers  giv- 
en them  by  the  act  inthis'instance.  That  there  was,  long  before  that  time,  an 
established  and  well-known  road  from  the  stone-pit  close  into  another  part  of 
the  highway  under  repair ;  and  even  if  it  were  somewhat  more  circuitous 
than  the  way  newly  made  to  that  part  of  the  highway  where  the  repairs  were 
then  to  be  made,  (which  they  denied)  yet  that  would  not  give  the  surveyors 
authority  to  break  a  new  way  over  the  plaintiff's  close  and  fences.  The  power 
to  surveyors  by  the  89th  section  to  take  and  carry  away  materials  from  incis- 
ures is  only  given  if  sufficient  cannot  conveniently  be  had  within  the  wastes 
and  other  open  common  lands  in  the  parish  :  and  it  is  only  to  take  and  carry 
away  so  much  of  the  said  materials  "  as  by  the  discretion  of  the  surveyor 
"  shall  be  thought  necessary  to  be  employed  in  the  amendment  of  the  said  high- 
"  ways :  the  eaid  surveyor  making  such  satisfaction  for  the  damage  to  be  done 
"  as  shall  be  agreed,"  &c.  It  appears,  therefore,  by  these  and  similar  terms  upon 
in  the  27th  clause,  that  the  legislature  only  looked  to  the  exercise  of  these 
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|x>wers  according  to  the  convenience  and  necessity  of  the  case  in  the  hon- 
est discretion  of  the  surveyors :  and  supposing  that  where  there  is  a  known 
and  established  road  by  which  the  materials  may  be  carried,  it  is  competent 
to  the  surveyor  to  make  a  new  way  over  inclosed  land  without  the  consent 
and  to  the  detriment  of  the  owner,  in  order  to  save  a  trifling  distance  to  the 
spot  under  repair,  at  any  rate  it  was  competent  to  the  plaintiff  to  negative  by 
evidence  the  necessity  and  convenience  of  the  hew  way,  and  to  shew  that  the 
power  was  vetatiously  exercised  in  this  instance,  by  making  a  new  way  when 
the  old  way  was  nearer  or  more  convenient.  [The  Court  however  observed, 
that  no  case  of  this  sort  had  been  laid  before  the  learned  judge  at  the  trial. 
No  doubt  it  would  have  been  competent  to  the  plaintiff  to  have  proved  a  ma* 
licious  and  vexatious  trespass  cdmmitted  on  his  land  by  the  defendants,,  under 
the  mere  colour  of  their  authority,  as  surveyors.  The  act  indeed  enables  the 
surveyors  to  put  the  merits  of  their  case  upon  the  plea  of  the  general  issue : 
but  if  it  had  been  necessary  for  them  to  plead  specially  the  matter  of  their 
justification  to  the  trespass  complained  of,  the  plaintiff  might  have  new  as- 
signed, that  the  breaking  and  entry  were  done  for  other  purposes  than  those 
stated  under  the  act.  But  the  case  presented  at  the  trial  was  very  different 
from  that.]  They  then  contended  upon  the  construction  of  the  dot,  that  it  Was 
competent  to  the  plaintiff  to  shew  that  his  damage  amounted  to  more  than  the 
sum  paid  into  court  ill  satisfaction :  and  if  the  amends  tendered  or  paid  into 
court  be  not  sufficient,  the  party  is  a  trespasser  ab  initio  ;  the  authority  being 
only  given  to  the  surveyor  "  making  such  satisfaction  for  the  damage  to  be 
done,"  Jcc. :  and  but  for  the  act  enabling  the  defendants  tb  plead  the  general 
issue,  and  give  the  special  matter  in  evidence,  the  justification  on  the  record 
would  ndt  have  been  complete;  without  averririg  the  sufficiency  of  the  amends, 
and  therefore  the  action  is  properly  brought  in  trespass,  and  not  in  case.  [Is 
Blanc  and  Bayliy,  Justices,  put  the  question  to  the  plaintiff's  counsel  to  con- 
sider whether  the  act  does  not  require  that  the  sufficiency  of  the  amends,  if 
disputed,  shall  be  settled  by  the  magistrates  ?  They  referred  to  the  words, 
*'  the  said  surveyor  making  such  satisfaction  for  the  damage  to  be  done,  &c. 
u  as  shall  be  agreed  upon  between  him  and  the  owner,  &c.  And  in  case  they 
"  cannot  agree,  then  such  satisfaction  and  recompenct  shall  he  settled  and  aster' 
h  tained  by  order  of  due  6r  more  justices  "  &c.  If  then  the  plaintiff,  they  ob- 
served, were  not  likely  tb  agree,  or  did  not  chuse  to  trust  to  the  amends  which 
might  be  offered  to  him  by  the  surveyor,  was  it  not  his  business  to  summon 
the  surveyor  before  a  magistrate,  in  order  to  have  the  amount  ascertained  ? 
And  is  not  that  the  only  tribunal  appointed  by  the  act,  in  case  of  difference,  for 
ascertaining  the  quantum  of  the  amends  ?  Admitting  that  either  party  might 
have  resorted  to  that  tribunal :  yet  not  having  done  so,  and  the  amends  having 
been  paid  into  court  since  the  action  brought,  the  sufficiency  can  only  be  de- 
cided by  the  Court  at  the  trial.  They  also  contended,  that  in  order  to  justify 
the  trespass,  the  amends  must  be  estimated  and  tendered  in  the  first  instance  be- 
fore the  entry  of  the  surveyors  :  observing,  that  the  29th  section,  giving  pow- 
er to  the  surveyor  to  enter  upon  inclosed  lands;  only  gave  it  upon  his  "  mak- 
ing such  satisfaction  for  the  damages  to  be  done,"  &c.  which  was  therefore 
prospective,  and  differently  worded  from  the*  27tb  clause  respecting  the  getting 
of  materials  from  wastes,  &e.  which  requires  satisfaction  to  be  made  "  for  afi 
damages  done  to  the  lands."  &c.  And  the  reason  for  requiring  prospective 
satisfaction  to  be1  made  for  damage  in  the  case  of  inclosed  lands  may  be,  as 
well  on  account  of  the  higher  estimate  which  might  in  some  cases  be  formed, 
so  as  to  make  it  inexpedient  to  incur  the  expence,  as  to  prevent  the  surveyors 
being  harrassed  by  repeated  summonses  before  a  magistrate  to  estimate  the 
damage  for  every  cart  load  taken,  which  it  would  not  be  thought  worth  while 
to  do  on  account  of  materials  taken  from  open  lands. 
Vol,  VII.  16 
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Lord  Ellewborough,  C.  J.  The  only  trespass  on  which  we  have  now  to 
decide  is  for  taking  the  refuse  stone  from  a  quarry,  and  carrying  it  over  the 
plaintiff's  land  ;  and  not  for  digging  stone  there :  and  the  convenience  of  the 
case,  as  well  as  the  fair  meaning  of  the  words,  requires  that  the  satisfaction 
should  be  made  subsequent  and  not  antecedent  to  the  damage  committed  ;  for 
the  mere  difference  of  the  weather,  whether  wet  or  dry,  during  the  continu- 
ance of  the  operation,  may  make  great  difference  in  the  amount  of  the  injury 
done  to  the  land,  and  in  the  consequent  compensation.  The  convenience  of 
the  case  is  indeed  all  one  way :  and  the  party  injured  will  make  his  applica- 
tion when  he  thinks  that  bis  whole  compensation  is  capable  of  being  ascer- 
tained. Then,  as  to  the  sufficiency  of  the  amends  offered  in  this  case,  it  was 
not  the  meaning  of  the  legislature  that  it  should  be  settled  at  ninprius;  for 
the  act  says  in  terms,  thai  if  the  parties  cannot  agree,  "  then  such  satisfaction 
"  and  recompence  shall  be  settled  and  ascertained  by  order  of  one  or  more 
"  justice  or  justices  of  the  peace  of  the  limit  where  such  land  or  ground  shall 
"lie."  The  parties,  therefore,  have  no  choice  of  any  tribunal  to  settle  the 
amends  in  any  case  within  the  act.  If  indeed  the  trespass  be  committed  ma- 
liciously, and  not  for  the  purpose  of  the  act,  it  is  not  a  case  within  it,  and  the 
plaintiff  would  be  entitled  to  recover  damages  by  the  verdict  of  a  jury.  But 
that  was  not  the  case  submitted  to  the  learned  judge  at  the  trial :  the  only  two 
questions  submitted  to  him  were  as  to  the  competency  of  the  Court  at  nui  pri- 
us  to  inquire  into  the  sufficiency  of  the  amends ;  and  whether  a  tender  of 
amends  after  the  trespass  committed  were  sufficient ;  and  those  two  points, 
were,  I  think,  rightly  decided  against  the  plaintiff. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Lb  Blanc,  J.  The  defendants  are  surveyors  of  the  highways,  and  did 
the  acts  complained  of  in  that  character  under  the  statute  :  and  one  of  the  ob- 
jects of  that  statute  was  to  preserve  the  officers  appointed  to  execute  it  from 
being  harrassed  by  a  multiplicity  of  actions,  by  establishing  a  domestic  tribu- 
nal, by  which  disputes  of  this  sort  should  be  settled  without  loss  of  time 
of  expence.  Therefore,  if  the  surveyors  cannot  agree  with  the  owners  or  oth- 
er persons  interested  in  the  land  as  to  the  amount  of  the  satisfaction  to  be  made 
for  obtaining  the  materials,  or  carrying  them  over  the  land,  they  must  resort  to 
one  or  more  justices,  by  whom  such  amount  is  to  be  settled ;  and  this  is  the 
only  tribunal  by  which  the  quantum  of  amends  is  to  be  ascertained.  Then 
as  to  whether  the  amends  are  to  be  tendered  before  or  after  the  trespass ;  a 
difference  has  been  observed  between  the  words  of  the  27th  and  29th  sec- 
tions ;  and  it  is  said,  that  the  latter  speaks  of  the  damage  to  be  done :  but 
however  that  may  be,  it  is  sufficient  to  say  that  this  case  falls  within  the  27th 
section,  which  speaks  of  satisfaction  to  be  made  for  all  damages  done  (not  to 
be  done)  to  the  lands  of  any  person  by  carrying  away  the  materials,  in  this 
instance,  the  refuse  stones  from  a  quarry :  and  this  satisfaction  is  to  be  made 
"  in  the  manner  thereinafter  directed  for  getting  and  carrying  materials  in 
"  inclosed  lands."  The  subsequent  clause,  tben,  which  points  out  the  man- 
ner, uses  the  words  "  damages  to  be  done"  with  reference  as  well  to  the  for- 
mer clause  as  to  the  antecedent  part  of  the  same  clause :  the  difference,  there* 
fore,  if  any,  between  the  two  clauses  is  rather  in  favour  of  the  defendant's 
construction. 

Bayley,  J.  Where  there  is  a  subsisting  road  by  which  the  materials  may 
be  carried,  the  surveyors  are  not  wantonly  to  deviate  from  that,  and  to  make 
a  new  road  for  the  purpose :  but  where  there  was  not  a  convenient  road  be- 
fore, the  act  authorizing  the  getting  and  taking  of  the  materials  in  inclosed 
lands  where  they  cannot  conveniently  be  gotten  in  the  open  lands  of  the  par- 
ish, and  the  getting  them  from  another  parish  where  they  cannot  convenient- 
ly be  had  in  the  same  parish  where  the  highway  to  be  repaired  lies,  authoriz- 
es the  making  of  a  new  road  in  order  to  get  them  conveniently.  It  was  .com- 
petent however  to  the  plaintiff  to  have  shewn  by  evidence  that  the  new  road 
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was  wantonly  made,  where  the  purposes  of  the  act  would  have  been  fairly 
and  effectually  answered  by  carrying  the  materials  by  the  old  road.  But  no 
evidence  was  offered  to  the  judge  at  the  trial  that  the  new  road  across  the 
plaintiff's  land  was  wantonly  and  maliciously  made.  Then  as  to  the  proper 
period  for  offering  the  amends  ;  it  certainly  cannot  be  so  conveniently  ascer- 
tained what  is  the  proper  quantum  of  amends  to  be  made  till  it  is  known  what 
is  the  quantum  of  the  damage  sustained.  And  under  tho  29th  section,  where 
power  is  given  to  dig  in  inclosed  lands  for  the  materials  as  well  as  to  take 
and  carry  away  such  as  are  already  prepared,  there  must  be  less  means  of 
judging  accurately  of  the  quantum  before  the  damage  is  done,  though  the 
words  there  used  are  "  damage  to  be  done,"  than  under  the  27th  section, 
where  the  right  to  dig  for  materials  is  confined  to  waste  land,  and  where  the 
refuse  stone  only  is  to  be  taken  from  any  quarry.  But  at  any  rate,  this  ap- 
pears to  be  a  case  of  damage  done  under  the  27th  clause(I). 

Rule  discharged. 


Right,  on  the  Demise  of  Lewis  and  Others  v.  Beard. 

18  East,  210.    Jan.  25,  1810. 

Om  who  is  put  io  poaeeaeion  upon  an  agreement  for  the  purchase  of  land  cannot  be  ousted 
by  ejectment  before  his  lawful  possession  is  determined  by  demand  of  possession  or  other- 
wise; and  eveo  considering  socb  lawfsl  possession  as  a  tenancy  at  will,  the  defendant's 
eonfeerieo,  (by  entering  into  the  common  rule,)  of  a  lease  by  the  lessor  to  the  nominal 
plaintiff  is  not  a  constructive  determination  of  the  will  whereon  to  maintain  the  ejectment. 

THIS  was  an  ejectment  brought  to  recover  two  acres  and  a  beast  grass  of 
land,  in  the  parish  of  Monkland ;  and  at  the  trial  before  Lawrence,  J.  at 
Hereford,  it  appeared,  that  the  land  had  formerly  belonged  to  Letais,  the  les- 
sor of  the  plaintiff,  and  that  he  had  it  in  hand  from  the  year  1793,  till  May, 
1809,  when,  as  it  appeared  by  the  defendant's  evidence,  the  possession  of  it 
was  formally  delivered  by  Lewis  to  the  defendant,  by  the  breaking  and  deliv- 
ery of  a  bough,  and  by  Lewis  ordering  the  defendant  to  plough  a  furrow,  as 
possession.  On  the  part  of  the  defendant,  also,  two  notices  were  read,  sign- 
ed by  himself,  and  proved  to  have  been  served  ;  the  one  directed  to  one  W. 
Parry,  the  mortgagee  of  the  land,  stating  an  agreement  between  Lewis  and 
the  defendant  for  the  purchase  of  it,  and  that  the  defendant  was  ready  to  pay 
off  all  the  mortgage  money :  the  other  directed  to  Lewis,  requiring  him  to  de- 
liver to  the  defendant  the  title  deeds,  or  abstracts  of  them,  that  conveyances 
might  be  prepared  ;  and  stating,  that  the  defendant  was  read  v  to  pay  him 
60/.  on  the  conveyances  being  executed :  and  further,  the  defendant  proved  a 
receipt  by  Lewis,  dated  the  1st  of  June,  1809,  for  121.  parcel  of  the  purchase 
money  paid  by  the  defendant.  It  was  thereupon  contended,  on  the  part  of 
the  defendant,  that  he  was  legal  tenant  at  will  of  the  land,  and  that  until 
demand  and  refusal  of  the  possession,  he  was  not  a  trespasser,  as  the  declara- 
tion supposed  him  to  be.  In  answer  to  which  it  was  said,  that  the  defendant 
had  taken  possession  under  a  supposed  title,  and  had  not  been  let  in  under 
any  tenancy,  and  therefore  not  as  tenant  at  will :  but  even  if  he  had  been 
tenant  at  will,  the  confession  of  lease,  &c.  under  the  common  rule,  admitted 
a  lease  to  the  plaintiff,  which  would  determine  any  such  tenancy.  The 
learned  judge  concurred  in  thinking  that  the  defendant's  possession  being 
lawful  required  to  be  determined  by  notice  to  deliver  it  up:  but  on  the  other 
point,  to  save  ezpence,  the  plaintiff  took  a  verdict,  and  leave  was  reserved  to 
the  defendant  to  move  the  Court  to  enter  a  nonsuit,  or  a  verdict  for  himself. 
Abbott  on  moving  in  the  last  term  for  a  rule  for  this  purpose,  referred  to 

Goodtitle  v.  Herbert,  4  Term  Sep.  690,  and  Doe  v.  Wilson,  11  East,  56,  in 

(1)  [See  Monongahila  JSTav.  Co.  v.  Ftnlon,  4  W.  k  S.  205.— W.] 
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both  which  a  demand  of  possession  was  held  necessary  to  support  an  eject- 
ment against  a  tenant  ac  will,  without  any  such  effect  attempted  to  be  given 
to  the  confession  rule  ;  and  he-  also  referred  to  the  opinion  of  Buller,  J.  in 
Birch  v.  Wright,(a)  that  in  (he  case  of  tenant  at  will,  the  demise  in  eject- 
ment cannot  be  laid  on  a  uay  antecedent  to  the  determination  of  the  will. 

The  Court  granted  the  rule,  saying  that  there  was  no  foundation  for  at- 
tributing such  an  effect  to  the  admission  of  the  fictitious  lease  by  the  consent 
rule.  And  when  the  case  was  called  on  in  the  peremptory  paper  of  this  term, 
Lord  Ellenboroughy  C.  J.  expressed  his  hope  that  the  Court  would  bear  noth- 
ing further  of  the  argument  derived  from  the  defendant's  confession  of  a  lease 
from  the  lessor  to  the  plaintiff,  as  determining  the  lawful  possession  of  the  de- 
fendant. And  he.  added,  that  after  the  lessor  had  put  the  defendant  into  pos- 
session, he  could  not,  without  a  demand  of  the  possession  again  and  a  refusal 
by  the  defendant,  or  some  wrongful  act  by  him  to  determine  his  lawful  pos- 
session, treat  the  defendant  as  a  wrong  doer  and  trespasser,  as  he  assumes  to 
do  by  his  declaration  in  ejectment,  Jackson  d.  Livingston  v.  Niven,  10  Johns. 
335.  Lb  Blanc,  J.  observed,  that  the  rule  for  confessing  lease,  entry,  and 
ouster  was  only  entered  into  after  the  delivery  of  the  declaration  in  ejectment, 
and  could  never  prove  that  the  defendant  was  a  trepasser  before  that  time. 

Per  Curiam,  Rule  absolute(6). 


Brett,  Assignee  of  Harrison,  a  Bankrupt,  vr  Levett. 

13  East,  218.    Jan.  25,  1810. 

Bills  of  exchange  to  tbe  amount  of  100/.  drawn  and  iuned  by  a  trader  before  an  act  c€  bank" 
rpptcy,  bat  becoming  dne  afterward*,  are  sufficient  when  doe  to  found  a  petition  for  a  cqaj»~ 
mteaion  of  bankrupt  againat  him.  But  note,  the  bankrupt  was  in  fact  indebted  to  different 
perrons  at  tbe  time  of  tbe  act  of  bankruptcy  in  m  >re  than  100/.  even  allowing  the  rebate 
of  interevt  opon  the  bills  calculated  back  to  that  petiod.  Want  of  notice  to, the  bankrupt 
drawer  of  the  dishonour  of  one  of  the  bill*  may  be  supplied  by  evidence  of  hiaacknowledg- 
qient  to  the  holder  when  asked  if  the  bill  would  be  p.iid,  thut  it  would  not ;  tawgh.sacb. 
acknowledgment  were  made  after  the  act  of  bankruptcy  committed. 

UPON  a  rule  for  setting  aside  the  verdict  obtained  by  the  plaintiff  for  67$/; 
6f.  5d„  and  for  entering  a  nonsuit,  Le  Blanc,  J.,  before  whom  the  cau.«e  was, 
tried  at  the  last  assizes  at  Stafford,  reported  that  this  was  an  action  by  the  as- 
signee of  a  bankrupt  against  the  defendant,  as  late  sheriff  of  the  county  of 
Stafford,  to  recover  6767.  6*.  5d.  levied  by  the  sheriff  on  tbe  30th  of  March* 
1810,  upon  the  goods  of  the  bankrupt  after  his  bankruptcy,  under  a  writ  of 
execution  on  a  judgment  obtained  against  him  at  the  suit  of  a  creditor.  The 
only  question  of  law,  upon  which  the, rule  was  granted  by  the  Court,  arose 
upon  the  petitioning  creditor's  debt:  as  to  which  the  facts  were  these.  The 
act  of  bankruptcy  was  on  the  2Sih  of  December,  1809.  The  commission  of 
bankrupt,  dated  the  8th  of  February,  1810  issued  against  Harrison,  upon  the 
petition  of  Brett  and  Gilbert,  bankers,  whose  debt  arose  upon  two  bills  of  ex- 
change for  50/.  each,  both  drawn  by  Harrison,  and  both  finally  dishonoured 
by  the  drawee ;  the  one  dated  the  25th  of  November,  1809,  at  two  months, 
ins  favour  of  one  Griffin,  by  whom  it  was  indorsed  and  paid  to  Brett  and  Gil- 
bert on  the  27th  of  November,  and  which  became  due  on  the  28th  of  January, 
1810  :  the  other  dated  the  2d  of  December  1809,  at  45  days,  which  was  paid 
immediately  to  Brett  and  Gilbert  by  Harrison  himself,  and  became  due  on 
the  19th  of  January:  so  that  both  the  bills  became  due  after  the  ait  of  bank- 
ruptcy, but  before  the  commission  issued.     Upon  which  the  objection  arose  that 

(a)  1  Term  Rep.  883,  and  vide  Venn  v.  Rawlins,  10  East,  261. 
<•)  Vide  Kirtland  v.  PoutueU,  2  Taunt  145. 
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at  the  time  of  the  act  of  bankruptcy,  on  the  28th  of  December,  1809,  tbere  waa 
not  100/.  due  to  the  petitioning  creditor,  bat  only  that  sum  minus  the  rebate 
of  interest  for  the  times  which  the  bills  had  then  to  run.  But  at  that  period' 
tbere  were  other  small  creditors  of  the  bankrupt,  whose  debts,  together  with 
what  was  then  due  on  these  bills  to  the  bankers,  amounted  to  more  than  100/., 
aud  the  bills  were  both  due  before  Brett  and  Gilbert  petitioned  for  the  commis- 
sion. 

Another  question  was  made  by  Peake  on  moving  for  the  rule,  which  arose 
upon  the  admissibility  of  evidence  at  the  trial.  In  order  to  account  for  want 
.  of  notice  to  Harrison,  tbe  drawer,  of  the  dishonour  of  the  first  bill,  a  witness, 
was  called,  who  spoke  to  a  conversation  between  the  plaintiff  and  Harrrison* 
subsequent  to  the  28th  of  December,  the  day  on  which  the  act  of  bankruptcy 
was  proved  to  have  taken  place,  in  which  the  plaintiff  asked  Harrison  if  the. 
bill  would  be  paid  ;  who  answered  no.  that  it  would  come  back.  On  which 
it  was  objected,  that  no  evidence  of  any  admission  by  the  bankrupt  after  the 
act  of  bankruptcy  could  be  received  in  eridence  to  do  away  the  want  of  notice : 
but  the  learned  judge  overruled  tbe  objection,  and  received  the  evidence ; 
which  this  Court  agreed  to  be  right,  and  refused  the  rule  on  that  point(o). 

Dauncey  and  Puller  shewed  cause  against  the  rule,  upon  the  other  point, 
and  contended  that  there  was  a  good  petitioning  creditor's  debt  of  100/.  due 
without  any  rebate  at  tbe  time  of  the  petition,  (which  was  the  period  to  look 
to)  upon  the  bills  drawn  and  issued  by  the  bankrupt  before  the  act  of  bank- 
ruptcy. They  relied  on  the  plain  words  of  the  stat  7  Geo.  1.  c.  31,  which 
first  declares,  that  "  every  person  who  has  given  credit  on  such  securities  (t .  e. 
bills  payable  at  a  future  day)  to  any  person  who  is  or- shall  become  bankrupt, 
&e.  which  is  or  shall  not  become  due  or  payable  at  or  before  the  time  of  such 
person's  becoming  bankrupt,  shall  be  admitted  to  prove  his  bills,  &c.  in  like 
manner  as  if  they  were  made  payable  presently,  &c.  and*  to  receive  a  propor- 
tionable share,  &c.  deducting  only  thereout  a  rebate  of  interest,  &c.  to  be  com- 
puted from  the  actual  payment  thereof  to  the  time  such  debt,  6cc.  would  have 
been  due  and  payable  in  and  by  such  securities  as  aforesaid  :"  and  then  pro- 
fides  by  s.  3.  that  "  no  such  creditor  shall  be  deemed  to  be  a  sufficient  cred- 
itor, in  respect  of  such  debt,  to  petition,  &c.  for  anv  commission  until  such 
time  as  such  debtfshall  become  due  and  payable."  From  whence  it  must  be 
inferred,  that  when  the  bill  becomes  due  (as  in  this  case)  the  legislature  must 
bare  considered  that  it  was  a  good  foundation  for  a  petitioning  creditor's  debt.  • 
But  the  total  repeal  of  that  disabling  clause  by  tbe  stat,  6  Geo.  2.  c.  30.  s.  22. 
which  makes  it  lawful  for  such  a  creditor  to  petition,  puta  the  matter  out  of 
loubt.  They  also  relied  on  the  opinion  expressed  by  Lord  Kenyon,  in  Glais- 
ter  v.  Hewer,  7  Term  Rep.  499,  that  all  that  the  act  of  parliament  required 
was,  that  there  should  be  an  existing  debt  of  100/.  in  the  petioning  creditor  :(b) 
and  that  the  petitioning  creditor  there  had  such  a  debt  at  the  time  of  petition- 
hg ;  which  was  sufficient  to  support  the  commission. 

lettn  v.  Peake,  contra,  relied  on  the  stat.  5  Geo.  2.  c.  30.  s.  23,  which  re- 
quires the  petioning  creditor's  debt  to  amount  to  100/.,  and  the  construction 
put  upon  it  in  all  the  cases,  that  the  debt  must  exist  at  the  time  of  the  art  of 
bankruptcy  in  order  to  make  it  avail  for  that  purpose.  The  stat.  7  Geo.  1.  c. 
31,  was  the  6rst  which  enabled  creditors  of  this  description,  whose  securities, 
though  existing  at  the  time,  were  not  payable  till  a  future  day,  to  prove  under 
tbe  commission :  but  that  excepts  such  securities  from  founding  a  good  peti. 

(a)  Vide  Dowton  j .  0rott,  1  Esp.  N.  P.  Cm.  168,  sad  Chapman  w.  Gardner,  2  H.  Blac. 
779. 

(•)  His  Lordship  mnat  be  understood  to  have  mid  this  with  reference  to  the  case  before 
nm  of  a  debt  existing  opoo  a  promissory  note  against  tbe  bankrupt's  estate  at  the  time  of  the 
•<t  of  bankruptcy,  though  indorsed  afterwords  to  the  petitioning  creditor  to  enable  him  to  be* 
erne  tack    Vide  Bmmford  ?,  Burrtll,  2  Bos.  fc  Pott.  I. 
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turning  creditor's,  debt  Then  when  that  exception  was  repealed  by  the  slat. 
•5  Geo.  2.,  though  holders  of  bills  payable  at  a  future  day  were  thereby  let  in 
to  petition  for  a  commission,  yet  it  left  untouched  the  provision  relating  to  the 
amount  of  the  petitioning  creditor's  debt ;  which  must  still  be  1002. ;  calculat- 
ing that  amount,  as  all  other  debts  pro veable udder  a  commission  most  be  cal- 
culated, with  reference  to  the  period  of  the  act  of  bankruptcy,  in  conformity 
with  the  general  principle  of  the  bankrupt  laws.  A  bill  creditor  proving  his 
debt  under  the  commission,  though  he  should  not  receive  payment  till  after 
the  bill  became  due,  would  only  receive  the  amount,  with  a  rebate  of  interest 
tip  to  the  time  of  the  act  of  bankruptcy(a) :  and  the  7th  section  of  the  last- 
mentione4  act  only  disc  barges  the  bankrupt  from  debts  due  at  the  time  he  be* 
came  such.  In  a  special  plea  of  bankruptcy,  in  which  it  would  be  necessary 
to  set  forth  all  the  circumstances,  the  averment  must  have  been  that  the  trader 
being  indebted  to  A.  B.  in  100/.  committed  an  act  of  bankrupcy.  In  Crlauter 
v.  Hewer,  7  Term  Rep.  499,  it  was  clear  that  the  bankrupt  was  indebted  in 
100/.  and  more  at  the  time  of  the  act  of  bankruptcy :  the  only  question  was 
whether  the  transfer  of  a  bill  to  the  petitioning  creditor  after  the  act  of  bank- 
ruptcy, which  was  outstanding  before  in  other  bands,  and  without  which  his 
debt  did  not  amount  to  1002.,  were  sufficient  to  found  the  petition  :  but  the 
decision  of  that  case  in  the  affirmative  does  not  conclude  the  present.  [Le 
Blanc,  J.  noticed  that  this  bankrupt  was  proved  at  the  trial  to  have  been  in- 
debted in  more  than  1002.  at  the  time  of  the  act  of  bankruptcy  to  different 
creditors  ;  though  neither  of  them  could  then  have  made  a  good  petitioning 
creditor :  and  that  was  the  situation  in  which  the  bankrupt  stood  in  the  case 
of  Glaister  v.  Hewer \  at  the  time  of  his  bankruptcy ;  in  which  respect  the  two 
cases  are  alike.]  The  petitioning  creditor  ^however  in  that  case  afterwards 
acquired  by  relation  a  sufficient  debt,  allowing  the  rebate  of  interest,  to  have 
supported  a  petition  at  the  time  of  the  act  of  bankruptcy ;  for,  as  indorsee  of 
the  bill,  be  stood  in  the  situation  of  the  prior  holder.  In  confirmation  of  this 
principle  they  also  referred  to  Bingly  v.  Maddison(b),  Exparte  Wainman,  lb. 
21,  Ex  parte  Thomas,  1  Atk.  73,  and  an  anonymous  case  in  2  Wils.  135. 

Lord  Ellenborough,  G.  J.  We  are  now  to  decide  upon  a  case  where  the 
petitioning  creditor  bad  a  debt  of  1002.  due  at  the  time  of  his  petitioning,  up- 
on two  bills  for  502.  each,  drawn  and  issued  by  the  bankrupt  before  the  act 
of  bankruptcy,  but  which  did  not  fall  due  till  afterwards  :  and  the  question  is, 
whether  that  constitutes  a  good  petitioning  creditor's  debt  ?  The  words  of 
the  stat.  7  Geo.  1.  c.  31.,  seem  to  have  decided  the  question.  For  that  stat- 
ute, which  admits  of  the  proof  under  commission  of  bankrupt  of  debts  arising 
on  bills,  notes,  and  other  securities  payable  at  a  future  day,  provides,  that  no 
creditors  upon  such  securities  shall  be  deemed  to  be  a  sufficient  creditor  to 
petition  for  any  commission  "  until  such  time  as  such  debt  shall  become  due 
and  payable."  Then  can  it  be  doubted  that  the  legislature  intended,  that 
when  the  debt  did  become  due  to  the  holder  of  such  securities,  he  might  be  a 
petitioning  creditor.  So  the.  law  stood  till  the  stat.  5  Geo.  2,  which  repeal- 
ed the  prohibition,  and  consequently  enables  the  holders  of  such  securities 
payable  at  a  future  day  to  become  petitioning  creditors,  where  their  debts  are 
of  sufficient  amount.  In  this  case,  however,  the  assignees  of  the  bankrupt  do 
not  want  to  remove  the  prohibition  of  the  stat.  7  Geo.  1,  out  of  his  way,  be- 
cause the  debt  of  the  petitioning  creditor  to  the  full  amount  of  1002.  upon  the 
bills  was  actually  become  due  and  payable  at  the  time  of  the  petition  within 

(a)  Cvllen't  Bank.  L.  11 8,  says,  that  when,  interest  is  allowed  to  be  proved,  it  ie  never  in 
any  case  of  an  inaolvent  estate  allowed  to  be  computed  lower  than  the  date  of  the  commit* 
«ion»  And  reference  is  there  made  to  Bromley  v.  Goodcr*,  1  Atk  79.;  bat  it  appears  from 
the  principal  case,  that  where  the  estate  was  solvent  with  a  snrples,  interest  was  decreed  on 
securities  carrying  interest  down  to  the  time  of  full  payment. 

(6)  Mich.  178S.  B.  R.  Cooke's  B.  L.  19.  Tim  bill  there  was  for  1901.  which  was  dee 
before  the  act  of  bankruptcy,  though  not  indorsed  till  afterwards  to  the  petitioning  creditor. 
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the  precise  words  of  that  act.  Therefore,  without  wandering  into  cases,  the 
application  of  which  to  this  case  can  only  tend  to  mislead  us  where  the 
words  of  the  act  of  parliament  are  so  plain,  it  is  clear  that  this  petitioning 
creditor's  debt,  being  due  at  the  time  of  petitioning,  is  the  very  case  which 
ww  competent  to  be  sufficient  by  the  act  of  the  7  Geo.  1. 

Gbosb,  J.  was  of  the  same  opinion. 

Le  Blanc,  J.  This  is  not  to  be  considered  as  a  decision  upon  a  case  where 
the  bankrupt  was  only  indebted,  at  the  time  of  the  act  of  bankruptcy,  upon 
bills  to  the  amount  of  1002.  payable  at  a  future  day  ;  for  it  is  dear,  that  he 
was  at  the  lime  indebted  altogether  to  more  than  that  amount  to  different 
persons,  even  allowing  the  rebate  of  interest  on  the  bills  computed  to  the  time 
of  the  act  of  bankruptcy.  I  only  mention  this  to  shew  that  the  circumstance 
has  not  escaped  the  attention  of  the  Court.  Then  the  only  question  here  is, 
whether  the  bankers,  who  were  creditors  upon  the.  two  bills  to  the  amount  of 
100/.  at  the  time  of  petitioning  for  the  commission  which  afterwards  issued* 
had  a  good  petitioning  creditor's  debt :  and  that  is  decided  by  reference  to  the 
words  of  the  statute. 

Bayley,  J.  Though  no  commission  could  hare  been  issued  against  Harri- 
son upon  the  petition  of  any  particular  creditor  or  creditors  immediately  after 
the  act  of  bankruptcy  committed  by  him,  ad  matters  then  stood,  yet  that  would 
have  been  no  objection  to  a  commission  afterwards  sued  out  upon  the  petition 
of  a  sufficient  creditor,  to  whom  a  debt  outstanding  against  the  bankrupt's  es- 
tate at  the  time  of  the  act  of  bankruptcy,  upon  a  hill  payable  at  a  future  day, 
bad  been  transferred  after  -the  act  of  bankruptcy ;  for  that  was  the  case  of 
Glaister  v.  Hewer.  There  indeed  the  debt  on  which  the  petition  was  found* 
ed  existed  as  a  debt  to  the  amount  of  above  100?.  against  the  bankrupt's  estate 
at  the  time  of  the  act  of  bankruptcy,  though  in  different  hands;  but  here 
also  there  was  an  existing  debt  against  the  bankrupt's  estate  of  above 
1002.,  in  different  hands  at  the  time  of  the  act.  of  bankruptcy,  though  not  the 
same  debt  on  which  the  petition  issued.  But  the  act  of  the  7  Geo.  1,  meant 
to  place  creditors  on  bills,  &c.  payable  at  a  future  day  in  tbe  same  situation, 
as  to  the  proof  of  their  debts,  as  if  they  were  payable  presently,  only  with  a 
rebate  of  interest  on  the  time  they  had  to  run  ;  restraining  only  the  right  of 
such  creditors  to  petition  for  a  commission  until  such  securities  became  due. 
Tbis  restriction  was  removed  by  the  stat.  6  Geo.  2.  But  the  restriction  was 
only  meant  to  apply  to  creditors  who  held  bills  which  were  not  due  at  the 
time  of  petitioning,  and  they  are  now  let  in  as  other  creditors,  proving  their 
debts  with  a  rebate  of  interest.  But  here  the  bill  holders  waited  till  the  bills 
were  due,  and  till  1002.  was  due  upon  them  ;  and  therefore  upon  the  view  of 
both  the  acta  of  parliament,  this  was  a  sufficient  petitioning  creditor's  debt. 

Rule  discharged. 


The  King  v.  The  Inhabitants  of  the  County  of  Kent, 

18  East,  220.    Jan.  25,  1*10. 

Tbe  Mtdway  Navigation  Company  being  empowered  under  a  local  act  (16  &  17  Car,  2.) 
to  make  tbe  river  navigable,  and  to  take  tolls;  and  "  to  amend  or  alter  such  bridges  or 
"  highways  as  might  hinder  the  passage  or  navigation,  having  them  or  others  as  conve- 
nient in  their  room,"  &e  ;  and  they  having  40  years  ago  destroyed  a  ford  serosa  the 
river  in  the  common  highway,  bv  deepening  its  bed,  and  built  a  bridge  over  the  same 
place,  are  bound  to  keep  such  bridge  in  repair,  as  order  a  continuing  condition  to  preserve 
the  new  passage  in  lien  of  the  old  one,  which  they  destroyed  for  their  own  benefit. 

THIS  indictment  charged,  that  a  public  and  common  bridge  called  St. 
Helen's  bridge,  situate  in  tbe  King's  common  highway,  over  the  river  Medway, 
in  the  parishes  of  East  Barming  and  West  Farleigk,  in  tbe  county  of  KerUt 
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was  out  of  repair,  &c.  and  that  the  inhabitants  of  the  county  were  bound  to 
repair  it.  The  inhabitants  of  the  county  (excepting  the  company  of  proprie- 
tors of  the  navigation  of  the  River  Medway)  pleaded,  that  long  before  the  time 
of  erecting  the  said  bridge,  and  at  the  same  place,  and  in  the  same  part  of  the 
river  Medway  where  the  said  bridge  was  erected,  there  was,  and  from  time  to 
time  immemorial,  until  the  deepening  of  the  water  as  after-mentioned,  there  had 
been  a  public  highway  through  a  ford  in  the  river  Medway,  in  the  said  parishes 
of  Beat  Banning  and  West  Farleigh,  in  the  county  aforesaid,  for  all  the  sub- 
jects of  the  king  to  pass,  &c.  with  their  cattle  and  carriages,  at  all  times  of 
the  year,  at  their  free  will :  And  further,  that  the  company  of  proprietors  of 
the  navigation  of  the  river  Medway  afterwards,  and  before  the.  erecting  of  the 
said  bridge,  to  wit,  on  the  1st  of  June  1740,  for  the  purpqse  of  the  navigation 
of  the  said  river,  and  for  the  profit  of  the  said  company,  did  greatly  deepen 
the  water  in  the  same  place  and  part  of  the  river  Medway  where  the  said  ford 
and  highway  before  then  was  and  had  been  for  all  the  time  aforesaid,  and 
where  the  said  bridge  was  afterwards  erected  as  after-mentioned ;  and  did  by 
such  deepening  of  the  water  destroy  the  said  ford,  and  render  the  said  highway 
wholly  impassable  ;  and  it  then  and  there  became  and  was  necessary  for  the 
liege  subjects  of  the  king,  their  cattle  and  carriages,  and  the  duty  of  the  said 
torn  pa  ny,  to  erect  a  bridge  at  the  same  place  over  the  river  Medway.  Where* 
upon  the  said  company  afterwards,  to  wit,  on  the  10th  of  June  1767,  did  first 
erect  the  said  bridge  in  the  indictment  mentioned  in  the  same  place  and  part 
of  the  river  Medway  where  the  said  ford  a"nd  highway,  before  the  said  deepen* 
ing  of  the  water  of  the  said  river,  was  and  had  been  for  all  the  time  aforesaid, 
and  in  the  room  and  stead  of  the  said  highway  and  ford,  as  a  convenient,  fit, 
and  useful  means  of  passage  for  the  liege  subjects  of  the  king,  by  themselves 
and  with  their  cattle  and  carriages  over  the  river  Medway  ;  and  the  said  high- 
way thereupon,  to  wit,  on  the  day  and  year  last  above-mentioned,  was  altered 
by  the  said  company  from  and  out  of  its  ancient  course  through  the  said  ford, 
unto  and  over  the  said  bridge,  and  from  thence  hitherto  has  been  carried  and 
gone  unto  and  over  the  said  bridge.  By  reason  of  which  last  mentioned 
premises,  the  said  company  of  proprietors  of  the  navigation  of  the  river  Med- 
way always,  from  the  time  of  the  said  bridge  being  so  erected  as  aforesaid, 
hitherto  have  repaired  and  amended,  and  have  been  liable  to  repair  and  amend, 
and  during  all  that  time  and  still  of  right  ought  to  have  repaired  and  amend- 
ed the  said  bridge,  when  and  so  often  as  occasion  had  required  or  shall  re- 
quire ;  and  then  the  plea  traversed,  that  the  inhabitants  of  the  county  were 
bound  to  repair  the  bridge :  and  the  replication  look  issue  on  their  obligation 
to  repair. 

A  venire  having  been  prayed  and  issued  into  the  county  of  Suuez,  this  in- 
dictment was  tried  there  before  the  Lord  Chief  Baron,  when  the  use  of  the 
bridge  by  the  public  since  the  building  of  it  in  1767,  and  its  destruction  by  a 
flood  in  January  1809,  were  proved  without  question ;  and  that  since  that 
time  persons  living  near  had  to  go  round  two  miles  and  a  half  to  get 
on  the  other  side  of  the  river.  But  it  also  appeared,  that  before  the  building  of 
the  bridge  by  the  Medway  Company  in  1767,  there  was  a  public  highway  and 
a  ford  across  the  river  at  that  place,  passable  at  all  times  except  after  heavy 
rains  and  for  about  two  months  in  the1  winter.  In  general,  foot  passengers 
might  walk  over  dry-shod  by  stepping  on  the  stones  across  the  bed  of  the  riv- 
er. A  lock  was  first  made  in  1741,  and  a  quantity  of  gravel  dug  away, 
which  first  deepened  the  water  at  the  ford,  inasmuch  that  a  horse  could  but 
just  manage  to  get  across  when  the  lock  was  shut,  and  persons  were  obliged 
to  go  round,  except  when  the  water  was  occasionally  drawn  down.  Things 
continued  in  this  state  for  nearly  25  years,  when  the  company  having  been 
threatened  with  an  indictment  for  the  destruction  of  the  highway  across  the 
ford,  unless  they  would  supply  the  place  of  it  by  building  a  bridge*  they  built 
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the  late  bridge  in  1767,  and  repaired  it  till  its  demolition.  An  entry  was  read 
from  their  books  dated  11th  June  1740,  wherein  their  sub-corn miitee  report 
that  several  bridges  would  be  necessary,  and  amongst  others,  one  at  the  place 
In  question,  which  was  denominated  a  highway :  and  this  was  confirmed  by 
subsequent  resolutions  of  the  company  in  1742,  and  1765.  By  levels  taken, 
it  appeared  that  the  lock  had  raised  the  water  at  the  old  ford  6  feet  3  inches 
at  its  utmost  depth  in  the  middle,  and  3  feet  at  least  at  the  sides,  and  that 
without  the  lock  the  ordinary  depth  of  the  water  would  be  only  4  or  5  inches. 
Evidence  was  also  given  that  the  Medway  Company  receive  freight  for  the 
use  of  their  barges  ;  but  that  they  are  not  the  only  carriers  on  the  navigation. 
That  they  take  duties  for  locks  and  riverage  ;  and  that  their  last  dividend  was 
157.  per  cent,  oti  their  capital.  A  verdict  of  guilty  was  taken,  with  leave  to 
the  defendants  to  move  to  enter  a  verdict  for  them,  if  the  Court  should  be  of 
opinion  that  the  inhabitants  of  the  county  were  not  liable  under  these  circum- 
stances. 

By  a  private  act  of  the  16  &  17  Car.  2.  for  making  the  river  Medway  navi- 
gable in  Kent  and  Sussex,  reciting  the  convenince  of  such  intended  naviga- 
tion for  the  public  weal,  it  is  enacted,  that  it  shall  be  lawful  for  the  persous 
therein  named,  and  their  heirs  and  assigns,  Arc.  at  their  own  costs  and  charges, 
to  cleanse,  scour,  dig,  widen,  deepen,  and  make  navigable  the  said  river,  and 
the  rivers,  streams,  and  watercourses  falling  into  the  same  in  the  said  coun- 
ties, and  to  make  new  channels  and  trenches,  Sec.  as  they  should  think  fit,  and 
to  erect  locks,  weirs,  turnpike  dams,  &c.  upon  the  same,  "and  to  amend  or 
alter  such  bridges  or  highways  as  might  hinder  the  said  passages  or  navigation, 
{leaving  fheM  or  others  as  convenient  in  their  room  fit  and  useful  for  carts, 
waggons,  wains,  horse,  and  foot,  as  the  case  required,)  and  to  make  anyways., 
passages,  &c.  for  carrying  of  iron,  ordinance,  &c.  to  the  said  river  :  and  to  do 
all  other  things  for  the  better  convenience  of  the  said  rivers,  streams,  ccc. 
and  the  said  ways,  passages,  &c.  and  for  the  altering,  repairing,  keeping, 
using,  and  amending  of  the  same  and  every  of  them  from  time  to  time,  and 
at  all  times  thereafter  as  need  should  require."  By  a  subsequent  act  of  the 
13  Geo.  2.  the  powers  of  the  former  act  were  directed  to  be  carried  into  ex- 
ecution by  other  persons  united  and  incorporated  into  a  company  for  that 
purpose,  to  be  called  The  Company  of  Proprietors  of  the  Navigation  of  the 
River  Medway.;  and  they  were  allowed  to  take  to  their  own  use  certain  tolls 
of  lockage  and  riverage  of  vessels  navigated  thereon  by  other  persons,  and 
the  profits  of  all  vessels  by  themselves. 

In  moving  for  the  rule  in  the  last  term,  Taddy  observed,  that  inasmuch  as 
the  act  of  parliament  authorised  the  proprietors  of  the  navigation  to  alter  the 
state  of  the  river  and  to  build  the  bridge,  the  county  could  not  treat  jt  as  a 
nuisance ;  and  as  it  was  built  for  their  benefit,  and  they  were  entitled  to  levy 
tolls  for  the  navigation,  which  had  induced  the  necessity  of  building  the  bridge 
in  lieu  of  the  passage  by  the  old  ford  which  the  navigation  had  destroyed, 
tliey  were  bound  to  keep  tbe  bridge  in  repair  r  and  that  the  proprietors,  being 
a  corporation,  must  be  presumed  after  40  years  acquiescence  in  the  repair  to 
have  agreed  to  bear  the  expences  out  of  their  corporate  funds. 

Marryat  and  Berens  now  opposed  the  rule,  and  contended  that  by  the  gen- 
eral rule  if  law  the  burthen  of  repairing  all  bridges  of  public  utility  and  used 
by  the  public,  by  whomsoever  and  on  what  account  soever  executed,  was 
thrown  upon  the  inhabitants  at  large  of  the  county,  unless  by  prescription,  or 
the  special  enactment  of  the  legislature,  that  burthen  was  in  any  particu- 
lar instance  imposed  upon  others  :  and  here  there  was'no  special  provision : 
nor  is  there  any  fund  provided  for  that  purpose  by '  the  local  laws.  The 
words  of  the  statutes  are  not  imperative  on  the  company  to  build  a  bridge ; 
it  is  only  enacted  that  it  shall  be  lawful  for  them  to  do  certain  acts.  They 
stand  therefore  precisely  in  the  same  situation  as  any  individual  Would  do, 
who  for  his  own  advantage  or  gratification  built  a  bridge  in  the  public  high- 
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way  the  use  of  which  was  adopted  by  the  public ;  in  which  case  the  author- 
ities shew  that  the  county  are  liable  to  the  repair,  although  the  individual  may 
have  repaired  in  the  first  instance.  In  the  Glamor glanskire  case,(a) 
and  others,  the  material  question  has  been,  whether  the  bridge  were  of  pub- 
lic utility.  In  one  of  the  late  cases,  Lord  Partmore,  who  had  become  the  sole 
proprietor  of  the  navigation  of  the  river,  was  indicted  for  not  repairing  Wey* 
bridge,  which  he  was  empowered  to  build  under  the  act :  but  he  was  acquit- 
ted, it  being  considered  that  the  county  was  liable.  And  in  the  recent  case 
of  Frimley  bridge,  half  of  which  was  in  Surry \  and  half  in  Hants ;  where 
a  new  bridge  had  been  built  upon  an  enlarged  scale  by  the  trustees  under  a 
turnpike  act,  in  lieu  of  another  which  the  two  adjoining  parish ed  were  pre- 
scriptively  bound  to  repair ;  yet  when  the  new  bridge  was  carried  away  by  a 
flood  about  the  same  time  as  the  bridge  in  question ;  upon  an  indictment 
agii  ist  the  county  of  Surrey  for  the  non-repair  of  the  one  half,  tried  at  the 
sittings  in  Middlesex  before  Lord  EUenborough,  C.  J.  and  upon  another  in- 
dictment against  the  county  of  Hants  for  the  non-repair  of  the  other  half, 
tried  before  Lawrence,  J.  at  Reading,  the  inhabitants  of  those  counties  were 
respectively  held  liable  for  their  proportions.  The  Glasburne  Beck  case,  5 
Burr.  2594.  and  2  Blac.  R.  685,  was  decided  on  the  same  principle. 

Lord  Ellenborough,  G.  J.  In  the  case  of  Frimley  bridge,  the  parishes 
not  being  bound  to  repair  the  bridge ;  nor  the  trustees  of  the  turnpike  who 
had  erected  it  for  the  public  benefit,  and  who  had  no  funds  set  apart  for  the 
purpose  of  keeping  it  in  repair,  it  followed  necessarily  that  the  county  were 
bound  to  repair  by  the  statute  of  Hen.  8.  But  here  the  statute  gives  power 
to  the  company  to  alter  the  old  highway  for  their  own  purposes,  upon  condi- 
tion of  leaving  another  passage  as  convenient  in  its  room :  and  if  they  do  not 
perform  the  condition,  they  are  not  entitled  to  do  the  act.  It  is  a  continuing 
condition  :  and  when  the  company  thought  proper  for  their  own  benefit  to  al- 
ter the  highway  in  the  bed  of  the  river,  so  that  the  public  could  no  longer 
have  the  same  benefit  of  the  ford,  they  were  bound  to  give  another  passage 
over  the  bridge,  and  to  keep  it  for  the  public. 

Le  Blanc,  J.  The  act  which  enabled  the  company  to  destroy  the  ford,  (the 
doing  of  which  would  otherwise  have  been  indictable  as  a  nuisance,)  leaving 
another  passage  as  convenient,  empowered  and  directed  them  to  build  and 
keep  the  bridge  in  the  place  of  it. 

Bayley,  J.  The  act  empowered  the  company  to  amend  or  alter  such 
bridges  or  highways  as  hindered  the  navigation,  leaving  them  or  others  as 
convenient  in  their  room :  and  after  altering  the  bed  of  tbe  river  so  as  to  make 
it  no  longer  fordable,  they  could  not  leave  another  convenient  passage  in  the 
highway  there  without  making  and  keeping  up  a  bridge.  The  committee  of 
the  proprietors  reported,  and  the  company  afterwards  resolved,  that  a  bridge 
was  necessary  at  this  place  as  a  substitution  for  the  old  road.  Frimley  bridge 
was  built  by  the  trustees  of  the  turnpike  road  for  the  benefit  of  the  public  at 
large :  but  this  bridge  was  built  by  a  particular  company  for  their  own  private 
benefit,  in  lieu  of  a  ford  in  the  highway,  which  the  public  had  the  use  of  be- 
fore, and  which  the  company  destroyed  for  the  benefit  of  their  own  naviga- 
tion. 

Per  Curiam,  Rule  absolute  for  entering  a  verdict 

for  the  Defendants. 


(a)  Cited  in  2  East,  856,  n.  and  1  Bac  Abr.  635,  by  Gwillim. 
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The  King  v.  Turner  and  seven  Others. 

18  East,  286.    Jam.  26,  1810. 

Aa  indictment  will  not  lie  for  conspiring  to  commit  a  civil  trespass  upon  property  by  agree- 
ing to  go  aod  by  going  into  a  preserve  tor  hares,  the  property  of  another,  for  the  purpose  of 
avariog  them;  though  alleged  to  be  done  in  the  night  by  the  defendant  a,  armed  with  offen- 
sive weapons  for  the  purpose  of  opposing  resistance  to  any  endeavours  to  apprehend  or  ob- 


THIS  was  an  indictment  for  a  conspiracy,  which  stated  that  the  defendants 
unlawfully  and  wickedly  devising  and  intending  to  injure,  oppress,  and  ag- 
grieve T.  Goodlake,  of  Letcombe  Regis  in  the  county  of  Berks,  Esquire,  on 
the  24th  of  November,  50th  Geo.  3.  with  force  and  arms,  at  East  ChaUow  in 
the  county  aforesaid,  unlawfully  and  wickedly  did  conspire,  combine,  confede- 
rate, and  agree  together,  and  with  divers  other  persons  unknown,  to  go  into  a 
certain  preserve  for  hares  at  Letcombe  Regis  aforesaid,  in  the  county  aforesaid, 
belonging  to  the  said  T.  G.,  without  the  leave  and  against  the  will  and  consent 
of  the  said  T.  G.,  to  snare,  take,  kill,  destroy,  and  carry  away  the  said  hares 
in  the  said  preserve  then  being,  and  to  procure  divers  bludgeons  and  other 
offensive  weapons,  and  to  go  to  the  said  preserve  armed  therewith  for 
the  purpose  of  opposing  any  persons  who  should  endeavour  to  apprehend 
or  obstruct  or  prevent  them  in  and  from  carrying  into  execution  their  un- 
lawful and  wicked  purposes  aforesaid  ;  and  that  the  said  defendants,  in  pur- 
suance, of  and  according  to  the  conspiracy,  combination,  confederacy,  and 
agreement  aforesaid,  so  as  aforesaid  before  had,  afterwards,  to  wit,  on 
the  same  day,  dec.,  about  the  hour  of  12  in  the  night  of  the  same '  day, 
with  force  and  arms,  at  East  ChaUow  aforesaid,  in  the  county  aforesaid,  un 
lawfully  and  wickedly  did  procure  divers  large  bludgeons,  and  other  offensive 
weapons,  and  did  go  to  the  said  preserve  of  the  said  T.  G.  armed  therewith 
for  the  purpose  of  opposing  any  persons  who  should  endeavour  to  apprehend, 
obstruct,  or  prevent  tnem  in  and  from  carrying  into  execution  their  unlawful 
and  wieked  purposes  aforesaid.  And  the  said  defendants,  being  so  armed  as 
aforesaid,  in  further  execution  of  their  unlawful  and  wicked  purposes  afore* 
said,  then  and  there  did  set  divers,  to  wit,  100  snares,  for  the  purpose  and  with 
the  intent  to  take,  kill,  destroy,  and  carry  away  the  hares  in  the  said  preserve 
then  being ;  in  contempt  of  the  king  and  his  laws,  to  the  evil  example  of  oth- 
ers, to  the  great  damage  of  the  said  T.  G.,  aod  against  the  peace,  &c. 

After  a  verdict  of  guilty,  it  was  moved  in  the  last  term,  by  Jervis,  to  arrest 
the  judgment  for  the  insufficiency  of  the  charge,  which  was.  only,  that  of  an 
agreement  to  commit  a  mere  trespass  upon  property,  and  to  set  snares  for 
hares,  and  was  not  an  indictable  offence,  but  at  most  onry  an  injury  of  a  pri- 
vate nature,  prohibited  sub  modo,  under  a  penalty.  And  2  Hawk.  P.  G.  c. 
25.  s.  4.  was  referred  to.  Another  objection  was  taken,  that  the  place 
where  the  offence  was  committed  was  not  alleged  with  sufficient  certainty  and 
precision. 

Gleed  now  opposed  the  rule  and  endeavoured  to  sustain  the  indictment  up- 
on the  authority  of  2  Hawk.  P.  C.  c.  72.  s.  2.  where  it  is  said,  that  all  con- 
federacies whatsoever  wrongfully  to  prejudice  a  third  person  are  highly  crim- 
inal at  common  law ;  as  where  several  confederate  to  maintain  one  another  in 
any  matter  whether  it  be  true  or  false.  The  cases  also  shew,  that  it  is  equal- 
ly an  offence  to  combine  to  do  a  lawful. act  by  unlawful  means,  or  to  an  un- 
lawful end,  as  to  do  an  act  in  itself  unlawful ;  as  in  the  instance  of  workmen 
conspiring  together  to  raise  their  wages,(a)  or  parish  officers  conspiring  to 
marry  a  helpless  pauper  into  another  parish,  to  settle  her  there  and  rid  them- 

(a)  The  King  v.  1%*  Journeymen  Taylor  $  ef  Cambridge,  8  Mod.  11. 
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selves  of  her  maintenance(a).  And  in  all  cases  of  unlawful  conspiracy,  tbe 
mere  unlawful  agreement  to  do  the  act,  though  it  be  not  afterwards  ex- 
ecuted, constitutes  the  offence ;  according  to  Bex  v.  Armstrong  and  Others,  \ 
Ventr.  304,  and  Bex  v.  Rispal,  3  Burr.  1320,  and  1  Blac.  Rep.  368.  In  this 
latter  case,  the  indictment  for  conspiring  to  charge  a  man  with  a  false  fart, 
and  exacting  money  from  him  under  pretence  of  stifling  the  chaige,  was  sus- 
tained ;  though  the  fact  imputed,  which  wap  merely  that  of  taking  hair  out  of 
a  bag  belonging  to  tbe  defendant  Rispalt  did  not  import  in  itself  to  be  any 
offence.  [Lord  EUenboraugh,  C.  J.  All  tbe  cases  in  conspiracy  proceed 
upon  the  ground  that  the  object  of  the  combination  is  to  be  effected  by  some 
falsity ;  insomuch  that  in  Taylor  and  Totolin's  case  in  Godb.  444,  it  was  held 
necessary  in  conspiracy  to  allege  the  matter  to  be  false  et  malitioie.  By  the 
old  law  indeed  the  offence  was  considered  to  consist  in  imposing  by  combination 
a  false  crime  upon  a  person.  But  are  you  prepared  to  shew  that  two  unqual- 
ified persons  going  out  together  by  agreement  to  sport  is  a  public  offence  ?] 
Modern  cases  have  carried  the  offence  further  than  some  of  the  old  authori- 
ties, such  as  The  King  v.  Eccles  and  Others(b)>  where  the  defendants  were 
convicted  upon  a  charge  of  conspiring  together  by  indirect  weans  (not  statin? 
what  those  means  were)  to  prevent  a  person  from  carrying  on  his  trade.  And 
in  The  King  v.  Spragge  and  others*  2  Burr.  993,  which  charged  tbe  defend- 
ants with  a  conspiracy  to  indict  and  prosecute  W.  6.  for  a  crime  liable  by  law 
to  be  capitally  punished,  and  that  in  pursuance  of  such  conspiracy  they  did 
afterwards  indict  him ;  one  of  the  objections  was,  that  the  charge  was  only  a 
conspiracy  to  indicl  falsely :  but  it  was  overruled. 

Lord  Ellenbosough,  C.  J.  That  was  a  conspiracy  to  indict  another  of  a 
capital  crime ;  which  no  doubt  is  an  offence.  And  the  case  of  The  King  v. 
Eccles  and  Others  was  considered  as  a  conspiracy  in  restraint  of  trade,  and 
so  far  as  a  conspiracy  to  do  an  unlawful  act  affecting  the  public.  But  I  should 
be  sorry  that  the  cases  in  conspiracy  against  individuals,  which  have  gone  far 
enough,  should  be  pushed  still  farther  :  I  should  be  sorry  to  have  it  doubted 
whether  persons  agreeing  to  go  and  sport  upon  another's  ground,  in  other 
words,  to  commit  a  civil  trespass,  should  be  thereby  in  peril  of  an  indictment 
for  an  offence  which  wpuld  subject  them  to  infamous  punishmenl(l). 

Per  Curiam^  Rule  absolute. 

(a)  The  Sing  v.  Edwards  and  Others,  8  Mod.  820. 

(*)  M.  84  6.  8.  B.  R.  Mr.  Durn ford's  MS  note  of  that  oast  (which  ii  alio  noticed  by 
him  in  WiUes*  Rep.  688.  n.  a.)  states,  that  it  came  on  npoo  a  motion  by  Chambre  to  arrest 
the  judgment  on  an  indictment  for  a  conspiracy,  of  which  the  defendant  had  been  fonnd  guil- 
ty; which  indictment  stated,  that  the  defendant!  contpfred  together  b$  indirect  means  la 
prevent  one  B.  B.  from  exercising  the  trade  of  a  lay  lor  And  it  waa  contended,  that  it 
•hoa Id  have  stated  the  fact  on  which  the  conspiracy  was  (bonded,  the  means  need  lor  tbe 
pnrpoen.  And  Rex  v.  Bourn,  1  Stra.  699,  Bex  v.  jfraot,  %  8tra.  1!27>  and  Jfec  v.  &fer- 
ling,  1  Lev.  188,  were  cited.  Lord  Mansfield,  C.  J.  Tbe  conspiracy  it  stated  and  its  ob- 
ject: it  ia  not  necessary  that  the  means  should  be  stated.  Suiter.  J.  If  there  be  any  objec- 
tion, it  is  that  the  indictment  states  too  much:  it  would  have  been  good  certainly  if  H  had  not 
added ,  "  by  indirect  means;**  and  that  will  not  make  it  bad.  Rnle  discharged.  [See  Com- 
monweallh.  v  Me  Jfcton,  8  8.  &  R.  420  —W.] 

(1)  [SeeAexv.  Fytettf  *  o/.t  1  Stark.  402.  Commanwealth  v.JfcJonto,  18  Pick. 
178^-W.] 
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Davis,  Treasurer  of  the  Bristol  Dock  Company,  v.  Lady 
Elisabeth  Williams,  Administratrix  of  Sir  Edward  Wil- 
liams, Bart. 

18Eaat,lS2.    Jan.  16,  181*. 

An  agreement  bv  several- fi>r  *  subscription  to  one  common  food,  eueb  as  for  making  a  wet 
dock  at  BrUioi,  though  several  at  to  each  subscriber,  only  require*  one  atamp. 

An  examined  copy  of  the  act  book  in  the  registry  of  the  prerogative  court  of  Canterbury*  stat- 
ing that  adotteistratioa  wan  granted  to  the  defendant  of  her  husband  *a  goods,  at  sacb  a  time, 
it  proof  of  her  being  sneb  ndmioittratrix,  in  an  action  against  her  aa  etch,  vifhont  giving 
her  notice-  to  .produce  the  letters  of  administration. 

THIS  was  an  action  brought  to  recover  the  amount  of  eight  different  calls 
under  the  Bristol  Dock  act  43  Geo.  3.  c.  160.,  being  so  many  parts  of  a  sub- 
scription of  15001.  made  by  the  intestate  in  his  lifetime  for  the  purposes  men- 
tioned in  that  act.  The  declaration  stated,  that  Sir  Edward  on  the  27th  Au- 
gust, 1802,  had  subscribed  to  advance  15001.  for  the  purpose  of  raising  the  ne- 
cessary sum  for  completing  the  works  directed  to  be  made  by  the  act,  and  in 
respect  of  such  subscription  became  a  proprietor  of  such  works,  and  an  owner 
of  15  shares  in  the  same  ;  by  means  whereof  he  became  liable  to  pay  1500/. 
or  such  parts  as  should  from  time  to  time  be  called  for  by  the  directors  of  the 
company.  That  Sir  Edward*  being  such  subscriber  and  so  liable,  on  the  1st  of 
October  1804,  died,  and  administration  of  his  effects  was  granted  to  the  de- 
fendant ;  and  by  reason  of  the  premises,  and  of  another  act  of  the  46  Geo.  3. 
c.  35,  for  amending  and  extending  the  former  act,  the  defendant,  as  adminis- 
tratrix, became  liable  to  pay  as  well  the  said  1500/.  as  a  further  sum  of  35/. 
per  share,  amounting  to  525/.,  or  such  parts  as  should  be  necessary  and  call- 
ed for,  &c. ;  and  being,  so  liable,  the  defendant  on  the  20th  of  November,  1806, 
promised  to  pay  the  said  4500/.  and  525/.  And  then  it  stated  a  call  on  the  last- 
mentioned  d&y  by  the  directors  upon  the  proprietors  of  10/.  a  share,  payable 
on  the  8th  of  December,  then  next,  the  same  being  deemed  necessary,  and  that 
the  proper  notice  thereof  as  set  forth  in  the  act  was  given  to  the  defendant. 
There  were  other  counts  stating  other  calls  of  10/.  per  cent.,  and  some  more 
general  counts :  to  all  which  the  general  issue  was  pleaded. 

At  the  trial  before  Wood,  B.  at  Bristol,  m  order'  to  prove  the  first  allega- 
tion, that  Sir  Edward  had  subsciibed  1500/.  for  the  purposes  of  the  act,  a 
parchment  was  produced,  beginning — We  whose  names  are  hereunto  set  agree 
to  subscribe  the  sums  against  our  names,  &c. ;  and  containing  many  names 
of  subscribers,  amongst  which  Sir  Edward's  subscription  for  15  shares  of 
100/.  each  was  proved  :  and  his  name  is  also  mentioned  as  a  subscriber  in 
the  dock  act,  (declared  to  be  a  public  act,)  but  without  mentioning  for  what 
snm.  This  instrument  was  stamped  with  one  30*.  and  six  20*.  stamps  ;  and 
a  witness  was  called,  who  proved  that  he  applied  to  the  commissioners  of  stamps, 
after  the  signatures  were  subscribed,  to  put  the  proper  stamps  upon  it,  and 
that  those  stamps  were  then  put  upon  it  as  the  proper  stamps  ;  ana  the  follow- 
ing receipt  was  also  written  thereon.  "  Stamp  office.  Received  the  31st  of 
August  1810,  of  Mr.  Tarrant,  the  sum  of  10/.  for  marking  the  within  agree- 
ment With  a  30*.  stamp  and  six  20*,  stamps :  at  the  same  time  7/.  10*.  Qd.  for 
the  stamps  :  received  for  Jos.  Smith,  Esq.  receivet-general .  of  his  majesty's 
stamp  duties. 

N.  Pilkington*  P.  R.  G. 
Wm.  Roolce,  pro.  Compr." 

It  was  objected,  on  the  part  of  the  defendant,  that  there  ought  to'  have  been 
a  stamp  for  every  person's  name  in  the  subscription  ;  that  the  contract  of  each 
subscriber  with  the  other,  aa  to  his  own  share*  was  several,  and  not;  joint :  and 
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that  the  few  stamps  on  the  parchment  in  comparison  with  the  number  of 
subscribers,  not  appropriated  at  the  time  to  any  particular  subscriber,  could 
not  be  so  applied  in  the  present  occasion.  This  point  was  saved  by  the 
learned  Judge  for  the  consideration  of  the  Court;  and  the  cause  proceed- 
ed. 

To  prove  another  allegation  in  the  declaration,  that  the  defendant  was  adminis- 
tratrix of  Sir  Edward,  a  paper  was  produced,  which  was  proved  to  be  a  true 
copy  of  the  act  in  the  registry  of  the  prerogative  court  of  Canterbury.  The* 
witness  to  whom  it  was  delivered  had  applied  at  the  office  to  have  a  copy  of 
the  letters  of  administration  ;  whereupon  this  extract  was  made  by  order  of 
Mr.  Ellis,  acting  as  deputy  register's  clerk,  from  the  register  of  administration 
in  that  office ;  which  was  examined  with  and  proved  to  be  an  exact  copy 
from  the  book,  excepting  the  words  at  the  top  of  the  signatures:  and  Mr. 
Creswell  signed  it  in  the  witness's  presence. 

"  Extracted  from  the  registry  of  the  prerogative  court  of  Canterbury. 

"  October  1804. 
"  Sir  Edward  Williams,  Bart,  on  the  first  day. 
(  "  Administration  of  the  goods,  ") 
Sworn  "  chattels  and  credits  of  Sir        April. 

under  5000/.  "  Edward  Williams,  Bart,  late 

J.  E.  "of  Longford   Castle  in  the 

"  county  of  Brecon,  and  of  Clif- 
'*  ton  in  the  county  of  Glouees- 
"  ter,  deceased,  was  granted  to 
"  Dame  Elizabeth  Williams,  October. 
"  widow,  the  relict  of  the  said 
"  deceased,  having  been  first 
"  sworn  by  commission  duly  to 
/'administer. 

Geo.  Gostling.   ) 
Natk.  Gostling.  S    Deputy  Regrs." 
R.  C.  Creswell.  ) 

It  was  again  objected  on  the  part  of  the  defendant,  that  this  was  not  evi- 
dence of  administration  granted,  without  notice  to  the  defendant  to  produce 
the  letters  of  administration,  which  had  not  been  given.  To  which  it  was 
answered  by  the  plaintiff's  counsel,  that  it  was  the  act  of  the  Court  granting 
the  administration,  which  was  evidence  per  se  of  administration  granted,  with- 
out producing  or  giving  notice  to  produce  the  letters  themselves ;  and  they 
cited  Elden,  Administrator,  v.  Keddell,  8  East,  187,  where  the  original 
book  of  acts,  directing  letters  of  administration  to  be  granted  to  the  plaintiff, 
was  held  to  be  evidence  of  his  title  ;  and  this  being  a  public  document,  an  au- 
thenticated copy  of  it  is  equally  evidence.  This  point  was  also  saved  for  the 
opinion  of  the  court :  and  thereupon,  by  consent  of  the  plaintiff  was  nonsuit- 
ed, with  leave  reserved  to  him  to  move  to  set  aside  the  nonsuit,  and  enter  a 
verdict  for  1200Z. 

This  was  moved  accordingly  by  Lens,  Serjt.  (with  Dampier)  in  the  last 
term,  who  obtained  a  rule  nisi :  and  when  the  case  was  called  on  in  the  per- 
emptory paper  of  this  term,  Burrough,  who  appeared  for  the  defendant,  ad- 
mitted that  neither  of  the  objections  taken  at  the  trial  could  be  supported. 
The  first,  as  to  the  stamp,  was  over-ruled  in  a  case  of  Baker  v.  Jardine,  in  this 
court,  in  Trinity  term  1784,(a)  where  it  was  held,  that  an  agreement  relating 

(a)  The  following  ii  Mr.  Burroughs  note  of  the  cam  referred  to,  m  to  thii  point.  Ba" 
Iter  v.  Jardine,  Tr.  1784,  B.  R.  This  case  was  tried  at  the  Spring  assizes,  1784,  at  Exetor- 
The  plaintiff  and  several  otheis,  who  had  also  brought  similar  actions  for  money  had  and  re- 
ceived, were  mariners  and  part  of  a  crew  of  a  privateer,  who  had  joined  in  a  bill  of  sale  ot 
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to  the  prize  shares  of  different  persons,  though  several  as  to  the  share  of  each, 
yet  as  payable  in  respect  only  of  one  entire  fund,  was  only  chargeable 
with  one  stamp(a).  Then  aa  to  the  other  objection,  the  same  evidence  has 
been  held  to  be  sufficient  in  other  cases ;  and  he  referred  to  Bull.  Ni.  Pri. 
246,  and  the  cases  there  cited,  and  to  Elden  v.  Ktddell,  S  East,  187(5). 

The  Court  agreed,  that  neither  of  the  objections  was  well  founded,  and 
directed  the  nonsuit  to  be  set  aside,  and  a  verdict  to  be  entered  for  the  plain- 
tiff for  12002. 


Rook*,  Serjt  and  Bati%  for  the  defendant  mid  that  under  the  stat.  12  Ann.  it  2.  e.  9.  ■. 
21.  24.  where  there  was  only  one  fond  oot  of  which  the  parties  claimed,  the  office  requir- 
ed only  one  stamp.  That  this  was  so  as  to  releases  end  letters  of  attorney  to  creditors. 
That  in  many  cases  mortgagor  and  mortgagee  join  in  the  same  conveyance  and  convey* 
their  respective  interests:  so  do  tenants  for  life  and  remaindermen;  and  yet  there  ia  bat  one 


Bulls ft,  J4    Can  yon  distinguish  this  ease  from  the  case  of  the  affidavit  to  hold  to  bail  I 

Lord  Mansfield,  C.  J.*  By  this  instrument  it  appears  as  if  they  were  distinct  deeds. 
The  receipts  are  all  distinct 

Bulls*,  J.  The  receipts  shew  that  in  the  understanding  of  the  parties  they  are  distinct 
assignments.    The  only  cases  are  of  affidavits  to  bold  to  bail  and  admissions  to  offices. 

Lord  Maw sriKLD,  C.  J.  The  statute  does  not  say  one  deed,  bot  where  more  than  one? 
thing,  4cc 

Bulls*,  J.  Suppose  for  a  moment  thai  it  is  olear  the  act  meant  to  raise  a  daty  on  ev- 
ery deed;  and  that  this  operates  as  three  deeds,  because  there  is  a  distinct  conveyance  from 

the  defendant  of  their  prize-money  :  and  on  a  supposition  that  the  bill  of  sale  was  void,  they 
brought  their  actions  to  recover  back  their  tespective  shares.  Three  questions  arose  at  the  as- 
sises, one  of  which  only  was  a  question  of  fact;  whether  the  bill  of  sale  were  fraudulently 
obtained  or  not:  this  went  to  the  jury,  who  found  for  the  defendant.  The  other  points  were 
of  law,  and  were  leu  to  the  decision  of  the  Court,  on  motion.  The  first  of  these  was.  Wheth- 
er by  the  stat  20  G.  2.  c.  24.  s.  4.(  1)  the  bill  of  sale  was  prohibited.  The  second  was, 
Whether  there  ought  to  have  been  more  stamps  than  one  on  the  bill  of  sale  by  12  Aon.  stat 
2.  c  9.  s.  24.  The  question  of  fact  having  been  by  agreement  of  the  parties  left  to  the  jury, 
and  they  having  agreed  to  be  bound  by  the  verdict  as  to  the  fact,  the  motion  to  set  aside  the 
verdict  for  the  defendant,  and  enter  a  verdict  for  the  plaintiff,  was  made  only  on  the  points 
of  law. 

This  cause  first  came  on  in  Eatter  term.  On  the  part  of  the  defendant,  on  shewing  cause, 
it  was  contended,  that  as  this  was  relative  to  one  thing  only,  that  ia,  to  the  fund  of  the  prise, 
the  etatate  did  not  require  that  it  should  have  more  than  one  stamp.  That  a  release  of  a  fee 
and  an  assignment  of  a  term  were  often  fouud  in  one  instrument;  yet  it  was  never  usual  to 
have  more  than  one  stamp.  The  same  aa  to  joint  and  several  bonds.  On  the  contrary,  for 
the  plaintiff  it  was  urged,  that  to  admissions  to  corporations  there  must  be  as  many  stamps  as 
parties  admitted.  Rex  v.  Retkt,  2  Stra.  716.  And  that  this  was  like  the  case  of  Gilby  v. 
Lockytry  Dong).  217.  where  several  causes  of  action  being  inserted  in  one  affidavit  against 
several  defendants,  it  waa  held  to  be  void.  As  to  the  other  point,  it  wan  contended  for  the 
defendant,  that  the  clause  of  the  net  waa  expired ;  that  it  expired  at  the  end  of  the  war,  which 
concluded  at  the  treaty  of  Six  la  ChapelU. 

The  Court  desired  that  it  might  come  on  again  at  a  future  day,  and  in  the  mean  time  that 
the  practice  might  be  inquired  of  the  stamp  office.    On  the  day  appointed, 

(1)  By  that  clause  of  the  act,  to  prevent  impositions  on  seamen,  &c.  and  for  better  encour- 
agement of  seamen,  &c.  to  continue  in  his  Majesty's  service,  it  is  enacted,  that  every  coo- 
tract,  &c,  and  assignment  whatsoever  of  any  share  of  prize  taken  from  the  enemy  by  any  of 
hsj  majesty's  ships  or  veasefs  of  war,  or  by  any  merchant  ship  employed  in  his  majesty's 
service,  or  having  letters  of  marque,  &e.  shall  be  void  to  all  intents  and  purposes  whatso- 
ever. 

(a)  See  Dot  v.  Day,  post  241. 

(o)  In  addition  to  the  cases  referred  to  in  that  report  may  be  added  another*  of  Ray  and 
Another,  Attigntu  of  Larkin,  a  Bankrupt,  v.  Clark  and  Another ,  London  sittings  after 
Hilary,  (or  EatUr)  1775,  before  Lord  Mantfitld,  C.  J.  M8.  of  Bulltr,  J.  The  petitioning 
creditor  waa  administrator  of  the  obligee  of  a  bond  given  in  1765,  and  the  letters  of  adminis- 
tration were  in  January,  1774.  The  plaintiffs  proved  the  administration  by  an  examined  copy 
on  stamps  of  the  entry  in  the  books  or  the  ecclesiastical  court,  without  any  evidence  of  in- 
quiry alter  the  letters  of  administration ;  the  plaintiffs,  aa  assignees,  being  strangers  to  tbem: 
though  Mr.  Wallact  (for  the  defendant)  repeatedly  called  on  them  to  prove  the  petitioning 
creditor's  debt  Verdict  for  the  plaintiffs.  (Other  questions  arose  in  the  same  case  not  ma- 
terial to  tluw  purpose  ] 
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each:  though  by  the  words  of  the  act  the  alime-dnty  is  to  be  paid  on  every  deed,  yet  if  the 
interest  ef  the  parties  relates  to  one  thing  then  ©njy  one  stamp  is  requisite.  If  so,  Aen  If  the 
captain  and  all  the  crew  had  joined,  there  bed  been  only  ooe  stamp  necessary. 

Lord  M ansi-xb ld*  C.  J.  To  be  sere  they  might  bate  joined  in  naming  one  afeenk  The 
consequence,  if  it  were  otherwise,  would  be  extravagant  as  to  the  revenue;  and  it  would 
shake  men's  titles. 

WiLLKi,  J.  There  have  been  abundance  of  these  assignments:  I  ■boetd  be  glad  to  know 
whether  it  hath  been  asoal  to  have  more  than  one  stamp. 

Lawrence,  also  for  the  defendant,  cited  Jone$d.  Ray  iter  v.  Saunden  and  Other*,  Harries, 
463.  There  the  question  was,  Whether  a  bond,  in  the  condition  whereof  a  mortgage  deed 
was  contained,  ought  to  have  bad  twe  stamps:  and  the  Coart  held  net:  end  in  deliveriig 
their  opinion  mentioned  the  eases  of  basgara  and  safe,  tease  aad  release,  demise  end  redemp- 
tion, mortgage  with  covenant  to  "pay  the  money,  aa  eonetantly  charged  with  the  niogle  doty 
only. 

[Morrin,  contra.] 

Lord  MAirsrixLD,  C.  J.  This  case  is  very  material.  It  is  the  same  thing:  one  deed 
eonststftifc  of  several  parts,  Hlnatrated  by  all  the  steps  te  a  ceaomon  recovery,  which  b  consid- 
ered da  one  transaction. 

Cur.  art ».  vat//. 

[The  case  came  on  again  in  Trio,  term,  1784,  noon  the  qneetimi  arising  on  the  ttat.  20  G. 
2.  c.  24.:  whether  that  elabee  extended  to  prtentfeare'  prnse-monev;  as  weH  as  upon  the  oth- 
er question  raised  on  thatatatntd*  whether  it  were  expired:  on  which  Lord  Mamfitld,  C.  J. 
and  the  rest  of  the  Court  afterwards  delivered  their  opinions  (as  appears  by  the  MS  )  that 
the  act  eipiresl  with  (he  then  War:  and  that  it  did  not  intend  to  include  privateers:  end  with. 
oat  fji king  any  further  notice  of  the  question  on  the  stansp,  which  seems  to  hate  been  consid- 
ered as  decided  on  the  former  occasion,  the  rale  was  finally  discharged.] 


Frazer  v.  Marsh. 

1&  East,  288.     Jan.  26,  1810. 


The  registered  owner  of  a  ship  having  chartered  her  to  the  then  captain  at  a  rent  for  a  cer- 
tain number  or  voyages,  is  not  liable  for  stores  furnished  to  the  snip  by  order  of  the  char* 
terer  during  the  charter  party. 

THE  defendant  became  the  purchaser  of  a  ship  under  a  sale  by  the  sher- 
iff in  October,  1805 :  and  an  assignment  of  it  to  the  defendant  was  prepared 
in  the  same  month,  but  the  sheriff  would  not  execute  it  till  the  whole  of  the 
parchaseinoney  was  paid,  which  was  not  till  1810.  The  defendant  however 
was  put  into  possession  of  it  immediately  after  the  sale,  and  got  it  registered 
in  his  own  name  ;  and  afterwards  by  a  charter-party  be  let  the  ship  for  a  giv- 
en number  of  voyages  at  a  certain  refit  to  Walker*  who  was  then  the  captain 
of  her,  and  who  afterwards  ordered  store*  for  the  use  of  her,  which  were 
supplied  by  the  plaintiff,  for  the  vahie  of  which  this  action  was  now  brought 
against  the  registered  owner.  But  Lord  EtlenboroughttC.  J.,  before  whom 
the  cause  was  tried  at  Guildhail*  nonsuited  the  plaintiff;  being  of  opinion 
that  during  the  existence  of  the  lease  the  relation  of  master  and  owner  ceas- 
ed to  subsist  between  Walker  arid  the  defendant,  and  that  the  stores  must  be 
taken  to  be  ordered  on  Walker's  own  account. 

Park  now  moved  to  set  aside  the  nonsuit,  and  referred  to  Parish  v.  Craw* 
ford(a)  before  Lord  G.  J.  Lee;  where  the  owner  of  a  ship  chartered  by  him 
to  another  was  held  liable  to  the  owner  of  goods  taken  on  board  bv  the  char- 
terer, who  received  the  freight,  but  did  not  deliver  the  goods.  Though  in 
another  case  of  James  v.  Jones  and  Others*  lb.  24,  and  3.  Esp.  N.  P.  Cas. 
27,  Lord  Kenyon,  G.  J.  is  suited  to  have  been  of  a  different' opinion,  and  that 
the  liability  of  the  original  owner  was  transferred  to  the  charterer  pro  hac 
vice.  {Lord  Bllenborought  C.  J.  The  case  of  VaUejo  v.  Wheeler,  Cowp. 
143,  also  proceeded  on  the  ground  that  the  charterer  was  to  be  considered  as 
_  -  ..-.,■--■■,.,..         _ ,  _ —   .    ■ 

(«)  Shortly  reported  in  2  Stre.  1261.,  ent  mere  fully  in  Abbott  on  Merchant  Phiee  and 
Seamen,  22. 
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owner  pro  hoc  Vice-]  That  was  as  between  him  and  the  captain  upon  a  ques* 
tie*  of  barratry:  but 'third  persons  have  a  right  to  hold  the  registered  owner 
liable  to  them  for  the  acts  of  the  captain. 

Lord  Ellehborough,  G.  J.  The  register  acts  were  passed  diver**  intui- 
tu: bat  to  say  that  the  registered  owner,  who  divests  himself  by  the  charter- 
party  of  all  control  and  possession  of  the  vessel  for  the  time  being  in  favour 
of  another,  who  has  all  the  use  and  benefit  of  it,  is  still  liable  for  stores  fur- 
nished to  the  vessel  by  the  order  of  the  captain  during  the  time,  would  be 
poshing  the  effect  of  those  acts  much  too  far.  The  question  is  whether  the 
captain  in  this  instance  who  ordered  the  stores,  were  or  were  not  the  servant 
of  the  defendant  who  is  sued  as  owner  ?  And  as  they  did  not  stand  at  the 
time  in  the  relation  of  owner  and  master  to  each  other,  the  captain  was  not 
the  defendant's  servant,  and  therefore  the  latter  is  not  liable  for  his  act. 
There  is  a  late  case  in  the  Court  of  C.  P. (a)  where  the  mere  entry  of  the 
defendant's  names,  as  owners,  in  the  register  book  was  held  not  to  be  even 
prima  facie  evidence  to  charge  them  as  such  with  stores  delivered  for  the  use 
of  the  vessel  by  the  order  of  another. 

Gkosb,  J.  agreed. 

Lb  Blanc,  J.  An  owner  would  have  the  appointment  of  the  captain ; 
bat  the  defendant  had  no  right  to  appoint  the  captain  under  the  charter- 
party. 

Baylby,  J.     The  captain  in  this  case  ordered  the  stores  as  owner.  (1) 

Rule  refused. 


Doe,  Lessee   of  Sir   Joseph  Copley,  Bart.  0.  Day. 

18  East,  241.    Jan.  26,  1810. 

Where  an  rartrnment  contain!  a  written  contract  of  demise  m  Hi  tetteral  terms,  wkb  a  •ev- 
en) operation  m  reepeet  to  the  different  tenants  who  sign  it  for  different  estates  at  the  differ* 
eat  rents  set  against  their  signateres,  and  one  stamp  only  appear*  upon  the  paper,  it  is  mat- 
ter of  evidence  to  which  contract  each  stamp  applies;  and  the  circumstance  of  iaxta-poci- 
non  of  the  stamp  to  the  defendant's  signature,  which  stood  untouched,  while  all  the  ether 
Barnes  appeared  scored  through  with  pencil  lines,  as  if  by  waj  of  cancellation;  and  the 
date  of  the  stamp-office  receipt  for  the  stamp  and  penalty,  which  shewed  that  it  had  been 
affiled  aAer  the  action  brought,  and  recently  before  the  trial;  and  there  being  no  evidence 
of  a  dispute  with  any  other  tenant  which  could  make  the  stamp  necessary  for  another  pnr- 
paw;  are  evidence  that  it  was  intended  to  be  and  was  applied  to  the  contract  with  the-  de- 
fendant; in  which  case  the  paper  was  evidence  for  this  purpose. 

THIS  ejectment  was  brought  to  recover  a  farm  in  the  parish  of  Sprothough 
in  Yorkshire.  The  lessor  of  the  plaintiff  laid  his  demise  on  the  1st  of  Merck* 
1810;  and  at  the  trial  before  Chawbre,  J.  at  York,  proved  the  receipt  of  rent 
from  the  defendant,  and  a  notice  served  on  him  upon  the  29th  of  July,  1809, 
to  quit  at  Candlemas.  He  also  proved  by  parol  testimony,  that  the  premises 
held  by  the  defendant  consisted  of  a  small  dwelling-house,  out-buildings,  and 
52  acres  of  land ;  that  the  defendant  had  entered  on  the  whole  at  dmdkmas, 
and  held  from  that  time  ;  which  was  the  general  time  of  holding  in  that  coun- 
try*, but  the  same  witness  also  proved  on  cross-examination,  that  it  was  earn* 
mod  to  enter  on  the  land  at  Candlemas,  and  on  the  house  and  the  other  prera- 
to  at  May-day.  Upon  which  it  was  objected(o)  by  the  defendant's  counsel, 
that  the  demise  being  laid  before  May-day,  was  too  early :  to  obviate  which 

„  (s)  JVejcr  v.  Hopkins  and  Another,  2  Taunton,  5.  [See  also  Clark  v.  Richards,  | 
Can.  Rep.  64.] 

U)  [8ee  Reynolds  ▼.  Toppa;  1*  Mass.  S70.  Wait  v.  GiUs,  4  Pick.  29*.  Maldon  t. 
Witlock,  1  Cow.  290.  Johns  f .  8imons,  2  Ad.  &  Ell.  426.  Arthur  v.  Barton,  •  JL  fc 
W.  188.-W.] 

if)  Vide  Dee  v.  Spenee,  0  East,  U»,  sad  Dee  v.  Jfctsarrf,  U  East,  49$. 
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objection  in  fact  the  plaintiff  then  produced  a  written  agreement,  in  titled, 
"  Memorandum  of  an  agreement  made  this  6th  of  August,  1805,  between  Sir 
"  Lionel  Copley,  Bart,  (the  predecessor  of  Sir  Joseph,)  and  his  several  tenants 
"  whose  names  are  hereunto  subjoined,  as  follows,"  &c.  Then  followed  the 
terms  of  letting ;  by  which  it  appeared  inter  alia,  that  the  lettings  to  the  re* 
spective  tenants  were  all  from  Candlemas  for  one  year,  and  so  from  year  to 
year,  till  six  month's  notice  were  given  by  either  party  to  quit :  and  the  agree- 
ment concluded  with  three  columns  of  tenants'  names,  with  the  respective  rent 
expressed  against  each  tenant's  name ;  and  in  one  of  those  columns  where  the 
defendant's  name  appeared,  a  stamp  was  affixed  in  this  manner : 

£.  j.  a\ 

"Vox  Thos.  Simpson.)      go  0  0 

Anthony  Simpson, ) 

George  Mann,           343  0  0 

Robert  Day  (the     )    •  •-  n  ft 

30*.  Stamp.                                           defendant,)          j    110  U  U 


£.  10  Penalty. 
/.  B. 

And  on  the  back  of  the  memorandum  was  written,  "  Stamp  office,  August f 
"2,  1810.  Received  of  Mr.  Burroughs  ten  pounds  for  marking  this  instru- 
"ment  with  a  thirty  shilling  stamp.  At  the  same  time  received  one  pound 
"  ten  shillings  for  the  stamp.  Received  for  Joseph  Smith,  Esq.,  receiver*»gen- 
44  eral  of  his  majesty's  stamp  duties  :"  and  this  was  subscribed  by  certain  offi- 
cial signatures.  Upon  the  face  of  the  instrument,  as  it  was  exhibited  at  the 
trial,  it  also  appeared,  that  black  lead  pencil  lines  were  scored  through  all  the 
names  and  sums  except  the  signature  of  the  defendant  Robert  Day,  and  the 
rent  opposite  to  his  name.  The  reading  of  this  instrument  was  objected  to,  on 
account  of  its  containing  so  many  distinct  agreements  with  different  tenants 
for  several  and  independent  lettings,  and  having  only  one  stamp.  This  ob- 
jection, aa  well  as  the  first,  was  saved  by  the  learned  Judge :  and  the  plaintiff 
'took  a  verdict,  subject  to  the  opinion  of  the  Court  on  both  points. 

These  points  were  brought  in  reversion  before  the  Court  in  the  last  term  by 
Topping,  upon  a  motion  to  set  aside  the  verdict  and  enter  a  nonsuit :  at  which 
time  he  founded  the  first  objection  upon  the  evidence  arising  upon  the  cross- 
examination  of  the  witness,  that  it  waa  common  to  enter  on  the  land  at  Can- 
dlemas, and  on  the  house  and  other  premises  at  May-day  :  not  supposing  that 
the  actual  entry  of  the  defendant  upon  the  whole  at  Candlemas  had  been  in 
proof:  but  after  that  fact  was  read,  as  stated  above,  from  the  judge's  report, 
that  objection  was  disposed  of.  Upon  the  last  point  he  relied  on  The  Kimg  y. 
Reeks,  2  Stra.  716,  and  2  Ld.  Ray.  1446,  which  was  lately  referred  to  in  the 
case  of  Potoett  v.  Edmunds,  12  East,  6.  And  upon  shewing  cause  against 
the  rule  in  this  term,  the  only  questions  were,  whether  upon  the  face  of  the 
instrument,  or  by  evidence,  it  distinctly  appeared,  that  the  single  stamp  affixed 
were  intended  to  be  appropriated  exclusively  to  the  signature  of  the  defendant 
and  his  agreement  with  the  lessor ;  and  if  so,  whether  that  could  legalise  the 
evidence  of  an  instrument  containing  the  same  words  of  contract  with  many 
different  persons,  reddendo  singula  singulis;  which  was  stated  to  be  in  fraud 
of  the  revenue. 

The  case  was  now  shortly  spoken  to  by  Cockell  and  Rough,  Serjts.,  on  the 
part  of  the  plaintiff,  who  produced '  an  affidavit  of  the  intended  appropriation 
of  the  stamp  to  the  defendant's  contract,  at  the  time  it  was  affixed,  and  verify- 
ing thai  the  pencil  lines  were  then  drawn  through  the  other  names.      But 
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the   Court  considered  the  burden  of  the  argument  as  lying  on  the  other  ■ 
side. 

Topping  and  Richardson  were  then  heard  for  the  defendant,  and  Dampier 
(in  the  absence  of  the  Attorney- General)  on  the  part  of  the  stamp  office.  The 
two  former  denied,  that  any  thing  appeared  on  the  face  of  the  instrument  to 
shew  that  the  stamp  was  exclusively  appropriated  to  the  defendant's  signature 
in  the  list  of  tenants :  the  middle  of  the  stamp  appeared  more  immediately 
opposite  the  name  of  George  Mann,  and  was  at  least  as  applicable  to  the  con- 
tract with  him  as  to  that  with  the  defendant.  It  ought  decisively  to  appear 
either  upon  the  face  of  the  instrument,  or  by  some  official  recognition,  that  the 
stamp  was  intended  by  the  office  to  be  affixed  to  the  particular  contract :  for 
otherwise  it  might  have  been  made  to  serve  in  the  first  instance  for  George. 
Mann's  contract,  or  it  may  be  made  to  serve  for  it  upon  some  future  occasion. 
The  defect  of  such  intrinsic  evidence  cannot  now  be  supplied  by  the  affidavit, 
that  pencil  marks  were  drawn  through  the  rest  of  the  instrument  at  the  time ; 
for  this  would  open  a  wide  door  to  fraud :  the  evidence  ought  to  have  been 
proved  at  the  trial  for  the  jury  to  have  decided  upon  the  fact.  Dampier  said, 
that  it  was  optional  in  the  commissioners  of  the  stamp  office  to  affix  the  stamp 
in  these  cases  in  respect  of  a  particular  contracting  party,  upon  payment  of 
the  penalty ;  but  he  agreed,  that  this  ought  to  appear  with  certainty,  and  that 
a  cancellation  of  the  other  names  by  pencil  marks,  as  these  might  afterwards 
be  gotten  rid  of,  was  not  an  effectual  check  against  fraud  upon  the  revenue. 
And  they  all  argued,  that  mere  juxta-position  in  this  case,  applying  as  it  did 
equally  to  two  of  the  names,  was  not  a  decisive  criterion  of  the  exclusive  ap- 
propriation of  the  stamp  to  the  one.  The  defendant's  counsel  contended  further, 
upon  the  authority  of  The  King  v.  Reeks,  2  Ld.  Ray.  1445,  that  this  instru- 
ment being  entire  in  its  terms,  but  several  in  its  operation,  and  requiring  as 
many  several  stamps  as  contracts  to  give  it  entire  effect,  could  not  be  given  in 
evidence  against  any  one  of  the  contracting  parties  by  the  force  of  one  stamp 
only :  for  that  by  law  the  single  stamp  was  no  more  applicable  to  one  of  the 
contracting  parties  than  to  another.  That  juxta-position  alone  to  the.  defend- 
ant's name,  supposing  that  to  be  the  feet,  was  not  sufficient  in  law  to  give  it  an 
exclusive  appropriation  to  the  defendant's  contract.  And  they  distinguished 
this  from  the  case  of  Powell  v.  Edmunds,  12  East,  6,  where  the  contracts  for 
the  several  lots  with  the  different  purchasers  were  quite  distinct,  the  one  from 
the  other,  though  happening  to  be  written,  upon  the  same  piece  of  paper : 
and  the  exclusive  appropriation  of  the  stamp  to  the  one  contract  in  question 
was  manifest  upon  the  face  of  it. 

Lord  Ellenbobottgh,  C.  J.  On  the  application  of  the  stamp  to  the  defend- 
ant's name,  and  to  the  contract  with  him,  and  of  the  admissibility  of  the  in- 
strument in  evidence  for  this  purpose,  I  have  no  doubt :  though  I  should  cer- 
tainly have  very  much  hesitated  bad  I  been  in  the  situation  of  a  commissioner 
of  stamps,  before  I  had  applied  the  single  stamp  to  the  defendant's  name  in  a 
case  so  circumstanced.  For  here  is  a  person  of  large  landed  property,  who 
pots  all  his  lettings  to  his  several  tenants,  many  in  number,  and  to  a  consider- 
able amount  in  value,  upon  one  paper,  to  which  all  their  names  are  subscribed, 
though  the  contract  with  each  is  entirely  distinct  in  its  nature,  and  in  respect 
to  the  property  which  is  the  subject-matter  of  it :  and  this  contrivance  is  ap- 
parently adopted  for  the  purpose  of  avoiding  payment  of  the  several  stamp  duties 
which  would  have  been  required  for  so  many  separate  contracts,  and  thereby 
escaping  from  bearing  bis  fair  share  of  the  burthens  of  the  country.  I  cannot 
therefore  help  wishing  that  such  an- attempt  had  failed.  But  here  is  the  in- 
strument with  the  stamp  affixed  upon  it,  and  we  have  only  to  look  at  its  legal 
effect  The  plaintiff  had  at  first  given  general  evidence  sufficient  to  entitle 
bim  to  recover :  but  not  wishing  to  rest  upon  that,  he  afterwards  produced  this 
instrument,  as  the  best  evidence  of  the  contract  by  which  the  tenaut  held.    If 
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indeed  the  instrument  had  been  required  to  substantiate  the  several  contracts 
with  the  different  tenants,  no  doubt  there  should  have  been  a  stamp  affixed  to 
each,  although  the  same  terms  of  agreement  applied  to  all :  one  stamp  baa 
been  only  held  to  be  sufficient  upon  an  instrument  afiecting  the  separate  inter- 
eats  of  several,  where  there  has  been  a  community  of  the  same  subject-matter 
as  to  all  the  parties  (a).  But  here  it  sufficiently  appears  from  the  circumstan- 
ces of  the  case,  as  well  aa  from  the  affidavit  which  has  been  read,  that  the 
stamp  was  meant  to  be  applied  to  the  defendant's  signature.  The  affidavit 
states,  that  at  the  time  when  the  paper  was  presented  at  the  office  for  the  par- 
pose  of  being  stamped,  all  the  other  names  were  struck  through  with  pencil 
lines ;  in  which  state,  it  was  in  fact  presented  at  the  trial.  But  without  the 
affidavit,  there  is  the  juxta-position  of  the  stamp  to  connect  it  with  the  defend- 
ant's name :  and  in  a  multitude  of  instances,  juxta-position  alone  will  connect 
one  writing,  Ace.  with  another;  as  in  receipts  for  dividends,  entries  in  the  fi le- 
xer's booh,  Ate.  Bat  here  there  are  other  circumstances  to  connect  them  ; 
such  as  the  pendency  of  this  suit  at  the  time  the  stamp  was  affixed,  and  there 
being  no  other  suit  pending  with  any  other  tenant,  which  could  bring  the 
validity  of  the  instrument  in  question.  Then  the  receipt  of  the  stamp  officer 
shews  thai  it  was  affixed  at  a  time  recently  before  the  trial.  Coupling  those 
circumstances,  therefore,  with  the  juxta-position  of  the  stamp  to  the  defendant'* 
name,  there  appears  to  have  been  sufficient  evidence  to  connect  the  one  with 
the  other. 

Gross,  J.  agreed  in  the  same  opinion. 

La  Blanc,  J.  We  are  not  called  upon  to  decide,  whether  it  were  neces- 
sary for  the  plaintiff  to  produce  this  instrument  in  evidence  at  the  trial ;  now 
how  far,  whether  valid  or  not,  the  production  of  it  put  out  of  the  question  the 
effect  of  the  prior  evidence  adduced  by  him,  as  stated  in  the  learned 
Judge's  report.  The  plaintiff  produced  it  as  the  best  evidence  of  the  time 
from  which  the  tenancy  commenced ;  and  the  objection  was  taken  that  it  was 
not  properly  stamped  ;  and  I  find  no  fault  with  such  an  objection,  which  goes 
to  support  the  obligation  of  the  revenue  laws.  But  the  landlord  having  made 
his  several  agreements  with  all  bis  tenants  on  the  same  piece  of  paper  was  no 
bar  to  his  application  to  the  stamp  office  toaffix  a  stamp  upon  any  one  of  them 
which  he  pleased ;  though  the  commissioners  were  to  judge  whether,  in  the 
exercise  of  their  discretion,  they  would  affix  the  stamp  upon  it  Tbey  have, 
however,  thought  proper  to  do  so ;  and  there  was  sufficient  evidence  at  the 
trial  that  they  meant  to  apply  the  single  stamp  to  the  defendant's  name :  for 
not  only  is  the  stamp  put  opposite  to  his  name,  but  it  appears  from  the  receipt 
of  the  stamp  office,  that  the  money  was  paid  for  affixing  it  on  the  2d  of  Au- 
gust, which  shews  that  the  paper  was  stamped  on  that  day  ;  and  that  was  but 
a  short  time  before  the  trial,  and  must  have  been  after  the  action  commenced  ; 
which  will  account  for  its  application  to  the  contract  made  with  the  defendant : 
the  instrument  also,  when  produced  in  evidence,  appeared  to  be  cancelled  with 
Mack  lead  pencil  Hne6  as  to  every  other  name  beaiaes  that  of  the  defendant; 
and  it  did  not  appear  that  it  was  not  so  cancelled  at  the  time  when  the  stamp 
was  affixed  upon  iu  It  appears,  therefore,  that  the  instrument  was  property 
received  in  evidence  for  this  purpose. 

Baylet,  J.  I  lay  the  affidavit  now  offered  on  the  part  of  the  plaintiff  out 
of  the  case,  because  the  only  question  is,  whether  the  judge  properly  received 
the  evidence  of  the  instrument  at  the  trial.  The  paper  contains  a  variety  of 
independent  contracts  with  different  tenants,  though  under  the  same  general 
terms  of  holding,  and  there  is  one  stamp  put  upon  it  rather  more  opposite  to 
the  name  of  the  defendant  than  of  any  other  person.    But  besides  the  juxta- 

(«)  It  is  probable  hk  bfriahJp  hid  in  view  tbs  esse  of  Baktr  v.  Jardine,  cited  sate,  285, 
ia  Davit  v.  William*. 
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position,  there  is  the  circumstance,  that  the  only  dispute  of  which  we  have 
heard  respecting  the  instrument  is  between  this  defendant  and  bis  landlord  ; 
and  the  stamp  appears  by  the  date  of  the  receipt  to  have  been  put  upon  it  just 
before  the  assizes,  when  it  might  be  called  for  in  evidence  ;  and  the  receipt 
shews  that  the  penalty  was  paid  for  affixing  it.  This  was  fair  evidence  to 
shew,  that  the  single  stamp  was  meant  to  be  applied  to  this  particular  contract, 
and  not  to  any.  other. 

Lord  Elutnbosouoh,  C.  J.  then  suggested,  that  h  would  be  more  convene 
ieot  and  desirable  for  the  future,  if  the  commissioners  in  cases  of  this  kind, 
wjiere  they  thought  proper  to  affix  a  single  stamp,  would  direct  their  officers 
to  insert  in  their  receipt  the  name  of  the  particular  person  for  whom  the  ap- 
plication was  made. 

Rule  discharged(a). 


Knowles  and  Others  v.  Michel  and  Another. 

IS  East,  249.    Jaa.  S*,  1810. 

An  admission  by  a  defendant,  that  bo  much  wat  agreed  to  be  paid  to  the  plaintiff  for  the  sale 
of  standing  trees,  made  after  the  tree*  had  been  felled  and  taken  away  by  the  defendant v 
will  aapport  a  ooant  ttpoo  as  accoant  stated,  thoagb  sot  for  goods  sold  and  delivered. 

THE  plaintiffs  declared  in  assumpsit  upon  the  common  count  for  goods  sold 
and  delivered,  the  money  counts,  and  upon  an  account  stated.  At  the  trial  be- 
fore Graham,  B.  at  York,  it  was  proved,  that  the  plaintiffs  had  sold  to  the  de- 
fendants some  standing  trees,  which  the  defendants  afterwards  procured  \o  be 
felled  and  taken  away :  and  when  Michel  was  served  with  the  writ,  both  the 
defendants  admitted  that  they  had  bought  the  trees  jointly  for  nine  guineas; 
hot  Michel  said,  that  he  would  pay  no  more  than  one  half.  On  this  evidence 
it  was  objected,  that  the  action  was  not  maintainable  ;  the  contract  being  for 
standing  trees  which  were  part  of  the  realty.  To  which  it  was  answered,  that 
the  acknowledgment  of  the  price  to.  be  paid  for  the  trees,  made  after  they  were 
felled  and  applied  to  the  use  of  the  defendants,  was  sufficient  to  sastain  the 
count  on  an  account  stated  :  though  there  was  no  other  item  of  account  be- 
tween the  parties.  The  plaintiff  however  was  nonsuited ;  but  the  learned 
Judge  gave  him  leave  to  move  to  set  the  nonsuit  aside,  and  enter  a  verdict  for 
the  nine  guineas,  if  the  Court  thought  that  the  evidence  would  sustain  that 
count,  which  be  inclined  at  the  trial  to  think  that  it  would  not. 

Ldttledale  and  Skirrow  obtained  a  rule  nisi  for  this  purpose  in  the  last  term ; 
against  which  Scarlett  now  shewed  cause ;  and  urged  shortly,  that  an  admis- 
sion of  money  due  on  a  single  contract  between  .parties  was  not  evidence  of 
an  account  stated,  which  implied  different  dealings  between  them.     But 

The  Court  were  clearly  of  opinion,  that  ibis  was  sufficient  evidence  to  sus- 
tain the  count.  And  Lord  Ellenborough,  C.  J.  said,  that  he  was  in  the  fre- 
quent habit  of  receiving  such  evidence  at  the  sittings.  If  there  were  an  ac- 
knowledgment by  the  defendant  of  a  debt  due  upon  any  account,  it  was  suffi- 
cient to  enable  the  plaintiff  to  recover  upon  the  count  for  an  account 
stated. 

Rule  absolute. 

(a)  See  the  case  stated  by  Jishhurst,  J.  m  Gilby  v.  Lockyer,  Doogl.  217. 
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Barnes  v.  Messinger. 

18  East,  251.    Jan.  28,  1810. 

The  rector  of  Bromfield  parish  baring,  from  the  year  1765,  (as  far  back  as  living  testimony 
could  carry  it)  to  1799,  received  the  tithes  of  a  certain  meadow  called  tke  Demesne,  lying 
in  a  part  of  the  township  of  Kelsick,  in  the  parish  of  Holme  CuUram,  withoat  interrup- 
tion or  claim  from  the  rector  of  that  parish,  (other  parts  of  Kehick  lying  in  Bromfield,) 
conveyed  to  the  plaintiff  in  1779,  a  messuage  and  lands  in  Kelsick  in  the  parish  of  Brom- 
field, and  also  all  tithet  of  corn  arising  within  the  township  of  KtUick  aforesaid,  or  within 
the  townfields,  territories,  precincts,  or  titheable  placet  thereof:  held  that  this  was  evidence 
apainst  the  occupier  of  the  demesne  meadow,  though  lying  in  Holme  Cultram  parish,  of  a 
title  to  the  tithes  in  the  rector  of  Bromfield  before  the  conveyance  to  the  plaintiff;  and  that 
the  words  of  the  deed  were  sufficient  to  convey  them. 

THIS  was  an  action  on  the  stat.  2  &  3  Ed.  6,  c.  13,  against  the  defendant 
for  not  setting  out  the  tithe  of  hay  in  a  certain  place  called  the  demesne.  The 
plaintiff  claimed  by  deed  of  conveyance  of  the  2d  of  May  1799,  from  Mr. 
Fleming,  the  rector  of  Bromfield,  who  claimed  under  the  will  of  Mrs.  Rain- 
code,  by  whom  and  her  family  .the  property  had  been  for  many  years  enjoyed. 
The  demesne  meadow  was  proved  to  be  in  the  parish  of  Holme  Cultarnt,  and 
not  in  that  of  Bromfield  ;  but  it  was  also  proved  to  be  in  the  township  of  Set- 
sick.  And  it  was  shewn  in  evidence  by  oral  testimony,  that  for  46  years  back 
the  lessees  in  succession  of  the  tithe  under  Mrs.  Raincock  and  Mr.  Fleming 
had  received  tithe  of  the  defendant  for  this  meadow  called  the  demesne,  till 
about  the  period  of  the  plaintiff's  purchase,  when  the  defendant  refused  to  pay 
it ;  and  it  did  not  appear  that  any  had  been  paid  by  him  after  the -conveyance 
to  the  plaintiff.  The  last  person  who  rented  the  great  tithes  of  Kehick,  to- 
gether with  certain  lands  there,  from  the  Raincock  family,  was  Henry  Neil- 
son,  who  had  first  taken  the  farm  and  tithes  of  Mrs.  Raincock,  1784,  and 
continued  to  hold  them  under  lease  from  Mr.  Fleming  down  to  1807,  paying 
his  rent  for  the  last  eight  years  to  the  plaintiff;  and  he  received  the  tithes  of 
the  demesne  from  the  defendant  from  the  time  of  his  first  leasing  them  till 
1799.  This  was  held  by  Graham,  B.,  before  whom  the  cause  was  tried  at 
Carlisle,  to  be  sufficient  evidence  that  the  title  to  the  tithes  of  this  place,  though 
lying  in  another  parish,  and  not  in  Bromfield,  was  in  those  frem  whom  the 
plaintiff  claimed  :  as  a  portion  of  tithes  might  be  claimed  and  enjoyed  with- 
out reference  to  parochial  bounds.  The  question  then  turned,  upon  the  terms 
of  the  deed  of  conveyance  to  the  plaintiff  of  May,  1799,  whether  they  were 
sufficient  to  include  these  tithes.  By  that  deed  Mr.  Fleming  conveyed  to 
the  plaintiff  a  certain  "  messuage  and  lands,  &c.  lying  in  Kelsick,  in  the  par- 
u  ish  of  Bromfield  or  within  the  townfields,  territories,  and  precincts  thereof, 
u  and  also  all  their  or  one  of  their  tithes  of  corn  and  grain,  and  tithes  of  hay, 
44  yearly  growing,  arising,  &c.  within  the  township  of  Kelsick  aforesaid,  or 
"  within  the  townfields,  territories,  precincts,  or  titheable  places  thereof  ;  all 
"which  premises  are  now  in  the  occupation  of  Henry  Neilson,  as  farmer  there- 
"  of,  together  with  houses,  &c,  and  all  rights,  members,  and  appurtenances 
41  held,  used,  or  enjoyed  as  part,  parcel,  or  member  thereof."  It  was  insisted 
by  the  defendant's  counsel  at  the  trial,  that  under  this  deed  the  plaintiff's 
claim  must  be  confined  to  "  the  township  of  "  Kelsick,  in  the  parish  of  Brom- 
field ;"  and  that  the  demesne  being  in  Holme  Cultram  parish,  the  defendant 
was  liable  to  the  rector  of  that  parish  for  the  tithes  of  it.  [No  evidence,  how- 
ever, was  given  of  any  such  claim  by  any  other  person.]  And  they  further 
relied  upon  a  covenant  contained  in  the  same  deed  by  Mr.  Fleming,  to  levy  a 
fine  of  lands,  tithes,  and  hereditaments  in  the  parishes  of  Parith  Brigham, 
and  Bromfield,  as  shewing  that  nothing  was  intended  to  pass  but  what  was 
in  one  or  other  of  those  parishes.     The  learned  Judge  1  eft  the  case  to  the 
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jury  on  the  evidence,  that  the  tithes  of  the  demesne  meadow  had  been  taken 
for  so  many  years  witbont  denial  or  dispute  by  those  under  whom  the  plain- 
tiff claimed,  until  his  purchase  10  or  11  years  ago,  and  on  the  want  of  evi- 
dence since  that  time  that  the  rector  of  Holme  Cultram  or  any  other  person 
had  claimed  them.  And  he  thought  that'the  words  of  description  in  the  deed, 
"  within  the  township  of  Kelsick  aforesaid,  or  within  the  town  fields,  territo- 
"  ries,  precints,  or  titheable  places  thereof,"  were  sufficiently  large  to  let  in  the 
evidence,  that  there  were  other  titheable  places  belonging  to  Kelsick  not  with- 
in the  limits  of  that  township  or  the  parish  of  Bromfield  ;  and  that  as  the 
deed  conveyed  all  the  grantor's  tithes  within  that  description,  the  fine,  if  levied, 
might  operate  according  to  that  intention.  The  jury  accordingly  found  a  ver- 
dict for  the  plaintiff. 

A  motion  was  made  for  a  new  trial  in  the  last  term,  which  now  came  on 
to  be  argued ;  when  it  was  admitted  by  Topping  and  Littledale,  in  support  of 
the  rale,  that  the  receipt  of  the  tithes  for  the  demesne  meadow  by  Mr.  Flem- 
ing and  the  Raincock  family,  from  whom  he  claimed,  from  46  years  ago 
down  to  the  period  of  the  plaintiff's  purchase  in  1799,  was  evidence  of  a  title 
in  them  to  those  tithes  in  some  right  or  other :  but  they  denied  that  those 
tithes  passed  to  the  plaintiff  by  the  deed  of  conveyance  from  Mr.  Fleming, 
which  was  confined  to  tithes  "  in  Kelsick,  in  the  parish  of  Bromfield ;"  where- 
as the  demesne  meadow  was  stated  to  be  "  in  Kelsick  in  the  parish  of  Holme 
Cultram."  And  they  argued  that  the  subsequent  words  "  tithes  arising  with- 
in the  township  of  Kelsick  aforesaid  or  within  the  titheable  places  thereof,**  did 
not  carry  the  description  further ;  for  the  words  aforesaid,  and  thereof  still  re- 
ferred it  to  the  parish  of  Bromfield;  for  there  can  be  no  tithes  appertaining 
to  a  township  as  such.  That  this  was  the  true  meaning  of  the  deed,  they 
said,  was  further  evinced  by  the  covenant  to  levy  the  fine  of  tithes,  &c.  in 
the  parishes  of  Parilh  Brigham,  and  Bromfield,  not  including  any  tithes  in 
Holme  Cultram  parish.  And  Byer,  84  b.  (84)  and  Gwillim*s  Cases,  119, 
vol.  i.  were  referred  to  on  moving  for  the  rule. 

CockeU,  Serjt.,  and  Holroyd,  contra,  relied  on  the  words  of  the  deed  con- 
veying the  tithes  arising  within  the  township  of  Kelsick,  &c.  or  the  titheable 
places  thereof;  which  did  not  confine  it  to  such  part  of  the  township  of  Kel- 
sick as  lay  within  the  parish  of  Bromfield  :  and  here  the  evidence  was,  that 
the  demesne  meadow  was  in  Kelsick  ;  and  the  fact  of  the  tithes  of  that  mead- 
ow having  been  always  received,  as  far  as  memory  could  trace,  by  the  lessee 
of  the  Kelsick  tithes  under  the  rector  of  Bromfield,  shewed  that  it  was  one  of 
the  titheable  places  of  Kelsick,  though  out  of  the  parish  of  Bromfield:  and  as 
such  it  was  expressly  conveyed  to  the  plaintiff.  And  the  covenant  to  levy 
the  fine  would  not  alter  the  effect  of  the  words  of  conveyance,  especially 
where  it  was  the  intention  of  the  parties  to  pass  these  tithes,  which  were  not 
even  claimed  by  any  other  person. 

Lord  Ellenborough,  C.  J.  The  question  is,  whether  as  against  a  stranger 
(for  such  the  defendant  may  be  taken  to  be,)  who  does  not  set  up  any  other 
claim  of  title  to  the  tithes  of  the  meadow,  proof  that  the  rector  of  Bromfield 
had  been  in  the  constant  receipt  of  those  tithes  for  thirty-three  or  four 
years,  though  arising  in  another  parish,  were  not  "sufficient  evidence  of  his 
right  to  take  them.  And  if  so,  the  next  question,  is,  whether  the  words  in 
the  deed  of  conveyance  from  the  rector  to  the  plaintiff  will  not  carry  those 
tithes.  If  the  description  of  Kelsick  aforesaid  were  confined,  as  the  defend- 
ant's counsel  would  have  us  read  the  deed,  to  such  part  of  Kelsick  as  lay  with- 
in the  perish  of  Bromfield,  the  question  would  still  be,  whether,  if  tithes  aris- 
ing in  one  parish  have  always  been  received  by  the  rector  of  another,  they 
may  not  stnctly  be  considered  as  arising  within  the  titheable  places  thereof: 
and  here  the  words  are,  "  within  the  township  of  Kelsick  aforesaid,  or  within 
tbe  towniield8t  territories,  precincts,  or  titheable  places  thereof     But  here  it 
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was  proved,  that  the  demesne  meadow  lay  in  Kelsick,  which  is  expressly  with- 
in the  words  of  the  conveyance,  though  tying  in  another  parish  than  that  of 
Bromfield  before  named. 

Per  Curiam,  (absent  Lb  Blanc,  J.) 

Rule  discharged. 


Rama  Cbitty  v.  Hume. 

18  East,  265.    Jan.  28,  1810. 

In  an  action  on  a  bond  given  12  yean  ago  in  the  East  Indies,  where  the  subscribing  witness 
resided,  the  defendant  having  first  canted  great  delay  to  the  action  by  insisting  on  oyer  of 
the  original,  instead  of  a  sworn  copy;  which  obliged  the  plaintiff  to  tend  for  the  bond  from 
the  Bast  Indict;  and  having  then,  by  leave  of  the  Coart  under  the  statute  to  plead  sever- 
al matters,  pleaded  non  sst  factum ,  solvit  ad  afrit,  and  soisnt  post  diem;  the  Coart,  in 
consideration  of  the  delay  which  had  already  intervened,  and  of  the  further  delay  which 
might  be  occasioned  by  taking  the  deposition  of  the  subscribing  witness  in  the  East  ladies 
in  proof  of  the  bond ;  and  also  apon  an  affidavit  that  part  payments  nad  been  made  on  the 
bond  by  the  defendant  since  his  return  home,  and  recently  before  the  action  broight,  re- 
scinded the  rnle  for  pleading  doable,  m  order  to  make  the  defendant  elect  to  stand  ehater 
apon  bin  plea  of  non  est  factum,  or  on  his  pleas  of  payment  at  and  after  the  day. 

AN  application  was  made  in  the  last  term  to  discbarge  a  rule  before  ob- 
tained by  the  defendant  hi  the  common  form  for  pleading  doable ;  for  the 
purpose,  as  it  was  state  J,  of  driving  him  to  make  an  election  of  one  or  other 
of  his  pleas.  It  was  an  action  brought  seme  time  ago  on  a  bond  for  a  large 
sum  of  money  executed  by  the  defendant  in  the  East  Indies,  where  the  mon- 
ey was  advanced  in  1798.  The  defendant  had  first  craved  oyer  of  the  bond, 
which  was  endeavoured  to  be  resisted  by  the  plaintiff,  on  the  ground  that  the 
bond  was  in  the  East  Indies,  and  that  great  delay  would  be  occasioned  by 
giving  oyer  of  the  original ;  and  therefore  he  desired  of  the  Court  to  suffer  a 
sworn  copy  to  be  given  in  oyer:  but  as  they  thought  that  could  not  be  done, 
the  plaintiff  was  obliged  to  send  to  the  East  Indies  for  the  original ;  and  a 
considerable  delay  took  place  in  consequence  of  it.  After  oyer  was  given, 
the  defendant,  under  the  rule  to  plead  double,  pleaded  non  est  factum,  solvit 
ad  diem,  and  solvit  post  diem :  for  discharging  *hich  the  present  rule  was  ob- 
tained ;  which  was  supported  by  an  affidavit,  that  the  defendant  had  made 
payments  on  account  of  the  bond,  subsequent  to  his  return  to  this  country 
from  the  East  Indies,  long  after  the  bond  was  due,  and  within  a  short  time 
before  the  action  was  brought. 

The  Attorney- General  now  stated,  on  the  part  of  the  plaintiff,  that  though 
in  ordinary  cases  tbe  Court  might  suffer  these  pleas  to  stand  together;  yet  it 
being  obvious  that  they  were  in  themselves  inconsistent ;  and  as  great  delay 
had  already  intervened  since  tbe  action  was  brought,  the  Court,  who  had  a 
discretion  vested  in  them  by  the  statute  to  allow  a  defendant  to  plead  double, 
which  without  their  leave  he  had  no  right  to  do,  would  prevent  him  from 
making  a  vexatious  and  oppressive  use  of  that  permission,  against  tbe  mani- 
fest justice  of  that  case.  That  it  appeared  by  the  affidavit  that  the  witness 
to  the  bond  was  in  the  East  Indies ;  and  if  the  defendant  stood  upon  bis 
first  plea  of  non  est  factum,  it  would  be  necessary  for  the  plaintiff  to  apply 
for  a  mandamus  to  examine  the  witness  there,  and  the  defendant  would  gain 
the  benefit  of  so  much  longer  delay :  but  in  that  case  it  seemed  reasonable 
not  to  suffer  other  pleas  to  stand  ;  and  therefore,  he  suggested,  that  the  de- 
fendant should  be  required  to  elect  whether  he  would  stand  on  the  plea  of 
non  est  factum,  or  on  the  two  other  pleas  of  payment  at  and  after  the  day. 

Holroyd  opposed  the  rule  on  the  general  ground,  that  there  was  no  suffi- 
cient circumstance  in  this  case  to  take  it  out  of  the  common  course  of  this 
court,  which  allowed  the  practice  of  pleading  pleas  of  this  description  together, 
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as  a  matter  of  course  in  the  first  instance,  without  entering  into  an  examina- 
tion of  their  consistency!  as  is  done  by  the  Court  of  Common  Pieas  upon  a 
rale  to  shew  cause  in  the  first  -instance :  though  he  admitted,  that  this  Court 
would  interfere  to  correct  an  improper  use  of  the  leave  to  plead  double,  if  a 
special  and  strong  case  were  made  out. 

But  The  Court,  after  some  consideration  said,  that  though  the  course  of 
this  Court,  as  to  granting  leave  to  plead  double,  was  different  from  that  of  C. 
B.,  where  it  was  necessary  to  obtain  the  special  leave  of  that  Court  in  the 
first  instance  to  plead  several  matters,  (a  practice  which  Grose,  J.  observed 
was  more  convenient,  and  Bayley,  J.  said  was  in  the  end  less  expensive  than 
that  which  prevailed  in  this  Court,)  yet  this  Court,  they  said,  would,  under 
special  circumstances,  afterwards  take  into  consideration,  in  the  mode  now 
adopted,  the  propriety  of  pleading  the  several  matters  pleaded.  And  they 
thought  that  under  all  the  circumstances  of  this  case,  it  was  a  proper  occasion 
for  the  Court  to  interfere  and  pot  the  defendant  to  his  election,  whether  he 
would  «stand  on  the  non  est  factum,  or  on  his  pleas  of  payment :  one  of 
which  latter,  at  least  the  plea  of  payment  at  the  day,  was  disproved  by  his 
own  acts  sworn  to  in  the  plaintiff's  affidavit :  and  though  the  defendant  was 
now  in  England  he  had  not  denied  the  matters  of  that  affidavit  In  the  mean 
time  they  made  the  present  rule  absolute. 


The  King  v.  Winter. 

la  East,  268.    Jan.  29,  1810. 

A  presentment  by  a  magistrate  under  the  stat.  13.  G.  8.  c.  78.  s.  24,  of  a  nuisance  in  a  high- 
way, moat  allege  the  offence  to  be  done  against  the  form  of  the  statute:  and  it  is  not 
"i  to  state  that  the  magistrate  by  virtue  of  the  act,  &c  presented,  &c. 


THIS  was  a  presentment  preferred  at  the  sessions  for  the  county  of 
Somerset ;  which,  after  stating  the  usual  style  of  toe  justices  at  the  sessions 
assigned  to  keep  the  peace,  and  to  hear  and  determine  felonies,  misdemean- 
ors, &c.  set  forth,  that  Sir  /.  Letkbridgt,  Bart.,  one  of  the  justices,  &c.  as- 
signed for  the  purposes  aforesaid  by  virtue  of  an  act  mads  in  the  13*  Geo.  3. 
(c.  78.)  for  the  amendment  and  preservation  of  the  highways,  upon  his  own 
view  doth  present,  that  from  time  whereof,  &c.  there  was,  and  yet  is,  a  certain 
common  and  ancient  footway  leading  from  the  village  of  Eastcombe  within 
the  parish  of  Bishop's  Lydiard,  in  the  said  county,  towards  and  unto  the  par- 
ish church  of  the  same  parish,  for  all  the  subjects,  &c.  on  foot  to  pass  and  re- 
pass, &c  And  that  J.  Winter  of,  dec.  on,  &c.  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  and  along  that  part  of  the  said 
common  and  ancient  footway,  situate  and  being  in  a  certain  close  of  land  call- 
ed the  Croft,  in  the  possession  of  the  said  J.  Winter,  unlawfully  and  injurious- 
ly did  dig  and  cause  to  be  dug  a  certain  trench  (giving  the  lengh  and  breadth,) 
and  the  same  trench  so  dug,  &c.  in  and  along  the  said  part  of  the  said 
common  and  ancient  footway  aforesaid  from  the  said  1st  of  September,  49  Geo. 
3.  until  the  making  of  this  presentment  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfully  and  injuriously  did  continue ;  by  reason  whereof  the 
said  common  and  ancient  footway  was  greatly  damaged,  &c; ;  and  concluding 
to  the  great  damage  and  common  nuisance  of  all  the  king's  subjects,  &c.  and 
against  the  peace,  &c.  This  presentment  was  removed  into  this  Court  by  cer- 
tiorari ;  and  after  a  verdict  of  guilty, 

Moore  (with  whom  were  Burrough  and  Dampier,)  moved  to  arrest  the 
judgment  on  these  grounds  :  1st.  That  the  word  footway  is  by  the  stat  13 
Geo.  3.  c.  78,  contrasted  with  the  general  description  of  highway,  and  there- 
fore the  jurisdiction  to  present  highways  given  to  magistrates  by  die  24th  i 
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tion  does  not  extend  to  footways.  2dly*  That  the  presentment  does  not  par- 
sue  the  words  of  the  act,  which  no  where  prohibits  the  digging  of  a  trench. 
3dly.  It  is  not  alleged  that  the  nuisance  was  committed  within  15  feet  of  the 
center  of  the  highway,  without  which  it  is  not  presentable  under  the  act. 
4thly.  That  part  of  the  footway  presented  is  not  said  to  be  within  the  parish 
of  Bishop's  Lydiard  in  the  county  of  Somerset,  but  is  only  described  as  "  a 
M  certain  footway  leading  from  the  Tillage  of  Eastcombe  within  the  parish  of 
"  Bishop's  Lydiard  towards  and  unto  the  parish  church  of  the  same  parish :" 
the  termini  may  be  in  the  parish,  and  yet  the  nuisance  may  have  been  com- 
mitted by  the  defendant  in  another  parish  and  county.  5thly.  The  offence  is 
not  charged  to  be  against  the  statute.  The  Court  granted  a  rule  nisi;  bat 
gave  no  opinion  finally  upon  any  of  the  objections  except  the  last 

Lens,  Serjt.  Jekyll,  East,  and  Gaselee  now  shewed  cause  against  the  rule, 
and  contended,  that  though  the  presentment  did  not  conclude  in  formal  terms 
against  the  form  of  the  statute;  yet  alleging,  as  it  did  at  the  beginning,  that 
the  magistrate  by  virtue  of  the  act,  6fce.  presented  the  nuisance,  it  was  a  suf- 
ficient reference  to  the  authority  under  which  he  acted,  and  which  prohibited 
the  nuisance  charged.  [Lord  ^EUenborough,  C.  J.  The  words  u  by  virtue  of 
the  act,"  dec.  only  refer  to  the  magistrate's  power  to  present,  and  not  to  the  of- 
fence presented.]  Then  there  was  no  necessity  for  alleging  the  offence  charg- 
ed to  be  against  the  statute ;  for  it  is  nothing  more  than  a  nuisance  at  common 
law,  and  not  an  offence  created  only  by  statute ;  though  the  jurisdiction  was 
first  given  by  statute  to  the  magistrates  to  present  instead  of  indicting  it.  It 
was  therefore  sufficient  to  allege  that  the  magistrate  presented  by  virtue  of  the 
act.  The  24th  section  gives  power  to  the  magistrates  to  present  all  offences 
against  the  act ;  and  some  of  them  are  of  a  special  nature  created  by  the  act : 
but  the  12th  section  prohibits  all  nuisances  and  obstructions  in  the  highways* 
contrary  to  the  directions  of  the  act ;  which  are  not  merely  offences  against 
the  statute,  but  at  common  law.  In  corrobration  of  their  argument  they  also 
referred  to  the  form  of  preseotment  given  in  the  schedule  of  the  act,  which 
does  not  conclude  against  the  form  of  the  statute. 

But  The  Court,  without  hearing  any  arguments  upon  the  other  objections, 
were  of  opinion  that  the  presentment  was  bad  for  want  of  charging  the  of- 
fence to  be  against  the  form  of  the  statute :  the  clause  giving  the  magistrate 
authority  to  present  was  confined  in  the  terms  of  it  to  offences  committed  and 
done  contrary  to  the  provision  and  intent  of  the  act ;  and  therefore,  whatever 
the  offence  might  be,  it  was  only  presentable  by  a  magistrate  as  an  offence 
against  the  act :  and  as  to  form  of  presentment  given  in  the  schedule  it  was 
confined  to  cases  of  non-repair. 

Rule  absolute. 


Shallcross  v.  Jowle. 

18  East,  261.    Jan.  29,  1810. 

Corn  being  titheable  of  common  rif bt  in  the  sheaf,  it  it  not  competent  for  the  farmer,  with- 
out a  custom,  after  a  general  notice  to  the  nation  that  he  shook!  begin  to  reap  on  a  certain 
day,  or  aa  soon  after  as  the  weather  would  permit;  (and  in  fact  the  reaning  continued  for 
about  a  fortnight)  but  before  tithing,  to  pot  aH  the  sheaves  when  bound  immediately  into 
large  shock*  or  riders,  consisting  of  i  sheaves  set  up  on  their  ends  aninst  each  other,  with 
two  covering  sheaves  placed  roof-wise  on  the  top,  for  the  purpose  of  protecting  the  whole 

Sinst  bad  weather:  from  which  shocks  the  10th  sheaves  were  afterwards  drawn,  without 
rag  the  rest  of  the  shock  to  pieces;  and  the  rest  of  the  wheat  shocks  were  removed 
from  the  ground  in  two  hours,  and  tbe  oat  shocks  in  half  an  hour  afterwards;  for  the  par- 
son has  thereby  no  reasonable  opportunity  of  comparing  the  1  (Kb  with  the  other  9  sheaves, 
as  he  is  entitled  to  have:  but  the  corn  ought  to  be  tiihed  in  tbe  sheaf  before  it  is  made  up 
into  shocks  or  riders. 

THIS  was  an  action  on  the  case  brought  by  the  occupier  of  a  farm  against 


IN  THE  FIFTY-FIRST  YEAR  OF  GEORGE  HI.  139 

the  lessee  of  the  great  tithes  under  the  warden  and  fellows  of  the  collegiate 
church  of  Manchester,  for  not  taking  away  the  tithes  of  corn  in  Gorton  par- 
ish, alleged  to  be  duly  and  properly  set  oat.  At  the  trial  before  Graham,  B. 
at  Lancaster,  it  appeared  that  the  plaintiff  had  crops  of  wheat  and  oats  in  1809 ; 
and  the  wheat  and  part  of  the  oats  being  ripe  for  cutting  on  the  21st  of  Au- 
gust, the  plaintiff,  on  that  day,  sent  notice  to  the  defendant,  who  lived  a  mile 
and  a  half  off,  that  he  should  begin  to  reap  on  the  24th,  or  as  soon  after  as 
the  weather  would  permit ;  and  in  fact  he  began  on  the  24th,  and  continued 
reaping  till  the  whole  was  finished  in  about  a  fortnight.  The  wheat,  when 
cut,  was  first  bound  up  in  sheaves,  which  were  immediately  set  up  in  riders ; 
each  rider  -consisting  of  10  sheaves,  four  of  which  were  set  up  on  their  ends 
against  four  others,  and  two  more  were  placed  roof-wise  on  the  top  of  the  rest, 
by  way  of  protecting  the  whole  against  weather.  Part  of  the  wheat  was  fit 
for  housing  on  thel4th  of  September  ;  and  the  defendant  not  having  sent  any 
person  to  see  the  riders  set  up,  nor  the  tithe  set  out,  the  plaintiff  sent  his  ser- 
vant on  that  day  to  set  out  the  tithes ;  and  he  took  one  sheaf  from  each  rider, 
and  set  up  every  two  sheaves  so  taken  one  againstthe  other ;  and  if  there  were 
an  odd  tenth  sheaf  at  the  end  of  the  row,  he  put  three  together.  He  tithed 
the  sheaves,  as  he  swore,  fairly  and  impartially,  taken  one  promiscuously  out 
of  each  rider,  without  damage,  and  taking  at  every  tenth  sheaf  one  from  the 
two  uppermost  or  thatching  sheaves.  After  thus  separating  the  tithe  sheaves, 
the  rest  of  the  wheat  was  carried  away  to  be  housed  in  about  two  hours  after- 
wards. The  like  was  done  by  the  oats  on  the  22d  of  September ;  and  of 
these,  after  the  tithe  sheaves  were  thus  separated,  the  remainder  was  carried 
off  in  half  an  hour.  The  defendant,  objecting  to  this  mode  of  tithing,  never 
took  the  tithes  away.  And  the  principal  question  made  at  the  trial  was, 
whether  this  were  a  legal  mode  of  setting  out  the  tithes ;  that  is,  whether  the 
tithing  ought  to  have  been  when  the  corn  was  bound  in  sheaves,  and  before 
those  sheaves  were  set  up  in  riders :  or  whether  in  the  northern  counties, 
where  it  was  urged  that  the  weather  was  more  catching  and  uncertain  than  in 
the  middle  and  southern  parts  of  the  kingdom,  the  farmer  might  lawfully  put 
the  sheaves  into  riders  immediately,  without  giving  notice  of  or  waiting  for 
the  tithing  in  that  stage  of  the  process,  and  afterwards  draw  out  the  tenth 
sheaf  in  the  manner  proved  in  this  case,  without  first  taking  the  rider  down 
altogether.  Upon  this  point  the  learned  Judge  was  of  opinion,  that  this  was 
not  a  legal  mode  of  tithing  corn  at  common  law.  Corn,  he  said,  was  regular- 
ly titheable  in  the  sheaf,  and  the  tithe  must  be  set  out  before  it  is  put  into  large 
shocks  or  riders ;  though  mutual  convenience  may  have  introduced  a  very 
general  practice  in  the  north,  of  first  putting  the  sheaves  into  riders.  But 
where  such  a  course  of  husbandry  prevailed,  he  doubted  whether  the  corn 
could  fairly  be  tithed  except  by  the  tenth  rider.  For  where  the  tenth  sheaf  is 
set  out,  the  parson  has  an  opportunity  of  comparing  it  with  the  other  nine 
sheaves :  but  if  the  sheaves  be  first  put  into  riders,  there  is  no  mode  of  com- 
parison but  of  the  tenth  rider  with  the  other  nine  riders ;  for  the  riders  are 
only  taken  to  pieces  when  the  corn  is  ready  to  be  carried,  and  that  must,  de- 
pend on  the  weather,  or  on  the  judgment  of  the  farmer.  The  parson  in  that 
case  must  follow  the  teams  of  every  farmer  who  is  carrying  his  corn,  and 
perpetual  disputes  must  arise  in  the  choice  of  the  sheaves,  the  two  uppermost 
of  which,  or  the  thatching  sheaves  must  probably  be  worse  than  the  others,  as 
there  seemed  to  be  no  rule  for  determining  with  which  to  begin  to  count. 
This  opinion  was  delivered  without  reference  to  any  custom  in  the  particular 
parish :  and  therefore  the  learned  Judge,  in  answer  to  an  intimation  of  such 
a  custom  by  the  plaintiff's  counsel,  said,  that  if  they  had  any  evidence  to  offer 
of  it  he  would  hear  it ;  though  he  added,  that  he  should  require  strong  evi- 
dence to  establish  such  a  custom.  But  the  plaintiff  not  being  prepared  to 
prove  more  than  that  the  defendant  had,  in  several  instances  before  this,  taken 
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his  tithes  according  to  this  mode  of  setting  them  out,  be  thought  that  this  en- 
dence  would  not  make  any  difference  in  the  case ;  and  the  plaintiff  was  there- 
upon nonsuited. 

Park  and  Littledah  now  shewed  cause  against  a  rule  which  had  been  ob- 
tained in  the  last  term  for  setting  aside  the  nonsuit.  They  said,  that  there 
was  no  ground  for  supposing  that  there  existed  any  legal  evidence  of  a  cus- 
tom in  this  parish  for  tithing  corn  in  the  manner  here  attempted :  though  they 
admitted  that  this  was  the  usual  manner  of  saving  corn,  according  to  good 
husbandry,  in  the  northern  counties,  especially  of  late  years,  in  order  to  pre- 
serve it  better  from  inclement  weather  till  it  was  convenient  to  house  it.  Be- 
sides, both  parties  agreed  at  the^ trial,  that  it  was  titheable  -by  the  tenth  sheaf, 
and  not  by  lOih  rider.  But  the  lessee  of  the  tithes  insisted,  that  he  ought  to 
have  an  opportunity,  when  the  tithe  is  set  out,  of  comparing  the  tenth  sheaf 
with  the  other  nine  sheaves,  which  be  could  not  do  by  the  mode  of  tithing 
adopted  in  this  instance,  that  of  taking  the  tenth  sheaf  from  out  of  the  standing 
rider,  without  first  taking  it  to  pieces.  Neither  can  it  be  contended,  that  the 
parson  is  bound  to  follow  the  reapers,  and  be  prepared  to  take  his  tenth  sheaf 
immediately  after  the  corn  is  made  up  into  sheaves,  and  before  they  are  pat 
into  riders.  The  notice  too  of  setting  out  the  tithes  was  unreasonably  short 
before  the  corn  was  carried  off  the  ground ;  as  to  the  wheat,  not  exceeding 
two  hours ;  as  to  the  oats,  only  half  an  hour ;  the  defendant  livioga  mile  and 
a  half  off.  In  HaUiwell  v.  Trappes,  2  Taunt,  66,  Chambre,  J.  said,  that  the 
parson  bad  right  to  have  the  whole  ten  sheaves  pulled  down  out  of  the  shock 
or  rider,  in  order  to  examine  whether  his  tenth  sheaf  were  fairly  taken,  by 
comparing  it  with  the  others.  [Lb  Blanc,  J.  observed  upon  a  case  which  was 
there  cited  as  decided  by  him,  that  if  shock  were  not  printed  by  mistake  for 
sheaf,  and  sheaf  for  shock  in  the  report,  which  he  believed  was  the  case,  the 
opinion  there  said  to  have  been  expressed  by  him  was  not  defensible :  for  it 
was  clear,  that  corn  was  titheable  of  common  right  iq  the  sheaf  and  not  in  the 
shock.]  They  also  referred  to  Franlin  v.  Gooch,  3  Anstr.  682,  and  4  GwilL 
1441,  and  Tennant  v.  Stabbing,  3  Anstr.  640,  and  4  Gwill.  1438. 

Cockell,  Serjt,  Topping  and  Richardson,  contra,  contended  that  this  mode 
of  tithing  was  for  the  benefit  of  the  parson  as  well  as  of  the  farmer.  Put- 
ting the  sheaves  immediately  into  riders  is  the  best  method  of  saving  the  corn, 
and  is  on  that  account  very  generally  practised  throughout  the  northern  coun- 
ties. The  objection  made  was,  that  the  parson  or  his  lessee  had  do  opportu- 
nity in  this  way  of  comparing  the  tenth  with  the  other  nine  sheaves :  but  not 
only  might  he  have  done  this  when  the  corn  was  cut  and  sheaved,  (of  which 
he  had  notice,)  and  before  the  sheaves  were  put  into  riders,  and  also  again 
when  notice  was  given  of  tithing  it,  preparatory  to  the  nine  parts  being  housed  ; 
but  the  comparison  might  also  have  been  made  aftui  ilie  tenth  sheaf  was  drawn 
from  the  rider,  and  while  the  other  nine  remained  together  in  it :  at  least  it 
was  a  question  which  ought  to  have  been  left  to  the  jury,  whether  the  compar- 
ison could  properly  have  been  made  in  that  state.  [Jje  Blanc,  J.  If  the  far- 
mer gave  die  parson  reasonable  notice  of  tithing  the  corn  while  in  the  sheaf  in 
the  first  instance,  there  would  be  no  objection  to  his  afterwards  shocking  his 
own  nine  parts  till  it  was  convenient  to  house  it.]  There  was  nothing  to  pre- 
vent the  lessee  of  the  parson  from  attending  upon  the  notice  given  on  the  21st 
of  August  for  the  24th.  [Bayley,  J.  That  was  not  a  notice  to  tithe,  but  on- 
ly to  begin  to  cut  the  corn  on  the  24th,  if  the  weather  suited.  The  farmer, 
and  not  the  parson,  is  to  set  out  the  tithe.  The  notice  to  tithe  was  given 
while  the  sheaves  were"  in  riders ;  and  the  learned  Judge  gave  his  opinion 
against  the  mode  of  tithing  adopted  by  taking  the  tenth  sheaf  out  of  the  riders, 
without  any  opportunity  given  to  the  parson's  lessee  of  comparing  it  with  the 
other  nine.]  All  the  ten  sheaves  in  the  rider  are  visible  on  the  outside,  and 
the  witnesses  swore  that  one  of  them  was  taken  fairly  and  indiscriminately 
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from  each  heap.  Tithing  by  the  rider  would  certainly  be  bad,  because  the 
residue  left  untithed  would  be  so  much  the  larger :  so  that  unless  this  mode 
of  tithing  may  be  adopted,  the  benefit  of  shocking  the  corn  in  the  first  instance 
to  save  it  from  the  weather  must  be  lost  to  the  farmer,  unless  he  incurs  the 
additional  labour  and  expence  of  taking  the  rider  to  pieces  when  it  is  tithed, 
and  putting  it  together  again  afterwards.  [Lord  Elhnborough,  C.  J.  The 
ground  of  the  nonsuit  was,  that  in  the  mode  of  tithing  actually  adopted  in  this 
case,  the  parson  had  no  opportunity  of  comparing  his  tenth  sheaf  with  the 
other  nine.]  He  had  the  same  opportunity  of  making  the  comparison  as  the 
farmer's  servant  who  tithed  it,  and  who  sometimes  took  one  of  the  covering* 
sheaves  in  turn.  [Le  Blanc,  J.  The  question  is,  whether  the  farmer  had  any 
right  to  make  use  of  the  parson's  sheaf  for  any  purpose  of  his  own.  It  might 
as  well  be  said  of  hay,  that  it  is  more  convenient  to  put  it  into  large  shocks 
and  tithe  it  from  thence,  because,  it  is  thereby  better  preserved :  but  has  the 
farmer  a  right  to  do  so,  when  by  law  it  is  titheable  in  grass  cocks  ?]  It  is  a 
question  of  general  importance ;  for  if  this  mode  of  tithing  be  illegal,  it  will 
affect  the  practice  of  good  husbandry  in  the  northern  counties. 

Lord  Ellenborough,  C.  J.  I  have  no  doubt  that  the  mode  of  setting  out 
the  tithe  adopted  in  this  case  was  wrong.  Corn  must  be  tithed  in  the  first 
convenient  state  in  which  the  tithe  can  be  collected  after  the  corn  is  cut,  which 
is  io  sheaves :  and  if  the  farmer  adopt  any  mode  of  tithing  which  excludes 
or  abridges  the  due  means  of  the  parson's  comparing  the  tenth  sheaf  with  the 
other  nine,  it  is  bad.  Now  when  the  sheaves  are  heaped  together  in  the  ri- 
der, only  part  of  each  sheaf  can  be  seen,  and  the  light  is  excluded  in  a  certain 
degree  from  the  greater  part  of  the  heap,  so  as  to  abridge  the  means  of  mak- 
ing the  comparison  properly.  Then,  however  useful  the  two  covering  sheaves 
may  be  to  protect  the  rest,  and  however  more  convenient  that  use  of  them 
may  be  to  the  farmer,  what  right  has  he  to  make  such  a  convenience  of  the 
sheaves,  one  of  which  he  may  set  out  to  the  parson  ?  There  must  at  the 
time  of  tithing  be  a  due  separation  of  the  tenth  sheaf  from  the  rest,  with  a 
doe  opportunity  to  the  paTson  of  comparing  it  with  the  other  nine  sheaves : 
but  of  this  he  was  deprived  by  the  mode  of  tithing  adopted  in  this  case ;  and 
therefore  it  is  vicious  in  its  principle. 

Grose,  J.  In  order  to  sustain  the  action,  it  was  incumbent  on  the  plaintiff 
to  shew  that  the  tithe  was  properly  set  out ;  but  how  does  that  appear  ?  It  is 
a  settled  principle,  that  the  parson  should  have  the  opportunity  of  seeing  that 
there  has  been  a  regular  division  of  the  corn  to  be  tithed,  that  he  may  know 
whether  the  tithe  has  been  properly  set  out :  but  no  such  opportunity  was 
afforded  to  him  by  the  mode  of  tithing  adopted  by  the  plaintiff. 

Le  Blanc,  J.  The  common  law  mode  of  tithing  corn  must  be  the  same 
in  the  north  as  in  the  south  of  England,  though  probably  the  inconvenience 
of  exposing  the  corn  in  the  sheaf  to  the  hazard  of  the  weather  may  be  felt 
more  in  the  one  part  of  the  country  than  in  the  other.  The  only  question 
therefore  could  be,  whether  there  were  any  custom  in  this  particular  parish 
deviating  from  the  common  law  mode  of  tithing  :  but  no  such  custom  was 
set  up,  nor  was  there  any  evidence  offered  to  support  it.  Then  by  the  com- 
mon law  there  can  be  no  doubt  that  the  corn,  after  it  has  been  cut  by  the  sickle 
and  put  into  sheaves,  must  be  tithed  in  the  sheaf:  and  thi3  is  according  to 
the  general  principle  of  tithing,  which  takes  place  when  the  tenth  part  can  be 
fairly  separated  and  distinguished  from  the  other  nine.  As  in  the  instance 
of  grass  cut  for  hay :  it  cannot  be  tithed  in  the  swarth,  but  after  it  has  been 
tedded  and  divided  into  grass  cocks,  when  the  tenth  part  may  be  properly  dis- 
tinguished from  the  rest,  it  is  then  titheable;  though  it  might  be  more  conven- 
ient in  many  instances,  tp  put  it  first  into  hay  cocks :  but  that  can  only  be 
done  by  consent.  So  in  respect  of  corn,  after  it  has  been  tied  together  in 
•heaves,  then  is  the  proper  time  for  tithing  it,  because  that  is  the  first  stage  in 
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the  process  of  saving  it,  when  the  tenth  part  can  be  conveniently  separated 
and  distinguished  from  the  other  nine.  Here  then  the  parson  ought  to  have 
had  his  tithe  set  out  while  the  corn  was  in  the  sheaf:  but  after  it  had  been  so 
set  out  a  convenient  time,  to  enable  the  parson  upon  notice  to  compare  it 
with  the  rest,  the  farmer,  leaving  the  tenth  sheaf  for  the  parson  to  take,  might, 
without  objection,  put  his  own  nine  sheaves  into  large  shocks  or  riders,  and 
the  parson  might  put  bis  own  tenth  sheaves  into  shocks  to  preserve  them  from 
the  weather;  but  here  the  farmer  put  the  parson's  tenth  sheaf  into  the  same 
shock  with  bis  own  nine,  which  he  had  no  right  to  do,  instead  of  leaving  it  on 
the  ground  and  shocking  only  his  own,  after  giving  the  parson  reasonable  time 
for  making  the  comparison  between  them.  If,  after  due  notice,  the  tithe  owner 
does  not  come  in  convenient  time,  it  would  be  his  own  fault,  and  he  would 
lose  the  benefit  of  making  the  comparison. 

Batley,  J.  I  agree  that  the  nonsuit  was  right  There  being  no  particular 
custom  of  tithing  in  this  parish,  recourse  must  be  had  to  the  common  law  mode ; 
and  unless  the  tithe  were  set  out  as  required  by  the  common  law,  this  action  is 
not  maintainable.  The  general  rule  is,  that  tithe  shall  be  set  out  as  early  as  it 
can  conveniently  be  separated  from  the  rest  of  the  subject-matter,  for  the  pur- 
pose of  being  set  out ;  and  it  has  been  long  settled,  that  corn  must  be  tithed  in 
the  sheaf.  It  lies  in  the  sheaf  for  some  short  time  in  order  to  give  it  light  and 
air,  and  two  hours  might  be  a  fair  time,  if  the  parson  had  due  notice  of  the 
intention  to  tithe  at  the  time,  to  give  him  an  opportunity  of  making  the  com- 
parison :  and  even  if  he  do  not  choose  to  come  till  after  that  time,  and  when 
the  sheaves  have  been  put  into  shocks  or  riders,  if  his  tithe  have  been  before 
set  out,  he  may  still  compare  it,  though  not  so  completely,  with  the  other  nine 
sheaves  in  the  shock.  But  the  farmer  has  no  right  to  meddle  with  the  par- 
son's sheaves  at  all  without  his  consent.  But  il  is  said,  that  the  practice  ot 
shocking  the  whole  is  for  the  convenience  and  benefit  of  the  tithe-owner,  espe- 
cially in  the  north,  where  the  corn  is  more  exposed  to  rain.  It  cannot  how- 
ever be  decided  by  any  consideration  of  convenience.  In  countries  where 
the  inconvenience  was  very  great,  it  would  probably  give  rise  to  a  custom  to 
warrant  the  practice ;  but  where  there  is  no  legal  custom,  the  mode  of  tithing 
must  be  according  to  the  common  law.  But  the  course  which  has  been  pur- 
sued in  this  case  can  in  no  respect  be  proper.  For  notice  was  in  the  first  in- 
stance given  to  the  tithe-owner  by  the  farmer,  that  he  would  sometime  or 
other,  within  (as  it  appears  in  the  result)  three  weeks,  reap  bis  corn  and  set 
out  the  tithe.  The  whole  of  the  sheaves  when  bound  were  immediately  set 
up  in  riders,  and  in  that  state  the  tenth  sheaf  was  drawn  from  each  rider : 
and  if  the  tithe-owner  had  happened  to  come  in  some  instances  within  two 
hours,  in  others  within  half  an  hour,  after  the  tithe  was  so  set  out,  and  when 
the  riders  were  taken  to  pieces  for  the  purpose  of  being  carried,  he  would 
have  had  an  opportunity  of  seeing  whether  bis  tithe  had  been  set  out  fairly, 
by  comparing  his  tenth  sheaves  with  the  rest :  but  this  was  not  so  fair  a  mode 
of  tithing  to  him  as  the  common  law  mode,  which  he  had  a  right  to  insist 
upon. 

Rule  discharged. 


The  King  v.  T.  Harries,  Esq.  and  C.  Peters,  Clerk. 

18  East,  2*0.    Jin.  26,  1811. 

A  criminal  information  may  be  moved  for  against  magistrate!  for  misconduct  in  the  execution 
of  their  offices  in  the  second  term  after  tne  offence  committed,  there  boing  no  intenreninf 
Bat  see  another  qualification  of  the  practice  in  Rix  v.  Mar  thai  1 9  post,  S22. 


CLIFFORD  moved  for  leave  to  file  an  information  against  two  justices  of 
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the  peace  for  the  county  of  Salop,  upon  a  charge  of  having  improperly  refus- 
ed an  ale  licence.  But  after  stating  that  the  refusal  was  in  September  last, 
the  Court  doubted  whether  this  application  were  made  in  time ;  this  being  the 
second  term  after  the  fact  complained  of.  Some  gentlemen  at  the  bar,  how- 
ever, as  amid  curia,  suggested  that  the  same  point  had  been  under  the  con- 
sideration of  the  Court  a  few  years  ago,  when  the  objection  had  been  also 
taken,  that  an  application  for  a  criminal  information  against  magistrates,  for  an ' 
act  done  ex  officio,  ought  to  be  made  within  the  first  term  next  after  the  sup- 
posed offence ;  and  I  recollected  and  mentioned  to  the  Court,  that  this  had  oc- 
curred in  the  case  of  an  application  against  Mr.  St.  Aubyn  and  other  magis- 
trates, for  improperly  refusing  a  licence  to  the  keeper  of  the  hotel  at  Plymouth 
dock,  where  the  same  objection  was  started  ;  but  the  Court  in  that  case  finally 
permitted  the  motion  to  be  made  by  the  present  Attorney-General,  and  granted 
a  rale  nisi  (a).  The  present  time  however  of  this  precedent  could  not  be  then 
immediately  recollected.  The  Court  were  also  furnished  with  an  instance  of 
a  criminal  information  moved  for  within  the  second  term  again  Sir  William 
Yeo,  a  magistrate  of  Somersetshire,  in  the  34th  year  of  the  king.  But  it  was 
thought  that  the  practice  had  been  subsequently  revised,  and  now  required  the 
motion  to  be  made  within  the  first  term  ;  and  therefore  the  Court  said,  that 
they  would  look  at  the  precedents,  and  gave  Clifford  leave  to  move  this  mat- 
ter again  on  Monday.  On  that  day, Master  Forster  furnished  the  Court  with 
a  precedent  in  H.  41  Geo.  3,  where  a  criminal  information  had  been  in  fact 
refused  against  a  Mr.  Thomas(b)  a  magistrate,  after  one  term  had  intervened  : 
and  therefore  when  this  motion  was  renewed,  the  Court,  governed  by  this  last 
precedent,  which  was  then  supposed  to  be  in  point,  refused  to  enter  into  the 
inquiry.  But  a  doubt  afterwards  arising,  whether  the  refusal  of  the  informa- 
tion in  that  instance  proceeded  entirely  upon  the  point  of  time  as  to  the  term ; 
and  the  Court  having  in  the  mean  time  their  recollection  of  the  first-mention- 
ed proceeding  more  perfectly  recalled,  Lord  Ellenborough,  C.  J.  on  Thursday, 
the  31st  instant,  informed  Clifford,  that  upon  an  accurate  review  and  con- 
sideration of  the  precedents  and  practice,  he  was  now  in  time  to  move  for  the 
information  within  the  second  term,  no  assizes  having  intervened.  Clifford 
said  that  he  would  send  again  for  the  papers,  which  had  been  returned  into 
the  country :  but  the  motion  was  not  in  fact  renewed. 

(a)  My  note  of  the  case  was  as  follows  :— Hex  v.  Mbrice,  St.  Aubyn,  and  William, 
CUrk,U.  46  Geo.  8.  B.  R.  Gibbs,  Solicitor- General,  and  East,  moved  for  a  criminal  in- 
formation against  the  defendants,  justices  of  the  peace  for  the  county  of  Devon,  for  improper- 
ly refusing  to  license  a  public  boose  at  Dock.  Bat  it  appearing  that  the  license  was  refused 
u  tag  ago  as  September  last,  and  that  though  there  were  continual  applications  to  and  at- 
tendances on  the  magistrates  in  respect  of  it  for  some  time  afterwards,  yet  none  were  so  late 
u  last  Michaelmas  term;  Lord  Ellenborough,  C.  J.  at  first  thought  that  the  application  was 
too  late,  as  not  being  made  within  the  first  term  next  after  the  imputed  offence.  Bnt  on  refer- 
oate  to  a  ease  within  the  recollection  of  the  Solicitor-General,  and  to  the  practice  which  had 
ooan  generally  understood  to  prevail,  and  was  now  recognized  by  the  officers  of  the  Crown- 
offies  in  court,  that  applications  of  this  kind  had  been  received  within  two  terms,  the  affidavits 
"*re  saiTered  to  be  opened,  and  a  rule  nisi  was  granted ;  which  came  on  to  be  heard  in 
Euttr  term;  when  the  Court  had  great  doubts  upon  the  merits :  but  the  major  part  inclining 
tpinst  the  rale,  it  was  finally  discharged,  but  without  costs. 

(o)  Vide  8.  C.  in  Rex  v.  Marshall  and  Another,  post,  822. 
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Clark  v.  Baker. 

IS  East,  278.    Jan.  81,  1811. 

The  defendant  baring  been  sued  and  held  to  bail  by  a  wrong  christian  name,  bat  the  plaintiff 
having  declared  against  him,  and  bail  having  been  pat  in  and  perfected  for  bin  by  hi* 
right  name,  the  bail  eannot  afterwards  object  to  the  irregularity,  upon  a  motion  to  enter  an 
4zoneretur  upon  the  bail  piece. 

THE  writ  was  sued  out  against  the  defendant,  and  an  affidavit  to  bold  him 
to  bail  made,  by  the  name  of  *  Thomas  Baker  ;  but  the  declaration  was  after- 
wards filed  against  him  by  the  name  of  Charles  Baker,  and  by  the  same  name 
bail  was  put  in  for  him  and  perfected.  And  now  the  bail  themselves  applied 
by  Reader  for  a  rule  upon  the  plaintiff  to  shew  cause  why  an  exoneretur 
should  not  be  entered  on  the  bail-piece :  which  Toddy  opposed.  And  the 
cases  of  Delanoy  v.  Cannon,  10  East,  328,  and  Bring  v.  Dickenson,  1 1  East, 
225,  were  referred  to ;  which  shew  that  when  the  writ  has  been  sued  out 
against  the  defendant  by  a  wrong  name,  and  he  has  not  appeared,  but  the 
plaintiff  has  filed  common  bail  for  him,  the  plaintiff  cannot  declare  against 
him  in  his  true  name  as  the  party  sued  by  such  other  name.  But  in  Hole  v. 
Finchf2  Wils.  393,  which  was  also  referred  to,  where  a  defendant,  sued  by  a 
wrong  name,  appeared  by  his  right  name  to  the  writ,  and  then  the  plaintiff  de- 
clared agninst  him  by  his  right  name,  the  Court  refused  to  set  aside  the  pro- 
ceedings for  irregularity. 

Lord  Ellenborough,  C.  J.  We  do  not  pronounce  what  effect  the  putting 
in  bail  for  the  defendant  in  his  right  name  might  have  between  other  parties, 
and  upon  other  occasions:  it  is  sufficient  to  say,  that  the  persons  now  apply- 
ing to  discharge  the  bail-piece,  having  put  in  bail  for  the  defendant  by  the 
name  of  Charles  have  concluded  themselves  from  objecting  that  that  was  not 
his  true  name. 

The  other  Judges  agreed  :  and  Bay  ley,  J.  observed,  that'the  objection  ought 
to  have  been  made  sooner,  that  is,  to  the  affidavit  to  hold  to  bail ;  and  that  the 
case  of  Hole  v.  Finch  was  nearly  in  point. 

Rule  discharged. 


Routh  v.  Thompson, 

18  East,  274.    Feb.  1,  1811. 

After  an  order  made  hy  the  king  in  coancil  on  the  2d,  and  gazetted  on  the  6th  of  September 
1807,  to  detain  and  bring  into  port  all  Danish  veaeela,  a  hired  armed  ship  of  hi*  majesty 
took,  off  Lisbon,  on  the  10th,  and  carried  in  thither  a  Danish  vessel,  without  instituting 
any  proceeding!  in  the  admiralty  court  .there,  though  Portugal  waa  an  ally  with  England 
in  the  war,  aold  her  carao  to  defray  the  ezpenoe  of  repairs,  and  took  in  a  loading  on  freight 
for  London,  with  which  aha  nailed  on  the  Sd  of  November,  on  which  day  hoatilhiee  were 
declared  against  Denmark  by  another  order  of  council :  and  on  the  12th  of  JVoafstoer,  an 
insurance  waa  made  by  order  of  the  prise  agent  appointed  by  the  captors,  in  consequence  of 
a  letter  written  by  him  in  October,  before  the  declaration  of  hoatilitiea;  directing  the  plain- 
tiff to  insure  "for  my  account  the  Danish  vessel  Knud  Terkelson,  which  has  been  detain- 
ed by  his  Majesty's' armed  ship  Dncheat  of  Bedford,  and  for  which  lam  authorized  to 
act  as  agent;9*  and  concluding  {with  expreaaing  the  aaent's  confidence  that  the  plaintiff 
would  do  the  beat/or  the  interest  of  the  concerned:  and  after  anch  insurance  waa  effected, 
the  king,  by  another  order  of  coancil,  reciting  the  cireamstances,  adopted  the  insurance. 
Held  that  his  majesty,  baying  a  lawful  possession  of  the  captured  vessel  through  the  act  of 
hie  officers  and  servants,  whose  poaaeaaion  waa  legalized  by  the  previous  order  to  detain 
Danish  vessels,  whether  known  to  them  or  not  at  the  time  of  the  capture,  had  an  insura- 
ble interest  therein;  and  that  it  waa  competent  for  him  to  adopt  the  insurance  made  by  or- 
der of  the  agent  appointed  by  the  captors,  whose  letter  of  instructions  to  insure  for  his  ac- 
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coMfwMMnt  in  bii  general  character  of  a&nlfor  ih*  capturing  $hip,  and  permitted  by 
the  term*  of  H  an  ioaoranee  to  be  effected  for  the  benefit  of  any  who  might  ultimately  ap- 
pear to  be  interested;  and  none  other  bat  his  majeety  having  an  internet  in  the  veaaeJ  m«- 
ed  before  the  declaration  of  hoatiliuos  and  order  for  reprisal!. 

THIS  was  an  action  of  assumpsit,  commenced  by  the  plaintiff  on  the  21st 
of  June,  1810,  upon  a  policy  of  insurance  effected  by  him  in  his  firm  of  P. 
and  H.  Le  Mesurier  and  Co.,  and  subscribed  by  the  defendant  .for  3002.  upon 
the  12th  of  November,  1807,  upon  the  ship  Knud  Terkelson,  valued  at  35002., 
and  on  freight  not  valued,  at  and  from  Lisbon  to  London.  The  interest  was  aver- 
red to  be  in  his  majesty,  and  the  loss  stated  to  be  by  perils  of  the  sea.  The 
defendant  pleaded  the  general  issue,  and  At  the  trial  before  Lord  EUenbor- 
ough,  C  J.,  at  the  sittings  after  last  Trinity  term  at  Guildhall,  a  verdict  was 
found  for  the  plaintiff,  for  2&81.  lis.  Qd.,  subject  to  the  opinion  of  the  Court 
on  the  following  case : 

On  the  2d  of  September,  1807,  an  order  was  made  by  his  majesty  in 
council  for  the  detention  of  Danish  vessels ;  by  which  it  was,  amongst  other 
things,  ordered,  that  a  general  embargo  be  made  of  all  Danish  vessels,  With 
the  persons  and  effects  on  board,  then  within  or  which  should  thereafter  dome 
into  any  of  the  ports,  Arc.' of  his  majesty's  dominions  ;  and  that  the  command- 
ers of  his  majesty's  ships  of  war  and  privateers  should  detain  and  bring 
into  port  all  Danish  vessels ;  taking  care  to  preserve  their  cargoes,  so  that 
no  damage  or  embezzlement  should  be  sustained;  And  instructions  Were 
issoed  accordingly  to  the  commanders  of  his  majesty's  ships  of  war  and  pri- 
vateers. This  order  of  council  was  inserted  in  the  Gazette  of  the  1st  td  the 
5th  of  September,  1807.  On  the  10th  of  the  same  September ',  the  command- 
er and  crew  of  his  majesty's  hired  armed  ship  the  Duchess  of  Bedford  tdok 
and  detained,  off  the  coast  of  Lisbon,  the  Knud  Terkelson,  a  Danish  vessel, 
laden  with  salt,  the  property  of  Danish  subjects,  and  sent  her  into  Lisbon,  where 
the  vessel  being  found  so  leaky  that  she  could  not  proceed  to  England  without 
repair,  was  repaired  accordingly,  and  the  salt  was  sold  for  the  purpose  of  de- 
fraying the  expence  of  such  repairs ;  but  no  proceedings  Were  instituted  in 
any  court  of  admiralty:  there  being  at  that  time  a  Portuguese  Court  df  ad- 
miralty exercising  the  ordinary  jurisdiction  of  a  court  of  admiralty,  and  Eng- 
land and  Portugal  being  allies  in  the  war.  The  vessel  being  repaired)  and 
there  being  at  that  time  a  considerable  demand  at  Lisbon  for  tonnage  td  convey 
British  property  to  England,  the  captors  tdok  on'board  of  her  a  cargo  of  wines 
and  other  merchandize  to  be  carried  to  London  on  freight ;  Which  would  have 
amounted,  in  the  event  of  her  arrival  at  London,  to  12632.  Is.  3d.  On  the 
3d  of  November,  1807,  a  general  order  by  his  majesty  in  councilor  reprisals 
against  Denmark  was  published ;  ordering  general  reprisals  to  be  granted 
against  the  ships,  goods,  and  subjects  of  the  king  of  Denmark;  except  any 
vessels  to  which  his  majesty's  licence  had  been  granted,  or  which  had  been  di- 
rected to  be  released  from  trie  embargo,  and  had  not  since  arrived  at  any  for- 
eign ports !  so  that  as  well  his  majesty's  fleets  and  ships,  as  also  other  vessels 
commissioned  by  letters-  of  marque  or  general  reprisals  or  otherwise  by  the 
lords  commissioners  of  the  admiralty,  should  and  might  lawfully  seize  all  ships, 
vessels,  and  goods  belonging  to  the  king  of  Denmark  and  his  Subjects,  &c. 
and  bring  the  same  to  judgment  in  any  of  the  courts  of  admiralty  within  his 
majesty's  dominions.  On  the  3d  of  November,,  1807,  the  Knud  Terkelson, 
with  her  cargo  of  wines,  &c.  sailed  with  convoy  from  Lisbon  on  the  voyage 
insured,  and  in  December  following  arrived  at  Portsmouth;  but  in  going  from 
thence  to  the  Downs  was  driven  by  stress  of  weather  to  the  coast  of  France, 
where  she  was  lost  by  the  perils  of  the  sea.  On  the  28th  of  October,  1807, 
Mr.  Sampson,  being  appointed  agent  by  the  said  captors,  sent  to  the  plaintiff 
the  following  order  for  insurance  : — "  London,  28th  of  October,  1807.  Gen- 
tlemen, Mr.  John  Leigh  of  this  city  having  recommended  me  in  case  of  bain* 
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willing  to  make  any  insurance  on  shipping  to  your  house,  I  have  to  request 
the  favour  of  your  insuring /or  my  account  the  Danish  vessel  named  the  Knud 
Terkelson,  which  has  been  detained  by  his  majesty's  armed  ship  Duchess  of  Bed- 
ford, and  for  which  lam  authorized  to  act  as  agent.  The  Knud  Ter kelson  is 
350  tons  burthen,  &c.  and  valued  in  3500 J.,  which  *um  I  beg  you  will  insure, 
as  also  the  freight  she  may  make  as  interest  may  appear  by  her  bills  of  lading 
hereafter.  The  ship  is  not  armed,  and  will  go  from  hence  to  London  with  or 
without  convoy :  you  will  therefore  govern  yourselves  accordingly.  She  is  to 
sail  in  the  course  of  a  few  days  hence,  and  I  wish  her  to  be  insured  against  all 
risks.  I  have  no  doubt,  from  the  recommendation  of  Mr.  heigh,  that  you  will 
do  the  best /or  the  interest  of  the  concerned. 

(Signed)  J.  /.  Sampson. 

The  plaintiff,  on  the  receipt  of  this  letter  on  the  12th  of  November,  1807, 
procured  the  policy  in  question  to  be  underwritten  by  the  defendant,  at  and 
from  Lisbon  to  London,  at  a  premium  of  12  guineas  per  cent,  to  return  61.  per 
cent,  for  convoy.  The  insurance  was  declared  to  be  35002.  on  the  ship  Knud 
Terkelson  valued  at  3500/.  and  on  freight ;  but  the  freight  was  not  valued  in 
the  policy.  None  of  the  officers  or  crew  of  the  Duchess  of  Bedford  are  own- 
ers of  that  vessel :  neither  is  his  majesty  the  owner  thereof,  otherwise  than  as 
having  hired  the  same  as  an  armed  ship,  to  be  employed  as  such  for  .a  limited 
period  in  his  majesty's  service. .  On  the  20th  of  June,  1310,  the  following  or- 
der was  made  by  his  majesty  in  council.  .Whereas  by  bis  majesty's  order  in 
council  of  the  2d  of  September,  1807,  it  was  ordered,  that  the  commanders  of 
bis  majesty's  ships  of  war  and  privateers  should  detain  and  bring  into  court  all 
ships  and  vessels  belonging  to  the  subjects  of  the  king  of  Denmark,  ox  bearing 
the  flag  of  the  king  of  Denmark,  but  that  the  utmost  care  should  be  taken  for 
the  preservation  of  the  cargoes  on  board,  &c.  And  whereas  it  has  been  re- 
presented unto  his  majesty,  that  on  the  10th  of  September,  1807,  his  majesty's 
armed  brig  Duchess  of  Bedford,  under  the  command  of  Capt.  R.  Mitford,  took 
and  detained  off  the  coast  of  Lisbon  a  Danish  ship  called  the  Knud  Terkelson, 
laden  with  a  cargo  of  salt,  the  property  of  the  king  of  Denmark  ;  and  that  the 
ship  being  so  leaky  that  she  could  not  proceed  to  England  without  repair,  she 
was  sent  into  Lisbon,  where  she  received  considerable  repairs,  and  her  cargo 
of  salt  was  sold  to  defray  the  expences  of  such  repairs  •:  and  upon  the  com- 
pletion thereof,  the  said  ship  Knud  Terkelson,  having  on  board  a  cargo  of 
wines,  &c.  to  be  brought  to  London  on  freight,  sailed  upon  the  voyage  to  Lon- 
don, but  was  driven  by  stress  of  weather  upon  the  coast  of  France  in  Decem- 
ber, 1807,  and  totally  lost :  and  it  bath  been  further  represented  to  his  majesty, 
that  the  said  Cape  Mitford  did  on  the  12th  day  of  November,  1807 ,  cause  an  in- 
surance to  be  effected  by  Messrs.  P.  and  H.  Le  Mesurier,  of  London,  merchants, 
(i.  e.  the  plaintiff,)  for  5500/.  on  the  said  ship  and  her  freight :  and  whereas  it 
is  judged  expedient  that  his  majesty  should  adopt  and  approve  of  the  said  in~ 
surance  and  authorize,  as  far  as  in  law  he  may,  the  recovery  thereof;  his  maj- 
esty doth  therefore,  by  and  with  the  advice  of  his  privy  council,  hereby  adopt 
and  approve  of  the  said  insurance  ;  and  doth  hereby  permit  and  authorise  the 
said  Messrs.  P.  and  H.  Le  Mesurier  and  Co.  to  sue  for  and  recover  payment 
of  the  sums  thereby  insured  for  his  majesty's  benefit,  and  to  make  'the  neces- 
sary averments  in  any  proceedings  at  law  for  obtaining  a  legal  determination 
upon  the  rights  of  the  agents  effecting  the  said  insurance  to  recover  and  en- 
force payment  thereof  for  the  benefit  and  on  behalf  of  his  majesty,  but  subject 
to  the  condition  that  Messrs.  P.  and  H.  Le  Mesurier  shall  bold  whatever  sum 
of  money  they  may  recover,  after  payment  of  all  expences  incurred  in  the  re- 
covery thereof,  at  the  disposal  of  bis  majesty :  whereof*  all  persons  concerned 
are  to  take  notice  and  govern  themselves  accordingly. 

(.Signed)  W.  Faukener." 

Xhe  defendant  has  paid  the  premium  into  court ;  and  no  proceedings  were 
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ever  held  in  the  admiralty  court  or  elsewhere  against  the  said  ship  Knud 
Terkelson,  for  the  purpose  of  condemning  her  as  a  droit  of  admiralty  to  his 
majesty.  The  question  was  whether  the  plaintiff  were  entitled  to  recover  ? 
If  he  were,  the  verdict  was  to  stand  :  if  not,  then  a  nonsuit  was  to  be  enter- 
ed. But  the  special  case  might  be  turned  into  a  special  verdict,  if  the  Court 
thought  6t. 

Richardson,  for  the  plaintiff,  made  two  questions :  1st.  Whether  the  king 
had  any  insurable  interest :  2dly,  Whether  this  insurance  can  enure  to  his  maj- 
esty's benfiect  ?  In  affirmance  of  the  former,  he  relied  on  Lucena  v.  Craufiird,  2 
New  Rep.  269—329,  and  Park,  380—2,  Routh  v.  Thompson,  11  East,  428, 
and  Stirling  v.  Vaughan,  lb.  619.  In  the  first  of  these  cases,  the  plaintiff 
finally  recovered  on  the  king's  interest,  though  the  vessels  were  not  only  de- 
tained and  insured,  but  most  of  them  were  also  lost  before  the  orders  for  re- 
prisals issued ;  whereas  here  the  insurance  was  not  effected  till  after  the  order 
of  reprisals  against  Denmark.  This  case,  therefore,  is  so  much  the  stronger 
in  support  of  the  king's  interest  in  the  captured  vessel.  The  capture  and  de- 
tention gave  the  king  a  legal  possession,  which  it  was  competent  to  him  to  in-* 
sure  :  and  if  he  were  legally  possessed,  he  had  a  right  to  employ  the  ship  for 
freight,  and  the  freight  would  be  due  to  him.  [Ld.  EUenborough,  C.  J.  said, 
that  there  was  no  doubt  either  here  or  elsewhere  but  that  the  king  could  insure 
on  the  ground  of  his  having  legal  possession  of  a  vessel  taken  from  an  enemy.] 
Then,  2dly,  this  insurance  may  enure  for  the  benefit  of  the  crown.  The  rule 
quod  omnis  ratihabitio  retro  trahitur,  et  mandato  priori  eequiparatur,  laid 
down  by  Lord  Coke,  and  applied  to  the  subject  of  insurance  by  BuUer,  J.  in 
Wolff  v.  Horncastle,  1  Bos.  &  Pull.  323,  and  by  Lord  EOenborough,  G.  J. 
in  Stirling  v.  Naughan(e)  goes  the  whole  length  of  this  case.  The  captures 
were  made  under  the  authority  of  the  crown,  and  the  crown  had  an  interest 
either  general  or  particular  in  the  preservation  of  the  captured  property. 
Then  the  persons  employed  to  make  th*e  capture  had  an  incidental  power  to 
do  such  acts  as  were  lawful  and  proper  to  be  done  for  the  preservation  of  the 
property,  and  which  tended  to  the  king's  benefit,  such  as  to  insure  it ;  and 
though  the  king  might  afterwards  renounce  the  act ;  yet  if  he  did  not,  it  enures 
for  his  benefit.  In  Lucena  v.  Craufurd(f)%  the  letter  of  Mr.  Rose  of  the  trea- 
sury, signifying  the  king's  assent  to  the  insurances,  was  written  after  most  of 
them  had  been  effected ;  and  yet  no  distinction  was  taken  between  the  cases 
in  that  respect  It  may  be  said  here,  that  the  order  for  insurance  sent  by 
Sampson*  being  stated  to  be  "for  my  account"  excludes  any  contemplation  of 
the  king's  interest :  but  he  could  not  mean  by  that  expression  his  own  bene- 
fit, individually ;  because  he  afterwards  adds,  that  he  was  authorized  to  act 
"  as  agent  for  the  Danish  ships  detained  by  his  majesty's  armed  ship  the1 
Duchess  of  Bedford."  "  On  my  account"  therefore,  meant  no  more  than  that 
he  was  to  be  answerable  for  the  premiums.  Then  if  any  adoption  of  the  in- 
surance were  capable  of  being  made  in  this  case  by  the  crown,  it  cannot  be 
denied  that  it  has  been  done. 

Carr9  contra,  contended,  first,  that  the  insurance  was  not  effected  in  the  first 
instance  on  account  of  the  king,  but  of  the  captors  ;  and  that  the  king  could 
not,  by  any  subsequent  adoption,  make  an  insurance  enure  to  the  benefit  of 
the  crown  which  was  really  made  for  the  benefit  of  others  :  though  he  admitted, 
that  if  it  had  been  essentially  made  on  account  of  the  crown,  but  without  any 
previous  authority,  the  king  might  afterwards  adopt  it.  He  relied  on  Routh 
v.  Thompson,  11  East,  428.  [But  Lord  Ellenborough,  G.  J.  observed,  that 
it  was  expressly  stated  as  a  fact  in  that  case,  that  the  insurance  was  made  on 
account  of  the  captors.]  To  which  he  answered,  that  the  circumstances  of 
the  two  cases  were  essentially  the  same,  with  the  addition  of  the  subsequent 

(0  Vide  11  East,  620.  S.  (/)  Vide  ib.  625. 
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adoption  of  the  insurance  by  the  crown  in  the  order  of  the  council  proved  in 
this  case.  [And  in  answer  to,  another  observation  of  his  Lordship,  that  some 
of  the  policies  in  Lucena  v.  Craufurd  were  effected  before  Mr.  Base's  letter, 
from  the  treasury,  adopting  the  insurance ;]  he  endeavoured  to  distinguish  the 
cases,  by  saying  that  the  Dutch commissioners  there  were  the  appointed  agents 
of  the  crown.  [But  it  was  again  observed,  that  the  commissioners  had  no 
express  authority  to  iusure ;  and  in  fact  their  first  application  to  the  treasury 
to  authorize  the  insurance  had  been  rejected  :  and* Stirling  v.  Vaughan  there 
was  no  subsequent  adoption  by  the  crown  to  do  away  the  effect  of  the  (act 
found  in  the  case.]  Still,  he  argued,  that  it  was  a  question  foi  the  jury  on 
whose  account  the  insurance  was  made.  That  in  the  last  trial  of  Craufurd 
v.  Lucena,  Lord  EUenborough  had  directed  the  jury,  that  if  any  of  tbe  king's 
subjects  effect  an  iusurance  on  account  of  and  for  the  benefit  of  the  king,  his 
majesty  may  adopt  it;  the  propriety  of  which  directions  was  recognized  by 
the  House  of  Lords  :  and  he  insisted,  that  in  this  case  the  same  question  should 
have  been  submitted  to  the  jury,  and  that  the  evidence  stated  shewed  that  it 
was  nqt  effected  for  tbe  crown,  but  for  the  separate  interest  of  the  captors ;  and 
therefore  could  not  be  adopted  by  the  crown.  [Lord  EUenborough,  C.  J. 
For  what  reason  then  was  a  special  case  reserved,  in  which  it  is  referred  to 
us  to  draw  the  conclusion,  whether  upon  the  evidence  this  insurance  could 
enure  to  the  benefit  of  the  crown.  The  general  facts  were  agreed  to  be  stat- 
ed here,  leaving  it  to  the  Court  to  draw  that  conclusion,  if  it  might  be  drawn. 
In.  the  former  case,  the  conclusion  of  fact  was  drawn,  that  the  insurance  was 
made  on  account  of  the  captors.  But  where  it  is  a  mixed  matter,  of  construc- 
tion, it  is  more  proper  for  the  direction  of  the  Court  to  the  jury.  The  party 
directing  the  insurance  was  appointed  agent  for  the  captors,  which  captors 
were  themselves  in  one  sense  the  agents  of  the  crown,  and  therefore  it.  brings 
it  to  the  same  question.  Then,  by  the  terms  of  the  letter  of  instruction  for 
making  insurance,  the  agent's  correspondents  were  to  "  do  the  best  for  the  «»- 
terest  of  the  concerned.9*  The  agent  at  the  time  did  not  know  to  whose  bene- 
fit the  prize  would  accrue,  nor  was  it  necessary  that  he  should  know  the  very 
persons  interested  ;  therefore  he  wrote  for  the  insurance  to  be  made  for  the* 
benefit  of  those  concerned  :  then,  if.it  turn  out  that  the  interest  to  be  insured 
was  the  interest  of  the  crown,  why  may  not  the  crown  adopt  it?  And 
admitting  that  a  prize-agent  has  no  authority  without  such  adoption 
to  bind  the  crown  by  making  insurance ;  yet  if  he  do  an  act  for  the 
benefit  of  the  crown,"  the  crown  may  adopt  it.  Pay  ley,  J.  In  Stirling 
v.  Va,ughan,  the  captors  had  an  insurable  interest;  whereas  here  nobody  but 
tbe  king  had  an  insurable  interest.]  He  then  admitted,  that  if  he  could  not 
distinguish  this  case  from  Craufurd  v.  Lucena,  and  Stirling  v.  Vaughan, 
the  defendant  could  not  succeed.  But  he  observed  further,  as  to  Cravfurd 
v.  Lucena,  that  tbe  Dutch  ships  were  seized  and  detained  under  a  previous 
order  from,  the  crown  to  bring  them  in  ;  whereas  here  the  Danish  ship  was 
captured  de  bene  esse,  as  it  may  be  said,  upon  speculation  ;  and  not  in  conse- 
quence of  any  order  from  the  crown  known  at  the  time.  In  that  case  too,  all 
that  were  brought  in  were  condemned,  though  some  were  lost  before,  and  the 
condemnaton  would  refer  back  to  the  capture :  but  here  there  was  no  con- 
demnation ;  which  there  might  have  been,  though  the  ship  were  lost :,  it  might 
have  turned  out  that  the  supposed  prize  was  a  Danish  ship  under  the  pro- 
tection of  a  British  licence;  or  there  might  have  been  meritorious  circum- 
stances attending  her  to  induce  a  restoration  by  the  crown.  [Lord  EUenbo- 
rough, C.  J.  We  can  presume  nothing  upon  the  subject :  we  only  look  to 
see  whether  the  ship  were  lawfully  possessed  by  the  captors.  Bayley,  J. 
The  more  improperly  the  capture  was  made  by  those  in  command  of  the  king's 
ship,  the  more  necessary  it  was  that  the  interest  being  in  the  king,  the  insu- 
rance should  be  adapted  hy  his  majesty,  to  enable  him  the  better,  in  case  of  a 
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loss,  to  indemnify  the  captured.]  He  then  referred  to  the  case  of  the  Flad 
Oyifl,  1  Rob.  Adm.  Rep.  139,  to  shew  that  condemnation  is  necessary  to 
transfer  the  property  in  a  prize  :  hut  the  Court  thought  that  immaterial,  upon 
a  question  whether  the  crown,  having  through  its  agents,  the  captors,  a  law- 
ful possession,  might  not  insure :  though  he  argued  that  the  ship  was  not  in 
possession  of  the  crown,  hut  o(  those  who  had  taken  hereupon  speculation,  with- 
out the  authority  of  the  crown. 

Lord  Ellen  borough,  C.  J.  The  points  made  for  our  consideration  are, 
first,  whether  the  king  had  an  insurable  interest,  supposing  he  had  been  ap- 
prized of  his  right  at  the  time  when  this  insuiance  was  made,  and  had  deter- 
mined to  insure  it ;  and  next,  whether  he  could  adopt  it  after  it  was  made. 
The  facts  are,  that  after  a  proclamation  by  the  king  in  council  for  the  deten- 
tion of  Danish  Vessels,  an  armed  ship  in  his  majesty's  service  took  possession 
of  the  Danish  ship  in  question.  Was  it  taken  on  behalf  of  the  king  ?  It  was 
taken  by  his  servants  in  an  armed  brig  engaged  in  his  service ;  and,  if  not 
taken  piratically,  must  have  been  taken  for  him.  The  king,  therefore,  had 
possession  of  the  Danish  vessel :  for  as  between  his  majesty  and  those  who 
were  acting  on  his  behalf  and  under  his  authority,  and  who  were  accountable 
to  bim,  if  they  damaged  or  embezzled  the  property,  their  possession  was  for  this- 
purpose  his  possession.  Then  had  the  king  a  lawful  possession  ?  Was  it  ever 
made  a  question  in  a  court  of  law,  whether  the  king  were  a  wrong-doer  in  seizing 
the  vessels  of  a  foreign  nation  ?  If  then  his  majesty  had  a  lawful  possession,  may 
be  not  insure  the  property  against  loss  ?  He  was  legally  competent  to  do  so,  though 
not  in  the  practice  of  insuring  his  own  ships  of  war.  But  it  may  be  said,  that  he 
knew  nothingat  the  time  of  the  insurance.  It  was  effected,  however,  by  the  order 
of  bis  officers,  whose  duty  it  was  to  take  care  of  the  property,  and  who  were 
responsible  to  him  for  it.  Then  may  he  not  adopt  the  act  ?  The  insurance 
is  not  indeed  made  in  terms  in  his  majesty's  name  ;  but  it  was  made  by  the 
direction  of  Sampson,  who  had  been  appointed  agent  by  the  captors  for  the 
prize :  but  the  captors  had  no  interest  of  their  own  in  it,  and  therefore  for 
their  own  benefit  they  were  n6t  competent  to  appoint  an  agent :  they  must 
therefore  be  taken  to  have  appointed  him  as  agent  on  the  part  of  the  crown, 
whose  servants  and  agents  they  were.  Then  Sampson  writes  the  lettet  au- 
thorizing the  insurance  to  be  made,  and  therein  he  desires  insurance  to  be 
made  M  for  my  account."  That  certainly  was  not  intended  as  a  direction  to 
insure  his  own  individual  interest,  but  merely  that  credit  was  to  be  given  to 
him  for  the  premiums ;  and  he  proceeds  to  state  that  the  insurance  is  to  be 
made  of  the  Danish  vessel  Knud  Terkehon,  "  which  had  been  detained  by 
his  majesty's  armed  ship  Duchess  of  Bedford,  and  for  which  he  was  authorized 
to  act  as  agent."  There  was  no  communication  of  the  names  of  the  particu- 
lar persons  for  whose  benefit  the  insurance  was  to  be  made  ;  nor  was  it  neces* 
sary  that  the  agent  should  then  know  who  they  were :  but  it  was  to  be  effected  in 
the  name  of  the  agent  for  the  benefit  of  those  who  show  Id  be  concerned  in  in- 
terest :  and  the  underwriters  bound  themselves  to  indemnify  those  who  should 
appear  to  be  interested  in  the  prize,  in  case  of  loss :  it  must  therefore  enure 
for  the  benefit  of  the  crown,  which  alone  had  any  interest  in  the  captured  ves- 
sel. The  crown  then  having  an  insurable  right  afterwards  adopted  this  act 
of  its  servants  and  agents.  And  if  the  policy  were  made  for  the  benefit  of 
those  concerned,  and  the  crown  were  concerned  in  interest,  there  can  be  no 
doobt  that  it  may  adopt  the  act,  and  it  has  adopted  it.  The  case  of  Cravfurd 
▼•  hicena  is  full  in  point  to  this  ;  the  Dutch  commissioners  were  strangers  to 
the  property  before  it  came  within  the  ports  of  this  kingdom,  though  connect- 
ed with  it  in  trust  when  it  was  brought  there  :  but  the  crown  afterwards  adopt- 
ed the  insurances  effected  by  their  directions ;  and  the  House  of  Lords  held 
mat  to  be  a  valid  adoption,  as  well  in  respect  of  the  ships  taken  before  as  af- 
terwards.   Here  then  there  was  an  adoption  by  the  crown  of  the  act  by  which, 
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the  property  was  acquired :  and  there  was  also  an  adoption  of  the  insurance 
made  afterwards  to  protect  it.  By  the  adoption  of  the  act  of  taking  posses- 
sion, there  was  an  insurable  interest  in  the. king;  and  the  adoption  of  the  in- 
surance gave  him  also  an  interest  in  the  policy.  The  facts  therefore  being 
expressly  stated  from  whence  this  conclusion  may  be  drawn,  and  which  it  was 
left  to  us.  by  the  statement  of  the  case,  to  draw,  there  is  no  occasion  to  send 
the  question  again  to  a  jury. 

Grose,  J.  Considering  the  principles  upon  which  the  case  has  been  ar- 
gued, and  the  cases  which  have  been  before  decided  upon  those  principles,  I 
am  cearljr  of  opinion,  without  going  over  the  same  grounds  again,  that  the 
plaintiff  is  entitled  to  recover  on  the  averment  of  interest  in  his  majesty. 

Lb  Blanc,  J.  The  Danish,  vessel,  which  is  the  subject  of  this  insurance, 
was  taken  possession  of  by  the  officers  and  crew  of  an  armed  ship  in  the  ser- 
vice of  government,  under  an  order  of  council,  shortly  after  the  order  issued  ; 
and  while  the  vessel  continued  in  their  possession  an  order  was  sent  by  them 
to  the  plaintiff  to  make  insurance  on  her ;  and  the  argument  has  turned  chief- 
ly upon  the  terms  of  the  letter  directing  that  insurance  to  be  made.  It  has 
been  contended,  that  it  was  an  order  to  insure  on  behalf  of  the  officers  and 
crew  of  the  armed  ship ;  but  upon  attending  to  the  terms  of  the  letter,  it  is 
not  so  confined.  The  direction  in  the  t first  place  to  insure  "  on  my  account" 
was  neither  meant  by  the  writer,  nor  understood  by  his  correspondents,  as  an 
order  to  insure  his  individual  interest  as  agent ;  nor  does  he  order  the  insur- 
ance to  be  made  on  behalf  of  the  captors  ;  but  it  is  to  be  made  on  his  account, 
in  the  character,  as  he  afterwards  describes  himself,  of  agent  for  the  Danish 
vessel  Knud  Terkelson,  detained  by  his  majesty's  armed  ship  Duchess  of  Bed- 
ford :  and  he  concludes  by  saying  that  he  has  no  doubt  that  the  best  will  be 
done  for  the  intetest  of  the  concerned.  It  is  argued,  however,  that  this  is  not 
distinguished  from  the  former  case  of  South  v.  Thompson*  where  the  insur- 
ance was  expressly  stated  to  be  made  on  account  of  the  captors :  but  here  the 
order  is  in  more  general  terms ;  for  it  is  to  ensure  on  account  of  the  agent. 
Sampson  contracts  as  agent,  and  the  insurance  is  ordered  to  be  made  for  him 
in  that  character ;  it  would  therefore  enure  for  the  benefit  of  the  party  or  par- 
ties for  whom  it  should  turn  out  that  he  was  agent.  Then  the  question  will 
-  be  whether  the  party  in  whom  the  interest  appears  to  have  been  may  not  adopt 
the  act  of  the  agent,  and  whether  the  subsequent  ratification  shall  not  be  re* 
ferred  to  the  prior  order  ?  That  is  decided  by  the  authorities.  Here  then  the 
crown  has  adopted  the  insurance.  And  that  brings  it  to  the  second  question, 
whether  the  crown  had  an  insurable  interest  ?  The  Danish  ship,  it  is  said, 
was  stopped,  not  under  the  authority  of  the  crown,  but  upon  speculation,  that 
such  an  order  might  be  issued  :  and  that  it  was  not  probably  known  to  the 
captors  at  the  time  that  such  an  order  had  issued.  So  it  may  be  said  that  the 
insurance  was  upon  speculation  that  the  captors  might  ultimately  .receive  a 
benefit  from  it  by  the  favor  of  the  crown  :  but  if  there  existed,  at  the  time,  an 
authority  to  detain  or  capture  the  vessel,  whether  the  captors  did  or  did  not 
know  it  at  that  time  is  not  material ;  the  crown  in  whose  service  they  were 
may,  if  it  please,  adopt  their  act.  Then,  if  there  were  a  lawful  possession  in 
the  crown  through  its  officers  and  servants,  the  agents  appointed  by  the  per- 
sons in  the  actual  possession  of  the  captured  vessel  might  insure  it ;  and  that 
would  bring  the  case  within  the  authority  of  Cranfurd  v.  Lucena.  Condem- 
nation was  not  necessary  to  give  the  crown  a  lawful  possession  at  the  time.  I 
do  not  consider  Stirling  v.  Vaugkan,  11  East,  619,  as  a  case  deciding  that  the 
verdict  could  not  have  been  supported  on  the  count  averring  the  interest  to  be 
in  the  crown  :  it  was  sufficient  to  decide  that  case  that  the  captors  had  an  in- 
surable interest  under  the  act  of  parliament ;  for  if  the  verdict  for  the  plain- 
tiffs were  sustainable  on  either  of  the  counts,  there  was  no  ground  for  a  new 
trial.    It  was  therefore  unnecessary  to  come  to  a  final  determination  on  the 
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otber  point    None  of  the  former  cases  therefore  have  decided  against  an  in* 
surable  interest  in  the  crown  in  this  case. 

Baylby,  J.  No  fair  doubt  has  been  raised  in  this  case.  It  is  clear,  I  think, 
that  the  king  had  an  insurable  interest :  and  I  see  nothing  in  the  case  which 
shews  that  the  possession  of  the  captors  was  not  a  lawful  possession.  It  \& 
said,  that  the  Danish  vessel  was  taken  upon  speculation  before  the  captors 
coold  have  known  of  the  order  of  council  authorizing  the  detention  :  but  that 
is  begging  the  question.  It  is  possible  that  the  captors  might  have  known  it 
at  the  time :  but  if  they  did  not,  rind  did  make  the  capture  upon  speculation  ; 
yet  if  there  were  an  authority  existing  at  the  time,  that  is  enough.  Suppos- 
ing however  that  the  capture  was  wrongful,  on  the  part  of  the  captors ;  still  I 
am  by  no  means  clear  that  the  crown  might  not  insure  the  captured  vessel- 
How  would  the  case  stand  ?  There  would  be  a  capture  of  a  vessel  by  the 
king's  officers ;  and  if  that  were  wrongful,  the  king  would  be  bound  in  honour 
to  make  restitution  or  compensation  to  the  injured  party.  Then  an  insurance 
made  on  that  possession  would  provide  a  fund  out  of  which  compensation 
might  be  made  in  case  of  a  loss.  But  here  the  king  had  a  lawful  possession, 
and  there  was  no  interest  in  any  other  than  the  king,  for  which  an  agent  could 
be  appointed.  Then  why  might  not  the  king  adopt  the  actfc?  In  the  former 
case  of  South  v.  Thompson  the  court  considered  themselves  to  be  tied  down  by 
the  precise  fact  stated,  that  the  policy  was  made  on  account  of  the  captors, 
which  precluded  them  from  looking  at  any  other  interest.  In  Stirling  v.  Vang- 
han  there  was  another  description  of  persons,  the  captors  in  whom  the  interest 
was  averred  in  one  of  the  counts,  who  clearly  had  an  insurable  interest  under 
the  prize  acts,  and  therefore  the  Court  applied  the  insurance  to  their  interest,  aa 
being  that  which  was  the  more  likely  to  have  been  in  the  contemplation  of  the 
party  making  the  insurance,  but  without  excluding  that  of  the  crown  :  and  who- 
ever reads  through  the  case  must  see  that  the  court  considered  that  if  there  had 
been  no  interest  in  the  captors  they  would  have  supported  the  policy  upon  the 
interest  of  the  king.  But  there  is  another  consideration  which  bears  upon  the 
qaestion :  could  the  agent  who  procured  the  insurance  have  recovered  back  the 
premiums  paid  by  him  if  the  crown  had  not  adopted  the  insurance  ?  I  should 
think  not;  because  of  the  choice  which  the  crown  had  to  adopt  it:  in  respect 
of  which  the  assurer  would  have  incurred  the  risk.  If  a  prize-agent  will  ad- 
vance his  money  for  the  premiums,  upon  the  hope  that  the  crown  will  adopt 
his  act,  the  circumstance  of  his  not  having  a  valid  claim  of  interest  in  the 
prize  without  such  adoption  will  not  preclude  the  right  of  the  crown  to  adopt  it. 

Postea  to  the  Plaintiff. 


Dobree  and  others  v.  The  East  India  Company. 

18  East,  290.    Feb.  5,  1811. 

Under  the  common  printed  form  of  the  East  India  Company's  charter-parties,  the  company 
are  warranted  in  assisting  and  acting  conjointly  with  his  majesty's  government,  at  their  re- 
quisition, in  sending  their  chartered  ships  upon  a  warlike  expedition  against  the  king's  enc- 
oder the  command  of  the  king's  officers  placed  on  board  the  same.    And  a  ship  of 


that  description  is  still  under  the  charter-party,  though  alterations  were  ordered  to  be  made 
ia  her  upper  works  by  the  company,  to  enable  her  to  carry  a  target  number  of  sons,  &c 
than  her  stipulated  force  ;  and  though  a  king's  officer  assumed  the  command  of  her,  and 
hoisted  the  lung's  broad  pendant  on  board. 

THIS  was  ao  action  brought  by  the  plaintiffs  as  owners  of  the  ship  Bus- 
bridge*  against  the  East  India  Company ;  the  declaration  contained  counts 
for  the  use  and  hire  of  the  ship  for  a  certain  sum  ;  for  the  use  and  hire  of 
her  upon  a  quantum  meruerent ;  for  work  and  labour  ;  for  money  paid,  laid 
out  and  expended,  and  the  other  common  counts ;  and  on  nan  assumpsit  plead- 
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ed,  a  verdict  was  found  for  the  ^plaintiffs  at  the  trial  before  Ld.  Ellenborougfi, 
C.  J.  at  Guildhall,  for  30,000/.  damages,  subject  to  the  arbitration  of  mer- 
chants as  to  the  quantum,  and  to  the  opinion  of  the  Court  upon  the  following 
case." 

The  ship  Busbridge  of  771  tons  burthen,  having  been  originally  built  for 
the  service  of  the  East  India  Company,  and  having  completed  her  six  regu- 
lar voyages  under  other  owners,  was  oo  the  29th  of  November  1795,  in  con- 
sequence of  the  company's  proposals  to  take  up  certain  extra  ships  for  bring- 
ing home  merchandize  from  Bengal  for  one,  two,  three,  or  four  voyages,  ten- 
dered by  the  plaintiffs',  her  then  owners,  to  the  company  "  for  one  voyage  to 
India  or  China;91  which  tender  was,  on  the  9th  of  December  following,,  ac- 
cepted by  the  company,  at  the  freight  of  34Z.  per  ton  on  the  ship's  registered 
admeasurement ;  and  131.  10s,  per  ton  for  surplus  tonnage.  Previous  to  the 
ship's  sailing  on  the  voyage,  a  charter-party  in  the  common'  printed  form, (a) 
was  entered  into  and  executed  by  the  plaintiff  and  the  company  on  the  1st  of 
May,  1796 ;  and  on  the  29th  of  July  1796,  the  Busbridge,  being  in  all  res- 

(a)  The  charter-party,  which  made  part  of  the  case,  was  the  common  printed  charter-par- 
ty of  the  East  India  Company,  with  the  Wanks  filled  op :  and  the  words  parliealarly  refer- 
red to  were  those  in  the  first  page,  whereby  it  was  witnessed  that  the  owners  **  let  to  freight 
«'all  the  said  ship  (Busbridge,  of  771  tons,)  onto  the  said  United  Company,  and  that  lb* 
"  said  United  Company  have  hired  and  taken  to  freight  all  the  said  ship,  for  a  voyage  with 
"  her  to  be  made  as  hereafter  mentioned,  in  trade,  and  aho  in  wirfare,  and  on  any  other 
"  service  whatsoever,  as  the  said  Company,  or  any  of  their  governors,  presidents,  &c.  an- 
"  tborized,  &c.  shall  require  or  direct"  And. these  farther  words  in  p  19.  :  M  Provid- 
"  ed  always,  and  it  is  hereby  covenanted  and  agreed,  that  daring  the  said  ship*s  stay  in 
"  India  or  China,  the  said  Company's  presidents,  factors,  and  agents  shall  have  liberty  to 
**  employ  her  in  trade,  and  also  in  warfare,  or  otherwise  howsoever ;  and  shall  have  liberty 
"  to  let  out  the  eaid  ship  to  freight  for  the  an  id  Company's  sole  benefit,  for  so  long  time  a* 
"  they  please,  not  exceeding  the  said  11th  of  February,  1799  :  bat  after  the  said  11th  of 
44  February,  1798,  the  said  ship  may  return  for  England  t  and  the  said  Company  shall  not 
"  be  liable  for  any  further  demorage,  or  any  damage  that  may  accrue  by  her  detention  after 
"  that  time."  It  was  also  therein  covenanted  and  agreed,  (p.  3)  that  the  ship  shool'd  be 
"  well  *nd  sufficiently  victualled,  tackled,  and  apparelled,  and  also  well  and  sufficiently 
"  furnished  with  all  necessary  stores,  26  pieces  of  ordnance  mounted,  20  whereof  shall  be 
"  9  pounders  on  the  main  deck,  and  6  shall  be  4  pounders  on  the  quarter  deck,  45  barrets 
"  of  gunpowder,  shot  SO  rvunds,  ammunition  and  furniture  equal  to  and  sufficient  for 
"  such  a  ship  and  voyage.*9  It  was  further  covenanted,  that  the  "  master,  together  with  the 
"  ship,  officers,  and  ship's  company  shall,  in  and  during  the  said  intended  voyage,  with  the 
••  said  ship  and  boats,  at  sea  and  in  port,  together  with  such  part  of  the  ship's  company  as 
"  shall  be  necessary,  not  exceeding  at  any  one  time  SO  men,  uoto,  from,  and  upon  the  land, 
*'  in  a  defensive  and  offensive  manner,  in  trade  and  aim  in  warfare,  if  so  required  as  aforesaid, 
"  be  ready  to  serve,  and  shall  accordingly  honestly,  faithfully,  and  manfully  serve  the  said 
*'  company,  their  factors  and  assigns."  And  the  owners  and  master  covenanted,  that  the 
master  for  the  time  being  should  obey  the  company's  orders,  and  those  of  their  goverobra, 
&c  abroad  :  and  that  it  should  be  lawfal  for  the  company,  their  presidents,  &c.  if  they  saw 
cause,  to  remove,  restore,  and  continue  the  master  and  officers  of  the  ship  :  and  that  no  of- 
ficer should  be  employed  on  board  who  should  be  disapproved  by  the  company,  their  governors, 
&c.  But  "  if  the  company's  presidents,  agents,  or  chief  factors  abroad  shall  displace  or  remove 
"  the  master  or  any  officer  or  officers  of  the  ship  for  the  time  being,  that  then  and  thereupon 
"  the  next  in  degree  to  such  master  or  other  olGcer  or  officers  so  removed  or  displaced,  who 
"shall  be  approved,  by  the  president,  &c.  sh.ill  succeed  to  his  or  theii  employments,  &c. 
"And  if  such  new  master  or  other  officer  or  officers  shall  not  be  received  into,  or  shall  be 
"  kept  out  of  such  their  employments',"  &c.  the  company  shall  be  discharged  from  all  their 
covenants  in  the  charter-party.  By  another  part,  (p.  17.)  In  default  ol  loading  the  ship 
within  four  months  after  her  arrival  in  India,  she  was  "  to  enter  into  demurrage  of  20/.  16s. 
"  Sd.  a  day,  for  so  long  time  as  she  shall  be  detained  in  India,  &c.  within  the  said  limits,  in 
"  the  service  and  employment  of  the  said  company  ;  which  detention  shall  not  exceed  the 
",11th  of  February,  1798."  But  by  another  clause,  (p.  16.)  "The  company  shall  not  allow 
"  or  pay  any  demurrage  for  the  time  the  said  ship  shall  take  up  in  amending  any  defects,  ex- 
"  cept  us  after-mentioned  ;  t.  t.  If  the  said  ship  shall  be  employed  by  the  Company  in  war- 
"fare,  and  shall  receive  any  damage  in  offensive  service  against  an  enemy  ;  then  and  in  such 
"  case  no  deduction  from  the  said  demurrage  shall  be  made  for  any  time  absolutely  and  nee- 
"  eatarily  lost  by  repairing  the  said  damage  arising  in  such  offensive  service." 


IN  THE  FIFTY-FIRST   YEAR   OF  GEORGE   III.  153 

pects  equipped  and  manned  in  the  manner  prescribed  by  the  charter-party, 
was  despatched  by  the  company  on  her  destined  voyage  for  Madras  and  Ben- 
gal, In  March,  1797,  she  arrived  in  Bengal  river ;  and  her  arrival  was  im- 
mediately notified  by  Captain  John  Dobree,  her  commander,  to  the  governor- 
general  in  council.  On  the  14th  of  the  same  March,  the  captain  received  of- 
ficial notice  from  the  company's  board  of  trade  at  Calcutta,  that  the  Busbridge 
would  be  loaded  and  dispatched  for  Europe  with  all  possible  expedition ;  lor 
which  some  preparation  was  accordingly  made  at  a  certain  ezpence  to  the 
owners.  On  the  29th  of  the  same  month,  Captain  Dobree  received  official 
notice  from  the  said  board,  that  the  ship  would  be  detained  till  June, 
and  would  be  kept  in  Diamond  Harbour.  On  the  8th  of  April,  1797, 
Captain  Dobree,  received  another  official  notice,  that  "  his  ship  was  required 
"for  a  service  of  emergency,  and  that  she  should  be  got  ready  for  sea 
M  with  all  practicable  expedition.  That  her  present  force  was  to  be  increased 
u  as  much  as  her  construction,  the  size  of  her  ports,  fyc.  would  admit  of."  And 
be  was  further  directed  to  inform  the  board  "  of  the  number  of  guns,  and  the 
"  weight  of  metal  she  was  capable  of  carrying,  and  the  number  of  seamen  she 
"  would  require  upon  such  increased  equipment,  and  the  number  of  soldiers  pro- 
"per  to  serve  as  marines.91  In  answer  to  this,  Captain  Dobree  in  his  report  to 
the  board,  after  requesting  the  board  "  to  recollect  that  the  ship  was  on  her 
"  last  voyage,  stated  his  opinion  that  26  guns  of  9  and  12  pounders  on  the 
"gun-deck,  and  10  guns  of  6  and  4  pounders  on  the  upper-deck,  making  in 
"aU  36  guns,  would  be  as  much  as  the  ship  would  be  fit  to  bear.  That  her 
"  present  complement  of  seamen  should  be  increased  to  200  Europeans,  or  two 
"  natives  for  one  European  ;  and  the  number  of  soldiers  to  act  as  marines, 
"  fifty."  The  service  of  emergency  alluded  to  in  the  order  of  the  8th  of 
April,  1797,  was  a  hostile  expedition  projected  by  his  majesty's  government  at 
home  against  the  Spanish  settlement  of  Manilla,  within  the  limits  of  the  com- 
pany's exclusive  trade ;  his  majesty  being  then  at  war  with  the  King  of  Spain  : 
in  aid  of  which  expedition,  and  of  his  majesty's  troops  and  ships  employed 
therein,  the  assistance  of  the  East  India  Company's  ships  and  forces  was  ap- 
plied for  and  obtained  from  the  company,  and  the  ships  and  forces  of  his  maj- 
esty and  those  of  the  company  were  conjointly  employed  on  the  said  expedition 
under  his  majesty's  officers.  In  consequence  of  which  the  company,  after  the 
determination  of  the  Manilla  expedition  in  1803,  preferred  a  claim  to  his  ma- 
jesty's government  at  home  for  reimbursement  of  the  expences  the  company 
had  incurred  therein ;  and  in  such  claim,  amongst  charges  for  sums  paid  to 
the  owners  of  other  ships,  a  charge  for  the  sum  of  6083/.  6*.  3d.  paid  by  the 
company  to  the  plaintiffs  for  292  days  demurrage  of  the  ship  Busbridge  in  In- 
dia, after  a  rate  provided  by  the  charter-party,  was  included.  And  at  the  foot 
of  such  claim  there  was  a  note,  stating,  that  the  owners  of  several  of  the 
ships  had  made  very  large  demands  on  the  company,  in  addition  to  the  sums 
therein  mentioned,  and  which  demands  were  then  waiting  the  decision  of  this 
Court.  The  claim  for  the  said  sum  of  6083/.  6*.  8d.  was  allowed  in  account 
hy  government :  but  the  lords  of  his  majesty's  treasury  refused  to  pay  any 
further  sums  for  the  use  of  the  owners  of  the  said  ship.  The  company's  gov- 
ernment in  India  having  determined  to  convert  the  Busbridge  into  a  fighting 
ship  for  the  said  expedition,  by  an  official  order  of  the  18th  of  April,  1797, 
directed  Captain  Dobree  to  increase  his  ship's  force  to  26  twelve  pounders, 
and  10  six  pounders,  with  a  proper  complement  of  men  and  stores ,  in  which 
wder  it  was  stated,  that  the  charge  for  the  men  exceeding  the  charter-party 
number,  as  well  as  all  other  expences  consequent  upon  the  increased  equip- 
ment, would  be  defrayed  by  the  company.  The  ship  was  also  directed  to  be 
victualled  for  six  months ;  "  and  Captain  Dobree  was  desired"  to  report  the  ad- 
ditional stock  he  would  require,  if  he  would  engage  to  provide  it.  Captain 
Bobree  having  in  his  answer  engaged  to  provide  the  additional  stock  required, 
V.VII.  20 
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and  baling  suggested  certain  necessary  alterations  in  the  upper  works  of  the 
ship,  to  accommodate  her  to  her  new  character  of  a  ship  of  war  ;  by  an  order 
of  the  24th  of  April,  1797,  it  was  officially  notified  to  him  thai  those  altera- 
tions should  be  made,  and  that  the  expence  for  extra-carpenters  would  be  made 
good  by  government.  While  these  alterations  were  in  progress,  Captain  Do- 
bree on  the  9th  of  May,  1797,  received  an  official  notification,  "  that  the  gov- 
"  ernor-general  in  council  had  countermanded  the  order  for  arming  his  ship, 
"  and  had  resolved  that  she  should  proceed  to  Madras*  where  he  would  re- 
"  ceive  the  instructions  of  that  government  respecting  her  subsequent  destina- 
"  tion."  The  order  stated,  that  she  was  to  go  in  ballast,  or  as  light  as  she 
could  be  loaded  for  sea  consistently  with  her  safety  :  and  he  had  a  list  inclos- 
ed of  "  the  ordinance,  military  stores,  and  rice"  she  was  to  carry ;  and  the 
ship  was  directed  to  be  got  ready  with  all  possible  expedition.  But  by  anoth- 
er order  of  the  15th  of  May,  1797,  be  was  still  directed  and  authorized  "  to 
"  have  the  proposed  works  and  alterations  on  board  the  ship  executed  ;  the  ex* 
"  pence  of  which  would  be  made  good,  by  the  company.1'  That  the  particular 
works  and  alterations  directed  by  the  said  orders  of  the  18th  April,  24th 
April,  and  15th  May,  1797,  were  done  and  performed  by  extra-carpenters  at 
the  company's  expence  ;  which  was  reimbursed  by  government  to  the  com- 
pany.  On  the  29th  of  June,  1797,  Captain  Dobree  was  ordered  to  proceed 
with  the  Busbridge  to  Madras,  and  "  to  take  under  his  convoy  and  command 
11  five  other  of  the  company's  ships  for  the  purposes  of  the  said  intended  ex- 
"  nedition."  On  the  20th  of  July,  the  Busbridge  sailed  for  Madras  with  two 
oi  those  ships  which  were  ready  under  her  convoy ;  and  having  beaten  up 
against  the  monsoons,  with  some  damage  to  the  ship  at  that  season  of  the  year, 
and  loss  to  the  owners,  she  arrived  at  Madras  with  theships  under  her  convoy 
on  the  29ih  of  March,  1797,  and  Captain  Dobree  was  immediately  ordered  by 
the  Madras  government  "  to  put  himself  under  the  command  of  Lieutenant 
Kempt,  one  of  his  majesty's  officers,**  and  who  had  also  been  appointed  agent 
of  transports  for  the  expedition  by  the  Madras  government.  On  the  2d  of 
September,  1797,  Lieutenant  Kempt,  in  consequence  of  previous  orders  from 
that  government  to  Captain  Dobree  to  receive  him  and  his  suit  on  board,  for 
which  it  was  said  that  a  suitable  compensation  would  thereafter  be  made, 
came  with  his  suit  on  board  the  Busbridge,  and  hoisted  the  king's  pandant, 
and  assumed  the  effective  command  of  the  ship :  Captain  Dobree  from  that 
time  forwards  until  the  termination  of  the  expedition  acting  under  his  com- 
mand. The  Busbridge,  having  received  certain  military  stores  and  rr  oney 
on  board,  with  directions  to  take  in  more,  and  her  allotment  of  troops  at  the 
place  of  rendezvous,  sailed  from  Madras  on  the  3d  of  September,  for 
the  habour  of  Puh  Penang,  the  general  place  of  rendezvous  for  the  expedi- 
tion, and  arrived  there  on  the  26th  of  September,  and  remained  there 
under  Lieutenant  Kempfs  orders  until  the  26th  of  November  following,  in 
company  with  the  whole  fleet,  which  was  there  assembled  in  great  numbers; 
consisting  of  his  majesty's  ships  of  war,  and  of  certain  regular  and  extra  ships 
of  the  company,  and  of  the  country  vessels  which  had  been  taken  upon  spe- 
cific freights  by  the  governor-general  in  council  for  the  said  expedition.  Dur- 
ing this  time  the  Busbridge  was  filled  with  soldiers  and  military  stores.  On 
the  25th  of  November,  Captain  Dobree  received  orders  from  Mr.  Kempt,  then 
on  shore,  which  had  been  communicated  to  him  by  the  king's  naval  officer  in 
command  upon  the  expedition,  to  haul  down  the  pendant  and  white  ensign; 
and  the  whole  expedition  to  Manilla  having  been  abandoned,  Captain  Dobree 
sailed  on  the  26th  with  the  troops  and  military  stores  on  board  from  the  said 
place  of  rendezvous  back  again  to  Madras,  under  convoy  of  his  majesty's  ship 
Victorious,  and  arrived  at  Madras  on  the  10th  of  December  ;  and  having  land- 
ed'the  troops  and  stores,  sailed  again  by  orders  of  the  government  under  con- 
vey «f  .his  majesty's  ship  Heroine  for  Bengal  river,  and  arrived  there  on  the 
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25lh  of  January,  1798.  In  the  course  of  this  expedition  the  Busbridge  re- 
ceived considerable  damage,  besides  the  loss  arising  from  the  delay  of  her 
homeward  bound  voyage.  And  on  her  arrival  in  ihe  Bengal  river,  a  thorough 
repair  being  necessary,  was  ordered  to  be  made  ;  and  which  was  accordingly 
made  at  the  expence  of  the  owners.  In  consequence  thereof,  on  the  2d  Feb- 
ruary 1798,  Captain  Dobree  received  notice  from  the  Bengal  government,  that 
the  Busbridge  was  put  out  of  the  company's  service  from  the  25th  of  January, 
1798,  until  such  time  as  she  might  be  in  a  condition  to  receive  a  cargo. 
These  repairs  were  not  finished  till  the  15th  of  May  following ;  when,  being 
reported  by  the  company's  surveyor  fit  to  receive  her  homeward  cargo,  she 
was  again  taken  into  the  company's  service,  pursuant  to  the  terms  of  the  char- 
ter-party. On  the  7th  of  July,  1798,  the  Busbridge  was  ordered  to  load  her 
homeward-bound  cargo  in  part  at  Calcutta,  and  proceed  to  Madras  to  take  in 
the  remainder.  This  was  accordingly  done ;  and  the  ship  having  completed 
her  loading  there  was  dispatched  to  England  on  the.  17th  of  October,  1798, 
and  returned  home  on  the  13th  of  July,  1799,  and  made  a  right  and  true  do- 
livery  of  her  catgo  as  required  by  the  charter-party.  A  compensation  for  his 
own  benefit  was  made  to  Captain  Dobree  in  respect  of  his  entertaining  Lieu- 
tenant Kempt  and  suit  on  board  the  said  ship,  and  which  was  reimbursed  to 
the  company  by  government. 

The  plaintiffs  contended,  that  during  the  whole  or  the  greater  part  of  the 
period  from  the  8th  of  April,  1797,  the  15th  of  May,  1798,  the  ship  was 
not  employed  under  the  charter-party,  but  under  a  different  and  independent 
contract.  The  company,  on  the  other  hand,  contended,  that  the  ship  contin- 
ued during  the  whole  of  the  time  from  her  sailing  from  England,  until  her 
return  and  final  discharge,  under  the  charter-party ;  and  that  they  are  not 
bound  to  pay  any  thing  beyond  the  demurrage  provided  for  by  the  terms  of  it 
daring  the  period  that  the  ship  was  in  their  actual  service,  or  so  employed  by 
the  coropaoy  upon  the  Manilla  expedition :  and  such  demurrage  they  have 
accordingly  paid  to  the  plaintiffs  for  all  the  said  time,  (except  the  period  dur- 
ing which  notice  was  given  by  them  that  the  ship  was  out  of  their  service  ; 
and  during  which  excepted  period  the  ship  was  under  repair ;  that  is,  from 
the  25th  of  January,  1797,  to  the  15th  of  May,  following,)  in  consequence  of 
the  damage  sustained  by  her  in  the  progress  of  such  intended  expedition  to 
Manilla.  It  was  agreed,  that  no  objection  to  the  form  of  the  action  should 
be  taken  on  account  of  the  defendants  being  a  corporation.  The  question  re- 
served was,  whether  the  execution  of  the  charter-party  of  the  1st  of  May, 
1796,  under  the  circumstances  above  stated,  concludes  the  plaintiffs  from  re- 
covering damages  against  the  company  for  the  services  of  the  plaintiffs  by  the 
employment  of  their  ship  in  the  manner  stated  upon  the  Manilla  expedition, 
and  the  loss  sustained  in  consequence  thereof.  If  the  Court  were  of  opinion 
that  the  plaintiffs  were  entitled  to  recover,  the  quantum  was  to  be  settled  by 
the  arbitrators :  oihsrwise,  a  nonsuit  was  to  be  entered. 

East,  for  the  plaintiffs,  endeavoured  to  take  this  case  out  of  the  strong 
printed  words  of  the  charter-paity  (which  had  inadvertently  been  suffered  to 
remain  uncancelled,  though  wholly  inapplicable  to  a  contract  for  one  voyage 
only  and  for  a  specific  purpose)  by  contending,  that  though  the  ship  were  let 
by  the  owners  to  the  company  in  warfare  as  well  as  in  trade,  and  though 
there  weie  an  express  stipulation,  (p.  19)  that  "  during  the  ships  stay  in  In- 
"dia  ihe  company,  presidents,  &c.  should  have  liberty  to  employ  her  in 
u trade,  and  also  in  warfare  or  otherwise  howsoever;  and  should  have 
H  liberty  to  let  out  the  ship  to  freight  for  the  company's  sole  benefit ;"  yet 
firing  effect  to  all  the  words,  and  attending  to  the  general  object  and  spir- 
it of  the  charter-party,  the  true  construction  of  the  instrument  was,  that 
though  the  company  might  themselves  employ  the  ship  as  they  pleased  in 
their  own  warfare,  yet  they  were  not  at  liberty  to  let  her  out  to  any  other 
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power  for  purposes  of  warfare  ;  because  it  was  only  stipulated  in  terms  that 
she  might  be  let  out  to  freight,  which  is  in  contradistinction  to  warfare. 
The  change  of  phrase  points  to  the  distinction:  the  company's  agents  during 
the  ship's  stay  in  India,  shall  have  liberty  to  employ  her  (that  is,  in  the  em- 
ployment of  the  company,)  in  trade,  and  oho  in  warfare,  or  otherwise  howso- 
ever. If  the  words  had  stopped  there,  ihe  company  though  they  might  have 
applied  the  ship  to  any  purpose  to  which  a  ship  is  in  its  nature  applicable,  in 
their  own  employ  and  under  their  own  direction,  yet  they  could  not  have  let  her 
out  to  be  employed  under  the  direction  of  any  other :  and  this,  which  is  the 
obvious  intent  of  such  a  contract,  and  the  fair  construction  of  the  words,  is  con* 
firmed  by  the  additional  reservation  of  the  liberty  of  letting  her  to  freight.  If 
then  the  parties  bad  intended  that  the  liberty  of  letting  her  out  should  be  co-ex- 
tensive with  the  prior  liberty  reserved  to  the  company  themselves  of  employing 
her,  namely,  "  in  trade,  and  also  in  warfare,  or  otherwise  howsoever,"  they  would 
have  used  the  same  words  again,  or  tantamount  words  of  relation*:  but  when 
they  change  the  phrase,  and  only  reserve  the  liberty  of  letting  the  ship  to  freight, 
that  is  a  negative  of  the  liberty  of  letting  her  out  to  warfare,  or  otherwise 
than  as  a  trading  vessel.  For  all  the  authorities(a)  agree,  that  freight,  as 
such,  is  confined  to  the  carriage  price  of  goods  conveyed  in  vessels,  on  the 
safe  delivery  of  the  goods:  and  therefore,  a  letting  for  the  purpose  of  warfare 
and  exposure  to  destruction  is  inconsistent  with  a  contract  of  letting  for  freight. 
In  the  same  charter-party  too,  the  calculations  of  freight  are  made  upon  the 
tonnage  of  goods  carried  ;  and  shortly  before  the  clause  in  question  there  is  a 
stipulation  that  the  company  shall  not  be  subject  to  any  demand  of  the  owners 
"  on  account  of  the  ship's  earnings  in  freight  voyages  for  the  company,  or  on 
account  of  any  other  employment ;"  which  again  must  be  understood  of  the 
employment  of  the  company  themselves  ;  for  the  distinction  is  taken  between 
freight  voyages  and  other  employment ;  and  the  liberty  of  letting  out  the  ship 
is  only  reserved  to  the  company  for  freight,  and  not  for  any  other  employment. 
The  risks  to  the  owners  are  very  much  multiplied  if  the  company  may  let  the 
ship  out  to  foreign  warfare,  as  well  as  use  her  in  their  own  warfare.  The 
owners,  knowing  the  trading  character  of  the  company,  may  very  well  calculate 
that  they  will  not  voluntarily  engage  in  warfare  of  their  own  without  adequate 
objects  of  justice  and  interest;  but  if  they  may  let  her  to  foreign  warfare, 
there  is  a  strong  additional  inducement  to  hazard  the  ship  for  objects  in  which 
they  have  no  interest,  and  without  the  same  checks  on  the  abuse  of  the  liberty. 
It  will  not  vary  the  argument  that  the  ship  was  here  let  to  warfare  to  his 
majesty :  for  if  the  words  can  be  construed  to  cover  such  a  letting,  they  must 
equally  extend  to  cover  a  letting  to  any  foreign  independent  power  within  the 
limits  of  the  company's  charter.  The  facts  stated  in  the  case  shew  that  she 
was  let  to  warfare  for  the  purpose  of  the  Manilla  expedition,  and  that  the 
company  have  received  hire  of  her  from  the  king's  government.  That  this 
was  the  king's  warfare  and  not  the  company's,  as  a  company  holding  an  inde- 
pendant  sovereignty  in  India  ;  though  individually  the  members  of  it  are 
bound  in  common  with  the  rest  of  the  king's  subjects  to  support  his  warfare 

(a)  Beawes'  Lex.  Merc.  118.  Freight  is  the  ram  agreed  on  for  the  hire  offc  ship  entirely 
or  in  port  for  the  carriage  of  goods  from  one  nort  to  another.  Mernethey  v.  LendaU, 
Dong.  539,  was  a  case  where  a  ship  was  employed  in  a  doable  capacity;  aa  a  merchantman 
upon  a  trading  voyace,  and  as  a  privateer  for  warfare :  and  it  was  held,  that  a  asilor  who  had 
engaged  to  serve  on  board  for  certain  wages  during  the  voyage,  and  a  share  of  prizes  was  not 
entitled  to  any  part  of  the  wages  if  the  ship  were  taken  before  ahe  completed  her  voyage; 
although  he  was  sent  from  the  ship  before  her  eaptore  aa  prize-master  on  board  a  vessel 
captured  by  her  in  the  prior  part  of  the  voyage.  For  it  was  aaid  that/Vei>ai  was  the  mother 
of  wages,  and  the  safety  of  the  ship  was  the  mother  of freight.  And  in  BfaJcey  v.  JH±on,  2 
Boa.  &  Poll.  821,  a  declaration  for  the  carriage  price  of  goods  taken  on  board  a  ship,  and 
•greed  to  be  paid,  on  delivery  of  the  bilt  of  lading,  by  the  name  of  freight,  was  held  bad 
on  demurrer;  freight  being  only  doe  on  the  delivery  of  the  goods. 
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against  foreign  nations.  [Lord  Ellenborough,  C.  J.  then  said,  that  whatever 
distinction  of  this  sort  might  he  entertained  in  India,  this  Court  could  make 
no  distinction  between  the  East  India  Company  and  the  rest  of  his  majesty's 
subjects,  in  respect  of  any  assistance  given  by  them  in  warfare  to  bis  govern- 
ment The  Court  must  therefore  consider  this  as  much  the  warfare  of  the 
company  as  any  other  warfare  they  might  wage  :  and  the  case  stated,  that  the 
ships  and  forces  of  his  majesty  and  of  the  company  were  conjointly  employed 
on  tbe  expedition  :  and  there  was  no  previous  letting  of  the  ship  by  the  com- 
pany to  government  stated  in  the  case.]  The  facts  stated  are  evidence  of  a 
letting.  He  then  contended,  that  taking  this  to  have  been  the  warfare  of  the 
company,  still  tbev  were  liable  to  tbe  owners  for  the  actual  service  performed 
and  damage  sustained  beyond  the  obligation  of  the  charter-party :  for  the  ship 
oan  only  be  employed  under  the  charter-party  in  her  covenant  condition  and 
character,  which  were  essentially  altered  by  the  directions  of  the  company's 
government  in  India  for  the  purpose  of  this  expedition.  She  was  covenanted 
to  serve  in  the  double  capacity  of  a  trading  ship  and  a  ship  of  war,  if  required  ; 
but  tbe  proportion  of  her  equipment  in  the  latter  character  was  expressly  de- 
fined by  the  terms  of  the  charter-party,  and  in  every  other  respect  she  was 
entitled  to  the  benefit  of  a  trading  ship  only.  Her  built  was  altered,  and  she 
was  fitted  to  carry  36  guns  of  larger  calibre,  instead  of  the  26  of  smaller  calibre 
which  she  was  covenanted  to  bear:  her  ordnance  and  ammunition  stores 
would  have  been  increased  in  proportion.  She  was  engaged  for  the  expedition 
in  the  exclusive  character  of  a  fighting  ship;  and  though  this  new  character 
was  not  ultimately  imposed  upon  her.  yet  the  alterations  in  her  built  were  actual- 
ly executed  for  the  purpose  :  and  by  being  thus  enabled  to  carry  more  as  a 
transport  than  she  would  otherwise  have  done,  the  wear  and  tear  of  the  whole 
body  of  the  ship  was  materially  varied  and  increased.  The  charter-party  con- 
tains heavy  penalties  for  a  deficiency  of  the  covenanted  force;  but  does  not 
contemplate  or  authorize  any  excess  of  it.  The  case  therefore  which  has 
happened  must  be  considered  as  a  new  contract  for  the  employment  of  the 
'hip  in  a  new  character  and  condition.  Then  again,  the  whole  scope  of  the 
charter-party  shews  that  while  acting  under  it,  the  ship  was  to  continue  under 
the  command  of  the  owners'  officers  ;  for  though  individuals  may  be  displaced 
or  restored  for  cause  by  the  company's  government,  yet  the  next  in  degree  is 
to  succeed  in  rotation ;  and  though  none  can  be  appointed  who  are  disapprov- 
ed by  the  company,  yet  the  company  themselves  have  no  right  to  the  appoint- 
ment of  officers  in  any  case.  But  here  the  ship  was  taken  from  the  command 
of  the  owners'  officers,  and  placed  under  tbe  command  of  the  king's  officers, 
who  hoisted  the  king's  pendant  on  hoard,  and  the  owners'  captain  acted  under 
his  command.  She  therefore  became  to  all  intents  a  king's  ship.  This  also 
shews  that  she  was  employed  under  a  new  and  distinct  contract,  and  not  under 
the  charter-party ;  for  during  that  period,  few,  if  any  of  the  provisions  of  the 
charter-party  were  applicable  to  her. 

The  €ourt,  however,  were  all  satisfied,  that  the  ship  continued  under 
the  charter-party,  notwithstanding  the  alterations  which  were  made  on  board 
of  her  in  order  to  fit  her  more  conveniently  for  the  purpose  of  the  intended 
expedition.  They  said,  in  substance,  that  as  the  company  were  authorized 
to  employ  her  in  warfare,  they  must  necessarily  have  the  power  of  fitting 
her  for  the  purpose ;  and  there  was  no  distinguishing  between  additional 
works  of  this  kind,  and  any  alteration  of  a  rope  or  plank  on  board,  which  it 
wild  not  be  pretended  would  annul  the  charter-party.  The  same  answer 
they  said,  applied  to  the  placing  the  ship  under  the  command  of  the  king's 
officer.  The  company,  or  those  in  command,  must  necessarily  exercise  their 
discretion  in  this  respect  in  the  conduct  of  any  warlike  expedition  in  which 
they  were  engaged. 

Postea  to  the  Defendants. 

Botanquet  was  to  have  argued  for  the  defendants. 
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Mullet  and  Another  v.  Sbedden. 

IS  East.  804.     Feb.  5,  1811. 

An  American,  properly  licensed  to  export  salt-petre  from  Calcutta  to  America,  luring  in- 
sured h  for  the  voyage,  the  ship  was  seized  by  the  captain  of  a  British  ship  of  war  at  the 
Cape. of  Good  Hope,  and  the  cargo  condemed,  unshipped,  and  sold  by  order  of  the  Coart 
•f  Admiralty  there,  whose  sentence  was  afterwards  reversed  on  appeal  here,  and  the  prop- 
erty ordered  to  be  restored,  or  its  value  paid  to  the  owner,  though  upon  payment  of  the 
captor's  costs.  Held  that  the  assured  might  recover  aa  for  a  total  (ess,  without  notice  of 
abandonment ;  the  thing  insured  being  wholly  lost  to  the  owner  by  the  unshipping  and 
sale  of  the  commodity  at  the  Cape  under  the  order  of  the  Court  there  ;  and  that  such  loss 
was  recoverable  against  the  underwriters  on  a  count  alleging  it  to  have  happened  by  the 
unlawful  uixure  and  detention  of  a  British  ship  of  war  :  however  questionable  it  might 
have  been,  if  notice  of  abandonment  had  been  necessary,  whether  such  a  notice,  not  given 
till  after  the  receipt  of  a  second  letter  from  the  Cape,  announcing  the  condemnation,  land- 
ing, and  sale  of  the  goods,  were  in  time  ;  when  a  prior  letter  of  advice  had  stated  the  sea- 
are  and  detention,  on  which  no  notice  had  been  given.  And  held  that  the  Couit  of  appeal, 
allowing  the  captor  his  costs,  on  the  reversal  of  the  sentence  of  condemnation,  did  not  the 
less  shew  the  original  seizure  and  detention  to  be  unlawful,  as  alleged  in  the  count 

THE  plaintiffs  declared,  as  agents,  upon  a  policy  of  insurance  subscribed 
by  the  defendant  for  5001.  upon  ship  or  ships,  at  and  from  Calcutta,  and  all 
or  any  ports  or  places  in  the  East  Indies,  to  the  ship's  port  of  discharge  in 
the  United  States  of  America,  with  leave  to  touch,  stay,  and  trade  at  all  or 
any  ports  or  places  on  the  other  side  or  on  this  side  the  Cape  of  Good  Hope, 
the  Brazils,  or  elsewhere.  The  insurance  was  on  300  tons  of  saltpetre,  valu- 
ed at  6d.  per  pound,  and  warranted  free  of  particular  average  under  10t*.  per 
cent.  The  saltpetre  was  averred  to  have  been  shipped  on  board  the  Martha, 
Captain  Beare  ;  the  interest  to  have  been  in  J.  P.  Boyd;  and  the  loss  stated 
bv  the  unlawful  seizure  at  the  Cape  of  Good  Hope  and  detention  there  of  the 
snip  and  goods  by  a  British  ship  of  war.  At  the  trial  before  Lord  Ellen- 
borough,  C.  J.  at  Guildhall,  at  the  Sittings  after  Trinity  term,  1810,  a  ver- 
dict was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  a  case 
in  substance  as  follows. 

The  East  India  Company,  having  the  si  net  ion  of  his  majesty's  govern- 
ment for  the  purpose,  granted  a  licence  to  J.  P.  Boyd,  or  his  order,  to  ship 
900  tons  of  saltpetre  from  Calcutta  to  America  for  his  own  bene6t,  and  as  a 
reward  for  services  performed  by  him  to  the  company  in  India.  It  was  accord- 
ingly shipped  at  Calcutta  in  November,  1807,  on  board  the  Martha,  Captain 
Beare,  by  the  agents  of  the  company  ;  and  the  ship,  having  regularly  cleared 
out  at  the  custom-house,  sailed  from  Calcutta  upon  the  voyage  insured,  with 
the  salt-petre  on  board,  upon  the  10th  day  of  January,  1808,  and  in  the  course 
of  the  voyage  touched  at  the  Cape  of  Good  Hope,  where  she  was  detained 
by  his  majesty's  ship  of  war  the  Sceptre,  Captain  Bingham,  and  libelled  in 
the  court  of  vice-admiralty  there.  On  the  25th  of  April,  1808,  a  sentence 
of  condemnation  was  pronounced  as  to  the  saltpetre ;  which  was  thereupon 
unshipped  and  sold  at  the  Cape  for  the  benefit  of  the  captors,  under  the  decree 
of  that  court.  The  ship  and  the  remainder  of  the  cargo  were  restored,  and 
proceeded  on  the  voyage  for  America.  On  the  1st  of  March,  1810,  this  sen- 
tence of  condemnation,  having  been  appealed  against,  was  reversed  by  the 
lords  commissioners  of  appeal  in  prize  causes*  on  further  proof  of  the  proper- 
ty being  in  the  claimants  for  J.  P.  Boyd  ;  and  the  property  was  decreed  to  be 
restored  or  its  value  paid  to  the  claimants  for  the  use  of  the  owner,  "  on  pay- 
"  ment  of  the  expences  on  behalf  of  Joseph  Bingham,  Esq.  commander  of 
**  his  majesty's  ship  of  war  Sceptre,  the  captor  and  of  *  his  majesty  in 
"  the  office  of  admiralty  in  both  courts."  On  the  28tb  of  June,  1808, 
(Boyd,  who  is  an  American,  being  then  in  America)  the  plaintiffs  who  reside 
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in  London  received  the  following  letter  dated  at  the  Cape  of  Good  Hope  on 
the  19th  of  March  preceding.  "  I  suppose  your  correspondents  in  Calcutta, 
44  Messrs.  Golvins  Bazett,  and  Co.,  having  informed  you  ihey  have  shipped 
44 on  board  my  ship  the  Martha,  bound  to  NewYork,  according  to  your  direc- 
"  lions,  300  tons  of  saltpetre  on  account  of  Mr.  Boyd  a  native-born  citizen 
"  of  the  United  States  of  America,  I  think  it  is  now  my  duty  to  inform  you, 
44  that  I  arrived  safe  here  on  the  12th  instant,  and  am  sorry  to  inform  you  that 
"Captain  Bingham  of  his  majesty's  ship  Sceptre  has  detained  the  saltpetre 
"  and  ship  in  consequence  of  having  this  saltpetre  on  board,  under  the  idea 
"  (I  believe)  of  its  being  English  property.  As  you  have  no  agent  here,  I 
44  consider  myself  in  duty  bound  to  claim  in  your  behalf,  and  shall  do  every 
u  thing  in  my  power  to  get  it  cleared.  It  is  the  general  opinion  here  that  they 
"are  proceeding  in  a  wrong  cause.  I  have  employed  counsel  on  your  behalf, 
44  and  have  every  reason  to  hope  to  have  a  hearing  on  the  4tb  of  April.  I 
44  have  protested  against  their  proceedings  in  the  strongest  manner  possible, 
44 and  if  I  cannot  obtain  justice  for  you  in  this  colony,  I  shall  appeal  to  Eng- 
41  land,  where  1  make  no  doubt  but  you  will  receive  ample  satisfaction  for  this 
14  unjust  detention.  I  shall  use  my  utmost  endeavours  to  bring  it  to  a  speedy 
44  decision  here,  and  shall  take  every  opportunity  of  informing  you  how  pro- 
"  ceedings  are  carrying  on,  dec. 

(Signed)     '  UJ.  M.  Beare" 

On  the  19th  oi  August,  1806,  the  plaintiffs  received  the  following  letter  dated 
the  Uth  of  May  preceding.  "  I  refer  you  to  my  letter  of  the  19th  of  March 
44  last,  and  am  now  sorry  to  inform  you  that  the  court  of  vice-admiraJty  of 
44  this  colony  has  condemned  the  whole  of  the  saltpetre  in  the  Martha  as 
44  English  property,  from  documents  found  on  board  a  Danish  prize  ship.  It 
tt  is  all  landed,  and  to  be  sold  next  week.  I  leave  Mr.  Anderson  to  act  in 
44  my  behalf  and  yours  :  he  will  send  you  through  my  agents  in  London  the 
"  copy  of  the  condemnation,  with  the  expences  I  have  already  paid  ;  which 
44  please  to  pay  his  order.  In  case  you  should  appeal  from  this  sentence,  Mr. 
41  Anderson  will  render  you  every  assistance  in  the  colony  to  procure  such 
44  documents  as  you  may  point  out  to  him.  The  situation  of  our  two  coun- 
tries at  this  moment  obliges  me  to  leave  this  in  great  haste.  I  have  done  ev- 
"  every  thing  in  my  power  to  save  the  property,  but  without  effect. 

(Signed)  "J.  M.  Beare." 

41  P.  S.  The  document  I  allude  to,  found  in  the  Danish  ship,  was  a  Jetter 
"from  CoUnns  to  you,  which  was  read  in  court;  and  great  stress  appeared  to 
44 be  laid  on  an  expression  in  that  letter,  that  they  wished  success  to  all  parties 
"concerned.  And  1  was  not  furnished  with  a  single  document  to  prove  that 
"either  the  saltpetre  was  bona  fide  the  property  of  Mr.  Boyd,  or  that  he  was 
u  a  citizen  of  the  United  States." 

On  the  19th  of  August,  the  plaintiffs  gave  notice  of  abandonment  to  the  de- 
fendant, who  resides  in  London,  and  to  the  other  underwriters :  and  it  was 
agreed  between  the  parties,  that  if  the  plaintiffs  failed  ip  recovering  a  total 
loss,  a  nonsuit  should  be  entered,  and  no  claim  be  made  in  this  action  for 
any  partial  or  average  loss.  No  part  of  the  saltpetre  insured,  or  of  the  pro- 
ceed of  the  sale  thereof,  has  been  received  from  the  Cape  of  Good  Hope  by 
the  plaintifis,  or  J.  P.  Boyd.  The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiffs  were  entitled  to  recover  in  this  action  a.  total  loss?  If 
they  were,  the  verdict  was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

The  question  meant  to  be  raised  by  the  parties  was,  whether  the  notice  of 
abandonment  had  been  given  in  time  :  but  when  LitUedale  was  about  to  ar- 
gue for  the  affirmative  on  behalf  of  the  plaintiffs,  Lord  Ellenborough,  C.  J. 
asked  whether  there  were  not  another  previous  question  to  be  argued,  name- 
ty»  whether  any  notice  of  abandonment  at  all  were  necessary  in  this  case 
where  the  subject-matter  had  been  totally  lost  and  destroyed  ? 
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LittledaU  said  ha  was  prepared  to  argue  as  well  that  no  such  notice  was 
necessary  here,  where  the  voyage  was  lost  when  the  first  letter  was  written, 
and  the  subject-matter  itself  was  afterwards  lost  when  the  second  letter  was 
received ;  as  that  the  notice,  if  necessary,  was  given  in  time.  But  the  Court 
desired  to  hear 

Marryat,  contra ;  who  said,  that  he  did  not  mean  to  contend  that  notice  of 
abandonment  was  necessary  if  the  case  had  stood  alone  on  the  receipt  of  the 
second  letter  upon  the  19th  of  August;  for  at  that  time  it  would  have  been 
nugatory,  as  there  was  then  a  total  loss  of  the  saltpetre,  which  that  letter  rep- 
resented as  landed  and  sold  under  the  decree  of  the  prize  court  at  the  Cape 
in  the  May  preceding.  Bat  if  the  owner's  agents  meant  to  abandon  at  all,  in 
consequence  of  the  unlawful  seizure  by  the  British  officer  at  the  Cape,  which 
is  the  loss  declared  upon,  they  ought  to  have  given  notice  of  it  on  the  receipt 
of  the  first  letter  of  advice  in  the  June  preceding :  the  owner's  right  of  aban- 
donment is  not  renewed  upon  every  new  occasion  in  the  progress  of  the  same 
loss :  and  with  reference  to  that  period,  the  notice  was  out  of  time.  The  loss 
was  either  occasioned  bv  the  original  detention,  or  by  the  condemnation  ;  if 
by  the  latter,  it  is  not  within  the  declaration  ;  if  by  the  former  and  so  within 
the  declaration,  it  could  only  become  a  total  loss  by  an  abandonment  within 
due  time,  which  this  was  not.  [Lord  EUenborough,  C.  J.  The  assured 
stands  upon  the  actual  destruction  as  to  him  of  the  thing  insured,  which  pre* 
chides  the  necessity  of  any  notice  to  abandon  it.  Bayley,  J.  No  circum- 
stance has  happened  since  to  make  the  original  detention  less  than  a  total 
loss.]  He  then  contended,  that  while  the  sentence  of  condemnation  remain- 
ed unreversed,  it  justified  the  detention  ;  and  though,  the  subsequent  reversal 
shewed  it  to  have  been  wrong  as  to  the  divesting  of  the  property,  yet  the  re- 
versal being  upon  payment  of  the  costs  of  the  seizing  officer  shewed  that 
there  was  a  good  excuse  for  the  detention  for  the  purpose  of  instituting  the 
inquiry,  and  negatives  the  unlawfulness  of  the  detention.  In  the  admiralty 
courts  there  is  always  an  ulterior  question,  after  a  sentence  of  condemnation 
is  reversed,  whether  the  detention  were  proper ;  and  that  determines  the  con- 
sideration of  costs.  The  sentence  was  only  reversed  here  upon  further  proofs 
and  subsequent  information.  [Bayley,  J.  The  further  proof  only  related  to 
the  property:  but  the  court  of  appeal  had  no  doubt  as  to  the  condemnation 
being  illegal.]  • 

Lord  Elminborough,  C.  J.  The  ultimate  decision  shews  that  the  con- 
demnation was  illegal ;  and  costs  may  be  given  to  the  seizing  officer  on  other 
accounu  than  because  the  detention  was  legal.  These  courts  may  allow  coses 
to  a  captor  where  there  is  a  probable  or  meritorious  cause.  The  sentence  of 
condemnation  is  the  only  evidence  in  the  case  of  the  detention  being  lawful, 
and  the  subsequent  reversal  destroys  that  evidence,  and  affirms  that  detention 
was  unlawful ;  although,  on  probable  cause,  costs  have  been  allowed :  and 
then  the  underwriter  is  bound  to  make  good  the  loss.  Then,  as  to  the  point 
of  abandonment ;  iC  instead  of  the  saltpetre  having  been  taken  out  of  the  ship 
and  sold,  and  the  property  devested,  and  the  subject-matter  lost  to  the  owner, 
it  had  remained  on  board  the  ship,  and  been  restored  at  last  to  the  owner,  I 
should  have  thought  that  there  was  much  in  the  argument,  that  in  order  to 
make  it  a  total  loss  there  should  have  been  notice  of  abandonment,  and  that 
such  notice  should  have  been  given  sooner :  but  here  the  property  itself  was 
wholly  lost  to  the  owner,  and  therefore  the  necessity  of  any  abandonment  was 
altogether  done  away.(l) 

The  rest  of  the  Court  assenting, 

Postea  to  the  plaintiff. 

(1)  See  tae  authorities  cited  is  note  (8)  to  Barker  v.  JB/oJtet,  9  East,  294,  also  Davy  ▼. 
Milford,  16  East,  669.  Dorr  v.  The  Mutt-England  Insurance  Company,  11  Mass. 
Rap.  1. 
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The  King  t.  The   Inhabitants  of  Harberton< 

18  East,  811.     Feb.  6,  1811. 

Aa  order  ef  jettices  for  removing  the  vyifk  and  daughters  of  a  pauper  to  the  place  of  their  set- 
tlement is  eepported  prima  fide  by  shewing  that  the  pariah  te  which  the  removal  was 
made  was  the  place  of  settlement  of  the  wife  before  her  marriage;  although  it  alto  appear* 
ed  by  a  copy  of  the  marriage  register  that  the  husband  was  therein  described  to  be  of  an- 
otter  parish  :  (which  description  was  beld  to  be  no  evidence  of  bis  having  a  settlement 
there;)  and  such  evidence  throws  the  harden  of  proof  upon  the  appellants,  that  the  bus- 
band  waa  settled  in  another  parish.  * 

A  case  was  reserved  fay  the  sessions  in  Devonshire  for  the  opinion  of  this 
Court,  in  which  it  was  stated,  that  the  parish  of  Drewsteington,  in  that  coun- 
ty, appealed  against  an  order  dated  24th  of  April,  1810,  whereby  Elizabeth 
the  wife  o/ Charles  Hill,  and  Ann  Hill  and  Elizabeth  Hill,  her  daughters  by 
her  said  husband,  were  removed  from  Harberton,  in  the  same  county  to  Drew- 
stemgton,  as  the  place  of  their  last  legal  settlement :  and  that  upon  the  trial 
of  the  appeal  the  respondents  proved-  that  Elizabeth  Hill*  the  wife,  who  before 
her  marriage  was  called  Elizabeth  Loram,  was  horn  in  Drewsteington,  of  pa- 
rents living  there.  They  also  proved,  that  on  the  16th  of  February,  1806,  she 
married  Charles  Hill  in  the  parish  of  Chagford  ;  and  from  a  copy  of  the  reg- 
istry of  the  marriage,  which  was  produced,  it  appeared  that  he  was  therein  de- 
scribed to  be  of  the  parish  of  Alverdiscott,  in  the  county  of  Devon,  labourer, 
and  the  said  Elizabeth  was  therein  described  to  be  of  the  parish  of  Drewste- 
ington. They,  also  examined  Elizabeth  Hill,  the  wife,  who  proved  that  the 
children  mentioned  in  the  order  were  born  after  the  marriage :  and  also,  that 
her  husband,  Charles  Hill,  was  with  bar  in  Harberton  a  little  after  Christmas 
last ;  since  which  time  he  had  left  ber,  and  she  had  not  seen  him  since :  that 
he  was  not  there  when  she  was  examined  before  the  justices  previous  to  nor 
at  the  time  of  her  removal,  and  that  she  did  not  know  her  husband's  settle- 
ment. The  chargeability  of  Elizabeth  Hill  and  her  children  to  Harberton 
was  not  disputed.  The  parish  of  Harberton  here  closed  their  case,  without 
giving  any  further  evidence  to  account  for  the  absence  of  the  husband,  or  any 
farther  search  having  been  made  for  him,  or  inquiry  as  to  his  settlement. 
The  parish  of  Drewsteington  produced  no  witness,  nor  did  they  offer  any  wit- 
nesses of  the  husband's  settlement.  The  sessions,  after  hearing  counsel  on 
both  sides,  quashed  the  order. 

Soon  after  this  case  had  been  opened  at  the  bar,  The  Court  said  that  there 
could  be  no  doubt  but  that  the  evidence,  offered  by  the  respondents,  of  the 
wife's  maiden  settlement  was  prima  facte  sufficient;  and  that  it  lay  upon  the 
appellants  to  rebut  it  by  giving  evidence  of  the  husband's  settlement  in  a  dif- 
ferent parish  :  but  the  sessions  having  decided  against  the  respondents,  upon 
the  supposition  that  they  had  not  used  due  diligence  in  endeavouring  to  pro- 
core  the  attendance  of  the  husband,  or  in  accounting  for  his  absence,  or  in- 
quiring as  to  his  settlement ;  without  going  further  into  the  consideration  of 
the  case,  this  Court  sent  it  back  to  be  re-heard  by  the  sessions,  to  give  the  ap- 
pellants an  opportunity  of  entering  into  their  own  case,  and  of  giving  evidence 
of  the  husband's  settlement.  And  the  description  in  the  copy  of  the  marriage 
register  of  the  husband,  that  he  was  of  the  parish  of  Alverdiscott,  waa  consid- 
ered to  be  no  evidence  of  hit  having  a  settlement  there. 

East  and  Giford  were  for  the  appellants.  Burrough  and  Harris, 
contra. 

Vou  VII.  21 
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The  King  v.  The  Inhabitants  of  Prestcn. 

18  East,  Sit.     Feb.  tr  lttl. 

A  substitute  i»  tbe  mifitk  fraudulently  and  Aleery  declaring  at  tbe  tine  of  hie  i 
that  he  had  no  wife  or  family,  when  m  feet  he  had  a  wife  and  one  ehild,  it  set  entitled  t» 
any  parochial  allowance  for  their  relief,  ender  the  etat.  4*  G.  B.  c  47.  a.  2  et  i. 

ON  appeal  against  an  order  and  certificate  of  a  justice  of  tbe  peace  of  the 
,  county  of  Lancaster,  the  sessions  of  that  county  set  aside  the  order  and  certi- 
ficate, subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  order,  in  question  was  made  by  the  magistrate,  directed  to  the  overseers 
of  the  township  of  Preston  in  the  county  of  Lancaster  ;  and  recited  in  sub- 
stance, that  Ann  Eastwood  of  Preston,  in  the  said  county,  had  on  the  10th  of 
February*  1810,  made  oath  before  the  magistrate  that  her  husband  was  a  sub- 
stitute then  serving  in  the  militia  of  that  county  embodied  and  called  out  into 
actual  service :  that  he  was  serving  for  the  township  of  Pilling  in  the  said 
county,  and  had  left  her  and  one  child,  Ann,  born  in  lawful  wedlock,  and  un- 
der tbe  age  of  ten  years,  viz.  about  two  years  and  a  half,  then  dwelling  in  the 
said  township  of  Preston,  who  were  unable  to  support  themselves.  Therefore, 
the  magistrate  ordered  the  overseers  of  Preston  to  pay  the  said  Ann  Eastwood, 
out  of  the  poor's  rates,  4*.  weekly  for  the  support  of  herself  and  child  from 
henceforth  till  otherwise  ordered. 

And  the  same  magistrate  certified,  under  the  same"  date,  to  the  overseers 
of  the  poor  of  tbe  township  of  Pilling,  in  the  said  county,  that  he  had  made 
the  said  order  for  relief;  and  be  thereby  directed  the  last-mentioned  overseers 
to  reimburse  the  money  so  paid  in  pursuance  of  that  order  to  tbe  overseers 
of  Preston.  The  case  further  stated,  that  John  Eastwood,  mentioned  in  the 
order,  was,  on  the  28th  of  November,  1807,  enrolled  in  the  2d  regiment  of  JR. 
Lancashire  militia  as  a  substitute  for  M.  Gardner,  who  had  been  regularly,  bal- 
lotted  to  serve  in  the  militia  for  the  township  of  Pilling,  and  has  ever  since 
such  his  enrolment  served  as  a  private  soldier  in  that  regiment,  which,  dur- 
ing the  whole  of  that  time,  has  been  embodied  and  called  out  into  actual  ser- 
vice. At  the  time  of  his  enrolment  he  fraudulently  and  falsely  represented 
and  declared,  that  he  had  no  wife  or  family  ;  he  having  at  that  time  a  wife 
and  one  daughter  then  and  still  dwelling  at  Preston ;  but  he  neither  then 
had,  nor  now  has,  any  other  child.  Application  having  been  made  by 
the  wife  and  daughter  for  an  allowance  under  tbe  staL  43  Geo.  3.  c.  47. ; 
and  it  appearing  to  the  justice,  to'  whom  such  application  was  made,  that  they 
were  the  wife  and  daughter  of  a  person  serving  and  enrolled  in  the  militia  of 
England,  and  unable  to  support  themselves,  be  made  the  order  and  certificate 
appealed  affainst.  Tbe  proviso  in  the  5th  clause  of  the  statute,  that  the  sub- 
stitute shall  undertake  and  make  provision  for  the  maintenance  of  his  other 
children,  to  the  satisfaction  of  the  justice  of  the  peace  to  whom  application 
shall  be  made  under  the  act  for  the  relief  of  his  family,  was  not  complied  with 
in  any  manner  whatever.  A  demand  having  been  made,  in  pursuance  of 
the  order  and  certificate  above  mentioned*  tbe  overseers  of  Pillsng  appealed 
against  them  to  sessions,  being  the  next  sessions  after  such  demand* 

The  question  turned  on  the  2d  and  5th  sections  of  tbe  slat.  43  Geo.  3.  c. 
47.  By  the  first  of  these,  if  any  person  serving  or  enrolled  in  the  militia  df 
£*£&*&  qf  &  baUotted  man  qr  substitute,  jtc  shall,  when  embodied  and  call- 
ed out  into  actual  service,  leave  a  family  unable  to  support  themselves,  the 
overseers  of  the  poor  of  the  parish  dec.  where  the  family  of  such  person  shall 
dwell,  shall,  by  order  of  a  justice  of  the  peace,  pay  to  the  family  of  every 
such  militia-man,  out  of  the  poor's  rates,  a  certain  weekly  allowance  not  ex- 
ceeding the  local  price  of  one  day's  labour  in  husbandry,  nor  less  than  1*.  for 
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every  child  born  in  wedlock,  and  under  the  age  of  10  years ;  and  at  the  like 
rate  for  his  wife.  Bat  the  5th  section  provides,  "  that  no  allowance  under 
"this  act  shall  he  ordered  Or  paid  to  the  family  of  any  substitute,  &c.  who 
u  shall  at  the  time  of  his  enrolment  have  fraudulently  and  falsely  represented 
u  and  declared  that  be  had  no  wife  or  family ;  or  to  any  substitute,  fcc.  hay 
uing  more  than  one  child  at  the  time  of  his  enrolment,  who  shall  hare  fraud- 
ulently and  falsely  represented  and  declared  at  the  time  of  such  enrolment, 
11  that  be  had  only  one  child :  Provided  always,  that  where  the  substitute/  &e. 
"to  whom  any  such  family  shall  belong,  shall  undertake  and  make  provision 
"for  the  maintenance  of  his  other  children  to  the  satisfaction  of  any  justice 
"of  the  peace,  Jcc.  it  shall  be  lawful  fbr  such  justice  to  order  the  allowance 
"under  this  act  to  be  paid  in  respect  of  the  wife  of  such  substitute,  fee.  and 
<*of  ooe  child  of  such  family  under  the  age  of  10  years." 

/.  WiUktms  was  heard  in  support  of  the  order  and  certificate  of  the  mag- 
istrate, and  contended  that  the  intention  of  the  legislature  appeared  from  the 
whole  of  these  clauses  to  be  that,  whether  the  mUitia-man  made  a  fraudulent 
and  false  representation  of  the  state  of  his  family,  or  not,  provision  might  be 
made  to  the  extent  of  his  wife  and  one  child.  That  the  words  "  such  family," 
following  the  proviso  at  the  end  of  the  6th  clause,  meant  a  wife  and  one  or 
more  children  ;  and  that  the  exclusion  from  the  benefit  of  the  provision,  upon 
making  a  fraudulent  and  false  representation  of  the  state  of  his  family,  was 
only  meant  to  attach  on  cases  where  there  wan  a  wife  and  more  than  one 
child.  The  Court  however,  without  hearing  Hclroyd,  contra,  were  clear- 
ly of  opinion  that  the  fraudulent  and  false  declaration  made  by  the  militia- 
man in  this  case  excluded  him  from  the  benefit  of  the  act 

Lord  Ellbkboboooh,  G.  J.  It  is  only  necessary  to  read  the  words  of  the 
act  in  this  case  ;  they  areunpervertible :  they  refer  as  well  to  the  case  of  a  sub- 
stitute who  having  a  wife  or  child,  or  children,  shall  fraudulently  and  falsely 
declare  at  the  time  of  his  enrolment  that  he  has  no  wife  or  family,  as  to  one 
who,  having  more  than  ooe  child,  shall  fraudulently  and  falsely  declare  that 
be  has  only  one:  in  either  case  he  is^excluded  from  the  benefit  of  the  provi- 
sion. But  if  he  ehuse  to  tell  the  truth  at  the  time,  that  he  has  a  wife  and  one 
child,  they  are  to  be  provided  for :  or,  if  having  more  than  one  child,  he  un- 
dertakes and  makes  provision  for  the  rest,  the  magistrate  is  empowered  to  or- 
der the  allowance  to  be  made  for  his  wife  and  one  child  under  the  age  of  10 
years.  This  man  then,  having  made  the  fraudulent  and  false  declaration 
stated,  is  excluded  from  the  benefit  of  the  allowance  by  the  plain  terms  of  the 
legislature. 

Per  Curiam,  Order  Sf  sessions  confirmed, 

disallowing  the  order  of  the 
justice  of  the  peace. 


.  The  King  v.  The  Inhabitants  of  Inglefield. 

18  East,  817.    Feb.  8, 18 1L. 

Where  husband  and  wife  and  their  children  were  removed  by  aa  order  of  jiwtices  to  the  place 
of  their  last  settlement,  and  that  order  was  suspended  as  to  the  hatband,  until  it  shood  be 
made  to  appear  that  he  was  sufficiently  recovered  to  be  able  to  travel ;  the  wife  and  chil- 
dren being  removed  after  his  death,  without  any  subsequent  order,  is  no  reason  for  the  sea- 
sons to  quash  that  order  on  appeal,  nor  to  quash  another  order  for  payment  of  the  charges 
of  such  i 


TWO  justices  made  an  order  dated  21st  of  March,  1809,  for  the  re- 
moral  of  Joseph  Tvmmi,  Elizabeth  his  wife,  and  their  two  infant  children 
by  name,  from  Englefidd  in  the  county  of  Barks,  to  Cassmgton  in  Oxford- 
*m;  and  by  another  order  of  the  same  date,  recking  that  the  said  Joseph 
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Ttrnmswas  then  unable  to  travel  by  reason  of  sickness  and  infirmity  of 
body,  they  suspended  (by  virtue  of  the  stat.  36  Geo.  3.  c.  101.  s.  2,) 
the  execution  of  the  first  order  as  to  Joseph  Timms*  until  it  should  be  made 
appear  to  them  that  he  was  sufficiently  recovered  from  bis  illness  to  be  remov- 
ed without  danger ;  and  afterwards  they  made  a  third  order,  dated  17th  of 
March,  1810,  by  which,  after  stating  that  it  had  been  proved  on  oath  before 
them  that  Joseph  Timms,  named  in  the  order  of  removal  first-mentioned,  died 
on  the  7th  instant,  and  that  the  reasonable  charges  incurred  by  the  suspension 
of  the  said  order  of  removal  amounted  to  412.  4r.  64.,  they  directed  the  parish 
officers  of  Cassington,  to  which  the  said  pauper  was  to  have  been  removed,  to 
pay  those  charges  to  the  parish  officers  of  Englefidd. 

After  the  death  of  Joseph  Timtns,  bis  wife  and  children  were  remov- 
ed (a),  under  the  fist-mentioned  order,  from  Englefield  to  Cassington :  and  on 
appeal  by  the  latter  parish  against  such  order,  and  also  the  order  for  the  pay- 
ment of  the  charges,  all  the  three  orders  above  mentioned  were  quashed  as 
insufficient,  inasmuch  as  the  order  suspending  the  order  of  removal  bad  not 
been  itself  taken  off  an  order  of  magistrates  on  the  death  of  Joseph  Timms; 
Itytyect  to  the  opinion  of  the  Court  on  these  facts. 

..  Abbott  appeared  in  support  of  the  order  of  sessions,  and  Burrough  and 
Wakefield,  contra.  But  toe  difficulty  occurred  upon  the  opening  of  the  case, 
which  the  Court  thought  could  not  be  gotten  over,  upon  what  ground  ibe  ses- 
sions could  quash  these  orders,  which  upon  the  face  of  them  were  aU  good, 
when  the  real  objection  to  the  removal  of  the  wife  and  two  children,  if  any, 
was  the  want  of  another  order  of  magistrates  taking  off  the  suspension  of  the 
original  order  of  removal.  The  respondent's  counsel,  indeed,  suggested  that 
the  death  of  the  husband  operated  as  a  natural  death  to  the  order  of  suspen- 
sion ;  but  the  Court  did  not  decide  the  case  on  that  ground  :  and  h  was  ob- 
served, e  contra,  that  the  terms  of  the  order  of  suspension  did  not  apply  to  the 
case  of  death,  but  it  was  to  operate  till  the  sick  person  could  be  safely  remov- 
ed. For  the  other  reason,  however,  the  court  quashed  the  order  of  session* : 
and  Lb  Blanc,  J.  referred  to  the  precedent  of  a  permission  to  remove  after  an 
order  of  suspension,  given  in  the  new  edition  of  Bum's  Justice,  as  being  best 
adapted  to  such  a  case. 

(«)  The  provision  made  for  the  suspension  of  orders  of  removal  in  the  eases  provided  for  by 
the  act  of  the  85  Geo.  S.  c.  801.  i.  2,  hut  been  well  confirmed,  and  the  true  npirit  of  H  followed 
up,  by  the  declaratory  lection  (8)  of  the  etat.  49  G.  8.  e.  124,  which,  **  merder  to  avoid  any 
••  pretence  for  forcibly  separating  hnaband  and  wife,  or  other  peraoni  nearly  connected  with 
••  or  related  to  each  other,  and  who  are  living  together  at  one  family  at  t  bo  time  ef  any 
M  order  of  removal  made,  or  vagrant  mm  granted,  during  the  dangerous  sickness  of  other  n- 
"  firmity  ef  any  one  or  more  of  inch  family  on  whose  account  the  execution  of  each  order  of 
"  removal  or  vagrant  past  ahall  be  suspended;"  enacts  and  declares*  "  That  where  any  or- 
"  der  of  removal  or  vagrant- pass  shall  be  suspended  by  virtue  of  this  or  of  the  said  recited 
"act,  on  account  of  the  dangerous  sickness  or  other  infirmity  of  any  person  or  persons  tbere- 
'•  by  directed  to  be  removed  or  passed,  the  execution  of  such  order  of  removal  or  vagrant-pans 
"  ahall  also  be  suspended  for  the  tame  period  witb  respect  to  every  other  person  named  tbere- 
"  in  who  was  actually  of  the  same  household  or  famHy  of  such  sick  or  infirni  person  or  per- 
"  sons  at  the  time  of  such  order  of  removal  made  or  vagrant-pass  granted. vv  Tnk,  it  appears, 
waa  the  true  tense  of  the  original  clause,  which  required  and  authorized  the  magistrates 
"  making  nnch  order  of  removal,  or  granting  tuck  vagrant-past,  to  suspend  the  execution  of 
"  the  tame,  (t.  e  of  the  order  or  paas  in  iotot)  until  they  were  satisfied  that  it  might  safely 
"  be  executed  without  danger  to  any  person  who  waa  the  subject  of  the  tame.*'  But  some 
magistrates  having  doubted  their  authority  in  tbit  respect,  it  was  thought  better  to  put  an  end 
to  all  doubt  by  the  declaration  of  the  legislature  at  soon  at  a  fit  opportunity  was  presented  by 
the  introduction  of  the  bill  in  question,  which  contains  in  other  clauses  several  judicious  addi- 
tions to  the  former  act.  These  and  .other  laws  of  the  like  description  are  from  lime  to  time 
petted  by  a  legislature,  the  individuals  of  which,  for  the  most  part,  at  well  a*  those  by  whom 
such  laws  are  pot  in  forte,  contribute  very  largely  to  the  expence  created  by  them.  They  are 
mended  no  lest  in  sound  policy,  that  in  justice  and  Christian  doty.  It  is  on  occasion  of  tick- 
nets  principally,  or  other  accidental  necessity,  and  in  old  age,  that  the  honest  labourer  stand* 
ia  need  of  this  national  tad  paternal  care. 
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The  King  v.  The  Inhabitants  of  St.  Paul*  Deptford. 

IS  East,  S26.    Feb.  6, 1811. 

fettling  for  40  days  open  a  tenement  at  the  yearly  rent  of  1ft/.,  the  landlord  paying  rales  and 
lams,  will  confer  a  settlement  upon  the  tenant. 

UPON  an  appeal  against  an  order  of  justices  removing  Richard  Rice,  his 
wife  and  child,  from  the  parish  of  St.  Paid,  Deptford,  in  the  county  of  Kent, 
to  the  parish  of  Greenwich,  the  sessions  quashed  the  order,  subject  to  the  opin- 
ion of  the  Court  upon  this  case. 

Richard  Rice,  the  pauper,  at  Christmas,  1807,  rented  a  tenement  of  E.  Bur* 
fori  in  Greenwich,  and  resided  upon  it  more  than  40  days  under  an  agree- 
ment, by  which  it  was  stipulated,  that  be  should  pay  10/.  by  the  year  to 
Burford  for  the  said  tenement,  and  that  Burfird  should  pay  an  taxes,  rates, 
and  eharges  whatsoever ;  which  he  did.  The  cdurt  *>f  quarter  sessions  were 
of  opinion,  that  if  the  taxes,  rates,  and  charges,  usually  deemed  tenant's  tax- 
es, are  to  be  deducted  from  the  10/.  which  the  tenant  agreed  to  pay  to  the  land- 
lord, the  said  tenement  was  not  of  the  annual  value  of  10/. :  but  if  those  taxes 
are  not  to  be  deducted,  the  said  tenement  was  of  the  value  of  10/. 

Gurney,  in  support  of  the  order  of  sessions,  said  that  this  case  had  been  re- 
served, in  order  tp  bring  under  the  revision  of  the  Court  the  judgment  in  the 
case  of  The  King  v.  Framlingham;  Burr.  S.  C.  748,  which  he  admitted  to 
be  directly  in  point :  but  thai  was  decided  in  the  absence  of  Lord  Mansfield, 
and  at  a  time  when  the  Court  leant  much  in  favour  of  settlements :  but  of  late 
they  have  in  all  cases  of  doubt  resorted  to  the  words  of  the  act  of  parliament  : 
and  here  it  is  clear,  that  if  the  landlord  be  to  pay  all  the  tenant's  rates  and  tax- 
es out  of  the  107.  annual  rent  reserved,  the  yearly  palue  of  the  tenement  can- 
not be  so  much  as  10/.,  which  is  necessary  to  confer  a  settlement  by  the  words 
of  the  statute,*  13  &  14  Car.  2.  c.  12.  It  is  the  same  thing  whether  the  tene- 
ment be  let  for  9/.,  the  tenant  paying  1/.  for  his  own  taxes;  or  whether  the 
rent  reserved  be  10/.,  the  landlord  undertaking  to  pay  1/.  for  the  taxes  paya- 
ble by  the  tenant. 

Taddy,  contra,  was  stopped  by  the  Court. 

Lord  Ellbnborotjgh,  C,  J.  if  we  were  sitting  to  hear  the  case  of  The 
King  v.  Framlingham  now  argued,  the  argument 'might,  have  weight;  but  it 
having  been  settled  nearly  40  years  ago  that  the  rent  reserved  (all  fraud  apart) 
is  to  be  taken  as  the  criterion  of  the  value  of  the  tenement,  without  reference 
to  the  payment  of  the  rates  and  taxes  by  the  landlord,  we  are  not  now  at  lib- 
erty to  disturb  that  decision  upon  any  speculative  opinion.  The  tenant  may 
be  said  to  obtain  credit  for  a  tenement  in  one  sense  of  the  yearly  value  of  10/. : 
and  I  cannot  say  that  the  former  decision  is  so  directly  against  the  words  of 
the  act  as  necessarily  to  be  wrong. 

Grose,  J.  It  is  better  stare  decisis.  The  very  case  has  been  already  de- 
termined. 

Le  Blanc,  J.  If  we  were  to  decide  against  the  former  case,  it  would  let 
in  the  deduction  from  the  amount  of  the  rent  reserved  of  every  payment  to  be 
made  by  the  landlord  which  might  have  been  thrown  upon  the  tenant.  The 
rale  being  settled  otherwise,  it  is  better  to  abide  by  it. 

Batlby,  J.  There  is  quite  uncertainty  enough  in  settlement  cases ;  and 
when  a  point  has  been  once  decided,  it  is  best  to  adhere  to  the  decision. 

Order  of  Sessions  quashed. 
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The  King  v.  Marshall  and  Grantham. 

18  East,  821.    Feb.*,  1811. 

The  Court  will  not  grant  *  rale  niri  for  a  criminal  information  aninet  a  aacirtrttft  nkteio 
the  second  term  after  the  imputed  offence,  aa  te  SreoMe  ban  from  the  opportunity  of 
•hewing  eaoae  against  it  in  the  same  term: 

OARROW moved  for  a  criminal  information  against  the  defendants,  jus- 
tices of  the  peace  for  the  parts  of  IAndeey  in  the  county  of  Lincoln,  for  hav- 
ing, on  the  24th  of  October  last,  improperly,  as  it  was  suggested,  granted  an 
ale  licence.  The  prosecutor  had  given  the  magistrates  notice  of  the  intended 
application  to  this  Court  on  the  26th  of  January.  But  the  Court  now  refused 
to  entertain  it,  because  it  was  made  so  late  in  the  second  term  that  the  mag- 
istrates would  have  no  opportunity  of  shewing  cause  in  the  present  term 
against  a  rule  nisi  for  an  information,  if  granted.  And  Le  Blanc,  J.  read  a 
note  of  a  case  of  The  King  v.  Thomas,  H.  41  Geo.  3.  which  was  a  similar 
application  against  a  justice  of  the  peace ;  and  because  the  offence  was  stated 
to  have  been  committed  in  October,  and  the  motion  was  not  made  till  so  late 
in  Hilary  term  that  there  was  not  time  for  the  magistrate  to  shew  cause  in 
that  term  against  it,  the  Court  refused  to  grant  the  rule. (a) 


Forbes  and  Another  v.  Aspinall. 

18  East,  823.    Feb.  11, 1811. 

The  valuation  upon  a  freight  policy  of  insurance  if  calculated  upon  all  the  gooda  the  ship  ■ 
intended  to  carry  upon  the  voyage  insured  ;  and  if  by  a  peril  insured  against  the  ship  be 
lost,  when  part  only  of  the  goods  the  freight  of  which  was  intended  to  be  covered,  was  en 
beard,  the  valuation  mast  be  opened,  and  the  sssured  can  only  recover  aa  for  that  propor- 
tional ahare;  as  where  freight  valued  at  6500/.  waa  insured  on  a  ship  from  any  port  or 
ports  in  Hayti  to  Liverpool:  and  the  ship  which  bad  sailed  with  goods  from  Liverpool  to 
Hayti  on  a  voyage  of  barter,  after  exchanging  a  part  of  her  outward  cargo  for  65  bales 
of  cotton  at  one  port  of  Hayti*  proceeded  with  the  same  to  another  port,  Tor  the  purpose 
of  making  a  similar  barter  of  the  rest  of  the  outward  cargo,  but  was  lost  by  a  peril  of  the 
sea  before  it  was  effected;  the  aasored  was  only  entitled  to  recover  the  freight  of  the  55 
bales  of  the  return  cargo  on  board ;  though  there  was  a  moral  certainty  at  toe  time,  that 
the  remaining  part  of  her  outward  cargo  would,  except  for  the  losa,  have  been  exchanged 
for  a  fall  return  cargo;  for  shortly  after  the  loss  of  the  ship  the  goods  saved  from  the  wrack 
were  in  fact  exchanged  for  more  produce  than  was  sufficient  to  have  covered  the  freight 
insured. 

Bat  if  there  be  a.  loss  by  a  peril  insured  against  of  the  whole  subject-matter  of  the  insurance 
to  which  the  valuation  applied,  aa  of  a/7  the  intended  freight,  where  the  insurance  ie  on 
freight,  the  valuation  in  the  policy  will  not  be  opened. 

And  in  an  action  on  a  freight  policy  it  seem*  sufficient  to  prove  n  contract  under  Wmoh  the 
ahip  owner  would  have  been  entitled  to  demand  freight  if  the  voyage  were  not  stopped 
by  a  peril  insured  against 

THIS  case  came  before  the  Court  upon  a  motion  for  a  new  trial  in  an  ac- 
tion on  a  policy  of  insurance,  in  which  the  plaintiffs  had  recovered  a  verdict 
at  the  sittings  after  last  Trinity  term  at  Guildhall.  It  was  first  moved  in  the 
last  term,  when  a  rule  to  shew  cause  was  granted  ;  and  it  was  afterwards  ar- 
gued at  length  in  the  same  term,  by  The  Attorney- General,  Scarlet,  and 
Richardson,  on  the  part  of  the  plaintiffs,  and  by  Park  and  LittUdale  for  the 
defendant.  The  Court  took  till  this  term  to  consider  of  their  judgment;  in 
delivering  which  the  Lord  Chief  Justice  went  so  fully  into  the  arguments  ur- 
ged, and  the  cases  cited  at  the  bar,  that  it  is  unnecessary  to  repeat  them. 

(a)  Vide  The  King  v.  Harriet  and  Another,  ante,  270. 
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The  iasnrance,  as  it  concerned  this  ease,  was  on  freight  valued  at  65001. 
upon  the  ship  Chiswick  u  at  and  from  any  port  or  ports  in  Hayti  to  Liverpool, 
or  her  port  of  discharge  in  the  United  Kingdom."  The  declaration  alleged, 
that  on  the  9th  of  July,  1808,  the  ship  was  in  safety  in  a  certain  port  in  Hayti, 
aod  that  divers  goods  and  merchandizes  were  then  and  there  loaded  on  hoard 
to  be  carried  on  the  voyage  insured ;  that  the  plaintiffs  were  interested  in  the 
freight,  &c.  to  the  amount  insured :  and  that  on  the  15th  July  the  ship,  with 
the  goods  on  hoard,  was  lost  by  the  peril  of  .the  seas,  and  the  plaintiffs  thereby 
lost  their  freight,  be. 

The  facta  proved  and  admitted  were,  that  the  plaintiffs  were  the  owners  of 
the  ship  Chiiwick  ;  that  she  sailed  from  Liverpool  with  the  goods  to  Hayti  to 
trade  there,  and  to  bring  home  a  return  cargo  of  produce,  and  arrived  at  Hay- 
ti on  the  4th  of  July,  1808,  with  goods  to  be  there  bartered  for  other  goods  to 
be  brought  back  to  Liverpool.    Part  of  the  goods  were  accordingly  bartered 
and  exchanged  for  55  bales  of  cotton,  which  were  shipped  on  board  at  Jaque- 
md (on  the  south  side  of  Hayti :)  the  remaining  part  of  her  outward  cargo 
was  still  on  board,  and  would  in  all  probability  have  been  exchanged  for  oth? 
er  goods,  but  for  the  loss  after-mentioned.    That  the  ship  proceeded  froai 
Jaquemd  to  Au   Cayes,.  another  port  of  Hayti,  to  barter  away  the  residue  of 
her  outward  cargo,  and  to  complete  her  lading  home ;  and  with  such  cargo, 
and  the  55  bales  on  board,  was  in  safety  on  the  15th  of  July,  when,  by  the 
perils  of  the  seas,  she  was  driven  on  shore  and  lost.    That  the  defendant  set* 
tied  for  the  freight  of  the  55  bales  of  cotton,  without  prejudice  to  the  plain* 
tifls  claim  for  further  loss  of  freight,  if  they  were  entitled  to  it.    That  the  re- 
maining part  of  the  outward  cargo,  though  damaged,  was  saved  from  the 
wreck,  and,  in  twelve  days  after  the  loss  of  the  ship,  was  exchanged  for  250 
tons  of  cofiee  and  100  tons  of  wood,  the  freight  of  which  would  have  been  of 
larger  value  than  the  sum  insured  on  freight,  if  the  ship  had  not  been  lost. 
Lord  Ellenboeough,  C.  J.  now  delivered  the  judgment  of  the  Court 
This  was  a  motion  for  a  new  trial  in  an  action  upon  a  policy  of  insurance 
"at  and  from  any  port  or  ports  in  Hayti  to  Liverpool,"  dec.  on  freight  valued 
tl  66002.     The  ship  had  sailed  from  Liverpool  to  Hayti  with  a  cargo  intend- 
ed for  barter ;  had  bartered  away  part  of  her  outward  cargo,  and  taken  in 
6o"  bales  of  cotton  in  part  of  her  return  cargo :  and  was  proceeding  from  ope 
port  in  Hayti  to  another ;  viz.  from  Jaquemd  to  Au  Cayes,  to  barter  awqy  the 
residue  of  her  outward  cargo,  aod  to  complete  her  lading  home,  when  she 
met  with  an  accident  by  the  perils  pf  the  seas  which  occasioned  a  total  loss. 
If  the  plaintiffs  be  only  entitled  to  a  satisfaction  for  a  partial  loss  that  satisfac- 
tion has  already  been  made,  and  a  nonsuit  should  be  entered.     But  the  plain- 
tiffi  contend,  that  as  this  was  a  valued  policy,  and  as  part  of  the  goods  to  be 
carried  upon  the  freight  insured  were  on  board  at  the  time  of  the  loss,  they 
are  entitled  to  claim  their  verdict  for  a  total  loss.    Freight  is  the  profit  earned 
by  the  ship-owner  in  the  carriage  of  goods  on  board  bis  ship ;  and  an  insur- 
ance upon  freight  is  an  insurance  made  in  order  to  secure  that  profit  to  the 
ship  owner,  in  ease  he  is  prevented  by  any  pf  the  perils  insured  against  from 
actually  earning  such  profit.     An  insurance  upon  freight  has  no  reference  to 
the  hull  of  the  ship,  or  its  outfit  for  the  voyage ;  both  of  which  are  protected 
by  insurance  upon  the  ship ;  but  its  sole  object  is  to  protect  the  insured  from 
wing  deprived,  by  any  of  the  perils  insured  against,  of  the  profit  he  would 
otherwise  earn  by  the  carriage  of  goods.    To  recover,  therefore,  in  any  case 
upon  a  policy  on  freight,  it  is  incumbent  on  the  assured  to  prove,  that  unless 
aoiDe  of  the  perils  insured  against  had  intervened  to  prevent  it,  some  freight 
would  have  been  earned ;  and  where  the  policy  is  open,  the  actual  amount  of 
the  freight,  which  would  have  been  so  earned,  limits  the  extent  of  the  under- 
writer's liability.     In  every  action  upon  such  a  policy  evidence  is  given,  either 
fat  goods  were  put  on  board,  from  ipe,  carriage  of  which  freight  wou|d  result, 


168  CASES  IN  HILARY  TERM 

or  that  there  was  some  contract,  under  which  the  ship-owner,  if  the  voyage 
were  not  stopped  by  the  perils  insured  against,  would  have  been  entitled  to 
demand  freight :  and  in  either  case,  if  the  policy  be  open,  the  sum  payable  to 
the  ship-owner  for  freight,  together  with  the  premiums  ef  insurance  and  com- 
mission thereupon,  is  the  extent  to  which  the  underwriters  are  chargeable* 
In  this  case,  therefore,  as  there  was  no  contract  under  which  the  ship-owner 
could  claim  freight  but  for  goods  actually  shipped  on  the  homeward  voyage, 
the  assured  could  have  made  no  claim,  had  this  been  an  open  policy,  but  to 
the  extent  of  the  actual  freight  on  the  66  bales  of  cotton,  which  were  shipped 
for  this  country,  and  of  the  premiums  and  commission  thereon*  And  indeed 
that  point  has  been  settled  against  this  very  plaintiff  in  an  action  on  an 
open  policy  on  this  very  risk,  in  Forbes  and  Another  v.  Covrie,  in  Mr. 
Park's  Addenda  to  the  last  edit.  p.  604.  The  question  then  is,  whether  it 
makes  any  essential  difference,  that  this  is  the  case  of  a  valued  policy  ? 
And  we  are  of  opinion,  upon  full  consideration,  that  it  does  not.  The 
object  of  valuation  in  a  policy  is  to  fix  by  agreement  between  the  parties  in  an 
estimate  upon  the  subject  insured,  and  to  supersede  the  necessity  of  proving 
the  actual  value,  by  specifying  a  certain  sum  as  the  amount  of  that  value. 
In  fixing  that  sum,  if  the  assured  keep'  fairly  within  the  principle  of 
insurances,  which  is  merely  to  obtain  an  indemnity,  be  will  never  go  be- 
yond the  first  cost,  in  the  ease  of  the  goods ;  adding  thereto  only  the  premium 
and  commission,  and,  if  he  think  fit,  the  probable  profit :  and  in  die  case  of 
freight,  he  will  not  go  beyond  the  amount  of  what  the  ship  would  earn,  with 
the  premiums  and  commission  thereupon*  The  valuation  however,  in  the 
case  of  goods,  looks  to  all  the  goods  intended  to  .be  loaded;  and  in  the  case  of 
freight,  it  looks  io  freight  upon  all  the  goods  the  ship  is  intended  to  carry  up- 
on the  voyage  insured :  and  if  by  the  perils  insured  against  in  a  -valued  poli- 
cy on  goods,  part  only  of  the  goods  intended  to  be  covered  be  lost,  the  valua- 
tion must  be  opened,  and  the  assured  can  only  recover  in  respect  of  that  part : 
and  so,  if  by  the  perils  insured  against  the  freight  of  part  only  of  the  goods  to 
be  carried  be  lost,  the  assured  can  only  recover  in  respect  of  tjbat  loss,  ac- 
cording to  the, proportion  which  that  part  bears  to  the  whole  sum  at  which  the 
entire  freight  was  estimated  in  the  valuation.  If,  for  instance,  the  insurance 
be  generally  upon  goods,  and  the  goods  intended  to  be  protected  be  500  hogs- 
heads of  sugar,  and  a  valuation  be  made  accordingly,  but  the  ship  by  accident 
takes  on  board  100  only,  and  sails,  and  is  afterwards  lost  by  one  of  the  perils 
insured  against  with  those  100  on  board ;  can  it  be  contended  that  the  assur- 
ed shall  recover  to  the  full  amount  of  the  valuation,  that  is,  for  the  whole  500, 
when  he  has  lost  only  100  ?  So  in  the  case  of  freight ;  if  the  ship  would  car- 
ry 500  tons,  and  in  fixirig  the  valuation  the  assured  calculate  his  freight  upon 
500  tons,  but  when  he  reaches  the  loading  port  be  ean  get  10  tone  only  upon 
freight,  and  sails  upon  the  voyage  insured  with  those  10  tons  only ;  is  it  to  be 
allowed,  that  if  the  ship  be  lost  by  any  perils  insured  against,  and  he  thereby 
lose  freight  upon  10  tons,  he  shall  be  entitled  to  the  valuation  which  includes 
the  freight  upon  600  tons  ?  And  yet  to  this  extent  the  plaintiff's  argument 
in  this  case  is  carried.  The  proposition  is  monstrous :  instead  of  confining 
the  policy,  as  it  ought  to  be  confined,  to  a  contract  as  nearly  as  may  be  of  in- 
demnity, against  what  may  be  lost  in  respect  of  freight  by  the  perils  insured 
against,  it  converts  it  into  a  contract  of  indemnity  against  a  different  class  of 
accidents,  which  may  operate  to  prevent  the  assured  from  being  able  to  pro- 
cure a  full  cargo  upon  freight,  and  may  make  it  the  interest  of  the  assured, 
which  it  never  ought  to  be,  that  a  loss  should  happen.  The  Court,  therefore, 
will  look  for  very  strong  authorities  before  they  yield  to  such  a  proposition. 
It  was  pressed,  upon  the  argument,  that  in  the  case  of  a  valued  policy,  if  any 
interest  be  proved  to  be  on  board,  and  there  be  no  fraud,  a  total  loss  will  enti- 
tle the  assured  to  recover  the  sttm  specified  in  the  valuation.    And  to  that 
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position  we  accede,  with  this  limitation,  that  is,  provided  there  is  a  total  loss, 
by  any  of  the  perils  insured  against,  of  the  whole  subject-matter  of  insurance 
to  which  that  valuation  appUied :  viz.  of  all  the  intended  cargo  of  goods, 
where  the  insurance  was  on  goods ;  and  of  all  the  intended  freight,  where  the 
iosaiance  was  upon  freight.  But  if  it  be  meant  to  carry  that  position  to  this  ex- 
test,  that  the  underwriter  is  not  at  liberty  to  inquire  what  was  intended  to  have 
been  included  in  the  valuation  ;  or  when  he  has  ascertained  that  point,  that  he 
cannot  reduce  the  sum  below  the  valuation,  by  proving  that  apart  only  of  what 
was  included  in  the  valuation  has  been  lost  by  a  peril  insured  against ;  we  deny 
the  position  when  so  extended.  In  Shaw  v.  Felton,  2  East,  109,  which  has 
been  strongly  relied  upon,  the  interest  of  the  assured  was  in  ship  and  outfit, 
including  provisions  and  sea-stores  laid  in  for  slaves,  and  wages  advanced  to 
the  crew:  and  the  chief  ground  insisted  upon  for  opening  tbe  policy  was  this, 
that  the  principal  part  of  the  provisions  had  been  consumed  in  the  voyage,  and 
therefore  had  not  been  lost  by  the  perils  insured  against.  But  that  ground  was 
resisted  with  effect,  because  the  subject  insured  was  to  be  considered  as  of  the 
vaine  ascribed  to  it  when  the  voyage  commenced  ;  and  if  the  diminution  of  the 
provisions  were  to  be  allowed  to  reduce  the  extent  of  the  underwriter's  liabil- 
ity upon  the  policy,  every  valued  policy  upon  ship  would  be  to  be  opened ;  be- 
cause every  day,  after  the  voyage  commenced,  the  quantum  of  the  ship's  pro- 
visions would  be  proportionally  reduced.  Mr.  Justice  Lawrence,  in  the  opin- 
ion he  gave,  intimated  distinctly,  that  upon  an  open  policy  such  a  diminution 
would  not  have  varied  the  underwriter's  liability.  That  case,  when  examined, 
does  not  appear  to  have  proceeded  altogether,  if  at  all,  upon  a  distinction  be- 
tween valued  and  open  policies  ;  it  was  not  decided  upon  the  ground  that  if 
part  only  of  the  subject  intended  to  be  covered  by  the  policy,  and  included  in 
the  valuation,  were  lost  by  the  perils  insured  against,  the  policy  could  not  bo 
opened,  aad.the  liability  of  the  underwriters  apportioned ;  but  upon  this  ground 
merely,  our.,  that  in  the  case  .of  an  insurance  upon  ship  and  out-fit,  if  a  total 
loss  of  ship  occurred  by  a  peril  insured  against,  no  deduction  was  to  be  made 
for  provisions,  &c.  expended  in  the  voyage  before  the  loss  occurred,  or  for  the 
deterioration  of  the  ship  during  that  time ;  but  that  the  underwriters  were  to 
be  answerable  for  the  original  value,  estimated  in  whatever  manner  such  oiri* 
ginal  value  might.be,  as  though  the  loss  had  occurred  the  instant  after  the  pol* 
icy  attached.  Indeed,  where  a  loss  occurs  before  any  freight  is  earned,  it 
would  be  unjust  not  to  charge  tbe  underwriters  to  that  extent,  because  by  the 
event  it  has  became  of  no  avail  to  the  assured  that  the  provisions  have  been 
expended,  and  the  ship  used :  and  that  case,  as  applied  to  the  present,  only  de- 
cides, that  the  underwriter  is  chargeable  to  the  same  extent.  The  only  re- 
maining case  relied  upon  by  the  plaintiffs,  which  is  material  to  be  considered, 
is  that  of  Montgomery  v.  Egginton,  which  is  shortly  reported  in  3  Term  Rep. 
362.  That  was  an  action  on  freight  valued  at  15002.  ,  Freight  to  tbe  amount 
of  5002.  only  was  on  board  when  the  ship  was  lost ;  but  goods  to  the  amount 
of  the  rest  of  the  freight  were  ready  to  be  shipoed,  and  were  lying  on  the  quay 
for  that  purpose  at  the  time.  Lord  Kenyan  told  the  jury,  that  if  this  were  a 
bona  fide  transaction,  and  not  a  mere  colourable  insurance,  and  a  gaming  pol- 
icy, the  assured  was  entitled  to  recover  for  tbe  whole  value  in  the  policy.  The 
jury  gave  a  verdict  for  that  sum  :  and  though  a  rule  nisi  for  setting  aside  the 
verdict  was  obtained,  yet  the  opinion  of  the  Court  being  strongly  aoainst  the 
rule,  it  was  afterwards  abandoned.  The  grounds  "of  this  decision  do  not  ap- 
pear :  whether  it  proceeded  upon  a  distinction  between  valued  and  open  poli- 
cies is  not  expressly  stated :  and  it  might  be,  that  upon  an  open  policy  in  such 
a  case,  Lord  Kenyon  and  the  Court  might  have  thought  that  the  assured  would 
nave  been  entitled  to  recover  in  respect  of  the  freight  on  the  goods  on  shore, 
a*  well  as  for  the  freight  of  those  that  were  actually  put  on  board.  There 
might  be  circumstances  in  that  case  which  would  have  entitled  the  ship  own- 
er to  full  freight,  had  the  owners  of  the  goods  on  shore  refused  to  let  them  be 
Vol.  VII.  22 
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shipped,  and  the  ship  had  sailed  with  that  part  only  which  she  had  on  board  : 
there  might  have  been  a  contract  for  giving  the  ship  a  full  loading ;  or  it  might 
have  been  considered,  (though  it  is  difficult  to  suppose  that  it  was,)  that  as  the 
residue  of  the  goods  to  complete  a  cargo  was  ready  to  be  shipped,  and  lying 
on  the  quay  for  the  purpose,  it  was  the  same  to  the  assured  as  if  they  really 
had  been  shipped.  If  that  case,  however,  is  to  be  considered  as  having  decid- 
ed, that  upon  a  policy  estimating  the  freight  upon  a  full  cargo  at  150QL,  a  loss 
by  a  peril  insured  against  may  be  recovered  to  that  extent,  when  a  third  only 
of  a  cargo  is  obtained,  and  freight  to  the  amount  of  such  third  could  only  have 
been  earned,  and  when  it  was  uncertain  whether  more  ever  could  have  been 
procured ;  we  should  pause  long  before  we  allowed  ourselves  to  adopt  such  a 
ground  of  decision :  we  should  hesitate  extremely  before  we  should  say,  that 
1600/.,  the  calculated  amount  of  the  whole  intended  risk,  should  be  paid  for  a 
loss  of  5001.  incurred  in  respect  of  a  third  of  the  intended  risk ;  in  other 
words,  that  a  total  loss  should  be  paid  for  a  loss  of  only  one  third  of  that  which 
the  parties  to  the  insurance  contemplated  as  the  whole  subject  insured.  It  is 
sufficient,  however,  to  say,  that  that  case  is  distinguishable  from  this  in  many 
of  its  circumstances.  There  a  full  cargo  was  ready  to  be  laden,  and  the  ship 
in  a  state  ready  to  receive  it,  and  nothing  but  the  perils  insured  against  did,  or 
as  (appears)  could  prevent  its  being  received :  here  it  was  uncertain  whether 
any  additional  cargo  could  have  been  ever  procured,  and  the  outward  cargo 
must  also  have  been  discharged  before  the  homeward  cargo  could  have  been 
completed  :  so  that  the  ship  was  not  ever  in  a  condition  to  receive  her  home* 
ward  cargo,  if  the  cargo  had  been  ready,  which  it  never  was,  to  have  been  pot 
on  board.  In  a  case,  therefore,  circumstanced  as  this  is,  where  the  valuation 
was  with  reference  to  freight  upon  a  complete  cargo ;  where  a  complete  cargo, 
or  any  thing  like  a  complete  cargo,  never  was  in  fact  obtained,  and  for  all 
that  appears  never  might  have  been  obtained;  where  there  was  no 
contract  by  any  person  to  load  a  complete  cargo,  or  pay  dead  freight,  but 
the  ship  was  a  mere  seeking  ship ;  we  cannot  feel  ourselves  warranted  in  say* 
ing,  that  there  has  been  a  total  loss  by  any  peril  insured  against  of  that 
which  the  insurance  was  intended  to  cover,  and  which  the  valuation  contem- 
plated, viz.,  freight  upon  a  complete  cargo ;  but  are  obliged  to  monounce, 
that  no  loss  by  the  perils  insured  against  is  made  out  beyond  the  loss  of 
freight  upon  part  of  a  cargo  only,  viz.,  upon  the  65  bales  of  cotton  :  that  the 
assured  are  therefore  not  entitled  to  recover  a  total  loss,  but  an  apportionment 
only,  according  to  the  measure  of  their  actual  loss :  and  as  that  apportionment 
has  been  already  allowed  to  the  plaintiffs,  that  there  most  be  a  new  trial  in 
this  case.(l) 

(1)  [See  Forbu  v.  Corcu,  1  Camp.  520.  Flint  v.  FUmyng,  1  B.  &  Ad.  45.  WW 
lianuon  v.  /fines,  8  Bing  81.  n.  Jnglit  v  Vaux,  3  Camp.  487.  Ball  v.  Brown*  2  Dow. 
867.  Davidson  v.  WUlauy.  1  M.  Si  S.  818.  Livingston  v.  Col.  Int.  Co.  8  Johns.  49. 
Patrick  v.  Eanut,  8  Camp.  441.  Mou*  ▼.  Pratt,  4  do.  297.  Dr.  Longuemtre  v.  Phanix 
Int.  Co.  10  Johoa.  127.  Same  v.  JV.  F.  Fire  In:  Co,  10  do.  201.  Davy  t.  HalltU,  8 
Cai.  19.  Curling  v.  Long,  1  B.  &  P.  686.  (per  Eyre,  C.  J.)  Want  v.  Miller.  1  D. 
&  R.  1.  4  B.  Si  C.  588.  1  C.  Si  P.  227.  According  to  the  foregoing  caaoa,  if  there  be 
a  contract,  whether  Terbal  or  written,  to  lopply  a  cargo  or  to  pay  freight,  the  agreement  or 
charter-party  gives  an  entirety  to  the  contract  ef  freight,  and  if  the  risk  attach,  it  will  attach 
on  the  whole  freight:  and,  or  course,  in  case  ef  a  loss,  the  whole  will  be  recoverable  under 
a  valued  policy  although  bat  part  of  the  cargo  be  actually  on  board. 

Where,  however,  there  is  no  such  entirety  of  contract,  and  bat  a  partial  loss  on  freight  k 


recoverable,  still,  the  necessity  of  going  ont  of  the  poticv  to  adjust  this  partiaMoas,  does  not 
haw  that  the  valuation  ought  tobe  opened. 


See  2  Phill.  on  Ins.  p.  24  Sic— W.] 
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Usparicha  v.  Noble. 

18  East,  2SL    Feb.  11,  1811. 

A  native  Spaniard  domiciled  here  in  time  of  war  between  thii  country  and  Spain,  having  been 
licenced  in  general  tenna  by  the  king  to  ahip  goods  in  a  neutral  veaael  from  hence  to  certain 
porta  of  Spain ,  aneh  commerce  ia  legalized  for  all  purpose*  of  its  due  and  effectual  proae- 
cation,  either  tor  the  benefit  of  the  party  himself  or  ot  bis  correspondents,  though  residing 
ia  the  enemy  'a  country;  and  anch  goods  may,  therefore,  be  insured  by  him,  either  on  his 
account  or  as  agent  for  them:  and  he  may  sue  and  recover  upon  the  policy  in  his  own  name 
in  ease  of  a  loaa  by  capture:  and  this,  though  the  prize,  which  waa  taken  by  a  French 
privateer  ( France  being  a  co-belligerent  with  Spain  in  the  war,  and  both  governments 
having  issued  similar  decrees  against  British  commerce,)  was  afterwards  condemned  by  a 
French  consular  court  then  sitting  ia  rport  of  Spain,  into  which  the  prize  waa  oarried; 
for  in  respect  of  the  purposes  of  snch  licensed  trading,  the  subjects  of  Spain  concerned  hi 
it  are  to  be  regarded  as  British  subjects. 

THIS  waa  an  action  on  a  policy  of  insurance  on  fish  on  board  the  Prussian 
ship  Carlata,  at  and  from  Poole  to  St.  Andero  and  Bilboa,  both,  or  either,  sub- 
scribed by  the  defendant  for  150/.  on  the  29th  February,  1806,  a  copy  of 
which  policy  was  annexed  to  this  case.  The  declaration  contained  three 
counts ;  in  the  first,,  the  interest  was  averred  to  be  in  Lemona  Uria  and 
Francis  Joze  de  Uriarte  ;  in  the  second,  in  the  plaintiff  and  E.  J.  de  Uriarte  ; 
and  in  the  third,  in  the  plaintiff  alone :  and  the  loss  was  alleged  to  be  by 
capture.  At  the  trial  at  the  sittings  after  last  Michaelmas  term  at  Guildhall, 
before  Lord  EUenborough,  C.  J.  a  verdict  was  found  for  the  plaintiff,  for  137/. 
10*.  subject  to  the  opinion  of  the  Court  upon  the  following  case : 

The  plaintiff  is  a  Spaniard  by  birth,  but  has  been  domiciled  as  a  merchant 
in  this  country  for  the  last  eight  years.  In  February,  1808,  the  plaintiff  pur- 
chased^) 5400  quintals  of  fish,  and  shipped  the  same  ia  the  Prussian  ship 
the  Carlata  for  St.  Andero,  in.con&eauence  of  orders  from  the  agent  of  Mr. 
Lemona  Uria,  a  merchant  resident  in  Bilboa,  and  Mr.  Uriarte  a  Spanish 
gentleman  resident  at  Vera  Cruz  in  Spanish  America,  but  who  was  in  Eng- 
land at  the  time  of  the  purchase  and  shipment,  upon  a  temporary  occasion. 
Mr.  Ltm&na  Uria  was  interested  in  the  cargo  in  the  proportion  of  5-8ths,  and 
Mr.  Uriarte  in  the  proportion  of  3-8ths.  The  plaintiff  has  received  payment 
from  Mr.  Uriarte,  but  not  from  Mr.  Lemona  Uria.  On  the  21st  of  December, 
1907,  the  British  government  granted  a  licence  for  the  ship  Carlota  with  her 
said  cargo  to  proceed  on  to  the  voyage  in  question.  By  the  decrees  of  the 
French  and  Spanish  governments  at  the  commencement  of  the  war  with 
Great  Britain,  all  ships  and  goods  coming  from  England  were  declared  law- 
ful prize.  The  Carlata  sailed  from  Poole  on  the  28th  of  February,  1808; 
and  while  in  prosecution  of  her  voyage,  was  captured  (without  the  limits  of 
the  porta  of  St.  Andero  or  Bilboa)  by  two  French  privateers  belonging  to 
Bayonne,  and  was  carried  into  Castro,  a  port  of  Spain,  where  the  ship  and 
cargo  were  condemned  and  sold  by  the  sentence  of  a  French  consular  court, 
held  in  Spain,  on  the  8th  of  June,  1808.  At  the  time  of  the  capture  and 
condemnation,  France  and  Spain  were  co-belligerent  allies  at  war  with  this 
country.  The  question  was,  whether  the  plaintiff  were  entitled  to  recover  ? 
If  he  were  so  entitled,  the  verdict  was  to  stand  :  if  not,  then  the  verdict  was 
-to  be  set  aside  and  a  nonsuit  entered.  The  policy  referred  to  was  in  the  com- 
mon printed  form,  and  was  stated  to  be  made  by  the  plaintiff,  as  well  in  his 
own  name,  as  for  and  in  the  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  did,  should  or  might,  appertain,  for  himself  and  them  and 
every  of  them,  at  10  guineas  per  cent:  and  liberty  was  reserved  for  the 

(a)  It  was  agreed  in  the  eonrse  of  the  argument  that  the  goods  were  pnrehased  and  ship- 
ad  by  the  plaintiff,  on  aeeoaal  of  Us  correspondents,  and  not  on  his  own  account 
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•hip  "  to  have  any  clearances  and  carry  any  simulated  papers :"  and  also  ic 
"  was  lawful  for  the  said  ship  ip  the  voyage  to  proceed  and  sail  to*  and 
"  touch  and  stay  at  any  ports  or  places  whatsoever  and  wheresoever  to  load, 
"  unload,  and  reload  goods,  without  being  deemed  a  deviation."  A1  the 
conclusion  the  insurance  was  stated  to  be  "  10007.  on  5400  quintals  of  fish 
"  valued  at  60002.,  warranted  free  of  seizure  in  the  ports  of  Bilboa  and  "  St.  An- 
"  dero  ;  to  pay  a  loss  within  two  months  after  such  detention,  without  waiting  for 
"  condemnation  or  restitution."  And  the  king,  by  bis  licence  referred  to,  recit- 
ing that  "  whereas  Manuel  de  Mttnoz  y  Usparicha  (the  plaintiff)  hath  hum- 
"  My  represented  to  us  that  he  is  desirous  of  obtaining  our  royal  licence  for 
"  permitting  the  Prussian  ship  Charlotte,  M.  F.  J.  master,  of  about  300  tons 
41  burthen,  to  proceed  from  Pooh  to  Bilbaa  or  Sanlander,  with,  a  cargo  of  fish 
44  and  such  goods  as  are  permitted  by  virtue  of  our  order  of  the  11th  of  No* 
••  vemher,  1807,  to  be  exported ;"  thereby  directed  the  commander*  of  ail  his 
ships  of  war  and  privateers  "  not  to  interrupt  the  said  vessel,  but  to  suffer 
her  to  proceed  as  aforesaid."  This  licence  was  to  remain  in  force  for  four 
months,  and  at  the  expiration  thereof,  or  sooner  if  the  voyage  were  before 
completed,  was  to  be  deposited  with  the  commissioners  of  the  customs  at  the 
port  of  London,  or  with  the  collector  of  the  customs  at  the  out-ports.  Dated 
21st  December,  1807. 

Barnewall  for  the  plaintiff,  after  observing  that  the  plaintiff's  claim  was  re- 
sisted on  the  principal  laid  down  in  Conway  v.  Gray  and  Others,  10  East,  636, 
that  the  assent  of  every  subject  is  virtually  implied  to  every  act  of  his 
own  government,  and  therefore  that  a  foreigner  could  not  recover  here  upon 
a  policy  of  insurance  where  the  loss  happened  by  the  acta  of  the  government 
to  which  he  was  subject ;  contended,  that  that  principle  did  not  apply  to 
this  case,  where  the  capture  to  which  the  loss  was  to  be  attributed  was 
made  by  a  French  and  not  by  a  Spanish  force :  and  though  the  French  and 
Spanish  government  had  a  common  interest  at  the  time  for  some  purposes,.yet 
the  fact  of  their  being  co-belligerent  allies  in  the  war  against -this  country  did 
not  so  far  identify  the  subjects  of  Spain  with  tbo  government  of  France  as  to 
make  them  answerable  for  its  acts  within  the  principle  of  that  case.  Neither 
will  the  condemnation  of  the  vessel  by  the  French  consular  court  sitting  in 
Spain  work  that  effect ;  for  the  loss  was  by  the  capture  and  not  by  the  con- 
demnation, and  that  condemnation  was  in  the  name  and  by  the  authority  of 
the  French  and  not  of  the  Spanish  government  But  at  all  events,  the  effect 
of  the  king's  licence  was  to  make  the  licensed  Spaniard  an  alien  friend  in- 
stead of  an  alien  enemy,  and  thereby  to  except  him  from  his  implied  respon- 
sibility for  the  acts  of  his  native  government.  As  to  him'  the  licence  operated 
as  a  suspension  of  the  war(a)  pro  hoc  vice :  for  as  Ld.  C.  J.  Teroy  said  in 
Wells  v.  Williams,  1  Ld.  Bay.  282,  "  the  king  may  declare  war  against  one 

Kof  the  subjects  of  a  prince,  and  may  except  the  other  part ;  and  so  has 
lone  in  the  (then)  war  with  France  ;  for  he  has  excepted  in  his  declara- 
tion all  the  French  protestants ;  and  of  such  proclamations  all  ought  to  take 
notice,  because  the  war  begins  only  by  the  king's  proclamation."  According 
to  this  it  would  not  have  been  competent  to  have  objected  to  an  alien  plaintiff 
so  circumstanced,  that  his  property  had  been  captured  even  by  his  own  coun- 
trymen out  of  the  pale  of  the  king's  protection.  The  licence  here  operates 
in  the  same  way  and  to  the  same  extent,  for  the  purpose  for  which  it  was  grant- 
ed. The  object  of  the  British  government  in  granting  it  was,  that  this  trade 
should  be  carried  on  in  contravention  of  the  laws  of  Spain ;  the  instruments 
of  doing  this  meritorious  act  towards  the  British  government  were  the  sub- 
jects of  Spain,  who  thereby  incurred  the  risk  of  punishment  for  the  violation 
of  the  laws  of  their  own  country :  they  could  not  have  insured  them  for  all 

(a)  He  cited  Sir  W.  8c*Wt  jodgmeat  ia  the  ease  of  tee.  Hoop,  1  Rob.  h&mu  Rap.  Ml, 
1.  referring  te  Bfuk*r§trmkf  b.  1.  c  7. 
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the  purposes  of  the  licence,  therefore  the  licensee  must  be  considered  as  an 
alien  friend  ;  and  public  policy  as  well  as  fair  dealing  is  on  his  side.  He  re- 
ferred to  Kensington  v.  IngUs,  8  East,  273,  where  a  trading  with  an  alien 
enemy  for  specie  and  goods  to  be  brought  from  bis  own  country  in  his  ships 
into  our  colonial  ports,  having  been  licensed  by  the  king;  such  licence  was 
held  to  legalise  incidentally  an  insurance  on  tie  enemy's  ship  as  well  as  on 
the  goods  and  specie  put  on  board  for  British  subjects ;  and  that  it  was  com- 
petent for  the  British  agent  for  both  parties,  in  whose  name  the  insurance 
was  effected,  to  sue  upon  the  policy  in  time  of  war ;  he  being  under  no  per- 
sonal disability  to  sue,  and  the  trust  being  lawful. 

Bkhardson,  contra,  contended  that  this  case  came  directly  within  the  prin- 
ciple of  Conway  v.  Gray,  10  East,  636,  and  the  other  cases  decided  at  the 
same  time,  by  whieh  every  foreign  subject  was  considered  as  a  party  to  the 
acts  of  his  own  government,  and  therefore  precluded  from  recovering  upon  a 
policy  of  insurance  for  a  loss  occasioned,  as  it  may  be  said,  by  his  own  act. 
This  principle  was  established  without  any  relation  to  the  question  of  neu- 
trality ;  for  it  would  apply  as  well  to  the  case  of  a  friendly  as  of  a  hostile 
alien.  [Lb  Blanc,  J.  asked  if  the  argument  were  meant  to  be  applied  to  all 
the  persons  in  whom  interest  was  averred,  as  well  to  the  factor  resident  here, 
as  to  those  abroad  ?]  The  factor  Usparichoj  to  whom  the  debt  is  due  from  his 
correspondent  at  Bilboa,  has  no  insurable  interest  in  the  goods  on  that  account, 
as  was  holden  in  Lowrie  v.  Bourduu,  Dougl.  467 ;  but  he  has  his  remedy 
against  his  principal  who  employed  him  to  make  the  purchase.  The  plaintiff 
insured  merely  in  the  character  of  agent.  [Bayley,  J.  If  he  purchased  in  his 
own  name,  he  would  have  a  right  to  stop  the  goods  in  transitu.]  He  could  on- 
ly do  that  in  the  event  of  bankruptcy  or  insolvency  ;  but  such  a  right  wou|d  not 
give  him  an  insurable  interest :  it  would  only  make  him  a  creditor  of  those 
persons  for  whom  he  shipped.  [Lord  Ellenborough,  C.  J.  observed,  that  it 
did  not  appear  here  whether  the  plaintiff  had  purchased  the  goods  in  bis  own 
name,  or  on  his  own  credit,  so  as  to  make  himself  liable  for  them  to  the  vendor, 
in  which  case  be  might  retain  them  while  in  transitu(a) :  and  if  any  thing 
turned  upon  that  fact,  it  ought  to  be  ascertained  and  stated  in  the  case*—  The 
Attorney-General  said,  that  the  goods  were  shipped  on  account  of  the  plain- 
tiff's correspondents'  and  not  on  his  own  account.  And  after  some  discussion 
as  to  the  fact  between  the  counsel  at  the  bar,  Lord  EUenborough,  C.  J.,  said, 
he  thought  that  the  case  must  be  taken  as  if  the  plaintiff  had  no  interest  in  the 
property  at  the  time ;  and  then  it  stood  as  an  insurance  on  enemy's  property ; 
which  brought  the  question  to  the  effect  of  the  king's  licence.]  If  this  were 
a  question  upon  the  legality  of  the  voyage,  the  licence  would  bear  materially 
upon  it ;  but  upon  the  principle  which  governed  the  case  of  Conway  v.  Gray, 
it  is  immaterial  whether  the  parties  interested  where  hostile  or  neutral :  if  they 
be  answerable  for  the  act  which  occasioned  the  loss,  they  cannot  recover 
against  the  underwriter.  Now  here  not  only  did  the  Spanish  government  con- 
cur in  the  act  of  seizing  the  Spanish  property  in  a  neutral  ship,  committed  by 
the  French  privateer,  by  the  sanction  previously  given  under  their  own  de- 
creets) for  that  purpose,  in  conformity  to  the  Prench  decree ;  but  they  also 
consented  to  the  condemnation  of  it  by  lending  their  territory  for  this  pur- 
pose ;  and  the  French  consular  court  which  sat  in  Spain  could  only  derive  its 
efficacy  from  the  Spanish  government :  such  consent  results  too  from  the  char- 
acter of  co-beligerent(c). 

BamewaU  in  reply.  It  was  equally  a  loss  by  capture  whether  followed 
,        ,  -  - 

(«)  Vide  Ftise  v.  Wray,  8  Eaet,  St. 

(©)  It  waa  admitted  that  the.  S/wnttA  decree  followed  the  terms  of  the  French  decree, 
etated  in  Barker  v.  Blake,  9  Eaat,  284,  bat  withont  any  reference  from  the  one  decree  to  the 
other. 

(c)  The  case  of  Oddy  y.  Bovilt,  %  East,  478.,  end  the  aeveral  eases  there  cited  of  adju- 
dication* in  the  Admiralty  Costt  upon  this  snbjett  wars  referred  to. 
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by  condemnation  or  not.  It  would  have  been  the  same  if  the  capture  had 
been  made  by  pirates.  This  case  is  distinguishable  from  Conway  v.  Gray, 
and  the  other  cases  of  the  American  embargo ;  for  there  the  cause  of  loes  was 
not  within  the  contemplation  of  the  parties  at  the  time  of  subscribing  the  policies ; 
but  here  it  was  contemplated  by  them  :  for  here  the  fish  was  warranted  free 
of  seizure  in  the  ports  oiBUboa  and  St.  Andero  ;  from  whence  it  is  to  be  in* 
ferred  that  the  parties  looked  to  the  chance  of  seizure  and  confiscation  in  oth- 
er ports  of  Spain:  and  the  underwriters  further  engage"  to  pay  the  loss 
within  two  months  after  such  detention,  without  waiting  for  condemnation  or 
restitution."  The  defendant  therefore  was  liable  before  any  act  done  by  the 
Spanish  government  to  confirm  the  seizure.  If  the  trade  be  licenced,  it  fol- 
lows that  it  may  be  protected  by  insurance :  but  it  would  be  absurd  and  con- 
tradictory to  say  that  an  insurance  for  the  Spanish  subject  is  lawful,  if  his 
suit  to  enforce  it  may  be  defeated  because  he  is  a  Spanish  subject. 

Lord  Ellenboxough,  C.  J.  observed  that  the  licence  was  given  to  a  Span- 
ish subject  domiciled  here,  and  did  not  extend  to  every  Spanish  subject  resi- 
dent elsewhere.  But  as  the  principle  on  which  the  cases  on  the  American 
embargo  were  decided  had  been  much  pressed  upon  the  Court  in  the  argu- 
ment, although  at  present  it  appeared  to  him  that  this  case  was  distinguishable 
from  those,  they  would  consider  further  of  it  before  they  delivered  their  opin- 
ion. And  afterwards  in  this  term  his  Lordship  gave  judgment.  (After  stat- 
ing the  facts): — 

It  appears  by  the  case  that  this  was  an  action  brought  by  a  native  Spaniard 
domiciled  here  in  time  of  war  with  Spain,  and  specially  licenced  by  his 
majesty  for  the  purpose  of  the  very  commerce  which  it  was  the  object  of  the 
policy  declared  upon  in  this  action  to  insure.  The  case  cited  of  WeUs  v. 
Williams.  1  Lord  Raym.  282,  establishes  that  a  plaintiff,  an  alien  enemy  in 
respect  of  the  place  of  his  birth,  may,  under  similar  circumstances  of  domi- 
cile, be  allowed  to  sue  in  our  courts.  The  legal  result  of  the  licence  granted 
in  this  case  is,  that  not  only  the  plaintiff,  the  person  licensed,  may  sue  in 
respect  of  such  licenced  commerce  in  our  courts  of  law,  but  that  the  com- 
merce itself  is  to  be  regarded  as  legalized  for  all  purposes  of  its  due  and  ef- 
fectual prosecution.  To  hold  otherwise  would  be  to  maintain  a  proposition 
repugnant  to  national  good  faith  and  the  honor  of  the  crown.  The  crown 
may  exempt  any  persons  and  any  branch  of  commerce,  in  its  discretion,,  from 
the  disabilities  and  forfeitures  arising  out  of  a  state  of  war :  and  its  licence 
lor  such  purpose  ought  to  receive  the  most  liberal  construction.  To  say  that 
the  plaintiff  might  export  the  goods  specified  in  the  licence  from  Great  Brit- 
ain to  an  enemy's  country  for  the  benefit  of  himself  or  others,  (and  the  li- 
cence contains  no  restriction  in  this  particular ;)  and  yet  to  hold  that  where 
he  has  so  done,  be  could  not  insure ;  or,  having  insured,  could  not  recover 
his  loss,  either  on  account  of  his  original  character  of  a  native  Spaniard,  or 
on  account  of  the  places  to  which,  or  the  persons  to  whom  the  goods  were  destin- 
ed; would  be  to  convert  the  licence  itself  into  an  instrument  of  deception  and 
fraud.  The  crown,  in  licensing  the  end,  impliedly  licenses  all  the  ordinary  le- 
gitimate means  of  attaining  that  end.  For  adequate  purposes  of  state  policy  and 
public  advantage,  the  crown,  it  must  be  presumed,  has  been  induced  in  this  in- 
stance to  license  a  description  of  trading  with  an  enemy's  country,  which 
would  otherwise  be  unquestionably  illegal.  Whatever  commerce  of  this  sort 
the  crown  has  thought  fit  to  permit  (which  in  respect  of  its  prerogatives  of 
peace  and  war,  the  crown  is  by  ite  sole  authority  competent  to  prohibit  or  per- 
mit,) must.be  regarded  by  all  the  subjects  of  the  realm,  and  by  the  courts  of 
law,  when  any  question  relative  to  it  comes  before  them,  as  legal,  with  all 
the  consequences  of  its  being  legal :  one  of  which  consequences  is  a  right  to 
contract  with  other  subjects  of  the  country  for  the  indemnity  and  protection 
of  such  property  in  the  course  of  its  conveyance  to  its  licensed  place  of  desti- 
nation, though  an  enemy's  country,  and  for  the  purpose  (as  it  probably  will 
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be  in  most  cases)  of  being  there  delivered  to  an  alien  enemy,  as  consignee  or 
purchaser.  In  the  present  case,  the  licence  was  obtained  for  the  purpose  of 
protecting  the  subject-matter  insured  in  the  course  of  its  conveyance  by  sea 
from  England  to  certain  ports  in  Spain,  to  be  there  delivered  to  the  purchaser 
thereof,  who  are  the  persons  in  whom  the  interest  is  averred  in  the  first  and 
second  counts  of  this  declaration  :  and  the  action  is  well  brought,  upon  the 
principles  above  stated,  in  the  name  of  the  plaintiff  for  their  benefit.  For  the 
purpose  of  this  licenced  act  of  trading,  (but  to  that  extent  only,)  the  person  li- 
censed is  to  be  regarded  as  virtually  an  adopted  subject  of  the  crown  of  Great 
Britain ;  bis  trading,  as  far  as  the  disabilities  arising  out  of  a  state  of 
war  are  concerned,  is  British  trading;  and  of  course  any  argument  to  be 
drawn  from  a  virtual  participation  in  and  supposed  privity  to  the  acts  of  his 
own  native  country,  then  at  war  with  the  crown  of  Great  Britain,  is  exclud- 
ed or  superseded  in  point  of  effect  by.  an  express  privity  to  and  immediate  par- 
ticipation in  the  advene  acts  of  the  British  government.  As  far  as  the  plaintiff 
and  the  Spanish  purchasers  of  this  cargo  are  concerned,  they  are  actually  pri- 
vy to  the  objects  of  the  British  government  and  acting  in  furtherance  thereof, 
and  in  direct  opposition  to  the  laws  and  policy  of  their  own  country.  And  it 
will  not  be  contended  to  be  illegal  to  insure  a  trade  carried  on  in  contraven- 
tion of  the  laws  of  a  state  at  war  with  us,  and  in  furtherance  of  the  policy  of 
onr  country  and  its  trade ;  and  which  this  trade  in  question,  sanctioned  as  it 
is  by  his  majesty's  licence,  must  be  deemed  to  have  been.  It  is  not  therefore  ' 
necessary  to  consider  upon  this  occasion  the  ingenious  superstructure  which 
has  been  endeavoured  to  be  raised  on  the  determination  of  this  Court  in  the 
case  of  Conway  v.  Gray,  10  East  536.  Nor,  (if  the  principle  of  that  case  did 
at  all  apply  to  the  present,  circumstanced  as  it  is  in  consequence  of  his  ma- 
jesty's licence,)  how  far  its  operation  might  be  restrained  or  affected,  as  has 
been  argued,  by  the  particular  provision  in  this  policy,  that  "  in  case  of  cap- 
"  tore,  seizure,  or  detention,  the  underwriter  should  pay  a  loss  within  2  months, 
"  without  waiting  for  condemnation  or  restitution."  All  these  points  are  im- 
material, with  a  view  to  the  judgment  upon  this  case,  provided  the  property 
insured  be  in  virtue  of  the  king's  licence,  for  the  purpose  of  the  insurance,  to 
be  considered  as  fully  legalized :  and  we  are  clearly  of  opinion  that  it  ought 
to  be  so  considered(l). 

Judgment  for  the  Plaintiff. 


Harrison  v.  Wright. 

13  East,  348.    Feb.  11,  1811. 

In  wunpsit  npen  a  memorandum  Tor  a  charter-party,  describing  the  agreement  of  the  de- 
fendant, the  ship-owner,  to  proceed  with  all  convenient  speed  to  a  foreign  port,  and  there 
load  within  20  rnnnina;  day*,  a  cargo  from  the  plaintiff '•  factora,  and  therewith  return 
home,  and  in  16  running  days  deliver  the  same,  on  payment  of  certain  freight,  oonclnded 
with  a  certain  penalty  for  non-performance;  held  that  the  plaintiff  might  recover  dama- 
ges on  the  breach  of  the  contract,  in  the  defendant'!  not  permitting  the  vessel  to  proceed 
on  the  Voyage,  beyond  the  amount  of  the  penalty. 

The  plaintiff  declared  in  assumpsit  upon  \he  following  agreement  in  writ* 

(1)  V\6*Mtnnett$al.  y.  Bonham,  16  Eaat,  477,  Flindt  v.  Crockatt,  Id.  682,  and 
Flindt  t.  8eoU9  Id.  625,  in  all  of  which  the  rule  in  Conway  v.  Gray,  that  %very  subject  of 
a  state  n  to  be  deemed  conaenting  to  and  bound  by  the  acta  of  his  own  government,  was 
adhered  to. 

hi  thu  country  no  case  has  arisen  where  the  insured  waa  a  subject  of  the  state  imposing 
&e  embargo,  and  the  insurer  a  subject  of  a  different  state;  and  of  course,  there  baa  been 
bo  opportunity  for  a  direct  decision  upon  the  rale  in  Conway  v.  Gray.  It  is  true,  that  ia 
Odlin  v.  The  Insurance  Company  of  Pennsylvania,  2  Halls'  Amer.  Law  Joarn.  221. 
280,  Judge  Washington  expressed  his  dissent  to  that  rale;  bat  there  both  parties  were  sub- 
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ing : — "  Copy  of  memorandum  for  charter-party.  Hull,  27th  of  Marck, 
1809.     It  is  this  day  mutually  agreed  between  J.  Wright*  owner  of  the  ship 

Hayle  of  about  232  tons  burthen,  now  lying  at  Shields,  nud  whereof is 

master  and  R.  Harrison  of  Hull  (the  plaintiff,)  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall,  with  all  con* 
venient  speed,  sail  and  proceed  to  Westerwick  in  Sweden,  or  as  near  thereto 
as  she  can  safely  get,  and  there  load  in  20  running  days  (if  not  sooner  dis- 
patched) from  the  factors  of  the  said  R.  Harrison,  the  freighter,  a  full  and 
complete  cargo  of  deals,  but  not  exceeding  what  she  can  reasonably  stow  and 
carry  over  and  above  her  tackle,  &c. ;  and  therewith  return  to  Hull,  and  in 
15  running  days  deliver  the  same,  on  being  paid  freight  for  the  same,  at  the 
rate  of  267.  per  hundred  of  14  3-inch  9  1-2  board  deals  [restraints  of  princes, 
dangers  of  seas,  &c.  excepted  ;]  with,2-3ds  port  charges  and  pilotage  as  cus- 
tomary :  one  half  of  the  said  freight  to  be  paid  on  the  unloading  and  right 
delivery,  and  the  remainder  in  4  months  following.  Demurrage  6J.  per  day. 
Penalty  for  non-performance  1300/.  It  is  also  further  agreed  between  the 
said  parties,  that  the  said  merchant  shall  have  liberty  to  keep  the  said 
ship  10  days  on  demurrage  at  6J.  per  day  for  every  days  detention  over 
and  above  the  days  aforesaid.  If  the  vessel  be  loaded  and  delivered  in 
35  days,  no  demurrage  to  be  charged." — And  then  the  plaintiff  alleged 
as  a  breach  of  such  agreement,  that  the  defendant  did  not  permit  the 
Hayle  to  sail  or  proceed  on  the  said  voyage:  and  laid  his  damages  at 
30002.  At  the  trial  at  York,  the  plaintiff  took,  by  consent,  a  verdict  for 
3000Z.  damages,  subject  to  the  award  of  an  arbitrator  to  reduce  that  sum ;  and 
the  verdict  was  to  be  entered  for  such  sum  only  as  the  arbitrator  should  find 
to  be  due  from  the  defendant  to  the  plaintiff.  The  arbitrator,  after  hearing 
evidence  offered  by  the  plaintiff  as  to  the  amount  of  the  loss  incurred  by  him 
by  the  non-execution  of  the  contract  on  the  part  of  the  defendant,  awarded  to* 
the  plaintiff  1860/.,  and  the  taxed  costs  of  the  reference  :  though  it  was  ob- 
jected before  him  that  no  more  than  1300/.  the  amount  of  the  penalty  as  liq- 
uidated damages,  could  be  recovered. 

Topping  thereupon,  in  the  last  term,  obtained  a  rule  upon  the  plaintiff  to 
shew  cause  why  the  award  and  verdict  entered  for  him  should  not  be  set 
aside,  upon  the  defendant's  bringing  into  court  560/.  to  abide  the  further  order 
of  tbe  Court,  and  also  forthwith  paying  to  the  plaintiff  1300 J. ;  in  order  to 
take  the  opinion  of  the  Court  upon  the  point  of  law,  whether  the  penalty  in 
this  case  limited  the  amount  of  the  damage  recoverable  upon  the  agreement ; 
as  he  contended  that  it  did.  fiat  there  were  also  affidavits  filed  on  each 
.side  as  to  the  merits  of  the  awaid,  in  respect  of  tbe  real  amount  of  the  damage. 

Park}  Holroyd,  and  Scarlett  shewed  cause  on  Saturday  last  against  the 
rule  ;  and  admitting  that  a  party  might  limit  his  liability,  contended  that  tbe 
addition  of  a  penalty  to  the  non-performance  of  a  covenant  or  contract  was  not 
intended  to  limit  the  liability  of  either  party  for  a  breach  of  his  part  of  the 
contract,  but  to  give  the  injured  party  his  election  either  to  sue  for  general 
damages  or  to  recover  the' penalty.  "Lord  Mansfield,  in  Lowe  v.  Pears ,  4 
Burr.  2226,  states  "  the  difference  between  covenants  in  general  and  covenants 
secured  by  a  penalty  or  forfeiture  :  in  the  latter  case  the  obligee  has  his  elec- 
tion ;  he  may  either  bring  an  action  of  debt  for  the  penalty  and  recover  it ; 
(after  which  he  cannot  resort  to  the  covenant,  because  the  penalty  is  to  be  a 
satisfaction  for  the  whole ;)  or  if  he  do  not  chose  to  go  for  the  penalty,  he 

jeets  of  the  government  that  imposed  the  embargo;  and  in  inch  case,  the  insurer,  may  be 
•objected  consistently  with  English  as  wel!  aa  American  decisions  Touteng  v.  Hubbard, 
8  Boa,  &  Pull.  802.  Conwy  t.  Gray.  16  East,  546.  Page  v.  Thompson.  Park  on  Inaar. 
«©»,  noti*.  (6tt  edit.)  M  Bride  v.  The  Marine  Insurance  Company,  5  John*.  Rep.  299. 
Ogden  8f  ah  v.  The  JVew-Fork  Fire  Insurance  Company,  10  Johns.  Rep.  177.  [See 
Vaugkan  r.  Lemcke,  7  D.  fe  R.  286.  ■.  c.  8  Moore,  446.  1  feiog.  473.— W.] 
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nrny  proceed  upon  the  covenant,  and  recover  more  or  less  than  the  penalty 
toties  qnotiet."  The  same  principle  was  laid  down  in  Cotterel  v.  Hook, 
Dougl.  101  ;  but  there  the  bond  and  deed  of  covenant  to  secure  an  annuity 
were  by  different  instruments.  But  this  very  point  seems  to  have  been  de- 
termined in  Whiter  v.  Trimmer,  1  Blac.  Rep.  395,  which  cites  Bird  ▼.  Ran* 
daily  lb.  973.  Now  here  the  word  penalty  shews  that  the  1300Z.  was  not 
meant  to  be  taken  for  liquidated  damages,  Smith  v.  Dickenson,  3  Bos.  &  Pull. 
630*  If  the  case  had  been  reversed,  the  defendant  would  not  have  considered 
tbat  his  demand  for  freight  according  to  the  stipulated  rate  was  limited  by  the 
penalty,  if  in  fact  he  had  earned  more.  And  the  very  nature  of  the  contract 
shews  that  the  13002.  penalty  could  not  be  meant  for  liquidated  damages  ;  for 
then,  if  there  had  beed  a  breach  of  any  part  of  the  contract  at  the  begining  of 
the  voyage,  the  1300/.  would  have  been  immediately  due  to  the  other  party  ; 
which  would  in  effect  have  made  an  end  of  the  charter-party ;  for  he  could 
have  no  remedy  upon  it  for  any  number  of  subsequent  breaches  in  the  pro- 
gress of  the  voyage,  though  he  might  have  been  damaged  to  a  much  greater 
amount. 

Topping  and  Hullock,  contra,  said  that  this,  like  every  other  contract,  must 
be  construed  according  to  the  apparent  intent  of  the  parties,  and  there  could 
be  tio  reason  for  introducing  into  it  a  penalty  of  13002.  for  non-performance, 
unless  it  was  meant  to  limit  the  responsibility  of  the  parties  to  that  sum. 
[Bayky,  J.  It  is  difficult  to  say  that,  when  the  full  freight  would  amount  to 
more.]  It -is  the  party's  own  fault,  if  he  do  not  take  care  to  have  the  pen- 
alty large  enough  to  cover  all  possible  damages  and  demands.  It  is  an  agree- 
ment between  the  parties  that  the  damages  shall  not  exceed  13002.,  as  in 
Marsien  v.  Gray.  6  East,  564.  At  one  time  it  was  considered  that  the  par- 
ty grieved  had  an  option  to  proceed  for  the  entire  penalty,  or  to  assign 
breaches  and  go  for  damages  on  the  statute  of  William :  8  &;  9  W.  3.  c. 
ll.s.  8.  though  it  is  now  clearly  settled,  Vide  WiUcox  v.  Goulding,  8 
Term  Rep.  126,  and  other  cases  there  referred  to,  that  the  plaintiff  suing 
upon  the  contract  must  assign  breaches  upon  the  statute :  but  there  is  no  case 
where  a  penalty  is  given  in  which  a  plaintiff  has  been  permitted  to  recover 
more.  The  plaintiff  might  have  declared  in  debt  for  the  penalty,  and  he 
cannot  alter  the  legal  effect  of  the  instrument  by  declaring  in  assumpsit.  It 
would  have  been  nugatory  to  hold  that  the  plaintiff  declaring  in  debt  was 
bound  to  assign  breaches  under  the  statute,  if  he  could  elude  the  statute 
altogether  by  declaring  in  assumpsit.  Astley  v.  Weldon,  2  Bos.  *  Pul.  346. 
But  in  Wilbeam  v.  Ashton,  1  Campb.  N.  P.  Cas.  78,  where  the  plaintiff  de- 
clared in  assumpsit  upon  an  agreement  by  the  defendant  to  serve  him  for  4 
years  under  a  penalty  of  601.  Lord  Ellenborough  held  that  no  compensa- 
tion coo  Id  be  given  beyond  the  penalty  :  though  that  case  ultimately  went  up- 
on another  point.  [His  Lordship  asked  whether  the  penalty  were  contained 
in  the  same  clause  with  the  covenant  in  tbat  case  :  to  which  Topping  an- 
swered that  be  had  seen  one  of  the  briefs  in  the  cause,  and  that  the  penalty 
was  given  at  the  end  in  the  same  manner  as  in  the  present  case.]  Here  the 
party  coo ti acted  to  do  a  single  act,  namely,  to  send  bis  ship  out  for  the  deals, 
and  he  engaged  to  do  tbat  under  a  penalty  of  13002.,  beyond  which  be  would 
not  undertake  to  be  chargeable.  [Lord  EUenborough,  C.  J.  This  is  not  a 
contract  for  one  specific  act ;  for  the  ship  was  contracted  to  sail  with  conve- 
nient speed  to  her  destined  port,  where  she  was  to  load  within  a  certain  time, 
and  then  to  return  to  Hull,  and  in  15  running  days  deliver  the  same  :  and  by 
the  breach  of  each  of  these  the  plaintiff  may  sustain  damage.] 

Cur.  adv.  vult. 

On  this  day  Lord-ELLENBonouGH,  C.  J.  said,  that  on  looking  into  the  case  of 
Winter  v.  Trimmer,  to  which  they  had  been  referred,  it  appeared  to  be  so  exact- 
jy  in  point,  that  it  was  only  necessary  to  read  it :  [which  having  done,  his  lord- 
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ship  continued — ]  There  the  question  immediately  was  whether  the  plaintiff 
could  recover  more  than  the  penalty  :  and  it  was  ruled  that  he  might  And 
a  prior  case  of  Bird  v.  Randall  was  referred  to,  of  which  it  is  not  necessary 
to  read  more  than  what  was  said  by  Mr.  Justice  Wilmot ;  that  the  plaintiff 
had  his  election  to  bring  covenant,  or  debt  for  the  penalty :  but  having  chosen 
to  bring  debt,  he  could  not  resort  back  to  the  covenant.  That  was  followed 
up  by  the  case  of  Astley  v.  Weldon,  in  which  it  was  laid  down  that  the  plain* 
tiff  had  bis  option  either  to  proceed  upon  the  covenant,  toties  quoties;  or  up- 
on the  first  breach  to  proceed  at  once  tor  the  penalty,  out  of  which  he  might 
be  satisfied  for  the  damage  actually  sustained  and  which  would  stand  as  a  se- 
curity for  future  breaches.  The  penalty  therefore  is  auxiliary  to  the  enforc- 
ing performance  of  the  contract ;  and  the  party  grieved  may  either  take  the 
penalty  as  his  debt  at  law,  and  assign  his  breach  under  the  statute  of  Wil- 
liam ;  or  he  may  bring  his  action  for  damages  upon  the  breach  of  the  con- 
tract :  though  to  be  sure  the  advantage  of  taking  judgment  for  the  penalty  as 
the  debt  at  law  is  very  much  cut  down  by  the  statute  of  King  William,  Up- 
on the  whole,  therefore,  we  think  that  the  arbitrator  was  warranted  in  award- 
ing the  sura  which  he  has  given  to  the  plaintiff. 

Rule  discharged. 


Gullett  v.  Lopes,  tJart. 

13  East,  848.    ?eb.  11,  1811. 

Where  one  of  two  adjoining  commons  with  common  of  vicinage,  waii  ncloaed  and  fenced  off 
by  the  owner  of  the  soil,  leaving  open  only  a  passage  sufficient  for  the  highway  which  led 
over  the  one  to  the  other;  yet  as  the  separation  was  not  complete  so  as  to  prevent  the 
cattle  straying  from  one  to  the  other  by  means  of  the  highway,  the  common  by  vicin- 
age stitl  continued. 

THE  question  in  this  case  concerning  a  right  of  common,  by  reason  of 
vicinage,  arose  upon  the  face  of  an  award,  which  recited  in  substance,  that  a 
suit  in  replevin  had  been  instituted  in  the  sheriff  of  Devon's  court,  between  these 

Sarties,  touching  the  distraining  and  impounding  of  the  plaintiff's  cattle  by  the 
efendant ;  which  suit  was  removed  into  this  court,  and  was  referred  to  the 
decision  of  the  arbitrator;  who,  in  his  award,  set  forth  that  it  was  proved  be- 
fore him,  that  immemorially,  until  the  inclosure  and  division  after  mentioned, 
Roborough  common  and  Axler  common  in  Devonshire  adjoined  each  other, 
without  any  separation  by  a  fence  on  the  side  of  Axler  common,  towards 
the  north  and  east ;  and  that  until,  such  inclosure  and  division  the  cattle 
of  the  commoners,  on  either  of  the  commons,  wandered  by  reason  of  vicinage 
into  the  other.  That  in  1802,  the  defendant  Sir  M.  M.  Lopes,  being  seised  of 
Axler  common,  inclosed  and  divided  it  with  fences  on  the  north  and  east  sides 
from  Roborough  common,  and  also  inclosed  the  same  on  the  west  side,  leap- 
ing a  drove  or  way  open  and  uninclosed  on  the  west  side  of  Axler  common.  That 
on  the  south  side  of  Axler  common  there  has  been  immemorially  a  carriage 
highway,  leading  from  another  highway,  (now  a  turnpike  road)  and  extending 
along  the  whole  of  the  south  side  of  Axler  common  ;  and  that  when  the  de- 
fendant made  the  said  inclosures  he  left  a  sufficient  part  of  Axler  common, 
and  no  more,  uninclosed,  as  and  for  the  said  highway  on  the  south  side  of 
Axler  common.  That  part  of  Roborough  common  immemorially,  and  at  the 
time  of  the  said  inclosure,  extended  to  the  lasl-mentioned  highway  at  the  east 
end  thereof.  That  at  the  time  of  distraining  and  impounding  the  cattle  after 
mentioned,  the  plaintiff  had  a  right  of  common  for  his  cattle  on  Roborough 
common,  and  lawfully  turned  them  thereon,  and  they  afterwards  escaped  from 
thence  into  the  highway  on  the  south  side  of  Axler  common,  and  from  thence 
into  the  said  drove  or  way  on  the  west  side  of  the  said  inclosure,  and  were  at 
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the  time  when,  &c.  in  the  said  drove  or  way  doing  damage  to  the  defendant's 
hedge  there,  for  which  he  distrained  and  impounded  them.  That  the  plaintiff 
contended,  that  inasmuch  as  the  cattle  were  lawfully  turned  out  upon  Robor- 
ough  common,  and  as  there  was  no  gate  or  fence  to  prevent  them  from  wan- 
dering from  thence  into  the  highway  on  the  south  side  of  Axler  common,  and 
from  thence  into  the  said  drove  or  way  in  which,  &c,  the  defendant  wrongful- 
ly distrained  and  impounded  them.  Whereupon  the  arbitrator  awarded  that 
the  defendant  was  not  bound  to  erect  nor  could  legally  erect  a  gate  across  the 
highway  at  the  south  side  of  Axler  common,  and  that  the  plaintiff's  cattle 
when  distrained  were  wrongfully  in  the  place  where,  &c.  doing  damage,  &c. 
and  were  lawfully  distrained  and  impounded  by  the  defendant;  to  whom  the 
arbitrator  awarded  damages  and  costs  for  the  same. 

A  rule  nisi  having  been  obtained  by  The  Attorney  General  and  Dampier  for 
setting  aside  the  award,  which  was  now  opposed  by  Qarroto  and  Bailey  ; 
the  Court  inquired  whether  the  common  by  reason  of  vicinage  which  existed 
before  the  inclosure  would  have  excused  the  wandering  of  the  cattle  from  the 
one  common  to  the  other  by  the  highway  ;  in  other  words,  whether  they  were 
to  understand  that  the  highway  led  over  Axler  common  ?  And  being  inform- 
ed  that  it  did,  they  said  that  there  was  an  end  of  any  question ;  for  if  the  l 
cattle  were  properly  turned  in  the  first  instance  upon  their  own  common  which 
adjoined  to  the  other,  and  the  passage  along  the  highway  over  one  of  the 
commons  was  left  open  to  the  other,  there  was  nothing  to  exclude  the  cattle 
from  wandering  into  the  adjoining  common  as  they  had  done  before  the  in- 
closure,  or  to  take  away  the  claim  of  common  by  reason  of  vicinage ;  the  in- 
closure  and  separation  of  Axler  common  having  been  left  incomplete  by  means 
of  the  open  passage  left  by  the  highway. 

The  defendant's  counsel  urged  the  fact  stated  by  the  arbitrator,' that  there 
was  only  sufficient  space  left  between  the  inclosures  for  the  highway ;  and 
cited  the  opinion  of  Lprd  G.  J.  Bolt,  in  Bromfield  v.  Kirber,  11  Mod.  72, 
that  to  give  common  of  vicinage  the  commons  must  be  next  adjoining, 
i  e.  without  any  intermediate  land.  They  argued  further,  that  the  cattle 
could  have  no  right  to  common  upon  the  highway  itself,  but  their  continuing 
there  for  that  purpose  would  be  a  nuisance.  [But  the  Court  said,  that  the 
same  claim  of  common  by  reason  of  vicinage  continued  along  the  highway 
nnhiclosed  as  before.]  It  was  also  argued  on  the  same  side,  that  the  inclos- 
ure  which  had  been  made  in  this  case  was  sufficient  to  put  an  end  to  the 
common  by  vicinage  ;  the  whole  having  been  separated  by  a  fence  as  much 
as  the  nature  of  the  thing  and  the  law  would  allow  of ;  leaving  only  a  free 
passage  upon  the  highway,  which  even  the  owner  of  the  soil  (the  defendant) 
had  no  right  to  interrupt  by  putting  up  a  gate.  But  the  Court  still  thought 
that  that  made  no  difference  :  the  highway  itself  was  part  of  Axler  common, 
and  without  a  complete  inclosure.and  separation  the  cattle  might  still  stray 
from  the  one  common  to  the  other,  without  impediment;  and  therefore  the 
common  by  vicinage  was  not  excluded. 

Rule  absolute. 
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The  King  v,  The  Justices  of  Wilts. 

IS  East,  862.     Fab.  11,1*11. 

Though  a  statute  giving  an  appeal  to  the  seeskft*  within  4  months  after  the  cause  of  com- 
plaint shall  arise,  direct  the  justices  at  the  taid  sessions  to  hear  and  determine  the  matter 
of  such  appeal,  &c. ;  yet  it  seems  that  they  have  an  incidental  power  of  adjourning  it  to 
another  sessions,  upon  lawful  cause,  such  as  the  absence  of  a  materia)  witness,  «f  the  suffi- 
ciency of  which  they  are  to  jodge. 

But  where  the  appeal  was  against  the  sufficiency  of  an  allotment  under  an  iocloaore  act, 
and  it  appeared  that  the  ground  was  staked  out  in  March,  when  the  appellant  took  pos- 
session of  and  cropped  it,  though  no  final  award  was  made  of  it  bv  the  commissioners  till 
long  afterwards:  yet  an  appeal  lodged  at  the  October  sessions  was  beW  to  be  out  of  time; 
and  this,  though  a  small  part  of  the  allotment  was,  with  the  appellant's  consent,  exchanged 
so  late  as  Jiffy. 

BYa  local  act  49  Geo.  3.  c.  110.  Tot  inclosing  lands  in  the  parish  of  Stock- 
ton  in  Wiltshire,  it  is  provided,  that  "  If  any  person  shall  think  himself  ag- 
"  grieved  by  any  thing  done  in  pursuance  of  the  general  inclosure  act,  41 
"  Geo.  3.  c.  109,  or  of  this  act,  Arc.,  he  may  appeal  to  any  genera!  quarter  ses- 
44  sions  of  the  peace  which  shall  he  hoi  den  for  the  said  county  of  Wilts 
"within  four  calendar  months  next  after  the  cause  of  complaint  shall 
"  have  arisen,  on  giving  notice,  &c. :  And  the  justices  at  the  said  general 
"  quarter  sessions  are  hereby  required  to  hear  and  determine  the  matter  of 
"  every  such  appeal,  and  to  make  such  order,  and  award  such  costs,  as  to 
"  them  in  their  discretion  shall  seem  reasonable.'1 

W.  Williams  moved,  on  a  former  day  in  this  term,  for  a  mandamus  to 
the  defendants  to  enter  continuances  and  proceed  to  hear  and  determine  at 
the  next  sessions  an  appeal  which  had  been  lodged,  by  a  party  grieved  by 
the  inclosure  at  the  last  October  sessions  held  at  Marlborough,  being  within 
the  4  months,  as  he  stated,  after  the  cause  of  complaint  had  arisen.  Bat  the 
justices  having,  for  the  more  convenient  consideration  of  the  case,  adjourned 
the  appeal  to  the  then  next  January  sessions  held  at  Devizes,  the  justices  there 
assembled  considered  that  the  time  of  appeal  was  expired,  and  that  they  could 
not  take  cognizance  of  it,  and  therefore  refused  to  proceed  upon  it. 

Lord  Ellenborough,  G.  J.  then  said,  upon  granting  a  rule  to  shew  cause, 
that  there  was  a  power  necessarily  incident  to  the  sessions  to  adjourn  the  con- 
sideration of  an  appeal  properly  lodged  before  them. 

Best,  Serjt.,  Baruris,  and  Grant,  now  shewed  cause  upon  affidavits,  stating 
that  the  appeal  was  adjourned  from  October  sessions  upon  the  application  of 
the  appellant  himself,  who  was  not  then  ready  to  enter  into  it,  on  account  of 
the  absence  of  a  material  witness.  That  the  grievance,  if  ariy,  existed  so  ear- 
ly as  March  last ;  the  grievance  stated  by  the  appellant  being  that  he  bad  not 
so  large  an  allotment  as  he  ought  to  have  had  ;  and  that  other  allotments  hav- 
ing been  made  and  staked  out  from  the  7th  to  10th  of  March,  and  notice  thereof 
given  to  the  appellant,  who  immediately  took  possession  and  cropped  the  land. 
But  that  on  the  6th  of  July,  an  alteration  in  the  allotment  was  made  by  the 
commissioners,  with  the  express  consent  of  the  appellant,  whereby  an  ex- 
change was  made  of  about  a  quarter  of  an  acre  out  of  200  acres  with  another 
person.  They  therefore  contended,  that  the  supposed  grievance  existing  so 
early  as  in  march,  the  party  was  oqt  of  time  to  appeal  to  the  Ocfo&er  sessions : 
but  if  that  were  otherwise,  and  it  were  found  necessary  for  the  purposes  of 
justice  to  adjourn  the  consideration  of  the  appeal,  the  magistrates  might  have 
held  an  adjourned  sessions,  as  in  Rex  v.  The  Inhabitants  of  Derbyshire,  4 
Term  Rep.  488,  which  would  have  legal  relation  to  the  original  sessions.  But 
they  also  contended,  that  the  appellant  was  estopped  from  appealing  at  all 
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against  the  sufficiency  of  bis  allotment,  after  taking  possession  of  and  crop- 
ping the  land,  by  which  the  quality  of  it  was  deteriorated. 

Lord  Ellenbobough,  G.  J.  I  bold,  without  any  doubt,  that  the  Court  who 
are  to  try  the  appeal  have  an  incidental  authority  to  adjourn  it,  when  once 
properly  lodged,  if  it  be  necessary  for  the  advancement  or  convenience  of  jus- 
tice ;  and  that  the  sessions  are  to  judge  of  the  proper  occasion  for  doing  so. 
Bat  the  act  of  the  party  himself  in  preferring  his  appeal  must  be  within  the 
limited  time  ;  the  only  question  therefore  is,  whether  the  lodging  of  the  ap- 
peal at  the  October  sessions  were  too  late  ?  which  must  depend  upon  the  time 
when  the  grievance  complained  of  existed.  As  to  this  point  the  Court  desir- 
ed to  bear  the  other  side. 

W.  Williams  and  Casberd,  in  support  of  the  rule,  admitted  that  the  ground 
of  appeal  was  the  insufficiency  of  the  whole  allotment,  and  not  merely  the  ex- 
change of  the  quarter  of  an  acre,  which  was  made  by  consent.  But  they  de- 
nied that  the  mere  staking  out  of  the  allotment  was  the  grievance;  for  after  that, 
it  might  be  altered  by  the  commissioners,  and*  as  it  appears,  it  was  in  fact  al- 
tered so  late  as  July  in  the  instance  mentioned. 

Lord  Ellenborough,  C.  J.  The  grievance  complained  of  being  the  insuf- 
ficiency of  the  whole  allotment,  which  was  made  and  staked  out  so  long  ago 
as  March,  and  of  which  the  appellant  then  had  notice,  and  actually  took  pos- 
session of  and  enjoyed  it ;  the  grievance,  if  any,  arose  in  March,  and  there- 
fore he  was  too  late  to  appeal  in  October.  The  mere  staking  out  the  ground 
by  the  commissioners  might  not  be  a  grievance ;  for  that  might  be  done  be- 
hind the  party's  back  and  without  notice  to  him ;  but  here  he  took  possession 
of  and  cropped  the  land,  which  was  down  land,  and  could  not  afterwards  be 
restored  to  its  original  state.  That  makes  an  end  of  the  question ;  for  he  was 
then  clearly  out  of  time  in  his  appeaL 

The  other  Judges  concurred. ' 

Rule  discharged. 


.'     Cock  v.  Bell. 

IS  East,  805.     Feb.  11,  1811. 


Tine  ftfuejl  to.be  enlarged  Sot  the  bail  to  reader  their  principal,  oo  ma  affidavit  that  be  war 
t  lunatic;  it  not  appearing  that  be  waa  in  anch  a  state  aa  to  occasion  any  immediate  peril 
of  life,  either  to  nuneelf  or  thoae  about  him.  < 

THE  plaintiff  recovered  a  verdict  against  the  defendant  for  above  6000/. 
at  the  sittings  after  the  last  Trinity  term ;  and  after  a  writ  of  scire  facias  sued 
out  against  the  bail  in  the  action,  a  rale  was  obtained  on  their  behalf,  on  a 
former  day,  calling  on  the  plaintiff  to  shew  cause  why  an  exoneretur  should 
not  be  entered  on  the  bail-piece,  or  further  time  given  to  the  bail  to  render 
tbe  prineipalt  against  whom  a  commission  of  lunacy  was  issued  in  1809,  un- 
der which  las  was  found  to  be  and  still  continued  a  lunatic.  But  when  the 
matter  was  how  moved  again,  the  former  part  of  the  rule  was  in  tbe  first  in- 
stance abandoned,  Upon  the  intimation  of  the  Court  that  there  could  be  no 
foundation  for  it :  and  the  latter  part  of  the  rule  was  opposed  by  The  Attor* 
nq-General  and  Today,  who  referred  to  Wynn  v.  Petty,  4  East  102, 
where  the  time  for  rendering  the  principal  was  refused  to  \p  enlarged ;  though 
it  was  sworn  that  he  could  not  be  removed  without  endangering  nis  life :  the 
Court  saying,  that  they  could  not  depart  from  their  established  practice ;  and 
that  when  one  party  must  suffer  by  the  act  of  God,  they  could  not  interfere. 
And  they  said  that  there  was  the  less  reason  to  do  so  in  this  case,  because  all 
the  circumstances  remained  the  same  as  when  the  bail  entered  into  their  en- 
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gagement  to  pay  the  debt  or  render  the  principal,  and  they  most  be  bound  by 
that  engagement. 

Topping  appeared  on  the  part  of  the  committee,  to  submit  to  what  the 
Court  should  think  proper  to  be  done ;  and  only  stated,  that  it  would  be  much 
more  desirable  for  the  sake  of  the  unfortunate  person  if  he  could  be  continued 
in  bis  present  private  custody. 

Garr&w  and  Carwood  in  support  of  the  rule,  said,  that  if  the  time  could  not 
be  enlarged,  the  bail  must  render  the  lunatic,  however  painful  the  task. 

Lord  Ellenborotjgh,  C.  J.  It  is  not  stated,  I  observe,  in  the  affidavits, 
that  the  defendant  is  a  dangerous  lunatic,  so  that  he  could  not  be  brought  up 
without  immediate  danger  to  his  own  life  or  to  others.  If  either  his  own  life 
were  to  be  put  in  peril,  or  the  lives  of  those  who  are  to  bring  him  op,  or  in 
whose  custody  he  is  to  be  placed,  (or,  as  Bayley,  J.  suggested,  if  it  had  been 
sworn  that  by  continuing  him  in  his  present  custody  a  little  time  longer,  he 
would  be  likely  to  recover,  there  might  be  room  for  consideration.  But  with- 
out any  special  circumstances  to  call  for  the  exercise  of  our  discretion,  the  du- 
ty of  the  Court  in  this  case  is  clear  and  precise,  and  we  must  discharge  the 
rule. 


Chace  and  Others  v.  Westmore. 
Westraore  v.  Forbes. 

IS  East,  867.    Fib.  11,  1811. 

Where  m  mate  involving  n  qneetton  of  lew  wee  referred  to  e  barrator  ander  a  rale  of  Court 
to  fettle  all  batten  in  difference  between  tbe  parties  and  be  made  hit  award  there*  poo; 
bat  tbe  qaeetkra  of  law  did  not  appear  upon  tbe  face  of  the  award;  tbe  Coart  considering 
that  it  waa  the  intention  of  tbe  parties  to  refer  the  decision  of  the  merits,  as  well  upon  the 
matter  of  law  aa  of  fact,  to  the  arbitrator,  refused  to  open  the  award  again  npon  a  sugges- 
tion of  tbe  arbitrator's  mistake  in  point  of  law  npon  the  construction  of  a  contract  between 
the  parties. 

ALL  matters  of  difference  between  the  parties  in  these'  causes,  (which  in* 
volved  the  construction  of  certain  contracts,)  were  referred  to  a  gentleman  at 
the  bar  to  settle,  who  made  his  award  thereupon,  as  well  upon  the  matters  of 
law  as  of  fact.  After  which  it  was  moved  to  set  aside  the  award  on  the  ground 
of  a  mistake  in  point  of  law  by  the  arbitrator :  but  though  the  question  of  law 
was  raised  by  the  pleadings  in  one  of  the  causes,  it  did  Tiot  appear  upon  the 
face  of  the  award,  but  was  brought  before  the  Court  by  affidavit.  And  now 
when  Burrough  and  Dampier,  who  were  to  shew  cause  against  the  rule,  had 
opened  the  case  to  the  Court,  by  stating  in  what  manner  the  question  came  be* 
fore  them ;  Lord  EUenborough,  C.  J.  and  the  rest  of  the  Judges  intimated 
great  doubt,  whether  they  ought  to  enter  into  the  merits  of  the  decision.  His 
Lordship  observed,  that  there  was  a  great  difference  in  these  cases  in  consider- 
ing the  object  of  the  reference,  and  the  description  of  the  person  to  whom  the 
decision  was  confided  by  the  parties.  In  ordinary  cases,  where  questions  of 
fact  are  referred  to  one  who  is  supposed  to  be  competent  to  deal  with  such 
questions,  though  not  with  questions  of  law ;  and  a  question  of  law  happens 
to  arise,  on  which  he  decides  in  a  manner  which  disturbs  the  whole  justice  of 
thd  case ;  the  Court  would  I  think  enter  into  the  enquiry,  and  correct  what  was 
erroneous  in  the  decision.  But  where  a  doubtful  question  of  law  arises  be- 
tween parties,  it  often  happens,  that  on  that  very  account  they  agree  to  refer 
the  matter  to  the  arbitrament  of  a  gentleman  of  the  profession,  meaning  to  re- 
fer the  decision  of  the  matter  of  law  to  him,  and  to  abide  by  his  determination 
of  it. 

The  Attorney*  General*  and  Gaselee,  who  were  to  have  supported  the  rule, 
suggested  the  difficulty  that  would  occur  frequently  in  these  cases  from  leav- 
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fog  the  rule  to  hinge  on  so  uncertain  a  point  as  the  intention  of  the  parties  in 
agreeing  to  the  reference,  which  would  lead  to  a  previous  discussion  in  every 
case  what  their  intention  was  at  the  time. 

Lord  Ellbkbobough,  C.  J.  I  fear  it  is  impossible  to  lay  down  any  general 
and  certain  rule  upon  this  subject,  in  what  cases  the  Court  will  not  suffer  an 
award  to  be  opened :  it  must  be  subject  to  some  degree  of  uncertainty,  depend- 
ing  upon  the  circumstances  of  each  case.  But  it  is  enough  to  say,  that  in  the 
present  case,  where  the  merits  in  law  and  in  fact  were  referred  to  a  person 
competent  to  decide  upon  both,  we  will  not  open  the  award,  unless  it  could  be 
shewn  to  be  so  notoriously  against  justice  and  his  duty  as  an  arbitrator,  that 
we  could  infer  misconduct  on  his  part. 

The  other  Judges  agreed ;  Le  Blanc,  J.  added,  that  where  the  question  of 
law  necessarily  arises  upon  the  face  of  the  award,  there  the  Court  must  take 
notice  of  it. 

Rule  discharged. 


Doe,  Lessee  of  Lifford,   and   Elizabeth  Mary  Anne  his 
Wife,  v.  Sparrow  and  Another. 

IS  East,  M9.    Feb.  12, 181L 

Under  a  devise  of  the  residue  of  a  real  and  peraonal  estate,  (subject  to  the  payment  of  debts 
sod  legacies)  to  the  testator's  son  and  daughter,  their  heirs  and  assigns  for  ever,  as  tenants 
in  eommon  and  not  as  joint  tenants;  but  in  case  of  the  death  of  either,  leaving  child  or 
children,  the  share  of  him  or  her  so  dying  to  go  te  Ms  or  her  child  or  .children ;  or  if  all  snob 
shonld  die  before  21,  such  share  to  go  to  the  survivor  of  the  son  or  daughter  for  ever:  bnt 
in  case  bis  son  and  daughter  should  be  both  dead  at  the  time  of  Ik*  teetator't  deceaee,  with- 
out chUd  or  children;  or  leaving  child  or  children,  all  of  them  should  die  under  21  and  on-  _ 
married,  and  without  child  or  children;  then  be  gate  the  whole  of  bit  real  and  personal  ee- 
late  to  his  executors,  neon  certain  trusts  for  other  branches  of  bis  family:  and  then  the  will 
proceeded,  es  to  the  rest  and  residue  of  his  estate,  and  effects,  in  tau  of  the  death  of  hie 
ton  and  daughter  at  th*  time  befort  mentioned,  and  without  chUd  or  children,  and  other 
the  events  aforesaid;  then  be  pave  the  same  to  his  brother  in  fee. 

Held  that  the  limitation  to  the  children  of  the  deceased  son  or  daughter,  or  to  the  survivor  of 
the  two,  was  only  a  substitution  in  case  of  a  lapse  by  the  death  of  the  testator's  son  or 
daughter  in  hie  IjftUmt ;  so  that  if  both  eon  and  daughter  survived  him,  he  intended  them 
to  take  the  fee  a*  tenants  in  eommon:  if  one  died  in  bis  lifetime  and  left  issue,  such  issue 
was  to  take  the  parent's  snare;  or  if  there  should  be  no  soon  issue  which .  should  attain 
21,  the  survivor  of  the  son  and  daughter  should  take  the  whole:  or  if  both  died  in  his  life- 
time, and  either  left  issue,  such  issue  was  to  take:  but  if  both  died  without  issue  in  his 
lifetime,  then  the  executors  were  to  take  on  the  trusts  mentioned;  remainder  to  his  brother 
in  fee. 

THIS  ejectment  was  brought  to  recover  a  moiety  of  certain  freehold  and 
leasehold  property ;  and  at  the  trial  before  Lord  Ellenborough,  C.  J.  at  the 
sittings  in  Middlesex,  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  Court  on  this  case : 

George  Archer  being  seised  in  fee  of  freehold  tenements  in  St.  Dunstan, 
Stepney  in  Middlesex,  and  being  also  possessed  of  other  leasehold  tenements 
there,  to  which  he  was  entitled  for  terms  of  years  unexpired,  on  the  26th  of 
November,  1791,  by  his  will  duly  executed,  after  giving  a  weekly  annuity 
and  several  pecuniary  legacies,  devised  the  same  thus  :  "  And  as  to  all  the 
"  rest,  residue,  and  remainder  of  my  real  and  personal  estate,  of  every  nature 
"  and  kind  soever  and  wheresoever,  (the  copyhold  part  whereof  I  have 
11  surrendered  to  the  use  of  my  will,)  1  give  and,  devise  the  same,  subject 
11  nevertheless  to  the  payment  of  my  debts  and  legacies  aforesaid,  unto  my 
"  son  George  Dorkin  Archer,  and  my  daughter  Elizabeth  Mary  Anne  Archer, 
"  their  heirs  and  assigns  forever  ;  to  hold  the  same,  subject  as  aforesaid,  as 
"  tenants  in  common,  and  not  as  joint  tenants.  But  in  the  case  of  the  death 
41  of  either  my  son  or  daughter,  leaving  child  or  children,  then  as  to  the 
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"  share  of  him  or  her  so  dying,  1  give  the  tame  to  such  his  or  her  child  or 
44  children  ;  hut  should  there  be  no  child  or  children,  or,  being  such,  all  of 
44  should  die  before  the  ace  of  21  years,  then  and  in  such  case  I  give  the 
**  share  of  him  or  her  so  dying  to  the  survivor  of  them  my  said  son  or  daugh- 
44  ter  forever.  But  in  case  my  said  son  and  daughter  shall  be  both  dead  at 
44  the  time  of  my  decease,  without  child  or  children,  or  leaving  child  or  chil- 
44  dren,  all  of  them  snail  die  under  the  age  of  21  years,  and  unmarried,  and 
44  without  child  or  children  ;  then  and  in  that  case  I  give  and  bequeath 
*c  the  whole  of  my  real  and  personal  estate  and  effects  unto  my  execu- 
41  tors  herein  named,  and  the  survivors  or  survivor  of  them,  and  the  heirs,  ex- 
41  executors,  and  administrators  of  such  survivor ;  upon  trust,  in  the  first 
44  place,  to  pay  my  sister  Mary  Brown  the  sum  of  500/.  for  her  own  sole  and 
44  separate  use,  notwithstanding  her  coverture  to  be  paid,  &c.  as  she  shall 
44  think  fit,  &c.  And  in  the  event  last  aforesaid,  I  give  and  bequeath  unio 
44  the  said  William  Archer  Shaftain,  and  unto  his  mother  in  case  of  his 
44  death  as  aforesaid,  the  further  sum  of  200/.  in  addition  to  the  sum  of  100/. 
44  I  have  before  given  to  them,  and  payable  at  the  same  time.  I  also  give 
44  to  the  said  James  Shirley,  in  case  of  tie  event  aforesaid,  in  addition  to  the 
44  said  legacy  of  201.  the  further  sum  of  80/.  And  as  to  the  rest,  residue,  and 
44  remainder  of  my  estate  and  effects  as  well  real  as  personal,  in  case  of  the 
44  death  of  my  said  son  and  daughter  at  the  time  before  mentioned,  and  with- 
44  out  child  or  children,  and  other  the  events  aforesaid,  I  give  and  bequeath 
44  the  same  unto  my  brother  John  Archer ,  bis  heirs  and  assigns  for  ever." 
The  testator  died  on  the  10th  of  October,  1794,  leaving  his  said  son  and 
daughter  him  surviving,  who  thereupon  entered,  &c.  and  afterwards,  and 
before  the  marriage  (which  soon  after  took  place)  of  the  testator's  said  daugh- 
ter, who  is  one  of  the  lessors  of  the  plaintiff,  with  Joseph  Li  ford,  the  other 
lessor  of  the  plaintiff  by  iodentrues  of  lease  and  release,  dated  the  1st  and  2d. 
of  October,  1795,  the  testator's  said  daughter  E.  M.  A.  Archer,  conveyed  to 
her  brother  G.  D.  Archer,  her  undivided  moiety,  or  part  of  the  freehold  pre- 
mises in  fee,  and  her  undivided  moiety  of  part  of  the  leasehold  premises  to 
him  for  the  remainder  of  the  terms  therein.  And  G.  D.  Archer  being  so 
seised  and  entitled  under  the  said  will  and  deeds,  on  the  31st  of  December, 
1806,  by  bis  will  duly  executed,  devised  all  his  freehold  and  leasehold  estates, 
of  which  he  had  power  to  dispose  by  will,  to  the  defendants,  their  heirs,  &c. 
upon  trust  as  therein  mentioned  ;  and  soon  after  died  without  ever  having 
had  any  issue,  and  leaving  his  said  sister  Elizabeth  Mary  Anne,  one  of 
the  lessors  of  the  plaintiff,  his  heir  at  law.  The  defendants  are  in  possession 
of  the  whole  of  the  premises  comprized  in  the  indentures  of  lease  and 
release.  The  question  was  whether  the  plaintiff  were  entitled  to  recover 
that  moiety  of  the  said  freehold  and  leasehold  premises  comprized  in  the 
above  deeds,  which  were  devised  and  bequeathed  by  the  testator  G.  Archer 
to  his  son  G.  D.  Archer.  If  he  were,  the  verdict  was  to  stand :  if  not,  a 
verdict  was  to  be  entered  for  the  defendants. 

This  case  was  argued  in  last  Easter  term,  and  the  question  made  was, 
whether  the  limitation  over  upon  the  testator's  son  or  daughter  dying  without 
child  or  children,  were  to  be  confined  to  his  or  her  so  dying  in  the  lifetime  of 
the  testator.  Holroyd  for  the  plaintiff  contended  in  the  negative ;  Abbott 
for  the  defendant  maintained  the  affirmative.  On  the  pait  of  the  plaintiff,  it 
was  contended,  that  the'  limitation  over  on  the  death  of  the  son  or  daughter 
was  not  to  be  confined  to  the  death  of  either  in  the  testator's  lifetime :  and 
Nowlan  v.  Nelligan,  1  Bro.  Ch.  Rep.  489',  Lord  Douglas  v.  Chalmer,2  Ves.  jun. 
501,  and  Billings  v.  Sandham,  there  mentioned,  ib.  506,  were  cited  for  this 
purpose.  But  that  the  devise  to  the  son  and  daughter  was  either  a  devise  to 
them  in  fee,  defeasible  as  to  the  moiety  of  each  by  either  dying  without  child 
or  children  in  the  lifetime  of  the  other;  in  which  event  it  would  go  over  to 
that  other ;  but  if  either  left  issue,  such  issue  would  take  a  fee  in  the  parent's 
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moiety,  defeasible  also  in  the  event  of  such  issue  dying  before  21.  Or  when 
the  testator  gives  the  estate  to  his  son  and  daughter  in  fee  as  tenants  in  common, 
bat  in  a  particular  event  he  afterwads  gives  it  to  the  children,  if  any; 
that  may  be  taken  to  control  the  former  words,  and  make  the  son  and  daugh- 
ter  take  for  life,  with  a  contingent  remainder  in  fee  to  their  children,  if  any ; 
if  none,  with  a  contingent  remainder  to  the  survivor ;  for  which  Doe  v.  Corfu, 
4  Term  Rep.  294,  Doe  d.  Davy  v.  Bnrnsail,  6  Term  Rep.  34.  and  Burnsall 
▼.  Davy,  1  Bos.  6r  Full.  215,  were  cited.  Or  it  might  be  taken  to  be  an  es- 
tate tail  in  the  son  and  daughter,  in  case  either  should  die  in  the  life-time  of 
the  other  without  leaving  children  who  should  come  to  an  age  to  dispose  of 
tbe  property :  but  if  either  should  have  such  children,  then  to  take  a  fee :  and 
for  this  he  referred  to  Anonym.  1  And.  43.  Wild's  case,  6  Rep.  16.  King  v. 
Melling,  2  Lev.  58.  Dos  v.  Wkhelo,  8  Term  Rep.  211,  Doe  d.  Candler*. 
Smith,  7  Term  Rep.  531,  Doe  v.  Cooper,  1  East,  229,  Doe  v.  Applin,  4  Term 
Rep,  82.  On  the  other  side  were  cited  Trotter  v.  Williams,  Precedents  in 
Chan.  7a  Low/ted  ▼.  Stoneham,  2  Stra.  1261,  Hinckley  v.  Simmons,  4  Ves. 
jQD.  160,  Webster  v.  Hale,  6  Ves.  jun.  410.  and  Garland  v.  Thomas,  1  New 
Rep.  82. 
The  case  stood  over  for  consideration  till  this  term ;  when 
Lord  Ellshbobotoh,  C.  J.  delivered  the  judgment  of  the  Court.  Before 
we  adopt  the  construction  which  »  contended  for  on  the  part  of  the  defend- 
ants, it  is  material  to  consider  whether  the  devise  to  the  testator's  son  and 
daughter  can  operate  so  as  to  give  effect  to  all  the  words  he  has  used,  without 
rejecting  any  thing  contained  in  the  devise,  or  introducing  any  thing  which 
it  does  not  contain ;  for  there  can  be  no  rejection  or  introduction,  if  all  the 
words  as  they  stand  can  operate ;  but  if  all  the  words  as  they  stand  cannot 
operate,  the  Court  must  introduce  or  reject  as  may  best  answer  what  may  ap- 
pear to  them  to  have  been  the  testator's  intention,  Denn  v.  Bagshaw,  6  Term 
Rep.  516,  and  Doe  v.  latere,  1  Bos.  &  Pull.  259.  The  devise  sets  out  with 
giving  all  the  residue  of  the  real  and  personal  estate  to  the  son  and  daughter, 
tkdr  heirs  and  assigns  for  ever,  to  hold  as  tenants  in  common,  and  not  ae  joint 
taunts.  The  effects  of  this  therefore  would  have  been  to  have  given  each 
immediately  a  moiety  in  fee  in  the  real  estate,  and  an  absolute  interest  in 
the  personal ;  and  each  would  have  bad  the  power  of  disposing  of  his  or 
her  moiety  either  by  deed  or  will  in  any  manner  he  or  she  might  have  thought 
fit ;  and  for  want  of  such  disposition,  the  moiety  of  each  would  have  descend- 
ed  to  bis  or  her  heirs.  This  part  of  the*  devise,  however,  is  immediately  fol- 
lowed by  a  provision,  that  if  either  son  or  daughter  died  leaving  issue,  such  is-' 
m should  take  the  parent's  share;  but  if  there  shmddbe  no  such  issue  to  at' 
ten  21,  the  survivor  of  the  sen  and  daughter  was  to  have  the  estate  for  ever. 
If  this  provision,  therefore,  were  intended  to  qualify  the  limitation  to  the  son 
ud  daughter,  as  the  plaintiff  insists ;  and  not  as  a  substitution  in  case  of  lapse 
which  is  the  defendants'  argument ;  it  annihilates  altogether  the  tenancy  in 
common  in  fee  :  it  takes  away  from  each  all  power  of  disposition  to  tbe  pre-' 
jadice  of  his  or  her  issue  ;  or,  if  there  be  no  issue,  to  the  prejudice  to  the  sur- 
vivor :  and  if  there  be  no  issue,  instead  of  giving  each  a  moiety,  which  is  the 
effect  of  a  tenancy  in  common,  gives  the  whole  to  the  survivor ;  which  is  the  ef- 
fect of  a  joint  tenancy.  If  this  be  a  qualifying  provisions,  therefore  it  qualifies 
the  limitation,  by  saying,  that  what  was  given  to  them*  their  heirs  and  assigns,  to 
hold  as  tenants  in  common  and  not  as  joint  tenants,  should  vest  absolutely  in  nei- 
ther of  them ;  (and  this  applies  equally  to  both  the  personal  and  real  estate ;) 
thoQldnotbe  assignable  by  either  to  the  prejudice  of  his  or  her  issue  or  to  the 
prejudice  of  the  survivor ;  should  not  pass  by  decent  from  either,  if  either  left  is- 
sue; and  should  be  a  joint  tenancy  in  fee,  and  not  a  tenancy  in  common.  Suppose 
hothto  have  survived  the  testator,  and  then  to  have  died  without  issue;  the  survi- 
vor, according  to  the  plaintiff 's  construction,  would  have  taken  the  whole.  Sup- 
pose one  to  have  died,  leaving  issue,  which  attained  21,  and  the  survivor  to  have 
Vol.  Vn.  24 
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died  without  issue ;  the  issue  of  the  first  would  have  taken  one  moiety,  and  the 
survivor  the  other :  the  survivor,  therefore,  in  that  case  would  have  taken  a 
moiety  in    fee,  which  he  might  have  disposed  of  to  the  prejudice  of  the  issue 
of  the  other.    Suppose  one  to  have  died  without  issue,  and  then  the  survivor 
to  have  died  leaving  issue,  which  attained  21 ;  such  issue  would  have  been 
entitled  to  the  parent's  original  share  only,  not  to  the  share  which  had  accru- 
ed by  survivorship ;  but  the  latter  share  would  pass  by  descent  to  the  parent's 
heir,  if  the  parent  had  not  disposed  of  it  in  his  lifetime ;  or,  if  he  had  dispos- 
ed of  it,  would  go  according  to  such  disposition.    In  this,  therefore,  as  well  as 
in  the  preceding  case,  one  moiety  would  be  bound,  and  the  other  free ;  one 
would  be  secured  to  the  issue,  and  the  other  might  be  alienated  from  them. 
In  none  of  these  cases,  however,  would  the  two  parents  take  to  them,  their 
heirs  and  assigns  as  tenants  in  common.  .  If  there  were  any  tenancy  in  com- 
mon in  fee,  it  would  be  between  the  survivor  of  them,  and  the  issue  of  the 
other ;  and  if  neither  had  issue,  the  longer  liver  would  take  the  whole  by  sur- 
vivorship.    It  is  necessary,  therefore,  either  to  reject  part  of  the  limitaton  to 
the  son  and  daughter,  and  their  heirs  and  assigns  for  ever,  to  hold  as  tenants 
in  common,  or  to  introduce  some  other  words :  and  the  defendant  insists,  that 
the  true  construction  is  to  consider  the  testator  as  contemplating  the  death 
of  his  son  or  daughter  in  his  lifetime  ;  and  to  make  the  limitation  to  the  chil- 
dren of  the  deceased  or  to  the  survivor,  as  a  substitution  only,  in  ease  of  a 
lapse.    This  supposes  the  testator  to  have  had  three  possibilities  in  contempla- 
tion ;  first,  that  both  son  and  daughter  should  survive  him :  and  then  he  meant 
they  should  take  the  fee  as  tenants  in  common.    Secondly,  that  one  might 
die  in  his  life  :  in  which  case  the  devise  to  such  one  would  be  lapsed  :  and 
then  he  meant,  that  if  the  one  so  dying  left  issue,  such  issue  should  take 
the  parent's  share :    or   if  there  were  no  such  issue  to  attain  21,  the  sur- 
vivor should  take   the    whole.      Thirdly,   that  both  might  die  in  his  life- 
time ;  in  which  case    the  previous  devise  to  both  would  lapse :  and  then, 
if  either  of  them  left  issue,   such   issue   were   to   take ;  but  if  both  died 
without  issue,  then   the   testator's   executors  were  to  take,  upon  certain 
trusts;  with    an  ultimate  limitation    to  his  own  brother  in    fee.      The 
limitations    to  the  executors  and  to  his    brother  are  confined  in  express 
terms  to  the  event  of  the  death  of  his  son  and  daughter  in  kis  lifetime  :  and 
from  thence  it  is  inferred,  that  be  was  contemplating  a  death  in  his  life-time, 
in  the  preceding  clause,  when  he  spoke  of  the  death  of  either  his  son  or  daugh- 
ter, leaving  issue.     It  is  observable  too,  that  in  this  clause,  "  of  either  his  son  or 
daughter's  dying,  leaving  issue,"  is  so  worded,  that  though  it  might  be  extend- 
ed to  the  case  of  both  dying  leaving  issue,  it  seems  expressed  as  if  the  testa- 
tor was  contemplating  the  dying  of  one  only ;  and  then  it  would  naturally 
lead  him  to  the  consideration  in  the  succeeding  clause,  if  both  died  in  his  life- 
time.   It  is  observable,  too,  that  in  this  clause,  in  case  of  the  death  of  either, 
though  the  testator  considers  the  events  of  their  dying  with  children  or  with- 
out; yet  he  disposes  of  the  estate  in  either  event:  if  there  are  children,  to 
such  children  ;  if  none,  to  the  survivor!  so  that  be  might  be  contemplating, 
not  death  indefinitely,  but  death  in  his  lifetime.    Upon  the  whole,  on  this  in- 
tricate will,  we  incline  to  think  that  the  testator  was  contemplating  a  death  in 
bis  lifetime  under  the  clause  in  question :  at  least,  the  lessor  of  the  plaintiff, 
who  is  to  make  out  affirmatively  that  he  was  contemplating  a  death  whenever 
it  might  happen,  has  not  sufficiently  satisfied  us  that  such  was  the  case  :  and 
therefore,  the  verdict  ought  to  be  entered  for  the  defendants. 
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The  King  v.  Bird. 

IS  East,  867.    Feb.  12, 1811. 

1.  A  prescriptive  right  in  tbe  eldeet  ton  of  every  bnrgeei  born  in  Nottingham,  and  in  the 
yoeoger  eons  of  every  bargees  born  in  Nottingham  and  having  served  a  seven  years  Ap- 
prenticeship to  any  trade,  and  in  every  person  having  served  a  seven  year*  spprenticeshrp 
in  JfbUingkam  to  any  burgess  of  JV,  to  be  admitted  a  bargees  of  the  town,  on  his  attain* 
jngSI,  was  hotden  not  to  exclude  the  incidental  power  arising  by  implication  of  law  to  the 
corporation  at  large  to  secure  their  perpetual  succession  by  voluntary  elections  of  burgess* 
es  ad  libitum:  and  this  though  it  was  averred  that  JV".  had  always  been  and  yet  is  a  popu- 
lous town,  containing  numerous  resident  and  trading  burcestes;  and  thai  the  prescriptive 
modes  of  supplying  by  birth  and  servitude  the  succession  of  a  sufficient  and  large  nomber  of 
bargees**  U  fully  secured:  for  nan  conttnt  that  these  sources  had  at  all  timet  been  suffi- 
cient daring  the  existence  of  tbe  corporation,  without  occasional  supplies  of  burgesses  by 
election;  or  even  that  they  were  so  at  the  time  of  the  defendants  election;  and  they  could 
not  have  operated  at  all  for  some  years  after  tbe  creation  of  the  corporation:  end  therefore, 
no  presumption  can  be  made  from  thence  that  the  town  meant  to  exclude  the  incidental 
power  of  the  corporation  to  make  voluntary  elections  of  burgesses  in  aid  of  such  proserin* 
tive  modes)  of  supply. 

1  Whether  the  power  of  making  such  voluntary  elections  be  incidental  to  the  corporation  at 
lane,  or  exist  in  them  by  prescription,  k  m  competent  for  them  to  delegate  it  to  a  select 
part  of  themselves;    But 

1  They  cannot  delegate  each  power  to  any  stranger;  and  the  recorder  of  the  town  must  be 
liken  to  be  each,  if  he  be  not  stated  to  be  a  burgess. 

4.  As  snob  select  body  is  the  creature  of  the  corporation,  its  constitution  and  mode  of  acting 
may,  it  senilis,  be  modelled  (with  the  exception  before  stated)  according  to  tbe  pleasure  of 
its  maker;  and  where  the  corporation  (consisting  primarily  of  the  mayor  and  burgesses, 
who  were  directed  by  charter  to  elect  aldermen  from  among  themselves,)  transferred  the 
right  of  electing  burgesses  too  select  body,  consisting  of  the  major  and  aldermen,  of  whom 

.  the  major  part  must  attend;  18  livery  or  cloathing  burgesses,  or  whom  9  were  sufficient  to 
attend;  together  with  the  recorder,  if  a  hurras,  and  if  choosing  to  attend,  and  six  of  tbe 
burgesses  at  large,  if  they  choose  to  attend ;  but  the  select  body  might  proceed  without 
either  tbe  six  burgesses  or  tbe  recorder,  if  they  did  not  attend;  held  that  this  was  a  reason- 
able and  valid  by-law. 

AN  information  in  nature  of  a  quo  warranto  was  exhibited  against  the  de* 
fendaot  fox  claiming  and  usurping  the  office  of  a  burgess  of  the  town  of  Not' 
ttnglumu  To  this  the  defendant  pleaded,  first,  that  Nottingham  is  and  from 
time  immemorial  hath  been  an  ancient  town  immemorially  incorporated,  and 
now  for  10  years  past  known  by  the  name  of  the  mayor  and  burgesses  of  the 
town  of  Nottingham,  and  had  immemorially  an  indefinite  number  of  burgess- 
es.  That  King  Hen.  6.  by  his  charter  in  the 27th  year  of  his  reign,  confirm- 
ed and  granted  to  the  then  burgesses,  that  the  town  should  be  incorporated  of 
a  mayor  and  burgesses,  who  should  be  one  perpetual  commonalty  corporate* 
by  the  name  of  the  mayor  and  burgesses  of  the  town  of  Nottingham.  That 
the  burgesses,  their  heirs  and  successors,  might,  from  time  to  time,  elect  from 
themselves  seven  aldermen,  of  whom  one  should  be  mayor ;  and  the  alder- 
men elected  should  continue  for  life,  unless  any  one  at  his  special  request 
made  to  the  residue  of  the  burgesses,  or  by  reason  of  any  notable  cause,  should 
be  removed  from  his  office  by  the  mayor  and  burgesses ;  and  that  upon  any 
alderman  dying,  departing,  or  being  removed  from  his  office,  the  mayor  and 
burgesses  might  elect  one  other  burgess  from  amongst  themselves  into  the 
•tme  office.  That  this  charter  was  accepted :  after  which,  and  before  the 
election  of  the  defendant  to  be  a  burgess,  to  wit,  on  the  1st  of  September,  1606, 
the  then  mayor  and  burgesses  duly  made  a  certain  reasonable  bylaw,  not 
now  extant  in  writing,  for  tbe  avoiding  popular  confusion  and  tumult  in  the 
election  of  borgesses;  whereby  it  was  ordained  that  the  mayor  and  aldermen, 
or  the  major  part  of  them  duly  assembled  together  for  .that  purpose,  and 
eighteen  borgesses  of  the  said  town,  elected,  or  to  be  from  time  to  time  re- 
apectively  elected,  by  the  mayor  and  burgesses  from  amongst  such  of  the  bur- 
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gesses  as  should  before  such  election  have  served  the  office  of  sheriff  or  of 
chamberlain  of  the  said  town,  and  called  the  livery  or  cloa thing  burgesses  of 
the  said  town  to  be  of  the  common  council  of  the  said  town  ;  or  any  9  or 
more  of  the  same  18  burgesses  duly  assembled  together  for  that  purpose  ;  to- 
gether with  the  recorder  of  the  said  town,  if  he  should  in  that  behalf  attend, 
but  otherwise  without   him;  and  together  with  six  burgesses  of  the  said  town 
chosen,  or  to  be  from  time  to  time  respectively  chosen,  by  the  mayor  and  bur- 
gesses from  amongst  the  burgesses,  to  be  also  of  the   common  council  of  the 
•aid  town,  or  such  of  the  said  six  burgesses  as  should  in  that  behalf  attend, 
in  case  the  same  six  burgesses  or  any  of  them  in  that  behalf  should  attend, 
but  otherwise  without  the  same  six  burgesses ;  should  and  might,  without  the 
concurrence  or  assistance  of  the  rest  of  the  burgesses,  be  able  at  all  future  times 
forever  thereafter,  to  elect  and  choose  such   person  or  persons  to  be  a  bur- 
gess, or  burgesses  as  to  them  should  from  time  to  time  seem  fit  and  con- 
venient.    To  which  said  by-law  the  mayor  and  burgesses  for  the  time  be- 
ing, from  the  time  of  the  making  thereof  hitherto,  have  consented  and  con- 
formed themselves,  and  the  same  is  now  in  full  force,  unrepealed,  &c.     That 
ever  since  the  making  of  the  said  by-law,  the  mayor  and  aldermen  or  the  ma- 
jor part  of  them  duly  assembled  together  for  that  purpose,  and  the  said  18  bur- 
gesses elected  by  the  mayor  and  burgesses  from  amongst  such  of  the  bur- 
gesses as  had'  served  the  office  of  sheriff  or  chamberlain  of  the  said  town,  and 
called  the  livery  or  cloathing  burgesses,  to  be  of  the  common  council  of  the 
■aid  town,  or  any  nine  or  more  of  the  same  18  burgesses  duly  assembled  to- 
gether for  that  purpose,  together  with  the  recorder  of  the  said  town  when  he 
in  that  behalf  attended,  but  otherwise  without  him,  and  together  with  the 
six  burgesses  of   the  said  town  chosen  by  the  mayor  and  burgesses  from 
amongst  the  burgesses  of  the  said  town  to  be  of  the  common  council,  or  such 
of  the  said  six  burgesses  as  did  in  that  behalf  attend,  in  case  the  said  six  bur- 
gesses or  any  of  them  in  that  behalf  attended,  but  otherwise  without  the  same 
six  burgesses,  have  without  the  concurrence  or  assistance  of  the  rest  of  the 
burgesses  been  used  and  accustomed  to  elect,  and  still  of  right  ought  to  elect 
such  person  or  persons  to  be  a  burgess  or  burgesses,  as  from  time  to  time  to  them 
seemed  fit  and  convenient.     The  plea  then  stated  the  election  of  the  defend- 
ant to  the  office  of  burgess  under  that  by-law,  on  the  2d  of  October,  1807,  at  a 
meeting  duly  convened  and  held  at  the  Guildhall,  consisting  of  the  mayor  and 
six  other  aldermen,  ten  of  the  then  eighteen  livery  or  cloathing  burgesses,  to- 
gether with  three  of  the  six  burgesses ;  by  which  warrant  he  claimed  to  use  and 
exercise  the  office  of  burgess.    The  second  plea  was  the  same  as  the  first, 
except  that  in  setting  out  the  by  law  of  1606,  constituting  the  select  body  of 
electors,  it  stated  the  recorder  to  be  one,  if  he  should  be  a  burgess,  and  skau  at- 
tend ;  but  otherwise  without  him.     The  third  plea  was  also  similar  to  the  first, 
only  stating  that  the  burgesses  of  the  town  before  the  charter  of  Ken.  6.  were 
immemorially  incorporated  under  divers  names  of  incorporation,  and  that  dur- 
ing all  that  time  there  have  been  and  now  are  an  indefinite  number  of  bur- 
Sisses.     That  from  time  immemorial  until  and  at  the  time  of  the  charter  of 
en.  6.  the  burgesses  of  the  said  town  by  their  various  names  of  incorpora- 
tion, and  from  thence  the  mayor  and  burgesses  of  the  said  town  until  the  mak- 
ing of  the  by-law  of  1606,  were  from  time  to  time  used  and  accustomed  to  nom- 
inate, elect,  and  choose,  and  of  right  ought,  &c.  such  person  or  persons  to  be  a 
burgess  or  burgesses  of  the  said  town  as  to  them  should  seem  meet  and  conve- 
nient.    And  then  the  plea  set  out  the  by-law  of  1606,  as  stated  in  the  first 
plea,  under  which  the  defendant  made  claim  to  the  office  of  burgess  by  else* 
tion.     The  4th  plea  was  framed  in  the  same  manner  as  the  last,  stating  a  pre- 
scriptive right  in  the  corporation  at  large  to  choose  burgesses  generally,  as  us- 
ed and  exercised  by  them  previous  to  the  by«law  of  1606:  but  in  setting  out 
that  by-law,  this  last  plea  followed  the  form  of  it  as  stated  in  the  second  plea, 
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constituting  the  recorder  one  of  the  select  body  only  if  he  should  be  a  burgess, 
and  should  attend  at  the  meeting  of  it. 

Replications  to  the  first  plea  :  1st,  that  tbe  by-law  therein  set  forth  was  not 
duly  made  by  the  then  mayor  and  burgesses  of  the  said  town,  in  manner  and 
form  as  in  that  plea  alleged :  on  which  issue  was  joined.  2dly.  That  during 
all  tbe  time  in  that  plea  mentioned,  the  town  of  Nottingham  hath  been  and  yet 
is  a  populous  town,  and  the  burgesses  of  the  said  town  residing  and  carrying 
on  trade  in  tbe  said  town  of  Nottingham  very  numerous :  and  that  during  all 
the  time  aforesaid  tbe  eldest  son  of  every  burgess  of  the  said  town  bom  in 
Nottingham,  and  the  younger  sons  of  any  burgess  of  the  said  town  born  in 
Nottingham ,  and  having  served  a  seven  years'  apprenticeship  to  any  trade, 
and  every  person  who  has  served  a  seven  years'  apprenticeship  in  Notting- 
ham to  any  burgess  of  the  said  town,  have  upon  their  attaining  their  ages  of 
21  years  respectively  been  admitted  and  been  used  and  accustomed,  and  still 
of  right  ought  to  be  admitted  into  the  office  of  a  burgess  of  the  said  town,  and 
to  take  upon  themselves,  use  and  exercise  such  office  upon  such  their  admis- 
sion thereto :  whereby  the  succession  of  a  sufficient  and  laige  number  of  bur- 
gesses of  the  said  town  is  fully  secured  and  provided  for.  To  this  there  was 
a  general  demurrer,  and  joinder.  To  the  second  plea  there  were  the  like  re- 
plications, and  the  like  issue  on  the  first,  and  general  demurrer  to  the  second 
replication.  To  the  third  plea,  the  first  replication  took  issue  on  the  pre- 
scripti?e  right  of  election  of  burgesses  by  the  corporation  as  stated  in  that 
plea :  on  which  issue  was  joined.  The  second  took  issue  ou  the  due  making 
of  the  by-law  therein  stated  by  the  then  mayor  and  burgesses  of  the  town  in 
manner  and  form  as  there  alleged :  on  which  also  issue  was  joined.  And  the 
third  replication  Telied  on  the  same  prescriptive,  accustomed,  and  special 
sources  of  election  for  continuing  the  succession  of  the  corporation,  as  stated 
io  the  second  replication  to  the  first  plea  on  which  there  was  the  like  general 
demurrer.  And  similar  replications  were  pleaded  to  tbe  fourth,  as  to  the 
third  plea,  mutatis  mutandis :  on  the  two  first  of  which  there  were  the  like 
issues,  and  :he  like  general  demurrer  to  the  last. 

The  objections  made  to  the  defendant's  election  were  shortly  stated  to  be 
these :  1st,  as  to  the  demurrers  to  the  special  replications  to  tbe  two  first  pleas, 
which  pleaa  rested  the  validity  of  the  defendant's  election  on  the  incidental 
power  of  the  corporation  to  make  by-laws  to  regulate  their  succession  ; 
that  though  a  corporation  has  an  incidental  power  to  continue  itself,  and  to 
make  reasonable  by-laws  for  that  purpose,  where  no  provision  has  been  made 
by  tbe  crown  for  the  perpetual  succession ;  yet  where  by  charter,  or  by  pre- 
scription, which  presupposes  a  charter,  such  as  is  stated  in' the  replications, 
tbe  crown  has  provided  special  means  for  continuing  that  succession,  such  in- 
cidental power,  not  being  necessary,  does  not  exist.  2dly,  As  to  the  demur- 
rers to  the  special  replications  to  the  third  and  fourth  pleas  ;  which  pleas 
alleged  a  prescriptive  power  of  election  in  the  corporation,  modified  by  the  by- 
law :  that  such  a  prescriptive  power  in  the  whole  corporation  cannot  be  trans- 
ferred from  them,  by  a  by-law,  to  a  select  body ;  but  that  supposing  it  could 
be  so  transferred  by  a  reasonable  by-law,  the  by-law  stated  in  the  defendant's 
pleas  was  not  a  reasonable  one.  This  last  objection,  as  to  the  reasonableness 
of  the  by-law,  applied  also  to  the  two  first  pleas. 

Holroyd,  in  support  of  the  demurrers,  denied  that  the  incidental  power  of 
a  corporatipn  to  continue  itself  and  to  make  by-laws  for  that  purpose  was  tak- 
en away  or  abridged  by  any  mode  of  election  given  by  charter  or  prescription 
not  inconsistent  with  such  general  incidental  power.  And  he  referred  to 
1  Bol.  Abr.  513.  tit.  Corporation,  G.  pi.  5,  where  it  is  said,  that  if  the  king 
create  a  corporation  of  a  mayor  and  8  aldermen,  with  a  clause,  that  upon  the 
death  or  amotion- of  any  alderman,  it  should  be  lawful  for  the  mayor  and  the 
lest  of  the  aldermen  within  8  days  next  after  such  death  or  amotion  to  elect 
another  alderman  in  his  place :  although  there  be  no  election  within  the  8 
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days ;  yet  they  may  elect  an  alderman  at  any  time  afterwards ;  for  they  hrve 
a  power  to  elect  another  as  incident  to  the  corporatiod  created.     For  anciently 
corporations  had  no  such  clause  giving  them  power  to  elect ;  and  this  af- 
firmative  power   does  not  toll   the  implied  power  incident  to  the  corpo- 
ration.   This    was    resolved    by  this  Court  in   the  case  of  The   Corpo- 
ration of  Launceston,  in  E.  8  Car.  1. ;  and  a  writ  was  granted  according- 
ly to  elect  another  alderman.     That  case  was  referred  to  by  Lord '  Holt  in 
Philips  v.  Bury,  2  Term  Rep.  352,  though  he  only  there  applied  the  prin- 
ciple of  it  to  cases  where  no  provision  was  made  in  the  charter  how  the 
succession  should  continue :  but  it   must  equally  apply  to  all   cases  where 
there  is  no  inconsistent  or  negative  provision.     The  charter  looks  to  a  perpe- 
tuity of  succession,  as  one  of  the  designs  and  ends  of  the  incorporation,  and 
the  law  incidentally  gives  to  the  corporation  every  power  necessary  for  carry- 
ing into  effect  and  insuring  the  accomplishment  of  that  purpose.     Such  a 
power,  therefore,  can  only  be  taken  away,  if  at  all,  by  express  words  or  neces- 
sary implication  ;  hut  the  intent  of  the  crown  to  supersede  it  cannot  be  infer- 
red from  its  having  given  an  inchoate  right  to  others,  not  of  the  corporation,  to 
come  in  and  claim  to  be  admitted ;  for  that  would  be  to  make  the  corporate 
succession  depend,  not  upon  the  corporation  itself,  but  upon  the  will  of  those 
other  persons.     The  incidental  power  does  not  derogate  from  the  claims  of 
those  persons,  nor  are  their  claims  incompatible  with  the  power.     It  must  in 
its  nature  be  uncertain  too  whether  a  sufficient  number  of  apprentices  can  be 
supplied  from  the  trades  in  the  town  to  continue  the  succession  :  whereas  the 
means  of  perpetuating  themselves  ought  to  be  certain  in  the  corporation.   The 
substance  of  the  provision  made  for  continuing  this  corporation  is,  that  though 
the  law  has  given  it  a  power  of  supplying  itself  with  members  by  election, 
yet  it  shall  not  refuse  a  certain  description  of  persons  claiming  and  tendering 
themselves  to  be  admitted.     No  prejudice  can  ensue  to  a  corporation  from  the 
existence  of  such  an  incidental  power ;  for  it  must  be  annexed  to  the  body  at 
large  :  and  though  they  may  by  a  by-law  delegate  it  to  a  select  body  ;  yet  it 
can  only  be  exercised  by  such  select  body  with  the  continuing  assent  of  the 
body  at  large,  who  may  at  any  time  abrogate  the  by-law  and  resume  the  exer- 
cise of  the  power  themselves.     At  any  rate,  this  objection  to  the  incidental 
power  does  not  apply  to  the  two  last  pleas,  which  allege  a  prescriptive  power 
in  the  corporation  to  elect.     But  next  it  is  objected,  (which  applies  to  all  the 
pleas,)  that  neither  the  incidental  power,  if  it  exist,  nor  the  prescriptive  power, 
can  be  transferred  from  the  whole  to  a  select  body.     But  it  has  been  long 
settled  that  the  power  of  election  to  corporate  offices,  even  where  given  by  the 
express  words  of  a  charter  to  a  general  body,  may  be  by  them  delegated  to  a 
part  of  themselves,  though  not  to  others.     This  is  laid  down  generally  in  the 
case  of  corporations,  4  Rep.  77.  b.  4  Inst.  48.  Jenks.  Cent.  273.,  and  In  many 
subsequent  authorities :  and  no  distinction  is  taken  between  the  election  of 
burgesses  at  large  and  that  of  corporate  officers.     Lastly,  as  to  the  reasonable- 
ness of  the  by-law;  it  in* effect  assumes  that  the  right  of  election  was  in  the 
body  at  large,  and  restrains  it  to  a  certain  number  of  them  representing  the 
integral  parts  of  the  whole  body,  (supposing  the  recorder  to  be  a  burgess,  as 
stated  in  two  of  the  pleas  ;)  namely,  the  mayor  and  aldermen,  or  the  major 
part  of  them  duly  assembled  for  the  purpose,  18  burgesses  to  be  chosen  by 
the  mayor  and  burgesses  out  of  the  livery  or  cloathing  burgesses,  who  have 
served  certain  corporate  offices,  to  be  of  the  common  council,  or  any  nine  or 
more  of  them  duly  assembled  for  the  purpose,  together  with  the  recorder,  if  he 
attends,  and  also  six  others  chosen  by  the  mayor  and  burgesses  from  the  bur- 
gesses at  large,  or  such  of  them  as  choose  to  attend.,    If  any  by-law,  there- 
fore, nafrowingthe  number  of  electors  can  be  reasonable,  this  seems  to  be  of 
that  description.     The  select  body  so  constituted  must  be  duly  assembled  for 
the  purpose ;  which  supposes  that   they  are  summoned.     If  the  by-law  bad 
given  the  power  of  election  to  the  major  part  of  the  mayor  and  aldermen  and 
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iiN  of  the  cloathiog  burgesses,  it  would  still  hare  been  good,  though  none  of 
the  other  burgesses  had  been  permitted  to  come  in  ;  and  the  major  part  of 
those  so  assembled  would  have  bound  the  corporation:  then  admitting  six  of 
the  other  burgesses  to  come  in,  if  they  choose  to  attend,  cannot  make  the  by- 
law unreasonable.  If  tbe  by-law  had  excluded  any  intergral  part  of  the  cor* 
potation  from  the  elective  body,  which  before  had-  a  right  to  join  in  the  elec- 
tion, there  would  he  great  weight  in  the  objection  :  but  here  the  right  of  elec- 
tion was  antecedently  in  the  mayor  and  burgesses  at  large,  and  therefore  the 
aldermen  and  common  councilman  had  only  a  right  to  vote  as  burgesses. 
The  objection  as  to  the  recorder's  being  admitted  tuto  the  select  body,  though 
he  be  not  a  burgess,  is  founded  upon  the  case  of  The  King  v.  Spencer,  3  Burr. 
1827,  where  tbe  principal  was  laid  down,  that  a  corporation  cannot  delegate 
the  elective  power  to  any  descriptions  of  persons  who  had  it  not  before.  But 
there  the  qualification  of  having  served  parish,  offices  was  one  which  had  no 
concern  at  all  with  the  corporation ;  whereas  here,  the  recorder  is  connected 
with  there :  he  is  to  give  them  legal  advice,  and  must  bo  appointed  under  the 
charter,  or  by  the  corporation.  [It  was  observed,  e  contra,  that  it  did  not  ap- 
pear that  there  was  any  such  officer.]  If  there  be  no  such  officer,  the  appoint* 
merit  of  him  will  not  hurt  the  by-law.  [Lord  EUenborough,  C.  J.  It  does 
not  appear  that  he  is  a  member  of  the  body  corporate,  or  that  he  is  appointed 
by  them :  he  may  *  be  appointed  by  others,  though  his  office  be  to  do  them 
service.  Bayley,  J.  He  may  be  appointed  by  the  mayor  alone,  and  not  by 
the  corporation :  and  if  not  a  member  of  the  corporation,  he  could  have  had 
no  previous  right  of  voting  in  the  election.]  At  any  rate,  the  objection  does 
not  apply  to  the  second  and  fourth  pleas. 

Dumpier,  contra,  admitted  that  weere  a  charter  says  nothing  as  to  the  mode 
of  continuing  the  succession  of  a  corporation,  the  power  of  election  is  incident 
to  it,  as  Lord  Holt  says  of  necessity,  [though  that  was  doubted  in  12  Rep.  ISO, 
and  the  Launeeston  case,  1  RoL  Abr.  613.  pi.  5,  cited,  does  not  prove  it :]  for 
the  law  gives  it  in  that  case  to  avoid  the  absurdity  of  a  grant  to  the  immedi- 
ate members  of  the  corporation,  and  their  successors,  without  providing  the 
means  of  continuing  the  succession.  But  where  there  is  no  such  necessity, 
as  where  the  crown  by  its  charter,  or  where  prescription  which  pre-supposes 
a  charter,  has  provided  for  the  succession  and  limited  the  objects  of  election, 
no  such  incidental  power  can  attach,  without  altering  the  constitution  given 
them  by  the  crown,  and  loosening  the  corporation  from  the  restraint  imposed 
upon  them  by  it  in  the  objects  of  election.  The  eftect  of  this  would  be  to 
make  a  very  important  alteration  in  tbe  constitution  given  to  them,  and  which 
they  have  accepted.  The  Launeeston  case  cited  from  1  RoL  Abr.  513,  does 
not  prove  the  position  contended  for.  The  power  of  election  was  given  to 
the  aldermen  generally ;  and  the  electing  within  eight  days  was  merely  di- 
rectory. But  at  any  rate,  the  incidental  power  in  the  corporation  at  large  to 
elect*  being  founded  in  necessity,  does  not  attach  here,  where  enough  appears 
on  the  record  to  shew  that  there  is  no  danger  of  a  failure  of  succession  for 
want  of  a  sufficient  local  population  in  the  place,  answering  to  the  description 
of  persons  having  inchoate  rights  to  their  freedom.  When  any  such  failure 
is  likely  to  take  place,  it  will  be  time  enough  to  consider  whether  the  inci- 
dental power  arises  to  the  corporation  at  large.  But  this  is  an  assumption  of 
a  power  in  the  first  instance  which  the  crown  has  not  given.  The  king  has 
said,  that  they  shall  be  a  corporation  formed  of  members  having  a  certain  re- 
lation to  the  town  ;  and  it  meant  to  hold  out  that  encouragement  to  the  free- 
men of  the  town  to  marry  and  settle  and  carry  on  their  trades  there.  It  was 
a  provision  to  encourage  the  population  of  the  town.  But  the  corporation  by 
the  by-law  take  upon  them  to  add  a  foreign  body  of  their  own  election  in 
derogation  of  the  influence  and  interest  of  the  local  inhabitants,  whom  the 
crown  meant  to  favour ;  inasmuch  as  all  corporate  rights  are  less  valuable  in 
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proportion  as  they  become  more  extended.  If  a  by-law  cannot  sapermdd(a)  a 
qualification  to  an  elector,  why  should  it  take  away  qualifications  from  the 
eligible.  The  crown  then  having  provided  the  special  sources  stated,  oat  of 
which  the  succession  is  to  be  continued,  and  the  replication  stating  that  Not- 
tingham hath  been  and  yet  is  a  papulous  town,  and  the  burgesses  residing 
and  carrying  on  trade  there  very  numerous,  and  that  by  the  means  there  stat- 
ed the  succession  of  a  sufficient  and  large  number  of  burgesses  of  the  town  is 
fully  secured  and  provided  for  ;  the  defendant  must  contend  that  the  general 
power  of  election,  which,  if  a  charter  be  silent,  is  incident  to  the  corporation, 
cannot  be  taken  away  by  a  special  provision.  [Lord  Elltnborough,  C.  J. 
The  crown  has  said,  that  the  corporation  shall  have  perpetual  succession,  and 
that  such  and  such  a  description  of  persons  shall  be  stocks,  oat  of  which  the 
succession  shall  be  supplied :  but  would  it  be  bad  in  a  charter  if  the  crown 
were  to  exclude  in  express  terms  the  incidental  power  now  contended  for  ?] 
Such  a  clause  would  certainly  not  be  void  where  the  crown  has  provided  oth- 
er adequate  means  of  succession.  The  power  of  making  by-laws  is  afeo  in- 
cidental to  the  whole  body  corporate  ;  and  yet  that  may  be  restrained.  In 
Rex  v.  Head,  4  Burr.  2521,  Lord  Mansfield  said,  "  the  body  at  large  had  no 
power  to  make  by-laws,  because  that  power  is  by  the  charter  given  to  the 
common  council."  So  here,  the  body  at  large  before  the  by-law  had  no 
power  to  elect  whom  they  pleased,  because  by  prescription  the  freedom  of  the 
borough  was  limited  to  certain  descriptions  of  persons.  Again,  in  Child  v. 
The  Hudson's  Bay  Company,  2  P.  Wms.  209,  Lord  Macclesfield  says,  "  a 
corporation  has  an  implied  power  of  making  by-laws ;  but  where  the  chart* 
er  fives  the  company  a  power  to  make  by-laws,  they  can  only  make  them  in 
such  cases  as  they  are  enabled  to  do  by  the  charter ;  for  such  power  given 
by  the  charter  implies  a  negative  that  they  shall  not  make  by-laws  in  any 
other  cases."  It  is  said,  however,  that  the  >'persons,  out  of  whom  the  crown 
has  provided  for  the  succession  to  be  made,  cannot  be  compelled  to  come  in 
and  become  corporators  ;  but  neither  can  the  assent  of  those  be  insured  who 
are  elected  by  the  body  at  large  under  the  incidental  power.  These,  howev- 
er, are  extreme  cases  which  cannot  be  provided  for.  Then  as  to  the  demur- 
rers to  the  replications  to  the  two  last  pleas :  supposing  the  corporation  to 
have  a  prescriptive  power  of  electing  whom  they  please  to  be  burgesses,  yet 
it  cannot  be  transferred  by  a  by-law.  Lord  Kenyon  in  The  King  v.  Holland, 
2  East,  70-4,  observed,  that  he  was  not  prepared  to  say,  that  such  a  by-law  if 
it  had  existed,  would  have  transferred  the  power  from  the  body  at  large  to  a 
select  part  of  it.  [Lord  EUenborough,  C.  J.  observed,  that  no  authority  was 
referred  to  by  Lord  Kenyon  for  the  doubt  expressed  by  him.]  The  case  of 
corporations,  4  Rep.  77.  b.  78.  a,  is  so  well  known,  that  when  his  Lordship 
threw  out  that  doubt,  he  must  have  had  that  case  in  his  mind,  and  could  not 
have  considered  the  question  as  concluded  by  it.  On  that  authority  the  de- 
fendant now  rests  ;  but  it  is  very  distinguishable  from  the  present.  The  right 
of  restraining  the  number  of  electors  by  a  by-law  there' recognized,  in  order 
to  avoid  popular  confusion  and  tumult,  seems  to  have  been  confined  to  elec- 
tions of  the  principal  annual  officers  of  corporations,  as  mayors,  bailiffs,  &c. 
and  was  not  meant  to  be  extended  to  the  general  body  of  the  corporators.  It 
pre-supposes  a  necessity  of  annually  recurring  elections,  and  is  grounded  on 
the  prevention  of  tumults,  which  the  continual  recurrence  of  such  elections 
would  cause  in  the  towns  :  and  that  this  is  not  to  be  applied  to  cases  where 
the  privileges  of  freemen  are  to  be  invaded  in  elections  of  burgesses  to  serve 
in  parliament  appears  also  from  4  lost.  48,  49.  It  seems  too  a  strange  meth- 
od of  obviating  popular  tumults  and  confusion  in  elections,  to  let  into  the 
corporation  a  new  body  of  electors  in  addition  to  the  prescriptive  claim- 
ants :  and  if  the  prescriptive  supplies  failed,  there  would  be  as  little  pre- 

(a)  Vide  Rex  v.  Tapptndtn,  S  Eut,  186. 
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trace  of  that  sort  for  transferring  the  elective  franchise  from  the  gener- 
al to  a  select  body.  He  referred  generally  to  the  principle  of  the  esse 
of  The  King  v»  Brtion,  4  Burr.  2260.  As  to  the  reasonableness  of  the 
by-law;  where  the  power  is  given  by  it  to  a  select  body,  to  elect  whom 
they  please,  without  reference  to  the  prescriptive  qualifications,  it  is  the 
more  necessary  that  the  select  body  should  fairly  represent  the  body  at  large, 
and  more  particularly  the  freemen,  the  mass  of  whom  are  excluded  from  ex- 
ercising the  elective  rights  given  to  them  by  the  general  law  as  well  as  by  the 
local  prescription ;  and  the  defendant,  who  relies  on  the  by-law,  should  set 
forth  these  facts  from  whence  the  Court  may  judge  of  the  reasonableness  of 
it  Now,  as  the  18  preponderate  in  this  body  over  the  two  other  bodies  of  7 
and  6,  it  ought  to  have  appeared  whom  they  represent ;  but  the  nature  of 
the  officee  they  must  have  passed  through  as  a  qualification  is  not  shewn.  The 
burgesses  at  large  are  represented  only  by  six,  and  even  these  few  ore  not  a 
necessary  part  to  make  an  elective  assembly :  not  only  they  need  not  attend, 
but  it  does  not  appear  necessary  that  they  should  be  summoned.  If  the  18 
represent  the  livery  or  select  body,  the  representation  is  most  unequal,  being 
25  to  6. 

Lord  EUenborougk,  C,  J.  I  cannot  see  what  objection  there  would  be  on 
the  ground  of  unreasonableness  to  a  by-law  restraining  the  power  of  election 
to  such  bargesses  out  of  the  whole  body  as  had  been  .  appointed  by  their  fel- 
low burgesses  to  certain  corporate  offices.]  It  is  further  to  be  considered, 
whether  a  by-law  can  reasonably  create  an  elective  assembly  constituted  and 
held  under  different  rules  from  those  which  regularly  govern  corporate  meet- 
ings: for  to  say  nothing  of  the  absence  of  the  recorder  ad  libitum,  who  is  an 
integral  part;  even  a  majority  of  the  18  is  not  required,  but  an  attendance  of 
9  of  them  is  sufficient ;  and  none  of  the  6  who  represent  the  burgesses  need 
attend :  so  that  out  of  the  whole  number  of  32,  consisting  of  three  integral 
parts  of  18,  7,  and  6,  besides  the  recorder,  13  only,  consisting  of  9  of  the  18 
and  4  of  the  7,  are  sufficient  to  form  an  elective  assembly.  This  is  an  anom- 
aly in  the  constitution  of  elective  bodies.  [Le  Blanc,  J.  The  six  are  made 
a  component  part  by  the  by-lew  only  :  they  are  no  integral  part  of  the  corpora- 
tion: then  why  may  not  the  by-law  regulate  their  attendance?]  It  does  not 
follow  that  a  regulation  which  would  be  good  in  a  charter,  or  by  prescrip- 
tion,^) is  good  in  a  by-law.  The  king  by  his  charter  may  make  any  provi- 
sions which  are  not  contrary  to  law;  and  the  persons  to  whom  the  charter  is 
efiered  are  free  to  accept  or  reject  it ;  there  can  be  no  question  about  reasona- 
bleness: but  a  by-law  which  is  not  reasonable  in  itself  is  therefore  void  ;  and 
the  majority  who  make  it  affect  to  bind  the  minority  against  their  will  and  in 
derogation  of  their  former  rights.  For  instance,  the  clause  in  King  James  the 
second's  charters,  enabling  the  crown  without  cause  arbitrarily  to  remove  all 
the  governing  part  of  the  corporation,  is  so  unreasonable,  that  us  legality  has 
often  been  attacked  on  that  ground  ;  but  the  Court  has  always  said,  as  in  6ex  v. 
Amery,  2  Term  Rep.  568,  that  if  the  corporation  would  accept  such  a  charter, 
they  most  abide  by  it  And  yet  a  by-law  to  that  effect  would  clearly  be  bad. 
[Lord  EUentorough,  C.  J.  Supposing  this  by-law  were  to  be  divested  of  the  su- 
perfluous body,  and  to  be  considered  as  if  it  stated  in  terms  that  such  and  such  ' 
persons,  making  the  13  who  have  been  alluded  to  in  the  argument,  should  elect, 
what  objection  would  there9  be  to  it  ?]  It  is  not  reasonable  that  9  only,  out  of  an 
totegral  part  of  18,  should  constitute  an  elective  assembly  to  bind  the  rest,  not 
being  a  majority  of  the  whole  number.  [Lord  EUenborough,  G.  J.  It  is  a 
body  of  the  corporation's  own  creation  :  and  if  they  have  the  power  to  appoint 
the  lesser  body  to  elect,  why  may  they  not  enable  it  to  act  by  certain  members 
assembled,  though  they  may  not  be  a  majority  of  the  entire  number?]    Upon 

(a)  Vide  Rtx  v.  ffayte,  6  Term  Rep.  480 
Vol.  VII.  26 
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the  whole,  this  cannot  be  said  to  be  a  reasonable  by-law,  which  constitutes  an 
aggregate  body,  without  setting  out  the  qualifications  of  much  the  larger  part 
of  it ;  which  breaks  through  the  general  rule  of  all  corporate  meetings,  that 
every  integral  part  of  a  body  shall  attend  by  themselves  or  their  majority,  by 
making  the  presence  of  9  out  of  an  integral  body  of  18  sufficient ;  which  dis- 
penses with  the  attendance  of  the  recorder  altogether,  who,  if  he  be  a  member 
of  the  corporation,  is  an  integral  part ;  if  a  stranger,  can  have  no  corporate 
function  conferred  upon  him  ;  which  dispenses  entirely  with  the  attendance  of 
another  integral  body  of  six ;  and  this,  to  the  prejudice  of  those  whom  the  six 
represent,  and  from  whom  all  the  authority  is  supposed  to  be  derived ;  and  alto- 
gether making  a  meeting  of  13  sufficient  to  represent  a  body  of  31,  exclusive 
of  the  recorder.  If  any  of  the  objections  taken  to  the  defendant's  title  pre- 
vail, the  two  first  pleas  are  disposed  of:  if  either  of  the  two  last  heads  of  ob- 
jection be  good,  all  the  pleas  are  bad. 

Holroyd,  in  reply,  denied  that  the  incidental  power  is  limited  by  the  neces- 
sity out  of  which  it  was  said  to  arise  ;  for  the  reason  of  it  is  to  secure  the  per- 
petual succession  ;  and  where  that  is  not  secure  by  the  express  power  given 
by  the  crown,  the  law  gives  the  incidental  power  as  co-existent  with  the  ex- 
press power,  to  be  exercised  at  the  pleasure  of  the  corporation,  even  previous 
to  the  existence  in  fact  of  any  necessity.  [Lord  EUenborough,  G.  J.  You 
must  then  contend,  that  the  incidental  power  exists  in  all  cases,  because  by 
possibility  and  accident*  it  may  be  necessary  ;  for  no  provisions  can  be  made 
which  would  guard  against  every  possibility  ;  all  the  existing  electors  might 
die  before  a  new  election  could  be  made.]  In  no  rase  can  the  power  be  limit- 
ed by  a  Strict  necessity  even  where  some  necessity  is  admitted  to  exist;  for 
the  corporation  might  elect  as  many  as  they  pleased  upon  the  emergency. 
But  here,  without  the  incidental  power,  there  would  be  a  defective  security 
for  the  perpetual  succession,  inasmuch  as  it  is  made  to  depend  upon  the  will 
of  others,  and  the  corporation  have  no  means  of  compelling  the  prescriptive 
claimants  to  come  in  and  be  admitted.  Where  a  general  power  of  making 
by-laws  is  given  by  charter  to  a  select  part  of  a  corporation,  that  shews  that 
the  crown  meant  such  power  to  be  exercised  by  them  in  exclusion  of  the  body 
at  large  ;  as  in  the  case  of  the  Hudson's  Bay  Company,  and  other  cases*  ft 
is  true,  that  even  with  the  incidental  power,  the  corporation  cannot  compel 
those  whom  they  elect  to  come  in  :  but  the  law  can  do  no  more  than  enable  the 
corporation,  as  far  as  in  them  lies,  to  continue  the  succession.  The  King 
▼.  Breton,  4  Burr.  2260,  does  not  aply ;  for  that  was  the  case  of  a  by-law  giv- 
ing any  stranger  a  right  to  be  elected  on  payment  of  a  certain  sum  of  money. 
Sjord  EUenborougkj  C.  J.  That  was  converting  a  power  of  election  given  to 
e  corporation  into  a  power  of  sale.]  The  power  of  election  is  given  to  the 
attending  body  in  this  case,  if  amounting  to  a  certain  number :  it  is  not  given 
to  the  minority  of  the  body  so  attending  to  make  the  election. 

Lord  Ellenborough,  C.  J.  With  respect  to  those  pleas,  stating  the  re- 
corder to  be  one  of  the  select  body,  without  shewing  him  to  be  a  member  of 
the  corporation,  they  may  be  disposed  of  at  once.  He  may  be  a  stranger  to 
the  corporation,  and  therefore  there  could  be  no  delegation  of  the  elective  pow- 
er to,  him.  But  there  is  one  point  on  which  I  should  wish  to  have  further 
consideration  before  I  deliver  my  final  opinion  upon  it ;  that  is,  how  far  any 
incidental  power  of  electing  burgesses  arise  ex  necessitate  in  this  case,  as  it 
must  do  where  a  prescription  has  provided  certain  modes  for  supplying  mem- 
ber* to  the  corporation.  For  if  the  modes  of  supply  appointed  by  the  crown 
be  in  fair  construction  competent  to  keep  the  body  alive  in  the  manner  inten- 
ded, I  should  not  be  inclined  voluntarily  to  adopt  another  mode  of  effectuating 
that  purpose.  As  to  the  validity,  however,  of  the  by-law.  on  general  grounds, 
it  appears  to  me  to  be  not  only  a  good  but  a  very  good  by-law.  It  is  calcu- 
lated to  exclude  popular  confusion  in  elections ;  a  principle  which  was  long 
ago  established  in  the  case  of  corporations ;  and  I  see  no  reason  why  it  should 
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net  have  been  as  much  applicable  to  the  election  of  burgesses  at  large  as  of 
the  higher  orders  of  the  corporation,  in  the  time  of  Lord  Coke.  But  the  mode 
of  constituting  the  select  body  is  objected  to.  It  is  to  consist,  in  the  first  place,, 
of  the  mayor  and  aldermen,  of  whom  the  major  part  must  be  present :  and  it 
is  to  be  observed,  that  the  corporation,  consisting  of  the  mayor  and  burgesses, 
the  aldermen  are  selected  only  as  part  of  the  burgesses.  Next  there  are  to  be 
18  cloathing  burgesses  to  be  elected  by  the  mayor  and  burgesses  from  amongst 
such  of  the  burgesses  as  had  served  certain  corporate  offices  :  of  these,  nine 
must  be  present ;  which,  it  is  said,  is  not  a  majority :  but  it  was  as  co'mpett  nt 
to  the  framers  of  the  by-law  to  select  nine  as  any  other  number  for  the  purpose. 
Tbey  are  all  creatures  of  the  by-law.  In  addition  to  these,  six  burgesses  of 
the  body  at  large  may  be  present,  if  they  please ;  and  so  may  the  recorder,  if 
he  be  a  burgess  ;  but  the  select  body  may  proceed  without  any  of  the  six  bur- 
gesses or  the  recorder,  if  they  do  not  attend :  and  the  giving  them  the  privi- 
lege of  attending,  if  they  choose,  cannot  hurt.  There  must  be  at  least  thirteen 
attend,  and  these  are  persons  who  have  been  before  selected  out  of  the  bur- 
gesses at  large  by  their  fellow  burgesses  as  worthy  to  fill  the  higher  offices  of 
the  corporation.  The  body,  therefore,  appears  to  be  constituted  of  a  very  select 
description  of  the  burgesses,  elected  by  their  fellow  burgesses  to  the  principal 
places  of  trust  in  the  corporation  (a),  The  Court  having  no  doubt  upon  these 
points,  it  will  not  be  necessary  to  recur  to  them  again  :  the  only  question  we 
shall  reserve  for  further  consideration  is  upon  the  incidental  power  of  election 
io  this  case. 

The  case  stood  over,  and  bis  lordship  now  delivered  the  judgment  of  the 
Court  upon  the  point  reserved. 

This  was  a  quo  warranto  information  against  the  defendant  to  shew  by 
what  authority  he  claimed  to  be  a  burgess  of  the  town  of  Nottingham.  The 
defendant  pleaded  four  pleas ;  the  first  stated,  that  the  burgesses  of  the  town 
were  a  body  politic  by  description,  and  that  the  number  of  burgesses  was  in- 
definite. I'hat  by  charter  of  the  27th  of  Hen.. 6,  they  were  incoporated  by 
the  name  of  the  mayor  and  burgesses,  with  power  to  elect  seven  aldermen,  of 
whom  one  was  to  be  mayor.  That  on  the  1st  of  September,  1606,  they  made 
a  by-law,  that  the  mayor  and  aldermen,  or  the  major  part  of  them,  the  cloath- 
iog  or  livery  burgesses,  consisting  of  18,  or  any  nine  or  more  of  them,  with 
the  recorder,  if  he  attended,  but  not  otherwise,  and  six  other  burgesses,  if  they 
attended,  but  not  otherwise,  should  not  from  thenceforth  have  the  election  of 
burgesses  without  the  interference  of  the  rest  of  the  body.  That  this  has 
been  the  constant  usage  ever  since :  and  that  the  defendant  was  elected  in  con- 
formity thereto.  The  second  plea  states  it  as  part  of  the  by-law,  that  the  re- 
corder, if  he  concur  in  the  election,  must  be  a  burgess.  And  the  third  and 
fourth  pleas  state,  that  from  time  immemorial  until  the  making  of  the  by-law 
it  was  the  custom  of  the  town  to  elect  burgesses.  In  other  respects  the  second, 
third,  and  fourth  pleas  agree  with  the  first.  Upon  these  pleas  the  prosecutor 
has  taken  issues  upon  the  existence  of  the  by-law, and  upon  the  custom  stated 
in  the  third  and  fourth  pleas :  and  he  has  also  pleaded  to  each  plea  this  special 
replication.  That,  during  all  tbe  time  mentioned  in  the  pleas,  the  eldest  son 
of  every  burgess  born  in  Nottingham  ;  the  younger  sons  of  every  burgess  born 
in  Nottingham  and  having  served  a  seven  years  apprenticeship  to  any  trade  : 
tnd  every  person  having  served  a  seven  years  apprenticeship  in  Nottingham 
to  any  burgess  of  Nottingham,  has  been  entitled  to  be  admitted  a  burgess  of 
tbe  said  town  on  bis  attaining  21 ;  whereby  the  succession  of  a  sufficient  and 
large  number  of  burgesses  is  fully  secured  and  prorided  for.  To  each  of  the 
special  replications  the  defendant  has  demurred  generally,  and  the  prosecutor 
ms  joined  in  demurrer. 

(a)  Vide  R*x  v.  4iftvetf,  IS  East,  22,  m  to  die  by-law  made  by  this  corporation  reatraio- 
*I  tbe  right  of  election  of  aldermen. 
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Upon  the  argument  it  was  insisted  upon  by  the  prosecutor  as  a  special  ob- 
jection to  the  first  and  third  pleas,  that  the  by-law  stated  in  them  could  not  be 
supported,  inasmuch  as  it  purported  to  give  a  right  to  the  recorder  to  concur 
in  elections,  though  he  were  not  an  alderman  or  burgess ;  and  that  though  a 
by-law  might  narrow  the  number  of  electors,  it  could  not  give  a  voice  in  the 
election  to  any  person  to  whom  a  voice  was  not  given  by  the  constitution  of 
the  borough.  The  Court  immediately  after  the  argument  gave  their  opinion 
that  this  was  a  valid  objection ;  and  upon  the  first  and  third  pleas,  therefore, 
to  which  the  objection  applies,  there  must  be  judgment  against  the  defendant. 
The  Court  also  gave  their  opinion  immediately  after  the  argument*  that  the 
by-law  as  stated  in  the  second  and  fourth  pleas  was  a  valid  by-law;  and  as 
the  supposed  invalidity  of  that  by-law  was  the  only  objection  to  the  defend* 
ant's  having  judgment  upon  the  fourth  plea,  the  defendant  must  of  course 
have  judgment  for  him  upon  that  plea. 

Upon  the  second  plea  the  question  arises,  upon  which  the  Court  took  time 
to  consider :  and  that  Question  is  this,  Whether,  inasmuch  as  iu  the  cases 
stated  in  the  special  replication  there  are  persons  entitled  to  be  burgesses  with- 
out election,  and  inasmuch  as  no  usage  to  make  burgesses  by  election  ia  stat- 
ed, (except  for  a  period  of  too  modern  a  date  to  influence  the  decision  of  the 
Court,  viz.  since  the  making  of  the  by-law  stated  in  that  plea)  the  corporation 
has  the  right  to  make  burgesses  by  that  mode,  that  is,  of  election  t  According 
to  1  Roll's  Abr.  531.  6.  by  the  making  of  a  corporation  all  necessary  incidents 
are  included,  amongst  which  those  of  making  by-laws,  pleading  and  being  ion 
pleaded,  and  the  means  of  perpetual  continuance  in  succession,  are  there  men- 
tioned :  and  it  is  observed  in  pi.  5.,  after  noticing  the  power  to  elect  as  inci- 
dent to  the  corporation,  as  follows ;  "  for  ancient  corporations  have  not  any 
"such  clause  giving  them  power  to  elect."  Indeed,  it  was  admitted  in  this 
case  upon  the  argument,  that  where  no  mode  is  provided  for  continuing  the 
succession,  a  corporation  has  a  right  of  necessity  to  make  burgesses  by  elec- 
tion ;  but  it  was  urged,  that  if  the  right  by  election  were  not  expressly  given, 
and  there  were  any  other  mode  of  providing  burgesses,  the  corporation  could 
not  proceed  by  way  of  election.  This  position,  however,  seems  to  us  to  be  in 
its  principle  too  narrow.  Where  there  is  a  provision  of  such  a  nature  as  ia 
calculated  at  all  times  to  procure  a  sufficient  supply  of  burgesses,  without  ev- 
er proceeding  by  way  of  voluntary  election,  it  may  furnish  a  ground  for  pre- 
suming that  voluntary  elections  were  meant  to  be  excluded  :  but  where  there 
is  no  provision  affording  a  supply  of  burgesses  in  this  extent,  we  think  the 
corporation  has  the  right  of  proceeding  by  election ;  and  we  think  we  are  not 
warranted  in  stating,  that  the  provision  set  forth  in  the  special  replication  is  of 
this  requisite  extent.  This  provision  for  a  supply  by  the  sources  of  birth  and 
servitude  is  certainly' not  incompatible  with  the  existence  of  a  power  of  elec- 
tion :  for  though  these  modes  of  supply  may  render  a  frequent  recurrence  to 
election  less  necessary,  the  supplies  from  all  these  sources  are  not  likely  so  to 
overload  the  corporation  as  to  incumber  its  operations  by  a  destructive  or  very 
inconvenient  redundancy  of  its  members :  and,  without  occasional  supplies 
by  election,  the  other  sources  by  birth  and  servitude  might  prove  insufficient. 
The  replication  does  not  state  as  a  fact  that  these  sources  by  birth  and  servitude 
were  competent  to  produce  a  sufficient  supply  at  all  times,  or  that  they  had, 
during  the  existence  of  the  corporation,  always  produced  such  sufficient  sup- 
ply, or  even'  that  they  did  so  at  {he  time  when  the  defendant  was  ilected :  but  h 
merely  states,  by-  way  of  inference  from  the  alleged  fact  of  the  existence  of  a 
right  in  the  Several  descriptions  of  persons  specified  in  the  replication,  that 
the  succession  of  a  sufficient  and  large  number  of  burgesses  is  (that  is,  now 
is,  in  the  present  state  of  the  borough)  fully  secured  and  provided  for:  and 
we  cannot  state,  as  a  necessary  inference  at  law  from  the  existence  of  a  right 
in  these  several  descriptions  of  persons,  that  the  sources  pointed  out  are  cal- 
culated to  produce  at  all  times  a  sufficient  supply.    There  is  no  mode  stated 
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of  compelling  any  of  the  parsons  of  the  descriptions  mentioned  in  the  repli- 
cation to  come  in  and  be  admitted :  so  that  if  the  corporation  could  not  pro-? 
ceed  by  way  of  voluntary  election,  it  might  be  in  the  power  of  those  persons 
to  bring  about  a  dissolution  of  the  corporation,  and  the  continuance  of  the* 
succession  would  depend  upon  them,  and  not  upon  the  corporation.  And 
though  there  be  no  mode  of  compelling  the  persons  who  may  be  the  objects  of 
voluntary  election  to  take  upon  themselves  the  freedom,  the  corporation,  where 
they  have  power  of  electing,  can  pass  from  object  to  object  indefinitely  till 
they  find  persons  who  are  willing  to  accept  the  office.  Besides,  -supposing  the. 
rights  by  birth  and  servitude  to  be  as  ancient  as  the  creation  of  the  corpora- 
tion itself,  still  one  of  the  sources  of  supply,  namely,  that  by  apprenticeship 
to  burgesses,  must  have  been  in  abeyance  for  at  least  seven  years  after  the 
creation  of  the  corporation ;  and  (if  to  constitute  the  right  by  birth,  the  father 
must  have  been  a  burgess  at  the  time  of  the  birth,)  the  right  by  birth  must 
have  been  in  abeyance  for  at  least  21  years  after  the  creation  of  the  corpora* 
tion.  We  are,  therefore,  of  opinion,  that  the  general  incidental  right  by  elec- 
tion is  not  in  this  instance  taken  away  by  construction  of  law;  and  consequent* 
ly,  that  upon  the  second  plea,  as  well  as  upon  the  fourth,  there  must  be  judg- 
ment for  the  defendant. 


Sharp  v.  Clark,  in  Error. 

18  East,  991.    Feb.  IS,  1811. 

When  the  proceedings  ere  t>y  original,  the  plaintiff  ia  error  canaot  be  rated  to  appear  before 
the  quarto  die  pott  of  the  return-day  of  the  alias  writ  of  tcirt  facia*  quart  txtevtionem 
aes,  etc.  where  nihil  had  been  returned. 

A  Rule  waa  obtained,  on  the  part  of  the  defendant,  calling  on  the  plaintiff  to 
thew  cause  why  the  rule  upon  the  scire  facias  quart  executionem  non,  dec., 
the  writ  of  testatum  fieri  facias  issued  in  this  cause,  and  all  proceedings  had 
thereon,  should  not  be  set  aside  for  irregularity,  with  costs,  and  further  pro- 
ceedings stayed  in  the  mean  time. 

Judgment  having  been  obtained  by  Clark,  in  an  action  by  original  in  G.  B. 
against  Sharp,  and  a  writ  of  error  having  been  allowed  thereon  returnable  in 
last  Michaelmas  term,  and.  served  on  his  attorney ;  the  first  writ  of  scire  facias 
quare  executionem  turn,  dec.  was  issued  on  the  16th  of  January  last,  returna- 
ble in  8  days  of  St.  Hilary,  and  then  an  alias  writ  of  the  same  kind  was  is- 
sued and  tested  on  the  23d  of  January,  returnable  in  15  days  of  St.  Hilary, 
(the  27th ;)  upon  both  which  nihil  was  returned.  The  rule  to  appear  on 
them  writs  was  given  on  the  28tb,  and  on  the  5th  of  February  instant,  the  de- 
fendant in  error  issued  a  testatum  fieri  facias  against  the  plaintiff  in  error  in- 
dorsed to  levy  the  debt,  dec.  under  which  tbe  sheriff  had  levied  :  which  writ 
of  execution  was  issued  and  executed  on  the  alleged  ground  that  the  plaintiff 
in  error  had  not  assigned  error.  And  the  question  was,  whether  the  rule  to 
appear  had  been  given  prematurely  before  the  quarto  die  post  of  the  return 
day  of  the  alias  writ  of  scire  facias  ;  in  which  case  the  plaintiff  in  error  was 
in  time  to  assign  errors,  and  the  testatum  fieri  facias  issued  too  soon. 

Park  was  heard  against  the  rule,  and  Marryat,  in  support  of  it ;  the  for- 
mer admitted,  that  the  practice  as  contended  for  e  contra,  was  stated  in  Jm- 
pey's  Tract.  ;(a)  but  that  no  authority  was  cited  for  it :  and  that  here  no  pro- 
ceeding was  had  till  the  5th  of  February,  which  was  after  tbe  auarto  die  post. 
The  latter  took  the  distinction  between  proceedings  by  original,  and  by  bill : 
that  in  the  former  case,  no  proceeding  can  be  had  until  the  quarto  die  post, 
which  by  the  practice  is  considered  as  the  return  day  of  the  writ ;  before  which 

(a)  Tide  7th  edit  889  and  798. 
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time  be  could  not  be  -ruled  to  appear.    But  wben  the  action  is  by  bill,  the  par- 
ty may  proceed  upon  the  return  day  of  the  writ. 

And  The  Court  agreed,  that  in  this  case,  where  the  proceedings  were  by 
original,  the  plain  tiff  in  error  had  till  the  quarto  die  post  of  the  return  day  of 
the  alias  scire  facias,  &c.  before  he  could  be  ruled  to  appear;  which,  by  the 
constant  practice  of  the  Court,  was  an  excrescence  upon  the  time  given  for  the 
return  of  the  writ :  and  that  the  defendant  in  error  could  not  give  a  monitory 
role  to  appear  before  that  time  :  and  therefore  for  want  of  a  rule  to  appear 
given  after  the  established  time  for  appearance,  the  quarto  die  post,  the  pro- 
ceedings complained  of  were  irregular. 

Rule  absolute. 
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Regula    Generalise 

13  East,  398.     1811. 

A  notice  of  trial  for  the  sittings  after  term  in  London  must  specify  whether  the  cause  be  in- 
3"  be  tried  at  the  &  day  of  such  sitting  or  at  <^  ^"^-£  "d§ ' *• 
latter  case,  it  i*  sufficient  to  give  such  notice  eight  ^J>.1^t,,^^^1^S,2 
after  terra,  if  the  defendant  reside  above  40  miles  from  London;  and  four  days,  if  he  re- 
tide  within  that  distance. 

IT  IS  ORDERED,  That  in  every  notice  of  trial  hereafter  to  be  given  for 
tbe  sittings  after  any  term,  to  he  holden  at  the  GvildhM  of  the  city  of  Wem, 
it  shall  be  specified  whether  the  cause  is  intended  to  be  tried  at  the  first  dav 
of  such  sitting,  or  at  the  adjournment-day ;  and  that  in  every  case  in  which 
each  notice  shall  specify  that  the  cause  is  to  be  tried  at  the  adjournment  day, 
it  shall  be  sufficient  to  give  such  notice  eight  days  before  the  first  day  of  the 
sittings  after  term,  if  the  defendant  or  defendants  reside  above  forty  miles  from 
the  said  city  of  hmdtm  ;  and  four  days  before  the  said  first  day,  if  the  defend- 
aat  or  defendants  reside  within  that  distance.  fi    ^  COURT 


Jarman  and  Others  v.  Coape. 

IS  East,  $94.    May  2,  1811. 

Britith  goods  on  hoard  a  nenlrnl  *h*f>,  being  insured  from  London  to  any  ports  or  places  of 
discharge  on  the  continent,  Kc.  with  liberty  to  cHrry  simulated  papers;  &c.jr'f*  of  rap- 
ltt»e  or  seizure  i>(  her  port  or  ports  of  discharge;  and  the  ship  having  received  infrac- 
tion* to  proceed  to  the  river  Jahfe.  with  a  soperntrgo,  who,  when  arrived  there,  was  to  go 
to  Pore/,  which  lies  30  mile*  op  the  river,  Hod  there  give  notice  to  a  correspondent  of  the 
ship's  arrival,  and  receive  directions  where  the  gi*ods  might  most  safely  be  landed  ;  Varel 
and  the  whole  adjacent  country  being  then  occupied  by  the  enemy;  held  that  a  seizure  he 
lb*  enemy  in  boats  from  the  shore  while  the  ship  wns  lying  on  and  off  in  the  middle  of  the 
river,  16  miles  up,  where  it  is  two  mi'e*  wide,  waiting  for  directions  from  the  supercargo,  who 
bad  gone  np  to  Varel  to  get  instructions  where  to  hr  d  the  cargo,  was  a  seizure  in  a  port 
cf  discharge  within  the  exemption  in  the  policy:  for  the  intenti  m  of  the  contracting  parties 
was  plainly  to  exempt  the  underwriters  from  land-risks  in  any  such  place  of  discharge, 
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leaving  them  subject  only  to  tea-risks;  and  therefore,  the  word  port  most  bo  taken  n  re# 
general  and  most  extensive  seme,  as  eontradisttncaished  from  the  high  seas,  with  reference 
to  the  subject-matter;  ihongh  tbo.plaoe  where  the  eeneare  was  made  was  not  ordinarily 
denominated  a  port,  nor  were  foods  need  to  be  landed  there  in  the  accustomed  coarse  of 
commerce. 

THIS  was  an  action  on  the  policy  of  insurance  on  goods  on  board  a  neu- 
tral ship,  the  Jonee  Harm,  "  at  and  from  London  to  any  port  or  ports,  place 
or  places,  of  discharge,  all  or  any,  on  the  continent,  including  also   Norden 
and  Nordeney,  both  or  either ;  with   liberty  to  touch  at  Heligoland*  and 
during  any  time  she  may  stay  there,  including  the  risk  of  lighters  from  shore 
to  shore ;  with  leare  to  return  to  Heligoland*  if  she  did  not  discharge  as  above  ; 
with  leave  to  carry  simulated  papers  and  British  licence :  free  of  capture  and 
seizure  in  her  port  or  ports  of  discharge.*9    In  fact,  the  ship  was  captured  in 
December,  1809,  by  the  French  in  the  river  Jahle  ;  the  adjacent  country  being 
then  occupied  by  and  under  the  dominion  of  a  French  force  stationed  there 
for  the  purpose  of  preventing  any  commercial  intercourse  with  Great  Britain  ; 
and  the  only  question  was,  whether  at  the  time  of  such  capture  she  were  in 
any  port  of  her  discharge,  within  the  meaning  of  the  warranty  ?    As  to  which, 
the  facts  appeared  to  be  these.     The  ship  sailed  on  the  adventure  insured  from 
London,  on  the  31st  of  October,  and  arrived  at  Heligoland  on  the  9th  of  Decent' 
bet,  1809,  where  the  consignee  mentioned  in  the  bill  of  lading  sent  an  agent  on 
board  on  the  21st,  with  instructions  to  proceed  in  the  ship  to  the  river  Jahde, 
and,  when  arrived  there,  to  go  to  Varel,  which  lies  about  30  miles  up  the  riv- 
er, and  there  give  notice  to  the  plaintiff's  correspondents  of  her  arrival,  and 
receive  their  directions  where  the  goods  might  be  landed  with  the  greatest 
safety.     The  ship  accordingly  arrived  in  the  Jahde  on  the  23d  of  December, 
and  first  dropped  anchor  about  5  miles  up,  where  the  agent  landed,  and  soon 
after  availed  himself  of  an  opportunity  which  offered  of  going  up  to  Varel  in 
another  vessel  having  a  French  licence.     The  captain  of  the  Jonge  Harm  then 
weighed  and  stood  about  10  miles  higher  up  the  river;  and  while  lying  on 
and  off  there,  waiting  for  intelligence  and  instructions,  where  to  land  the  car- 
go, the  ship  was  on  the  25th  of  December,  captured  in  a  fog  by  some  boats 
coming  from  the  shore  with  French  custom-house  officers  belonging  to  Varel, 
and  carried  up  to  that  place.     The  harbour  of  Varel,  which  is  no  port  of  en- 
try, lies  about  two  miles  below  the  town.     The  loweT  part  of  the  Jahde  is  of 
very  wide  extent,  opening  to  the  great  rivers  Elbe  and   Weser,  and  contains 
several  ports  and  places  for  landing  goods,  none  of  which  were  then  in  con- 
templation of  these  parties.     The  lower  part  of  the  river  is  full  3  miles  wide 
within  the' banks ;  and  the  captain  swore  at  the  trial  that  the  place  where  he  was 
captured  was  of  the  width  of  2  English  miles  or  more ;  and  though  he  had 
traded  up  the  river  for  some  time  before,  he  had  never  seen  a  vessel  discharge 
her  cargo  in  that  part  of  the  river,  without  a  certain  point  of  land  which  was 
mentioned.     Under  these  circumstances  the  case  went  to  a  jury  of  merchants 
at  Guildhall,  who  whh  the  advice  of  Lord  EUenborough,  C.  J.  that  there 
was  sufficient  evidence  of  a  seizure  in  the  ship's  intended  port  of  discharge, 
within  the  meaning  of  the  contract  between  these  parties,  found  a  verdict  for 
the  defendant. 

The  Attorney-General  now  moved  for  a  new  trial,  because  it  did  not  ap- 
pear by  the  evidence  that  the  ship  had  reached  her  place,  much  less  ber  port 
of  discharge,  when  she  was  seized :  on  the  contrary,  it  appeared  that  she  was 
then  waiting  for  instructions  whither  to  proceed,  in  order  to  discharge  her 
cargo.  If  the  agent  had  found  it  impracticable  to  land  her  cargo  with  safety 
at  any  place  in  that  part  of  the  river,  he  might  have  ordered  her  to  return  and 
seek  some  other  place  for  discharging  her  cargo.  It  was  not  suggested  at  the 
trial  that  the  vessel  was  to  unload  in  the  place  where  she  was  seized  ;  being 
in  the  middle  of  the  river,  which  was  there  of  great  width :  and  in  Brown  v. 
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Tsenwy,  1  Taunt.  517,  a  ship  warranted  free  of  capture  or  seizure  in  port  or 
ports  was  held  not  to  be  within  the  warranty  while  lying  in  an  open  road  out 
side  the  harbour  of  Pillow,  to  which  place  she  was  bound.  [Lord  EUenbo- 
rough,  C.  J.  The  parties  could  not  contemplate  beforehand  any  particular 
place  of  discharge :  they  were  to  land  the  cargo  within  the  river  Jahde  wher- 
ever they  could  elude  the  vigilance  of  the  French  donaniers.]  There  is  no 
instance  of  any  vessel  unloading  in  that  river  without  the  point  of  land  spoken 
of  at  the  trial,  below  which  this  vessel  then  was.  [Lord  Ellenboroush, 
C.  J.  The  policy  contemplates  that  the  ship  might  discharge  at  places  which 
were  not  regular  ports  of  discharge :  The  language  of  it  is  adapted  to  the 
present  state  of  the  commercial  world,  which  never  before  exhibited  such  an 
extent  of  the  French  power  from  one  end  of  the  continent  to  the  other.]  He 
tbeo  said,  that  he  had  an  affidavit,  that  at  the  time  of  the  seizure  the  captain 
was  standing  on  and  off  till  he  received  instructions  from  the  agent  where,  he 
was  to  proceed  in  order  to  land  the  cargo. 

Lord  Ellbkborough,  C*  J.  The  meaning  of  the  policy  is  not  capable  of 
being  misunderstood  *  The  vhip  sailed  upon  an  adventurous  expedition,  with- 
out any  fixed  port  of  discharge  in  contemplation  in  the  first  instance  :  this  was 
afterwards  to  be  elected  as  the  assured  should  be  advised :  but  the  underwri- 
ters meant  to  protect  themselves  from  loss  by  capture  or  seizure  in  the  elected 
port  of  discharge,  wherever  that  might  be.  It  was  afterwards  determined 
to  proceed  up  the  river  Jahde  for  the  purpose  of  landing  the  cargo  there, 
as  soon  as  advice  could  be  received  of  the  safest  place  of  landing  :  and  af- 
ter the  ship  had  proceeded  about  15  miles  up,  the  supercargo  went  on  shore  in 
order  to  negotiate  with  his  correspondents  on  the  heat  place  for  landing  the 
cargo.  The  negociation  however  failed,  probably  from  the  terror  of  commit- 
ting the  French  officer,  whom  it  was  necessary  to  gain,  being  greater  than 
the  ordinary  means  taken  to  avert  it,  and  the  ship  was  seized.  Now  this 
was  one  of  the  very  perils  which  the  underwriters  meant  to  exempt  them- 
selves from,  namely,  such  as  might  arise  from  unsuccessful  efforts  to  effect  a 
landing  in  the  elected  port  of  discharge.  The  ship  had  gotten  within  what, 
in  a  general  sense,  and  for  the  purpose  which  the  contracting  parties  had  in 
view,  was  to  be  considered  as  her  port  of  discharge,  and  there  she  was  cap- 
tared  by  a  force  coming  immediately  frdm  the  land.  But  at  any  rate,  this 
was  a  question  for  the  consideration  of  the  jury,  who  were  all  persons  of  in- 
telligence upon  such  subjects,  and  some  of  them  bad  maps  of  their  own  of 
the  river  Jahde.  They  bad  as  good  means  therefore  of  deciding  the  Question 
rightly  as  any  other  jury  would  be  likely  to  have.  I  thought  indeed,  at  the 
trial,  and  so  did  the  jury,  that  taking  the  word  pert  in  a  large  sense  to  meet 
the  intention  of  the  parties,  this  vessel  was  within  her  elected  port  of  dis- 
charge. The  supercargo  said,  that  be  did  not  mean  to  return  to  the  vessel 
again  at  the  time  he  left  her  for  the  purpose  of  arranging  the  time  and  place 
of  landing  in  the  river. 

Lb  Blahc,  J.(tf).  This  was  a  question  of  fact  for  the  jury,  and  I  do  not 
think  that  they  have  decided  it  wrongly.  They  considered  that  this  was  *not 
s  sea-risk,  ana  that  the  underwriters  only  meant  to  insure  against  such.  The 
vessel  at  the  time  of  the  seizuTe  was  within  the  river  Jahde,  and  that  might 
be  considered  to  be  her  port,  in  a  general  sense,  and  within  the  meaning  of 
the  stipulation.  Our  opinion  does  not  contradict  the  decision  in  the  case  cited  i 
for  that  was  not  the  case  of  a  capture  by  a  force  from  the  land,  but  by  a  priva- 
teer from  sea. 

Bayley,  J.  The  stipulation  that  the  vessel  should  he  "  free  of  capture  and 
seizure  in  her  port  or  ports  of  discharge,"  meant  to  take  away  from  the  un- 
derwriters any  risk  of  land  capture,  and  leave  them  only  liable  to  sea-risks : 
aid  the  word  port  ought  to  receive  a  Construction  coextensive  with  that  mead. 

(a)  Gro§e9  J.  wo  indisposed  and  absent. 
Vol.  VII.  26 
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iog.  Port  is  here  used  in  contradistinction  to  the  high  seas.  If  this  were 
otherwise,  the  ship  would  have  been  secured  by  this  policy  while  sailing  up 
and  down  every  river  on  the  continent,  watching  for  an  opportunity  ef  landing 
her  cargo ;  which  was  manifestly  contrary  to  the  intention  'of  the  parties. 
Unless  therefore  we  read  the  word  port  in  contradistinction  to  the  high  seas, 
the  contracting  parties  will  not  be  put  in  the  same  situation  in  which  they 
meant  to  put  tbemselves(1)(2). 

Rule  refused. 


Cock  v.  Taylor  and  Another. 

18  But,  899.     May  1,  1811. 

TV  matter  of  a  abip  having  contracted  by  the  bill  of  lading  with  the  shippers  to  deliver  good* 
to  certain  persons  or  their  assigns,  he  or  they  paying  freight  for  the  same;  the  demanding 
and  taking  of  such  goods  from  the  matter  by  •  purchaser  and  assignee  of  the  bill  of  lading. 


•■a  laamg  of  such  goods  from  the  matter  by  •  purchaser  and  assignee  or  the  bill  of  lading, 
without  the  freight  having  been  paid,  it  evidence  of  a, new  contract  and  promise  on  the  part 
of  sncb  purchaser,  as  the  ultimate  appointee  ,of  die  shippers  for  the  purpose  of  delivery, 
to  pay  the  freight,  and  he  is  liable  for  the  amount  in  an  action  of  indebitatus  assumpsit 
brought  against  him  by  the  ship-owner. 

THE  plaintiff,  who  was  the  owner  of  the  vessel  The  Whim,  declared  upon 
a  general  indebitatus  assumpsit  to  recover  267/.  for  freight,  primage,  and  aver- 
age, due  and  payable  to  him  from  the  defendant,  for  the  carriage  and  convey- 
ance of  a  certain  quantity  of  barilla  by  the  plaintiff  on  board  bis  vessel,  from 
Alicante  to  London,  and  for  his  care  and  attendance  in  loading  and  unloading 
the  goods ;  and  also  upon  the  commoo  count  for  work  and  labour,  care  and 
attendance,  &c  The  bill  of  lading  on  which  the  first  count  was  framed,  was 
dated  at  Alicante,  19th  February,  1810,  and  stated  the  goods  to  have  been 
"  shipped  by  Montgomery  and  Co.  upon  the  Wham,  then  riding  at  anchor  in 
this  bay,  and  bound  to  London :  to  be  delivered  in  like  good  order,  &c.  at 
the  aforesaid  port  of  London,  (the  dangers  of  the  seas  only  excepted)  unto 
the  order  of  Messrs.  Hargreaoe  and  Dalzd  of  Algiers,  or  to  their  assigns,  he 
or  they  paying  freight  for  the  said  goods,  as  customary,  with  primage  and 
average  accustomed.  In  witness,*'  &c.  (Signed  by  the  master.)  The  bill  of 
lading  was  first  indorsed  by  Hargreave  and  Dalzel,  to  deliver  the  goods  to 
the  order  of  Mr.  Wm.  Peters  of  Gibraltar,  and  afterwards  indorsed  by  the 
latter  on  the  4th  of  April,  1810,  at  Gibraltar,  to  deliver  them  to  the  order  of 
Taylor  and  Son  of  London,  the  defendants.  Peters  was  stated  to  be  the  de- 
fendants' general  agent  at  Gibraltar.  The  Barilla  arrived  at  the  port  of  Lon- 
don, and  was  cleared  and  entered  at  the  custom-house  there  by  the  defend- 
ants' brother  in  their  names  about  the  middle  of  May.  No  .demand  of  freight 
was  made  at  the  time  of  the  delivery,  and  none  was  then  paid.  It  was  ob- 
jected at  the  trial  before  Lord  EUenborough,  C.  J.  at  GhildhaU,  that  the  de- 
fendants, being  mere  purchasers  of  the  goods  from  the  original  consignees, 
were  not  liable  in  an  action  for  the  freight,  there  being  no  contract  either  ex- 
press or  implied  between  tbem  and  the  ship-owners ;  though  it  was  admitted 
that  the  master  of  the  vessel,  halving  a  lien  on  the  goods  for  his  freight,  was 
not  bound  to  have  parted  with  them  till  it  was  paid.  His  Hordsbip  however 
was  of  opinion  that  the  action  was  maintainable  against  these  defendants,  as 

(1)  Vide  Dalgleish  £  at.  v.  Brooke,  15  Bast,  295.  Dt  Longuemere  t.  The  JVew-For* 
Fire  Insurance  Company,  10  Johns.  120.  D$  Longuemere*.  The  Firemen  Insurance  Com- 
pany, 10  Johns.  126.  Cootidge  £  al.  y.  Gray.  8  Mass.  Rep.  527.  King  v.  The  Middle- 
town  Insurance  Company,  1  Conn.  Rep.  184,  King  v.  The  Hartford  Insurants  Company, 
1  Conn.  Rep.  888. 

(2)  [Pee  also  Levy  v.  Vemghmn,  4  Taaat.  867.  Keyset  v.  Scott,  do.  688.  Barney  v. 
Maryland  Ins.  Co.  5  H.  It  L  189.  Balm  v.  CorbeU,  9  /.  *.  Moore,  890, 2  Bing. 
105,-W.J 
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the  ultimate  appointees  of  the  shippers  for  the  purpose  of  delivery,  and  to 
whom  the  goods  were  actually  delivered  under  the  bill  of  lading,  and  which 
▼a?  a  virtual  assent  by  them  to  take  the  goods  upon  the  terms  of  the  bill. 
The  plaintiff  thereupon  obtained  a  verdict  for  the  amount  of  the  freight. 

Park  now  moved  to  set  aside  the  verdict,  in  order  to  take  the  opinion  of  the 
Court  upon  the  general  point,  whether  the  action  for  freight  were  maintaina- 
ble against  a  mere  purchaser  of  the  goods  from  the  original  consignees,  upon 
an  implied  assumpsit  in  law,  without  a  special  promise  either  before  or  af- 
ter the  delivery  of  the  goods ;  there  being,  as  he  said,  no  privity  of  contract 
between  the  purchaser  and  the  ship-owner;   though  he  admitted  that  the 
latter  was  not  bound  to  deliver  before  the  carriage  price  of  the  goods  was  paid, 
and  that  the  parting  with  his  lien  was  a  good  consideration  for  a  subsequent 
express  promise  to  pay  the  carriage  price  :  and  thus  far  only  he  said  the  cases 
had  gone.     The  case  most  in  point  is  Artaza  v.  Smallpiece,  1  Esp.  N.  P.  Cas. 
23,  where  the  bill  of  lading  had  been  indorsed  by  the  shipper  (to  whom  or  to 
whose  order  the  goods  were  to  be  delivered)  to  one  Haynes,  of  whom  the  de- 
fendant had  purchased  the  goods,  and  had  afterwards  entered  them  in  his  own 
name  at  the  custom-house.     It  was  objected  that  the  action  should  have  been 
brought  against  Haynes  the  known  consignee :  but  Lord  Kenyan,  admitting 
the  right  of  the  captain  to  retain  the  goods  till  the  freight  was  paid,  said,  that 
M  if  he  part  with  the  possession  of  them,  he  must  then  resort  to  his  contract. 
In  the  case  of  goods  consigned,  the  consignee  is  the  person  liable  to  the  freight, 
not  the  person  to  whom  he  sells  them :  that  would  be  to  enhance  the  price  on 
him,  who  must  be  supposed  to  buy  them  at  a  certain  price  independent  of  all 
charges ;  unless  such  charges  are  made  part  of  the  bargain.     A  right  of  ac- 
tion cannot  be  transferred  from  the  person  liable  to  another  by  such  person's , 
own  act.     He  therefore  who  is  first  liable  must  remain  so."    And  the  plaintiff* 
was  non-suited.    The  same  point  also  came  in  judgment  before  Sir  W.  Scott 
in  the  case  of  The  Theresa  Bonita,  4  Rob.  Adm.  Rep.  236,  where  a  demand 
for  freight  of  the  cargo  was  dismissed  against  one  who  had  purchased  it  free 
of  all  expences  from  the  consignee ;  the  learned  Judge  saying,  that  the  claim 
of  the  master  on  the  goods  being  lost,  he  was  cast  back  to  the  personal  securi- 
ty of  his  freighters,  who  must  be  responsible  to  him.     It  appears  indeed  by  a 
case  of  Roberts  v.  Holt,  2  Show.  433,  that  it  was  as  late  as  the  1  Jac.  2,  be- 
fore even  the  consignee  named  in  the  bill  of  lading  was  holden  liable  in  an 
action  for  the  freight  on  receipt  of  the  goods  ;(a)  and  that  was  so  determined 
upon  the  custom  of  merchants.     In  Ward  v.  Felton,  1  East,  507,  the  defend* 
ant,  who  had  made  the  entry  at  the  custom-house  of  the  tobacco  which  was 
landed  and  deposited  in  the  King's  warehouse,  acted  merely  as  agent  for  an- 
other, within  the  knowledge  of  the  Captain,  and  was  therefore  holden  not  to 
be  liable  for  the  freight. 

Lord  Ellenbobottgh,  C.  J.  I  cannot  think  that  the  opinion  delivered  in 
the  case  of  Artaza  v.  SmaUpiece  was  well  founded  ;  and  though  it  was  not 
mentioned  by  Sir  Wm.  Scott  in  the  case  before  him,  as  the  ground  of  his  de- 
cision, yet  having  been  cited  and  relied  on  in  the  argument,  as  shewing  the 
rale  on  which  the  courts  of  law  proceeded,  it  probably  influenced  his  judg- 
ment on  that  occasion.  But  it  appears  to  me,  that  though  there  were  no  ori- 
ginal privity  of  contract  between  these  parties  for  payment  of  the  freight,  yet 
the  taking  of  the  goods  from  the  ship  by  the  purchaser  under  the  bill  of  lad- 
ing is  evidence  of  a  new  agreement  by" him,  as  the  ultimate  appointee  of  the 
shippers  for  the  purpose  of  delivery,  to  pay  the  freight  due  for  toe  carriage  of 
snch  goods,  the  delivery  of  which  was  only  stipulated  with  the  shippers 
to  be  made  to  the  consignees  named  in  the  bill,  or  their  assigns,  he  or  they 
Paying  freight  for  the  said  goods.    The  case  never  appears  to  have  been  pre- 

(*)  Vide  the  esse  of  Ptnrou  and  Othtrt  ▼.  Wilka,  Sittings  Guildhall  after  Hil.  tern, 
1790,  before  Lord  JTtfiyen,  C.  J.  sited  in  Abbott's  Law  of  Utiehant  Ships,  fee.  249. 


204  CASES  IN  EASTEB  TERM 

seated  in  that  view  upon  any  former  occasion  when  the  same  point  was  brought 
before  Lord  Kenyon.   • 

Lb  Blanc,  J. (a)-  The  purchaser  must  have  understood  at  the  time,  tha 
the  goods  were  liable  to  be  detained  for  the  payment  of  the  freight,  if  it  were 
not  paid  before  delivery ;  and  his  receiving  them  from  the  master* and  the  mas- 
ter's parting  with  his  lien,  and  giving  them  up  to  the  purchaser  at  his  request, 
is  evidence  of  a  new  contract  between  them  that  the  purchaser  would  pay  the 
freight. 

Baylby,  J.  The  contract  of  the  master  with  the  shippers  was  to  deliver 
the  goods  to  Hargreave  and  Dalzel,  or  their  assigns,  he  or  they  paying  freight 
for  the  said  goods,  ice.  The  indorsees  therefore  of  the  bill  of  lading 
knew  that  they  had  no  right  to  take  the  goods  from  the  master  without 

Cyment  of  the  freight.  There  was  another  case  upon  this  subject  decided 
fore  Lord  Kenyon  subsequent  to  the  decision  which  has  been  mentioned ; 
and  that  is  Lodergren  v.  Flight  and  Another,  at  Guildhall  sittings  after 
Trinity  term,  1796,  which  was  cited  in  the  argument  of  Hanson  v.  Meyir,  6 
East,  622.  It  was  an  action  for  the  freight  of  some  tar,  brought  by  the  plain- 
tiff, who  was  master  and  owner  of  the  ship  against  the  defendants,  who  had 
purchased  the  tar  before  its  arrival  of  Hippius  the  consignee,  from  whom  they 
received  two  bills  of  lading,  including  in  the  purchase-money  a  proper  allow* 
ance  for  freight  and  duty,  which  were  to  be  paid  by  Hippius.  After  the  ship 
arrived  and  was  entered  and  reported  by  Hippius,  and  after  the  delivery  of  a 
certain  number  of  barrels  of  the  tar,  Hippius  failed,  and  the  plaintiff  refused 
to  deliver  the  remaining  barrels  to  the  defendants,  unless  they  would  pay  the 
freight  not  only  of  the  barrels  which  remained  on  board,  but  of  those  which 
had  been  before  delivered  ;  which  latter  they  refused  to  do ;  though  they  offer- 
ed to  pay  the  freight  of  those  which  remained  on  board.  But  it  was  at  last 
agreed,  that  the  delivery  should  be  made  without  prejudice,  and  that  the  action 
should  be  brought  by  the  plaintiff  to  recover  the  whole  freight.  The  defend- 
ants paid  into  court  as  much  as  would  cover  ihe  plaintiff's  demand  for  freight 
on  all  the  tar  comprised  in  one  of  the  bills  of  lading;  which  bills  of  lading 
were  in  the  same  form  as  the  present.  And  the  plaintiff  unjer  Lord  Kenyan's 
direction  recovered  the  entire  amount  of  the  freight ;  his  Lordship  considering 
that  the  contract  for  the  freight  was  entire;  the  goods  belonging  to  the  same 
person  and  under  one  consignment ;  and  that  he  had  a  lien  for  the  whole 
freight  on  the  residue  of  the  barrels  which  remained  on  board.  There  it  ap- 
pears that  the  purchasers  made  themselves  liable  by  the  taking  of  the  residue 
of  the  cargo,  not  only  for  the  freight  due  on  such  residue,  but  for  the  freight 
due  on  the  part  which  had  been  before  delivered,  and  which  they  had  refused 
to  pay.  Here  then  I  think  that  the  purchasers'  taking  the  .cargo  from  the 
master,  who  had  a  lien  on  it,  was  evidence  of  their  agreement  upon  the  mas- 
ter's delivering  up  the  goods  without  receiving  the  freight,  to  pay  the  freight 
which  should  be  due  and  without  which  they  had  no  right  to  take  the  goods. 
Lord  Ellenborough,  C.  J.  then  observed,  that  the  principle  on  which 
this  case  proceeded  was  distinct ishable  from  that  of  Cook  v.  Jenning,  7  Term 
Bep.  381-5,  and  in  that  case  Mr.  Justice  Lawrence  considered  that  the  subse- 
quent receipt  of  the  goods  by  the  owner  at  the  place  where  the  ship  was 
wrecked,  though  it  would  not  enable  the  ship  owner  to  recover  freight  upon 
the  original  contract  in  the  charter-party,  pro  ratia  Uineris,  might  be  evi- 
dence of  a  new  contract  between  the  parties. 

Bule  refused. 

(a)  Qrm,  J.  was  indisposed  tod  absent. 
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Doe,  Lessee  of  C  large*,  Bart.  v.  Forster. 

18  East,  405.    May  2, 1811. 


A  aotie*  to  qwt  at  Mtekaelmat  setoed  personally  on  the  tenant,  who  made  bo  ebjecti 
the  tune  is  prim*  facie  evideaeo  from  vrbeaoe  the  jury  may  find  that  the  tenancy 


ion  at 


I  at  that  period. 

THIS  was  an  ejectment  against  a  tenant,  to  recover  possession  of  lands 
which  he  held  under  the  lessor  of  the  plaintiff*;  who  proved  his  case  at  the 
trial -before  Le  Blanc,  J.  at  York,  by  shewing  receipts  for  half  a  year's  rent 
up  to  Lady-day  and  Michaelmas,  0.  S.  respectively,  and  a  notice  to  quit  at 
Michaelmas,  which  was  served  on  the  6th  of  April,  preceding  by  the  Stewart 
on  the  defendant  personally,  who  then  made  no  objection  to  the  time  of  quit- 
ting meotioned  in  the  notice,  The  defendant's  counsel  objected,  that  the 
time  of  entering  being  equivocal  upon  the  receipts  for  rent,  the  mere  circum- 
stance of  the  landlord's  giving  notice  to  quit  at  Michaelmas  was  no  evidence 
that  the  tenancy  commenced  at  that  time.  But  the  learned  Judge  having 
held  the  evidence  given  to  be  prima  facie  sufficient  to  be  left  to  the  jury  of 
a  holding  from  Michaelmas,  the  jury  found  a  verdict  for  the  plaintiff! 

Richardson,  now  renewed  the  objection,  upon  amotion  for  anew  trial;  and 
said,  that  though  jhe  proof  of  a  notice  to  quit  at  a  particular  time  had  been 
once  held  sufficient  to  throw  upon  the  tenant  the  proof  that  his  tenancy  com- 
menced at  a  different  time,  by  Eyre,  B.%in  the  case  of  Doe  d.  Puddecomle  v. 
Harris  ;(a)  yet  recently,  in  the  case  of  Doe  v.  Calvert,  2  Camp.  N.  P.  Cas. 
388,  Lord  EUenkor&ngh  denied  that  doctrine,  and  nonsuited  the  plaintiff  upon 
similar  proof;  saying  that  all  the  Judges,  he  believed,  were  now  of  a  con- 
trary opinion.  He  admitted,  that  the  notice  to  quit  in  that  case  was  not  prov* 
ed  to  have  been  served  personally  on  the  tenant ;  but  contended,  that  that 
made  no  essential  difference,  unless  it  had  been  shewn  that  the  attention  of 
the  tenant  had  been  called  particularly  to  the  time  of  quitting  mentioned  ;  but 
here  it  did  not  even  appear  that  the  tenant  bad  read  the  notice  served  on  him 
in  the  presence  of  the  witness  who  served  it. 

Le  Blanc,  J.  No  question  was- asked  of  the  witness  whether  the  defend- 
ant read  the  notice  or  not  at  the  time :  but  the  objection  was  afterwards  taken 
that  this  was  not  evidence  to  go  to  the  jury  of  a  tenancy  from  Michaelmas. 
I  thought  that  as  the  notice  to  quit  at  that  time  was  served  personally  on  the 
tenant,  and  be  then  made  no  objection  to  the  time,  it  was  prima  facie  evi- 
dence to  go  to  the  jury  of  a  Michaelmas  holding :  and  I  was  not  aware  that 
the  case  decided  by  Mr.  Baron  Byre  had  ever  been  overruled  where  there 
had  been  a  personal  service  of  the  notice  to  quit  on  the  tenant,  who  then 
made  no  objection  to  it ;  but  only  where  the  proof  of  the  time  of  holding- 
rested  merely  Upon  the  service  of  a  notice  to  quit  left  at  the  house  of  the 
tenant,  which  gave  him  no  opportunity  of  objecting  at  the  time. 

Lord  EixENBoaouoH,  C.  J.  I  believe  it  is  now  considered  by  all  the  Judg- 
es that  the  mere  notice  to  quit  at  a  certain  time  given  by  the  landlord  is  not 
in  itself  sufficient  evidence  of  a  holding  from  that  time:  but  here  there  was 
something  more,  namely,  the  personal  demeanour  of  the  tenant  at  the  time  he 
received  it ;  he  making  no  objection  to  the  time  stated.  The  defendant  did 
not  go  to  the  jury  on  toe  fact,  as  he  might  have  done,  when  the  jury  would 
have  had  to  consider,  whether  he  saw  or  knew  the  contents  of  the  notice  serv- 
ed, and  whether  or  not  be  acquiesced  in  the  statement  of  the  time  at  which  he 
was  to  qoit.  If  indeed  the  witness  had  been  questioned  as  to  the  fact,  and  had 
made  answer  that  the  defendant  did  not  look  at  the  paper  at  the  time  so  as.  to 

(a)  At  DorehmUr  Summer  Aimm,  1784,  cited  in  1  Tern  R«p.  181. 
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know  its  contents,  that  would  have  rebutted  the  idea  of  his  acquiescence  as  to 
the  time  stated  for  his  quitting.  But  as  it  is,  I  cannot  say  that  this  was  not 
prima  facie  evidence,  from  the  demeanour  of  the  defendant  at  the  time  of  re- 
ceiving the  notice,  for  the  consideration  of  the  jury. 

The  Court  (Grose,  J.  absent)  thereupon  refosed  the  role. 

On  the  same  day  a  motion  was  made  by  W.  E.  Taunton  to  set  aside  a  ver- 
dict obtained  by  the  lessor  of  the  plaintiff  in  another  case,  before  Lawrence 
J.  at  Hereford;  but  as  he  could  not  state  (in  answer  to  a  question  from 
Ld.  EUenborough,  C.  J.)  whether  the  notice  to  quit  at  the  particular  time, 
(which  was  the  evidence  relied  on  to  shew  the  commencement  of  the  tenan- 
cy,) had  been  personally  served  on  the  tenant,  the  Court  refused  the  rule. 


Higgins  v.  Highfield  and  Another. 

IS  East,  407.    May2,  1811. 

The  defects  of  «  declaration  ia  an  action  for  mesne  profits,  in  not  stating  any  time  when  the 
defendant  broke  and  entered  the  mestna|e,  &c  and  ejected  the  plaintiff  from  the  occupa- 
tion of  it;  and  in  stating  only  that  the  defendant  kept  and  continued  the  plaintiff  so  ejected 
for  a  long  spact  of  timt,  wiihooi  stating  how  long;  are  cored  by  the  operation  of  the  stat  4 
Ann.  c  16.  after  judgment  by  default  and  a  writ  of  inquiry  of  damages  executed;  so  that 
no  objection  can  be  taken  in  arrest  of  final  judgment  for  such  defect  in  form. 

THIS  was  an  action  brought  for  mesne  profits,  in  which  the  declaration  enti- 
tled of  Michaelmas  term  51  Geo.  3.  stated,  that  the  defendants  broke  and  en- 
tered one  messuage,  dec.  situate  at  the  parish  of  Standon  in  the  county  of 
Stafford,  and  ejected  the  plaintiff  from  the  possession  and  occupation  there- 
of, and  kept  and  continued  him  so  ejected  for  a  long  space  of  time,  and  dur- 
ing all- that  time  took  and  received  to  the  use  of  them,  the  defendants,  all  the 
issues  and  profits  of  the  said  premises,  being  of  a  large  yearly  value,  and  cat 
down  and  destroyed  divers  large  quantities  of  grass,  corn,  and  bay,  Jec.  by 
reason  of  all  which  said  several  premises,  the  said  farms,  lands  and  premises 
were  much  injured,  dec.,  and  the  plaintiff  during  all  the  time  aforesaid  not  on- 
ly lost  the  rents,  issues  and  profits,  dec.  but  was  deprived  of  the  means  of  cul- 
tivating the  same,  and  was  obliged  to  expend  and  did  expend  divers  large 
sums  of  money  in  recovering  the  possession,  dec.  After  judgment  by  default, 
and  a  writ  of  inquiry  executed  at  the  last  assizes  at  Stafford,  and  460Z.  dam- 
ages awarded  thereon ; 

Peake  moved  in  arrest  of  judgment,  because  no  time  was  charged  in  the 
declaration  when  the  acts  complained  of  were  committed ;  nor  is  it  stated  for 
what  space  of  time  the  defendants  wrongfully  dispossessed  the  plaintiff  and 
held  the  premises.  And  though  the  plaintiff  would  not  have  been  tied  down 
to  strict  proof  of  the  time  if  it  had  been  stated,  yet  still  there  ought  to  be 
some  certain  time  stated  on  the  record,  in  conformity  with  all  the  precedents 
of  pleading.  And  he  referred  to  Blackall  v.  Heal,  Com.  Rep.  12.  and  to  a 
case  of  Wall  v.  Duke  there  cited ;  in  which  latter  the  plaintiff  declared  upon 
a  trespass  committed  dicer  sis  diebus  et  vicious,  without  alleging  any  day ; 
which  was  held  to  be  aided  only  after  verdict.  And  so  in  the  principal  case, 
where  a  day  was  laid  for  the  trespass,  which  was  not  then  come,  which  was 
the  same  as  if  no  day  a,t  all  had  been  laid,  it  was  said  to  be  impossible  for  the 
jury  to  have  given  damages  for  a  trespass  committed  on  a  day  that  never  was ; 
and  therefore  of  necessity  the  plaintiff  must. have  proved  in  evidence  a  tres- 
pass committed  before  the  action  brought,  otherwise  he  could  not  have  had 
a  verdict  for  him ;  and  so  the  verdict  aided  the  mistake  of  the  day.  But 
.that  reason  does  not  apply  to  the  case  of  a  judgment  by  default ;  for  whether 
the  plaintiff  proved  any  day  or  not,  before  or  after  the  action  brought,  the  ver- 
dict must  still  have  been  for  him.    [Bayley,  J.    That  case  was  before  the 
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statote  4  Ann.  c  16.]  Neither  the  statute  of  Anne  nor  that  of  James  ap- 
>ly,  because  they  only  help  pleadings  in  which  a  day  has  been  once  proper* 
ly  laid. 

Lord  Ellbhborovgh,  C.  J.  No  doubt  this  declaration  would  be  holden 
bad  on  special  demurrer ;  but  we  must  recollect  the  healing  quality  of  the 
statute  of  Anne ;  which,  after  directing  that,  upon  any  demurrer  joined,  judg- 
ment shall  be  given  "  according  to  the  very  right  of  the  eause  and  matter  in 
"law,  without  regarding  any  imperfection,  omission,  or  defect  in  any  declara- 
"  tion,  dec.  whatsoever,"  extends  the  statutes  of  jeofails  to  judgments  by  de- 
fault, and  directs  that  no  such  judgment,  nor  any  judgment  on  any  writ  of  in- 
quiry of  damages  executed  thereon,  shall  be  reversed  for  any  imperfection, 
omission,  defect,  matter,  or  thing,  which  would  have  been  aided  by  any  of  the 
statutes  of  jeofails  after  verdict.  •  The  question  therefore  is,  whether  there  be 
any  substantial  defect  in  this  declaration  ?  There  is  a  defect  in  the  want  of 
alleging  a  certain  date ;  for  it  only  states  that  the  defendant  ejected  the  plain* 
tiff  from  the  possession  and  occupation  of  the  premises,  ore.  and  kept  him  out/or 
along  space  of  time :  but  there  is  no  defect  in  the  allegation  of  the  plaintfT's  title 
to  recover  for  the  wrongful  expulsion.  It  must  have  been  for  some  time  before 
the  action  brought ;  and  it  appears  on  the  record  when  the  action  was  brought. 
The  not  specifying  the  particular  time  therefore  is  not  matter  of  substance, 
bat  only  of  form :  which  is  helped  by  the  statute,  unless  shewn  for.  special 
cause  of  demurrer. 

Lb  BLAitc,(a)  and  Baylst,  Justices,  agreed :  and  the  latter  observed,  that 
the  want  of  alleging  a  certain  time  could  only  be  matter  of  form,  for  the 
plaintiff  would  not  have  been  tied  down  to  proof  of  the  particular  day  if  he 
had  suited  it 

Rule  refused(£)» 


Gladstone  v.  Neale. 

18  East,  410.    May  8,  1811. 


A  contract  for  the  purchase  of  a  certain  parcel  of  hemp,  the  eiaet  amount  of  which,  not  be* 
iag  known  at  the  lime,  was  deacribed  in  the  contract  a*  about  8  tone,  may  be  declared  on 
ts  a  contract  lor  eight  tons,  the  certain  quantity  which  it  was  aAerwarda  proved  to  be, 
which  quantity  waa  laid  ander  a  videlicet 

IN  an  action  on  the  case  for  the  non-performance  of  a  contract,  whereby 
the  defendant  agreed  to  purchase  certain  hemp  of  the  plaintiff  at  76Z.  per  ton, 
the  contract  proved  was  in  the  terms  of  it  for  "  about  eight  tons ;"  the  exact 
amount  of  it  not  being  known  at  the  time  when  the  contract  was  entered  in- 
to: but  before  the  action  brought  the  exact  amount  of  it  was  ascertained,  and 
it  was  laid,  under  a  videlicet  in  the  declaration,  as  a  contract  for  the  certain 
quantity  of  eight  tons,  which  it  proved  to  be.  Whereupon  Pari,  at  the  trial 
before  Ld.  EUenborough,  C.  J.  at  Guildhall,  objected  to  the  variance  between 
the  contract  as  laid  and  that  proved :  and  the  objection  being  overruled  and 
a  verdict  taken  for  the  plaintiff,  he  now  moved  to  set  aside  the  verdict,  and  en- 
ter a  nonsuit,  upon  the  variance.     But 

The  Court(a)  all  agreed  with  his  Lordship  that  there  was  no  material  va- 
riance. The  contract  was  for  a  particular  quantity  in  the  contemplation  of 
the  parties  at  the  time,  though  the  exact  amount  of  it  was  not  then  known  to 
them,  and  therefore  they  called  it  about  8  tons :  but  when  the  parcel  of  hemp 
contracted  for  had  been   weighed,  and  its    precise  amount  ascertained,  it 

{•)  Qrott,  JT.  waa  indiapoaed  and  abeent 
(*)  Vide  Bowdell  v.  Partem,  10  East,  869. 
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was  in  effect  a  contract  for  that  precise  quantity,  as  it  was  laid  in  the  declara- 
tion 

Le  Blanc,  J.  added,  that  perhaps  it  might  have  been  most  accurately  al- 
leged in  the  declaration,  that  the  parties  contracted  for  a  certain  quantity  of 
hemp,  the  amount  of  which  was  not  exactly  known  to  them  at  the  time,  bat 
which  was  then  supposed  and  described  to  be  about  eight  tons ;  but  which  af- 
terwards turned  out  to  be  eight  tons,  &c. 

Bole  refused. 


The  King  v.  The  Inhabitant*  of  the  County  of  Oxford. 

1*  East,  411.    May  4i  1811. 

The  Court  refined  a  certiorari  to  remove  in  indictment  for  a  misdemeanor,  and  proceeding* 
thereon  at  the  assizes,  after  conviction  and  before  judgment,  which  was  prayed  for  the  pur- 
pose of  applying  for  a  new  trial,  on  ihe  Judge'*  report  of  the  evidence,  opon  the  ground 
of  the  verdict  being  against  evidence  and  the  Judge's  direction. 

THIS  indictment,  for  the  non-repair  of  a  public  bridge  over  the  river  Cher- 
weU,  called  Endow  Bridge,  within  the  county  of  Oxford,  was  preferred  at  the 
assizes  for  the  county  of  Oxford,  and  was  tried  before  Lawrence,  J.  at  the  last 
assizes  at  Oxford,  when  the  defendants  were  found  guilty ;  the  question  made  at 
the  trial  being  whether  certain  persons  were  bound  to  the  repair  ratione  tenu- 
re*.   And  now 

Jervis,  on  behalf  of  the  defendants,  prayed  the  Court  for  a  certiorari  to  re- 
move the  indictment  and  proceedings  into  this  court,  for  the  purpose,  as  he 
stated,  of  moving  for  anew  trial ;  the  verdict  being  against  the  evidence  and  the 
direction  of  the  learned  Judge  who  presided  at  the  trial.  He  admitted  that  in 
case  of  The  King  v.  Elizabeth  NicoU(a)*  where  the  proceedings  on  an  indict- 


(a)  This  case  is  rcry  imperfect  lyreported,  upon  all  the  points,  in  2  Stra.  1227.,  which 
waa  the  report  now  referred  to.  The  following  note  of  the  same  case  ia  taken  from  Mr. 
Ford'i  MS. 

The  Kino  v.  Nichols,  M.  17  Geo.  2. 1742.— The  defendant  was  indicted  lor  a  conspi- 
racy at  Hick' 9  Hall.  The  jury  found  him  guilty  of  a  conspiracy  with  one  By  grave.  They 
likewise  found  that  Bygrave  died  before  this  indictment  was  found;  and  therefore  pray  the 
advice  of  the  Court  whether  the  defendant  were  guilty,  as  laid  in  the  indictment  Thai  spe- 
cial verdict(l)  was  removed  here  by  certiorari;  and  now 

Setjt.  Urlen  insisted,  that  this  defendant  was  indictable  for  the  conspiracy,  notwithstand- 
ing one  of  the  conspirators  was  dead  before  the  indictment  waa  found.  Rex  v.  JSnntrsfry, 
Tfin.  5  G.  1.  (1  Stra.  19&  Two  were  indicted  for  a  conspiracy;  one  pleaded  and  was  con- 
victed; and  it  was  held  that  his  trial  and  conviction  were  good,  although  the  other  conspirator 
did  not  come  in  and  plead.  And  so,  he  said,  was  the  opinion  of  my  Lord  Bale;  vis,  that  if 
one  be  found  guilty,  and  the  other  do  not  come  in  upon  process,  or  die  pending  the  suit,  yet 
judgment  shall  be  had  against  the  person  convicted.  He  likewise  said,  that  the  defendant  could 
not  take  advantage  of  this  after  trial,  supposing  he  could  have  done  so  before  :  and  compered 
it  to  the  case  of  principal  and  accessary;  if  the  principal  do  not  sppear,  the  accessary  shall 
be  pat  to  answer;  but  be  shall  not  be  tried  till  the  principal  be  attaint,  or  appear  unless  he 
will;  for  be  may  waive  the  bandit  of  the  law,  2  Hale's  P  C.  224. 

Serjt.  Hayteard,  e  contra,  insisted  that  one  person  only  could  not  he  guilty  of  a  conspiracy; 
and  therefore,  if  all  the  defendants  but  one  who  are  prosecuted  for  a  conspiracy  be  acquitted, 
the  acquittal  of  the  reat  ia  the  acquittal  of  that  one  also. '  Upon  the  same  ground  it  has  been 
held,  that  00  such  prosecution  is  maintainable  against  a  husband  and  wife  only,  becaeoe  they 
are  esteemed  bat  as  one  person  in  law.  This  case  stands  opoa  the  same  principle;  for  Jfy- 
grave  being  dead,  no  indictment  can  be  found  nor  evidence  received  against  him.  Bat  sop- 
pose  By  grave  bad  been  indicted,  and  died  pending  the  suit,  the  defendant  must  have  been 
acquitted  because  the  conspiracy  must  be  proved  between  two  at  least;  and  By  grave  being 

(IV  This  was  not  a  special  verdict  properly  so  called,  bat  rather  a  special  finding  of  a  par* 
ticular  fact,  as  a  guide  to  the  judgment  of  the  Court,,  whether,  taking  the  particular  fact  to  be 
aa  stated  by  the  jury,  they  were  warranted  by  the  evidence  in  finding  a  general  verdict  of 
guilty. 
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merit  at  Hick's  Hut  for;  a  conspiracy  were  removed  by  certiorari  between  ver- 
dict and  judgment :  this  Court,  referring  to  TheKingr.  Baker  (a) ,  said,  that  they 

dead,  bo  proof  could  be  given  against  him.  If  two  executor*  be  sued  in  assumpsit;  and  one 
die,  the  writ  ahull  abate.  1  Leo.  165.  Ward  and  Blend.  Plow.  186.  Before  the  atat  17 
Car.  2.  c.  8,  if  either  party  had  died  betwixt  the  verdict  and  judgment,  no  judgment  could  be 
entered  np  afterwards:  and  if  it  were,  the  death  of  the  party  Was  assignable  for  error.  The 
Kin ^  against  Drinkwaler;  indictment  for  taking  money  of  the  owner  for  helping  him  to  a 
gold  watch  that  had  been  stolen:  but  the  person  who  stole  the  watch  being  dead,  Mr.  Justice 
Denton:  who  tried  the  cause  at  the  Old  Bailey,  held  that  the  indictment  could  not  lie  on  the 
statute. 

Lee,  C.  J.  said,  he  did  not  know  any  wise  or  instance  of  a  special  verdict  found  at  BicVe 
Hail  removed  into  this  court:  aod  it  has  been  held,  that  if  a  conviction  be  reraoVbd  hero  by 
certiorari,  this  Court  will  not  give  judgment  upon  it.  Carth.  6.  Rex  v.  Baker.  It  is  cer- 
tain that  in  all  conspiracies  there  most  be  two  at  least,  or  no  indictment  will  lie;  and  there- 
fore if  one  be  acquitted,  the  other  caonot  be  guilty.  But  that  case  differs;  because  one  be- 
ing acquitted  on  lecord,  the  conviction  of  his  companion  on  the  same  record  must  be  directly 
repognant  and  contradictory  to  the  other  But  there  can  be  no  such  contradiction  in  the 
present  ease,  any  more  than  where  one  of  the  conspirators  refuses  to  come  in ;  yet  judgment 
may  be  given  against  the  other  8taunf  P.  C.  173.  b  174.  If,  in  an  action  of  conspiracy 
against  two,  the  one  be  attaint  and  found  guilty,  and  the  other  bar  the  plaintiff  by  demurrer 
in  law;  yet  that  shall  not  discharge  the  other  who  is  attaint,  if  the  cause  of  the  demurrer  do 
not  go  to  the  gist  of  the  conspiracy.  The  same  law  holds,  if  in  conspiracy  against  two,  the 
oao  come  in  and  plead)  and  bis  plea  be  found  against  him,  judgment  shall  be  given  against 
him,  although  the  other  be  not  attaint 

Bed  adjornatur,  to  be  argued  again;  and  afterwards,. as  I  have  heard,  judgment  was  giv- 
en for  the  king. 

This  case  was  now  moved  again;  and  Sir  John  Strange  cited  several  cases  to  shew 
that  although  By  grave  was  dead  before  this  indictment  was  found,  yet  judgment  might  be 
grven  against  the  defe  dant  Trin.  6  G.  1.  Bex  v  Kinnersley.  The  defendant  was  indicted 
for  a  conspiracy,  for  that  he  and  one  Moor  conspired  to  charge  a  noble  Lord  with  sodomiti- 
cal  practices:  Kinnertley  only  appeared,- aod  Was  found  guilty.  It  was  objected,  that  two 
being  necessary  to  constitute  a  conspiracy,  the  Court  could  not  give  judgment  till  Moot  was 
brought  in  and  tried.  But  the  Court  held  clearly,  that  as  the  indictment  was  found  against 
KinneraUn  and  Another,  and  Kinnertley  was  round  guilty,  they  might  have  judgment  Hgainst 
him.  And  Pratt  t  C.  J.  put  this  case:  suppose  Moor  should  die,  that  sorely  could  not  excuse 
Kinnersley;  and  yet  if  this  objection  should  hold,  Kinnertley  in  that  ease  sou  Id  never  be  tried 
Patch.  7  Ann  Queen  v.  Home ;  indictment  Tor  a  conspiracy  that  the  defendant,  cum  A.  el 
mvHie  alii*  did  conspire  :  A.  was  acquitted,  and  Horn  found  guilty.  The  same  objection 
waa  then  taken:  but  the  Court  held  clearly,  that  it  being  laid  in  the  indictment,  that  the  de- 
fendant cum  mul tie  alii*.  &c;  that  was  sufficient  to  warrant  the  court  to  give  judgment. 
UE.4.Z4  b.  Bro.  Conspiracy,  21.  in  point.  24  Ed.  3.  73.  a.  8.  P.  This  case  is  much 
stronger  than  Kennereley'e,  because  Moor  was  living,  and  might  possibly  be  brought  in 
afterwards  and  acqaitted  :  but  the  presumption  was  so  strong  to  the  contrary,  that  the  Court 
held  themselves  sufficiently  authorized  to  proceed  to  judgment  In  the  present  case,  By- 
grew*,  is  dead,  and  there  never  can  be  an  acquittal,  and  consequently  no  contradictory  judg- 
ment, aa  there  min;bt  be  in  other  cases. 

The  next  question  was,  W  nether  this  Court  can  give  judgment  in  the  present  case, 
because  this  being  a  conviction  for  a  conspiracy,  and  the  fine  discretionary  in  the  Court,  ac- 
cording to  the  circumstances  of  tbe  case,  aa  it  appeared  upon  evidence  at  the  trial  ;  the  jus- 
tices who  tried  the  merits  are  the  only  proper  judges  to  assess  the  fine.    And  in  Carth.  6. 

(a).  Carth  6.  Tbe  course  adopted  in  that  case,  which  was  in  Trin.  8.  Jnc.  2,  was  singu- 
lar. The  defendant  having  been  indicted  and  convicted  at  hingsion-upon-  Hull,  (whether 
at  the  quarter-session*  or  assises  does  not  appear)  the  proceedings  were  removed  into  this 
court  by  certiorari,  and  the  Court  was  moved -to  give  judgment  upon  tbe  conviction.  Bat 
(the  report  states)  this  motion  waa  opposed  as  irregular,  because  B.  R.  never  gitte  judgment 
upon  a  conviction  in  another  court;{l )  '*  but  the  practice  U  if,  after  issue  joined  m  another 
court,  the  indictment  is  removed,  the  Jwirty  w  always  admitted  to  waive  the  issue  below,  and 
to  plead  de  now,  and  to  go  to  a  trial  upon  an  issue  joined  in  this  court.'*  Tbe  Court,  how- 
ever, upon  that  occasion  carried  their  practice  beyond  that  which  was  stated,  of  admitting 
the  defendant  to  waive  the  iuue  joined  below;  for,  according  to  tbe  report,  he  waa  permit- 
ted to  waive  a  verdict  of  guilt*;  inasmuch  aa  they  directed  a  new  trial,  without,  at  far  as 
H appears,  any  consideration  of  the  evidence  on  which  the  conviction  wal  founded;  a  prac> 
bee  which  certainly  does  not  exist  at  this  day. 

(I)  ButseeDal.x5.pl.  7. 
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could  not  give  judgment,  not  being  apprised  of  the  circumstances  of  the  of- 
fence. But  that  difficulty  will  not  arise  in  this  case,  where  the  object  is  to 
bring  the  whole  evidence  in  review  before  the  Court  upon  the  .learned  Judge's 
report.  It  is  of  great  consequence  to  those  concerned  that  a  verdict  given 
against  evidence  and  the  direction  of  the  Judge  should  in  some  mode  or  other 
be  corrected. 

Lord  Ellenborottgh,  C.  J.  It  is  also,  of  great  consequence  that  we  should 
not,  without  precedent,  and  against  authority  intrude  upon  all  the  inferior  ju- 
risdictions in  the  kingdom,  (for  if  we  do  it  in  one  ca?e,  there  is  no  leason  why 
we  should  not  be  called  upon  to  do  it  in  all,)  by  removing  hither  their  pro- 
ceedings after  verdict  and  before  judgment,  for  the  purpose  of  examining  the 
evidence  on  which  the  verdicts  have  been  obtained.  There  would  be  no  end 
of  such  investigations.  But  I  would  not  have  the  notion  for  a  moment  enter- 
tained, that  we  have  the  power  of  entering  into  the  merits  of  verdicts,  and 
granting  new  trials  in  proceedings  before  inferior  jurisdictions. 

Baylby,  J. (a)  assenting,  the  certiorari  was  denied. (6) 

Bex  v.  Baker,  it  w  said,  that  the  Court  of  King's  Beooh  Mver  give*  judgment  upon  a  con- 
YJction  io  another  court.    Bat 

Sir  John  Strange  said  it  was  expressly  determined  otherwise  in  the  case  of  The  Zing;  v. 
Athoe,  Trin.  9  G.  1.  The  defendants  were  indicted  and  tried  in  the  county  of  Hereford  (bra 
murder  in  Wales  ;  that  being  the  next  English  county  ;  and  both  found  guilt y  of  mustier : 
bot  because  their  counsel  insisted  that  this  was  a  mis-trial,  and  the  jadges  who  tried  the  de- 
fendants could  not  give  sentence  to  execute  them,  the  record  wasafterwaids  removed  here  by 
certiorari,  and  the  defendants  brought  up  by  habeas  corpus  to  receive  sentence.  And  the 
Court  held,  that  this  trial  in  the  next  English  county  was  good.  It  was  then  moved  in  arrest 
of  judgment,  that  this  Court  could  not  proceed  Jo  give  sentence,  because  by  the  statute  that 
power  is  given  to  the  judge  of  assise  who  tried  the  cause  ;  but  it  was  over-ruled,  because 
this  Court  may  pass  sentence  on  a  criminal  convicted  in  any  English  cosnty ;  and  sentence 
was  given  accordingly.  The  only  difference  between  the  cases  Is,  that  there  the  judgment 
waa  certain,  end  no  discretionary  power  in  the  Court:  here  the  judgment  is  uncertain  and  the 
fine  to  be  assessed  according  to  the  circumstances. 

Lzz,  C.  J.  If  the  circumstances  of  this  ease  had  been  known  at  the  time  of  moving  for  a 
certiorari,  this  Court  would  not  have  removed  the  indictment  This  is  catted  a  special  ver- 
dict, bot  I  do  not  find  any  thing  stated  to  bring  it  within  that  description.  The  indietfoent  m 
that  the  defendant  conspired  with  one  By  grave  ;  and  the  jury  find  that  Bygrave  waa  dead 
at  the  time  of  the  indictment  As  to  the  point  of  law,  it  is  clear  from  the  cases  that  have 
been  cited,  that  the  Court  will  be  well  warranted  in  giving  judgment  agninst  the  defendant 
So  was  the  case  of  Kinnersley :  indictment  that  he  and  another,  one  Moor,  did  conspire ; 
and  Einnersley  only  appeared  and  wnt  found  guilty;  and  vet  the  Court  held  clearly  that  he 
waa  guilty  of  the  conspiracy  charged  in  the  indictment,  although  Mdor  was  not  brooght  in 
and  tried.  Trin.  11  W.  8.  Hex  v.  Sudbury,  cited  by  Eyre,  J.  io  Kinnersley's  case :  indict- 
ment for  that  A.  and  B.  and  six  other  persons,  cum  multis  aliis,  Ulicito,  riotoee,  et  routose, 
assemblaverunt,  &c.  A.  and  B.  were  found  guilty,  and  the  other  six  acquitted  ;  and  yet  the 
Court  was  of  opinion  that  A.  and  B.  wero  guilty  of  the  riot  charged  in  the  indictment, 
and  gave  judgment  accordingly  ;  for  although  three  are  necessary  to  constitute  a  riot ;  yet 
two  only  may  be  indicted  for  a  riot  cvm  multis  aliis.  It  is  clear  therefore,  in  the  present 
case*  that  the  defendnnt  is  well  corivicted  ;  but  the  question  is*  whether  we  can  give  judg- 
ment ;  because  this  being  a  misdemeanor,  and  fiueable  only  ;  the  fine  most  be  apportioned 
according  to  the  nature  and  circumstances  of  the  case,  aa  they  appeared  upon  evidence  ;  and 
being  tried  at  the  Sessions,  we  can  have  no  information  of  the  merits.  If  this  trial  had  been 
before  a  judge  of  this  court,  we  might  have  had  his  report  There  are  cases  where  a  proce- 
dendo had  been  granted  in  case  of  removals.'  but  I  think  thejiroper  way  here  will  be  to 
quash  the  certiorari,  quia  erronice  emanavit.  1  Salk.  160.  The  Queen  v.  Dixon,  6  Mod. 
61.  it  is  held  that  a  certiorari  after  conviction  ought  to  remove  the  indictment  and  conviction; 
and  if  it  make  mention  of  the  indictment  only,  and  not  of  the  conviction  ;  it  may  be  quashed. 
But  let  this  case  stand  over,  and  we  will  consider  whether  we  can  quash  this  certiorari, 
quia  erronice  emanavit. — Mr.  Justice  Dennison.  The  certiorari  mentioned  the  indictment 
Only,  and  took  no  notice  of  the  conviction. 

(a)  Grose  and  Le  Blanc,  Justices,  were- indisposed  and  absent 

(A)  In  capital  cases  at  the  a**izea,  if  a  conviction  take  place  upon  insufficient  evidence,  the 

common  course  is  to  apply  to  the  Crown  for  a  pardon,  upon  a  full  report  of  the  evidence  seat 

in  by  the  learned  Judge  to  the  Secretary  of  State  for  the  home  department:  bot  I  am  not 

aware  of  any  instance  of  a  new  trial  granted  in  a  capital  ease  :  and  upon  the  debate  of  all  the 

Judges,  in  Margaret  Tinkler's  case,  in  1781,  it  seemed  to  be  considered  that  it  could  not  be. 
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Porter  v.  Rayworth. 

18  East,  417.    May  4,  1811. 

The  indorsee  of  a  promissory  note  may  recover  opon  it  again*t  the  payee  and  indorser,  on 
evidence  of  a  promise  to  pay  it,  made  aome  time  after  the  dishonour  of  the  n»te,  by 
him  to  a  nobseqoent  indorsee,  who  then  held  it;  withont  direct  proof  by  the  plaintiff,  that 
doe  notice  of  the  dishonosr  was  given  to  each  payee  and  indoraer. 

THE  plaintiff  declared  on  a  promisory  note  made  by  J.  Elkington,  on  the 
21st  of  November,  1810,  whereby  he  promised  to  pay  at  Esdaile  and  Co.  bank- 
ers in  London,  to  the  order  of  the  defendant  161.  Ss.  8d,  value  received;  which 
note  wan  stated  to  have  been  indorsed  and  delivered  by  the  defendant  to  J.  FuU 
ford,  who  indorsed  and  delivered  the  same  to  the  plaintiff;  and  that  when  the 
note  became  payable  on  the  24th  of  December,  1810,  it  was  presented  for 
payment  at  Esdaile  and  Co. ;  but  that  neither  Esdaile  &  Co.  nor  Elkington 
would  pay  the  same  ;  of  all  which  the  defendant  had  notice,  and  by  means 
thereof  became  liable  to  pay  the  amount  to  the  plaintiff,  6rc.  It  appear- 
ed in  evidence  that  the  note  was  negotiated  in  the  country,  and  was  in- 
dorsed and  delivered  by  the  defendant  to  Fulford;  by  him  to  Potter;  by 
bira  to  Kirton;  and  by  him  to  others,  before  it  was  presented  for  payment 
when  due,  and  dishonoured.  No  notice  however  of  thedishonour  reach- 
ed the  defendant  in  London  till  the  morning  of  the  7th  of  January,  1811, 
when  Kirton,  having  then  taken  up  the  note,  called,  together  with  Fulford, 
the  defendant's  house,  (not  having  found  him  at  home  the  evening  before 
when  be  first  called:)  the  defendant  then  promised  to  pay  Kirton.  the 
next  day.  Having  failed  however  in  this  engagement,  Kirton  resorted  to  Pot- 
ter,  his  immediate  indorser,  from  whom  he  obtained  payment :  and  now  Pot- 
ter brought  this  action  against  the  defendant,  the  first  indorser,  who  objected 
to  the  want  of  due  notice  of  the  dishonour.  But  the  promise  made  by  the  de- 
fendant to  Kirton  on  the  7th  of  December,  when  the  note  was  in  Kir  ton's 
hands,  was  relied  on  by  the  plaintiff,  either  as  an  admission  by  the  defendant 
that  he  had  due  notice  of  the  dishonour  of  the  note,  or  a  waiver  of  such  no- 
tice if  he  had  not  had  it.  This  conclusion  was  resisted  by  the  defendant,  on 
the  ground  that  the  promise  was  to  a  third  person,  and  not  to  the  plaintiff,  or 
even  in  his  presence  ;  and  therefore  not  within  the  case  of  Lundie  v.  Robert- 
*>n,  7  East,  231.  The  plaintiff  however  recovered  a  verdict  by  the  direction 
of  Graham,  B.  before  whom  the  cause  was  tried  at  Worcester.   And  now 

Abbott  moved  to  set  aside  the  verdict  and  for  a  new  trial,  on  the  same  ground 
of  objection  which  had  been  taken  at  the  trial.     But 

Lord  Ellenbohough,  C.  J.  said,  that  whether  the  promise  to  pay  were 
made  to  the  plaintiff  or  to  any  other  party  who  held  the  note  at  the  time,  it 
was  equajly  evidence  that  the  defendant  was  conscious  of  his  liability  to  pay 
the  note,  which  must  be  because  he  had  due  notice  of  the  dishonour. 

Baylev,  J.(o)  considered  the  promise  by  the  defendant  either  as  an  ac- 
knowledgment that  he  had  due  notice  of  the  dishonour,  or  that  without  such 
notice  he  was  the  proper  person  to  pay  the  note,  at  the  party  for  whose  use  it 
was  drawn. 

Rule  refused.(l) 

The  authorities  are  numerous  that  an  inferior  jurisdiction  cannot  grant  a  new  trial  upon  the 
n«rhflt  bat  only  for  an  irregotnrity.  See  Hall  v.  Hill  and  Others,  7  Mod.  84.  Holt'*  Rep. 
194.  Salk.  650.  Brooke  v.  Ewers,  1  Stra.  US.  Bayly  v.  Booms,  ib.  392.  Jewell  v.  HilL 
ib.  499.  8treel'$  case,  7  Vin.  Abr.  24-6.  Bex  v.  Urling,Fon.  198.  Bex  v.  Day,  Sayer, 
*W.  Blacquiere  v.  Hawkins,  Dougl.  880.  And  in  Trevor  v.  Wall,  t  Term  Rep.  158.  the 
Cosrt  said,  there  was  no  instance  of  a  conn  of  error  granting  a  ventre  ds  novo  where  the  pre*  ' 
wcdingi  origtoated  in  an  inferior  court 

(a)  Orose  and  Le  Blanc,  Justices,  were  indisposed  and  absent. 

(1)  8ee  the  authorities  referred  to  in  the  editor's  note  to  Lundie  ▼.  Bobertton,  T. 
East,  236. 
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The  King  t\  The  Biphop  of  London. 

18E.it,  419.    May  6,  1811. 

The  act  of  ooiformhy,  IS  &  14  Car.  2,c4,i.  19,  having  enacted,  that  no  person  ahatl  be  al- 
lowed to  preach  aa  a  lecturer,  in  any  church,  &c.  ••  an  less  he  be  first  approved  and  there. 
41  onto  licensed  by  the  Archbishop  of  the  province,  or  Bishop  of  the  diocese,"  &e.  the  Court 
wiU  not  entertain  a  motion  for  a  mandamus  to  the  Bishop  to  licence  a  lactam  appointed 
by  the  parish,  a  poo  the  previous  refusal  of  the  Bishop  to  do  to  upon  the  alleged  ground  of 
unfitness  in  the  party  elected,  unless  it  be  ahewn  that  the  like  application  had  also  been 
made  to  the  Archbishop  and  rejected  by  bim. 

C.  WARREN  obtained  a  rule  in  Michaelmas  term  last,  calling  upon  the 
Bishop  to  sh-3vv  cause  why*  a  mznlamtis  shoull  not  issue, commanding  him  to 
licence  the  Rev.  R.  Povah,  B.  L.  to  preach  the  Friday  morning  lecture  at  the 
parish  church  of  St.  Bar  thole  mew,  Exchange,  London.  He  stated,  that  the 
lectureship  was  endowed  in  1625,  with  26/.  a  year  out  of  lands,  and  the  choice 
of  the  lecturer  was  given  by  the  founder  to  the  inhabitants  of  the  parish. 
That,  upon  the  last  vacancy,  the  rector  of  the  parish,  Mr.  Povah,  and  another 
person,  were  candidates ;  and  that  a  majority  of  the  parishioners  bad  chosen 
Mr.  Povah,  who  had  thereupon  tendered  himself  to  the  Bishop  with  the  usual 
certificate  of  his  election,  signed  by  the  rector  himself  and  the  churchwardens  ; 
and  (finally)  with  a  certificate  of  his  being  in  priest's  orders:  and  that  he  h?d 
offered  to  read  and  subscribe  the  39th  article,  as  required  by  (he  act  of  uni- 
formity 13  &  14  C  tr.  2.  c.  4.  s.  19.  That  the  Bishop's  objections  were  at 
last  resolved  into  this,  that  he  did  not  approve  of  Mr.  rovah  as  a  Jit  person. 
That  Mr.  Povah  had  thereupon  called  upon  the  Bishop  to  specify  the  reasons 
of  that  objection,  and  had  tendered  himself  to  submit  to  any  examination  which 
the  Bishop  thought  proper  to  institute :  but  that  the  Bishop  had  not  thought 

firoper  to  institute  such  examination,  or  to  specify  the  reasons  of  his  refusal  to 
ice  nee  the  applicant,  otherwise  than  by  a  general  declaration  of  his  unfitness. 
He  referred  to  the  opinion  of  Ld.  C.  J.  Lee  in  The  King  v.  The  Bishop  of 
London(a),  that  the  ground  for  applying  for  &  mandamus  in  these  cases  is  upon 

(a)  1  WiU.  11,  15.  Vide  the  case  there  referred  to  of  thia  very  lectureship,  at  reported 
in  Holt's  Rep.  418,  by  the  name  of  The  Churchwardens  of  St.  Bartholomew* $  Case,  M.  12 
W.  8,  which  is  alto  reported  in  S  Salk.  87,  with  the  addition  only  of  the  names  of  the  sever- 
al pertiee  concerned.  The  same  caae  is  very  clearly  stated  by  Lord  C.  J.  Lee.  in  giving  Judg- 
ment in  the  caae  of  The  King  v.  The  Bishop  of  London,  E.  16  G.  2;  a  fuller  note  of  which 
Judgment  it  here  given  from  Mr.  Ford'*  MS. 

Lord  C.  J.  Lke  {ft per  Curiam.)  There  can  be  no  question  but  thia  Court  hath  jurisdic- 
tion in  all  cages  of  thia  nature;  but  the  question  is.  Whether  thia  be  a  proper  case  fur  the 
Court  to  exercise  that  jurisdiction?  The  caae  tiself  is  no  more  than  this;  that  the  pariah  of  51 
Anne,  Westminster,  being  made  by  act  of  parliament  a  separate  and  distinct  pariah,  the  in- 
habitants agreed  amongst  themselves  to  constitute  a  lecturer,  who  has  ever  since  been  elected 
by  a  select  vestry,  and  supported  by  the  voluntary  contribution  of  the  inhabitants.  That  the 
lectureship  being  vacant.  Mr  Church  was  elected  by  a  majority  of  the  select  vestry  to  be 
lecturer;  and  that  Dr.  Pelting,  the  rector,  received  him  as  such.  Thai  Mr.  Dnwney  waa 
appointed  by  600  or  more  of  the  inhabitants;  but  that  Dr.  Pellin*  hath  refused  to  receive 
him,  or  lend  him  the  uae  of  the  pulpit.  So  that  it  appears  upon  the  state  of  thia  case,  that 
bore  is  a  lectureship  appointed  within  time  of  memory,  supported  by  voluntary  contribution?, 
without  any  law  fee  or  temporal  right  vested  in  any  body;  that  there  is  no  usage  or  prescrip- 
tion tQ.sjve  the  lecturer  a  right  to  preach  here:  and  therefore  the  question  is,  Whether  under 
these  circumstances,  this  Court,  ought  to  grant  a  mandamus,  where  the  minister  refuses  to 
admit  the  lecturer  ? 

The  foundation  of  applying  to  this  Court  in  cases  of  this  nature,  is,  that  the  atatnte  of  uni- 
formity having  made  a  licence  necessary,  and  vested  that  authority  in  the  Bishop,  thia  Court 
will  not  suffer  him  to  exercise  that  authority  arbitrarily;  but,  where  a  person  appears  to  have 
a  right,  will  compel  the  Bishop  to  grant  a  licence,  or  shew  good  reason  to  the  contrary;  and 
so  it  waa  held  by  my  Lord  C.  X  Boll%  in  the  case  that  h»th  been  mentioned  of  Rex  v.  The 
Churchwirdent  of  St  Bartholomew.  But,  on  the  other  hand,  where  it  appears  thai  the  p3r- 
eon  who  applies  for  a  licence  bus  no  right,  or  tlut  if  a  licence  ware  granted  it  would  hays  no 
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tbe  statute  of  uniformity,  whereby  all  persons  are  forbidden  to  preach  as  lee* 
torers  without  a  licence;  and  that  it  was  not  in  the  Bishop's  power  to  with* 
bold  his  licence  whenever  he  pleased.  But,  if  the  Bishop  may  refuse  to  li- 
cence, upon  a  general  allegation  of  unfitness,  it  enables  him  to  withhold  his 
licence  at  pleasure.  In  that  case,  however,  the  mandamus  was  refused,  be- 
cause it  was  not  an  endowed  lectureship,  and  the  rector  might,  notwithstand- 
ing tbe  licence,  have  refused  the  use  of  his  pulpit.  [Lord  Eiienborough,  C. 
J.  That  case  only  shews  that  the  Bishop  has  not  an  arbitrary  power  of  refus- 
ing a  licence,  but  he  must  exercise  his  discretion  fairly  upon  the  fitness  of  the 
person  applying  to  him,  secundum  aquum  et  bonum.]  The  Bishop  has  not 
even  examined  Mr.  Povoh.  There  is  an  inchoate  right  in  the  inhabitants  of 
tbe  parish  to  appoint  a  lecturer :  ami  though  tbe  Bishop  be  to  judge  of  his  fit- 
ness, yet  unless  he  examines  tbe  applicant  and  states  the  particular  grounds  of 
onStness  to  which  he  objects,  so  aa  to  give  the  party  an  opportunity  of  an- 
swering theni  if  he  can,  it  is  impossible  for  him  to  be  able  fully  to  decide  upon 
the  merits  of  the  objection.  Even  a  Visitor,  whose  power  is  tbe  greatest 
which  exists  in  these  cases,  must  hear  the  parties  before  he  decides  against 
them. 

Lord  EiXENBOBpuoH,  C.  J.  This  is  a  very  delicate  trust,  which  the  act 
of  parliament  seems  to  have  vested  in  the  Bishop,  to  be  exercised  according  to 
bis  discretion  as  to  the  fitness  of  the  person:  for  it  says  "  that  no  person  shall 
be  received  as  a  lecturer,  kc.  unless  he  be  first  approved  and  thereunto  licensed 
by  the  archbishop  or  Bishop,  &c.  Suppose  he  should  return  non  idoueus,  gen- 
erally; can  we  compel  him  to  state  all  the  particulars  from  whence  he  draws 
his  conclusion  ?  Is  there  any  instance  of  a  mandamus  to  the  Ordinary  to  ad- 
mit a  candidate  to  holy  ordeia,  or  to  specify  tbe  reasons  why  he  refused  ?  If 
indeed  it  bad  appeared  that  the  Bishop  had  exercised  bis  jurisdiction  partially 

sfleet:  this  Court  will  not  interpose,  nor  command,  &e.;  for  far  non  eogii  ad  inutilia.  Be- 
fore this  statute  mi  madam  was  lawful,  for  the  churchwardens  to  prevent  any  atraoger  from 
preaching  in  the  church  without  shewing  his  licence  to  tbeoi.  Wats.  CI  erg.  Law.  256.  2 
Bob.  45.  in  Creswick  and  Rokety's  ruse  A  id  that  he  coold  not  preach  there  without  leave 
of  the  minister  ia  pretty  clear,  because  the  soil  nnd  freehold  of  the  church  b  only  in  the  par- 
son, and  in  no  other.  Cro.  Jac  866.  Fran*U  v.  Ley%  reported  in  Noy,  104,  by  tbe  name 
of  Day  against  Beddingfield  and  Others:  and  therefore,  neither  tbe  Ordinary  nor  church- 
wardens can  licenoe  a  parishioner  to  bury  within  tbe  church,  but  only  the  parson. 

His  Lordthip  suid  he  had  a  full  report  of  the  case  of  The  King  against  The  Churchwar- 
dens of  St.  Bartholomew's  which  came  before  the  Court  Mich.  12  W.  8  upon  a  motion  for  a 
prohibition.  That  was  the  case  of  a  lectureship  founded  by  a  private  person,  with  a  salary  of 
WW.  per  ann.  annexed  to  it,  for  a  leeturrer  to  preach  every  Thursday;  and  it  waa  directed, 
that  the  inhabitanta  should  choose  a  lecturer  every  year,  Tbey  accordingly  chose  one  Turton, 
tad  for  several  jears  re-chose  the  satm*  person  :  but  at  last  they  chose  one  Rayner  to  be  lee-, 
torer.  Turton  insisted  that  be  was  lecturer  for  life,  and  as  such  insisted  upoo  a  right  to 
preach  in  the  church  on  Thursdays;  but  the  churchwardens  refused  to  open  the  doors  :  upon 
which  Turton  libelled  in  the  spiritual  court,  and  had  an  inhibition  rhere  to  inhibit  Rayner  to. 
preach,  and  also  a  monition  to  the  churchwardens  to  open  the  doors  of  tbe  church  to  Turton, 
on  Thursdays;  and  upon  that  a  prohibition  waa  moved  for.  And  it  was  held  by  my  Lord 
C.  J.  Holt,  that  although  it,  was  punishable  by  the  statute  for  any  person  to  be  lecturer  and. 
preach  without  licence,  yet  the  Ordinary  had  no  power  over  the  right,  nor  has  he  an  arbitra- 
ry power  to  licence  or  not,  but  waa  bound  ax  justia  to  licence  if  the  person  were  orthodox,, 
and  an  honest  liver,  and  loyal.  And  as  to  tbe  churchwardens,  it  whs  true  that  on  Sunday*; 
sad  holidays  they  are  bound  to  open  the  doors  of  the  church  to  the  parson,  or  to  whom  he, 
shall  appoint;  and  if  tbey  refuse,  they  are  punishable  in  the  spiritual  court :  but  the  Ordinary 
hath  no  power  to  compel  the  churchwardens  to  open  the  doors  to  persons  not  appointed  by  tbe 
Parson :  and  a  prohibition  was  granted  to  declare  in  To  compere  that  case  with  the  present ; 
asre  is  a  parson,  a  mere  stranger,  not  received  by  the  Rector,  and  consequently  one  that  hath 
do  right  to  pre*rb  in  this  church,  applies  to  the  Bisoph  for  a  licence  ;  and,  upon  his  refusal, 
applies  to  this  Court  for  a  mandamus  %  ©ic:  but  aa  tbe  Ordinary  hath  no  power  to  command 
toe  doors  of  the  church  to  be  opened  to  Mr.  Davmey,  nor  to  enable  htm  to  preach  there, 
without  the  Rector's  consent;  this  Court  will  not  grant  a  mandamus  to  the  Crdinnry  com- 
BMsdiag  hint  to  licence  Mr  Downey  to  preach  in  this  church,  nor  force  a  man  into  tbe  pulpit 
•ptnst  the  consent  of  tha  minister.    Per  Curiam*    The  rale  for  a  mandamus  must  be  ((is- 
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or  erroneously ;  if  he  had  assigned  a  reason  for  hie  refusal  to  licence,  which 
had  no  application,  and  was  manifestly  bad,  the  Court  would  interfere :  but 
the  difficulty  that  I  feel  is,  that  the  Bishop,  as  it  now  appears,  stands  only  upon 
his  objection  to  the  fitness  of  this  party,  of  which  the  statute  meant  that  the 
Bishop  should  be  the  judge. 

C.  Warren,  referred  then  to  2  Inst.  632,  where  Lord  Coke,  in  bis  comment 
on  the  statute  Arliadi  Cleri,  c.  13,  treating  of  the  ability  and  sufficiency  of 
the  person  presented  to  a  benefice,  the  examination  of  which  it  is  admitted  be- 
longs to  the  Bishop ;  yet  says,  that  in  a  Quare  impedit  brought  against  the 
Bishop  for  refusal  of  a  clerk,  "  he  must  shew  the  cause  of  his  refusal  special- 
ly and  directly ;  for  whether  the  cause  thereof  be  spiritual  or  temporal,  the 
examination  of  the  Bishop  concludes  not  the  plaintiff;  to  the  intent  the  Court, 
being  judges  of  the  principal  cause,  may  consult  with  learned  men  in  that  pro- 
fession and  resolve  whether  the  cause  be  just  or  no  :  or  the  party  may  deny 
the  same ;  and  then  the  court  shall  write  to  the  Metropolitan  to  certify  the 
sa me."  [Le  Blanc,  J.  asked  if  he  had  any  case  of  a  mandamus  granted  to 
the  Bishop  to  licence  a  person  whom  he  had  rejected  as  unfit]  It  was  said 
by  Powell,  J.  in  Cohfatt  v.  Newcomb,  2  Ld.  Ray.  1206,  {upon  a  motion  for  a 
prohibition  in  the  case  of  a  minister  of  a  donative  who  was  sued  in  the  Eccle- 
siastical Court  for  reading  parts  only  of  the  service,  and  for  preaching  without 
licence,)  that  "  since  the  act  of  uniformity,  if  the  Bishop  denied  to  grant  a  li- 
cence to  a  parson  who  was  fit  to  preach,  they  would  issue  a  mandamus  to  him 
to  grant  one ;  and  that  by  the  act  of  uniformity  the  ecclesiastical  jurisdiction 
was  saved."  Now  here  there  is  a  plain  temporal  right,  and  the  act  of  uni- 
formity, which  renders  a  licence  necessary  to  the  enjoyment  of  it,  brings  the 
question  of  fitness  into  judgment  before  this  Court,  in  this  shape. 

Lord  Ellenborouoh,  C.  J.  It  is  admitted,  that  this  is  an  unprecedented 
case  for  a  mandamus ;  and  therefore,  before  we  put  the  Bishop  to  the  expence 
of  answering  this  application,  we  will  consider  whether  it  would  be  proper  to 
grant  a  rule  to  shew  cause. 

On  the  next  day,  his  Lordship  said  that  the  Court  had  determined  to  give 
a  rule  nisi  in  this  case  ;  but  they  desired  Warren,  before  it  came  on,  again  to 
look  at  ihe  cases  of  The  King  v.  The  Bishop  of  London,  1  Term  Rep.  331. 
The  King  v.  Field  and  Others,  4  Term  Rep.  125.  The  King  v.  The  Bishop 
of  Exeter,  2  East,  463,  and  other  cases(a). 

The  case  stood  over  till  this  term,  and  on  this  day  The  Attorney- General, 
Da  fit  pier,  *nd  Abbott  were  to  have  shewn  cause  against  the  rule  ;  but  Lord 
Ellen  borough,  C.  J.  stated  a  preliminary  objection  to  this  application,  which 
had  occurred  to  the  Court  in  the  interval,  upon  looking  more  attentively  into 
the  statute  of  uniformity,  and  to  which  their  attention  was  not  drawn  at  tbe 
time  when  the  rule  was  applied  for.  That  statute  enacts,  that  no  person  shall 
be  allowed  to  preach  as  a  lecturer  in  any  church,  &c.  "  unless  he  be  first  ap- 
proved and  thereunto  licensed  by  the  Archbishop  of  the  province,  or  bishop  of 
the  diocese,  or  (in  case  the  fee  be  void)  by  the  guardian  of  the  spiritualities," 
&c.  And  no  application  for  a  licence,  his  Lordship  observed,  appeared  to 
have  been  made  in  this  instance  to  the  Archbishop  of  the  province,  but  only 
to  the  Bishop  of  the  diocese,  by  whom  it  had  been  refused.  But  non  constat 
that  the  Archbishop,  if  applied  to,  might  not  have  granted  the  licence,  though 
the  Bishop  did  not  think  proper  to  do  so.  And  as  this  Court  would  only 
grant  a  mandamus  where  the  party  entitled  had  no  other  remedy,  they  ought, 
before  they  entertained  a  motion  of  this  kind,  to  be  satisfied  that  he  bad  en- 
deavoured to  procure  a  licence  from  those  persons  in  whom  the  power  of  grant- 
ing it  was  vested  by  the  ecclesiastical  jurisdiction  of  the  county,  and.  to  whom, 
the  legislature  intended  that  the  application  should  be  made. 

(•)  Vide  Rex  v..  Bishop  of  Oxford  %  East,  S4&*  and  600. 
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Garroto  and  C.  Warren,  who  were  to  support  the  rule,  were  called  upon  to 
answer  this  preliminary  objection ;  who  said,  that  it  had  never  before  been 
considered  necessary  to  make  the  application  to  both  the  Archbishop  and 
Bishop :  nor  did  they  understand  whether  the  further  application  to  the  Arch- 
bishop were  to  be  considered  as  an  original  .application,  or  in  the  nature  of  an 
appeal  to  the  metropolitan  from  the  diocesan  jurisdiction.  But  if  each  had  an 
original  jurisdiction,  the  legislature  must  have  meant  to  give  the  party  an 
option  of  applying  to  either ;  and  an  application  tq  and  refusal  by  one  only 
was  sufficient  to  found  an  application  for  a  mandamus  to  that  one.  As  in  the 
instance  of  justices  of  the  peace,  each  of  whom  has  an  original  power  to  do 
various  acts  confided  to  their  judgment  by  several  statutes :  but  it  was  never 
conceived  to  be  an  answer  to  an  application  for  a  mandamus  to  the  one  who 
had  refused  the  application,  that  the  party  might  have  applied  to  other  justices 
bating  co-ordinate  jurisdiction  to  do  the  act  required.  Nor  ran  it  be  expected 
that  the  Archbishop  would,  from  motives  of  delicacy,  be  disposed  to  grant 
such  a  licence  when  it  had  been  before  refused  by  the  Bishop. 

Lord  Ellenboeough,  G.  J.  We  cannot  suppose  that  any  motive  of  deli- 
cacy would  interfere  to  prevent  the  Archbishop  from  granting  a  licence,  if 
upon  investigating  the  matter  he  felt  that  it  was  his  duty  to  grant  it.  With 
respect  to  applications  to  justices  of  the  peace  individually  to  do  certain  acts 
which  magistrates  of  that  description  in  general  are  authorized  to  do,  the 
generality  of  the  authority  and  the  multitude  of  the  persons  invested  with  it 
may  be  a  sufficient  reason  for  not  requiring  a  previous  application  to  each, 
before  resort  is  had  to  this  CourtNto  correct  an  improper  refusal  of  either  of 
them  to  act  when  duly  called  upon.  But  here  are  two  persons  specially  de- 
signated by  the  legislature,  who  have  an  original  jurisdiction  to  grant  the  re- 
paired licence,  and  either  of  them  may,  in  the  ordinary  course,  give  this  party 
the  benefit  which  he  seeks.  It  is  not  enough,  therefore,  to  found  an  applica- 
tion for  the  extraordinary  interference  of  this  Court  to  shew  that  he  has  ap- 
plied to  one  of  them.  However,  as  this  point  may  have  come  by  surprize 
upon  the  counsel  who  were  to  support  the  rule,  the  court  will  only  direct  it  to 
be  discharged  provisionally,  in  case  the  applicant's  counsel  shall  not,  on  next 
Wednesday,  be  prepared  to  support  it. . 

But  after  some  interval  on  the  same  day  Garraw  and  C,  Warren,  who  had 
consulted  in  the  mean  time  out  of  court,  said  that  the  point  had  not  altogether 
come  upon  them  by  surprize,  though  they  had  considered  that  it  was  governed 
by  the  instance  of  a  mandamus  issued  to  one  justice  of  the  peace  on  his 
single  refusal  to  do  certain  acts  which  might  be  done  by  any  magistrate  of  the 
district.  That  they  had  only  to  suggest  this  further  difficulty,  as  Jo  whom  the 
mandamus  was  to  be  directed,  if  application  were  made  to  the  Archbishop  as 
well  as  the  Bishop ;  each  having  separate  and  not  joint  jurisdiction.  But 
Lord  EUenbortfugh,  C.  J.  said,  that  if  it  were  proper  to  grant  the  mandamus 
stall,  there  would  be  no  difficulty,  he  conceived,  as  then  advised,  in  directing 
it  to  both  or  one  of  them,  (both  having  refused  the  licence)  commanding  them, 
or  one  of  them,  to  hear,  &c. 

Rule  discharged(l)* 
- 
(1)  See  the  tame  case  on  a  role  to  thew  cause  why  a  mandamut  should  not  issue  to  the 
Archbishop  of  Canterbury  and  the  Bishop  of  London,  16  East,  1 17. 
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Stedinan  i.  Martinnant. 

IS  East,  427.    May  7,  1811. 

Yhe  plaintiff  having  accepted  a  bill  payable  at  a  future  day  for  the  accommodation  of  the 
defendant*,  the  latter  afterwards,  and  before  the  bill  became  due,  committed  an  act  of 
bankruptcy,  followed  by  a  commission,  which  was  afterwards  superseded;  and  time  wai 
given  to  the  bankrupt  by  hi*  creditors;  and  the  plaintiff  thereupon  acoepted  another  bill  for 
the  same  debt,  with  the  addition  of  interest  ana  stamp!  Held  that  this  was  a  continoatioo 
of  the  same  suretyship  by  the  plaintiff  for  the  defendant,  which  existed  before  the  act  of 
bankruptcy  and  the  first  commission:  and  a  second  effectual  commission  having  afterwards 
issued  upon  the  same  act  of  bankruptcy,  before  the  plaintiff's  second  accept.! nee  became 
due,  which  was  paid  when  doe;  held  that  the  amount  was  proveable  as  a  debt  under  such 
commission  by  virtue  of  the  stat.  49  Geo.  8.  c.  121.  s.  8,  and  waa  consequently  barred  as 
a  personal  demand  against  the  bankrapt  by  his  certificate. 

THE  plaintiff  declared  in  assumpsit  for  money  lent,  paid,  had  received,  and 
-on  an  account  stated  :  the  defendant  pleaded  a  special  plea  of  bankruptcy  :(a) 
and  at  the  trial  before  Lord  Ettenborough,  C.  J.  at  the  sittings  in  Middlesex 
after  last  term  a  verdict  was  found  for  the  plaintiff  for  260/.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case. 

On  the  5th  of  January,  1807,  the  plaintiff,  at  the  defendant's  reauest  and 
'for  his  accommodation,  accepted  a  bill  of  exchange  drawn  by  the  defendant 
for  234/.  1 1*.,  payable  at  70  days  after  date  ;  and  the  defendant  promised  to 
provide  the  plaintiff  with  money  to  pay  such  bill.  The  bill  decame  due  on 
the  19th  of  March,  1807,  and,  the  defendant  not  providing  for  it,  was  dishon- 
oured. On  the  18th  of  the  same  March,  a  docket  was  struck,  and  on  the  21st 
a  commission  of  bankrupt  was  issued  against  the  defendant,  which  was  super- 
seded on  the  15th  of  April ;  on  which  day  another  commission  of  bankrupt 
was  issued  against  the  defendant ;  but  neither  of  these  commissions  were 
gazetted  or  proceeded  upon.  A  meeting  of  the  defendant's  creditors  was  then 
held,  and  time  was  given  him  to  pay  his  debts  by  instalments.  On  the  9th 
Tjf  June,  the  plaintiff  accepted  another  bill  for  the  like  accommodation  of  the 
defendant  for  237/.  11*.  10</.,  which  became  due  on  the  12th  of  September. 
"and  was  on  that  day  paid  by  the  plaintiff  for  the  defendant's  use,  he  not  pro- 
viding for  the  same.  This  latter  bill  wrts  given  for  the  purpose  of  taking  up 
the  former  dishonoured  one,  with  the  addition  of  interest  and  stamp ;  and 
was  indorsed  by  C.  Aldrich  as  an  additional  security  to  Messrs.  Herries  and 
Co.,  the  holders  of  the  former  bill,  who  had  required  the  same.  A  commis- 
sion of  bankrupt  issued  against  the  defendant,  dated  the  6th  of  August,  1807, 
founded  upon  an  act  of  bankruptcy  committed  in  the  March  preceding. 
Under  such,  commission  a  dividend  of  6s.  id.  in  the  pound  was  declared  and 
rnade  on  the  6th  of  August,  1808;  and  a  second  dividend  of  Is.  Gd.  in  the 
pound  was  declared  and  made  on  the  28th  of  Jvly,  1809.  Previous  to  pay- 
ing the  last  dividend  the  assignees  had  in  hand  1549/.  belonging  to  the  de- 
fendant's estate  ;  and  the  plaintiff,  (supposing  bim  entitled  to  prove  the  mon- 
ey  paid  on  the  bills  as  a  debty  and  other  creditors  of  the  defendant  who  had 
not  proved  under  the  said  commission,  might  at  that  time  have  received  divi- 
dends equal  in  proportion  to  their  respective  debts,  without  disturbing  any  div- 
dends  then  already  made.  The  defendant  obtained  his  certificate  of  conform- 
ity under  the  said  commission  on  the  4th  of  September,  1809.  The  question 
was,  whether  the  plaintiff  were  entitled  to  recover  from  the  defendant  the 
said  sum  of  260/.  notwithstanding  his  bankruptcy  and  certificate  ?  If  the 
Court  were  of  opinion  that  he  was  entitled  to  recover,  then  the  verdict  was 
to  stand  J  otherwise  a  nonsuit  was  to  be  entered. 

(a)   Ftrft  3.  C*  upon  this  point  IS  East,  664. 
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Puller  argued  far  the  plaintiff,  that  the  action  was  maintainable,  because 
the  debt  owing  to  him  as  surety  for  the  bankrupt  upon  the  new  bill  for  2372. 
lit.  104.  was  not  proveable  under  the  commission,  either  by  the  bankrupt  law 
as  it  stood  before,  m  since  the  passing  of  the  late  statute  of  the  49  Geo.  3.  c 
121. :  cieaily  not  under  tbe  old  law,  because  the  debt  was  not  paid  by  the 
plaintiff  as  acceptor  of  the  bill,  and  surety  for  the  defendant,  before  the  bank- 
ruptcy of  the  latter  :(a)  nor  under  the  new  law ;  for  though  the  8th  section  of 
that  statute  enacts,  that  where,  at  tbe  time  of  issuing  a  commission  of  bank- 
rupt, any  person  shall  be  surety  or  liable  for  a  debt  of  the  bankrupt,  it  shall 
be  lawful  for  such  surety  or  person  liable,  if  he  shall  have  paid  the  debt,  ice. 
though  paid  after  tbe  commission  issued,  and  the  creditor  shall  have  proved 
his  debt,  to  stand  in  the  place  of  the  creditor  as  to  the  dividends ;  and  when 
the  creditor  shall  not  have  proved  such  surety,  &c.  may  prove  his  demand  in 
respect  of  such  payment  as  a  debt,  under  the  commission,  (not  disturbing  for- 
mer dividends,)  though  such  person  may  have  become  surety  or  liable  for  the 
debt  of  the  bankrupt  after  an  act  of  bankruptcy  :  yet  that  is  with  a  proviso, 
tksi  he  hod  not,  at  the  time  when  he  became  such  surety  or  so  liable,  notice  of 
*xy  act  of  bankruptcy  by  such  bankrupt  committed,  or  that  he  was  insolvent, 
or  had  stopped  payment.  And  then  the  clause  provides,  "  that  the  issuing  a 
commission  of  bankrupt,  though  it  shall  be  afterwards  superseded,  shall  be 
famed  such  notice  "(b)  Here,  it  is  true,  that  the  first  bill  for  234/.  lis.  waa 
accepted  by  the  plaintiff  for  the  accommodation  of  the  defendant  before  his 
bankruptcy  ;  but  that  bill  was  never  paid,  and  consequently  could  not  have 
been  proved  by  the  plaintiff  as  a  debt  under  the  drawer's  commission  ;  and 
all  liability  of  the  plaintiff  upon  it  was  discharged,  not  merely  by  the  time  giv- 
en to  the  drawer,  [which  Lord  EUenborough;  C.  J.  observed  would  not  dis- 
charge the  acceptor]  (c)  but  by  the  giving  of  a  new  bill,  which  waa  a  new 
security  having  a  new  party  to  it,  namely,  Aldrich,  the  indorser :  and  not 
merely  a  new  security  for  the  same  debt,  but  for  a  new  and  extended  accom- 
modation, which  did  away  and  absorbed  the  old  debt.  The  plaintiff,  there- 
fore, became  security  for  a  new  debt  by  his  second  acceptance,  which, 
being  after  the  issuing  of  the  first  superseded  commission,  and  consequently 
after  that  which  is  made  notice  of  the  act  of  bankruptcy  by  the  statute,  was 
not  proveable  under  the  subsequent  commission  by  the  express  provision  of 
the  new  law. 

Franklin,  contra,  was  stopped  by  the  Court. 

Lord  Ellbnborough,  C.  J.  Here  is  a  plaintiff  who,  before  any  act 
of  bankruptcy  or  insolvency  of  the  defendant,  accepted  a  bill  for  234/.  lis. 
for  his  accommodation,  by  which  he  became  surety  for  the  defendant,  and 
liable  for  his  debt  to  that  amount.  Afterwards,  and  before  the  bill  was  due, 
the  defendant  committed  an  act  of  bankruptcy  :  the  bill  was  dishonoured,  but 
the  plaintiff  continued  liable  to  tbe  holder  for  the  amount.  A  commission 
afterwards  issued,  under  which,  if  it  had  been  acted  upon,  this  debt  was  liable 


(a)  Chilton  v.  Whiffin  and  Another,  8  Will.  18.  and  Young  v.  Hockley,  ib.  34*. 

(a)  The  clause  proceeds  to  anact,  that  every  such  bankrupt  "  who  shall  obtain  his  certifi- 
"eate  shall  be  discharged  of  all  demands  at  the  suit  of  every  such  person  having  so  paid,  or 
"being  hereby  enabled  to  prove  at  aforesaid ,  or  to  stand  in  the  place  of  sueh  creditor  as 
**  aforesaid,  with  regard  to  his  debt,  in  respect  of  such  suretyship  or  liability  in  like  manner, 
"  to  all  intents  and  purposes  as  if  ancb  person  bad  been  a  creditor  before  tbe  bankruptcy  of 
"  the  bankrupt  for  tbe  whole  of  the  debt  in  respect  of  which  be  was  surety,  or  was  so  liable 
i(u  aforesaid." 

(c)  Vide  Dingwall  v.  Duneter,  Dongl.  247.  and  Ellu  v.  Gallindo,  there  cited.  So  in 
Andtrton  v.  Cleaveland,  sittings  at  Guildhall  after  Eatter,  1769,  in  an  action  by  the  in- 
tone against  the  acceptor  of  a  bill  of  eichange,  no  demand  was  proved  till  three  months  alter 
the  bill  was  doe,  and  when  the  drawer  had  become  insolvent  Bat  by  Ld.  Mantfield,  C.  J. 
The  acceptor  of  a  bill  or  maker  of  a  note  always  remains  liable.  Tbe  acceptance  is  proof  of 
having  assets  in  his  bands,  and  he  onght  never  to  part  with  them  unless  he  be  sore  that  the 
Ml  ■  paid  by  the  drawer.  MS. 
Vol.  Vn.  28 
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to  be  proved ;  but  it  was  afterwards  superseded,  and  time  was  given  to  the 
bankrupt ,  and  another  bill  was  drawn  by  the  defendant  and  accepted  by  the 
plaintiff  for  the  same  debt,  with  the  addition  merely  of  interest  and  stamp ; 
and  afterwards  an  effectual  commission  issued  upon  the  original  act  of  bank- 
ruptcy, and  the  plaintiff  has  since  paid  the  bill.  But  the  giving  of  the  second 
acceptance  upon  the  new  bill  for  the  prior  debt  did  not  discharge  the  original 
debt  for  which,  the  plaintiff  had  become  surety  before  the  act  of  bankruptcy ; 
and  in  paying  that  second  bill,  the  plaintiff  was  only  paying  the  same  debt 
which  he  was  liable  to  pay  as  surety  for  the  defendant  upon  the  first  bill. 
Then  is  not  this  a  case  within  the  8th  section  of  the  statute  referred  to ;  by 
which  the  surety  for  a  debt  proveable  under  a  commission,  though  not  paid  by 
him  till  after  the  issuing  of  the  commission,  shall  stand  in  the  place  of  the 
original  creditor  as  to  the  whole  of  the  debt  so  paid.  The  act  however  pro* 
vides,  that  this  shall  not  extend  to  one  who  when  he  became  surety  had  either 
notice  in  fact  of  the  act  of  bankruptcy  committed,  or  implied  notice  from  the 
issuing  of  a  commission,  though  such  commission  were  afterwards  supersed- 
ed. But  in  order  to  affect  the  plaintiff's  debt  with  such  implied  notice,  it  was 
necessary  for  him  to  bring  down  the  commencement  of  the  suretyship  to  a  pe- 
riod subsequent  to  the  issuing  of  such  commission  afterwards  superseded,  which 
he  has  failed  to  do ;  and  therefore  it  stands  as  a  debt  which  was  proveable 
under  the  commission,  and  is  consequently  barred  by  the  defendant's  certifi- 
cate. 

Per  Curiam,  (Le  Blanc,  J.  absent.) 

Postea  to  the  Defendant 


Parnther  i.  Gaitskell. 

18  East,  482.    May  7, 1811. 

A  share  in  the  London  Institution,  incorporated  by  charter  for  the  advancement  or  literature, 
&c.  cannot  be  transferred  until  the  proprietor  shall,  by  writing  under  his  hand,  signify 
his  desire  so  to  do,  to  the  committee  of  mannagers,  and  mention  thereto  the  name;  &c 
and  another  description  of  the  person  to  whom  he  is  desirous  the  same  should  be  transferred, 
which  person  is  to  be  approved  by  the  committee:  held  that  a  note  addressed  to  them  in  these 
words;  **  Having  disposed  of  my  share  in  the  London  Institution  to  [leaving  a  blank  Tor  the 
name,]  "  I  beg  leave  to  recommend  htm  to  be  elected  io  my  place,  as  a  proprietor,'*  &c.  and 
signed  by  the  proprietor:  which  note  was  left  in  the  bands  of  an  agent,  (the  clerk  of  the 
society,  for  the  purpose  of  selling  the  share;  did  not  authorize  such  agent  to  fill  up  the 
blank  himself  with  the  name  of  the  purchaser  with  whom  he  contracted  for  the  price, 
against  the  rules  of  the  society,  which  require  the  recommendation  of  the  candidate  to  be 
vouched  by  the  proprietor  himself,  inserting  his  name,  &c.  in  the  paper:  and  consequently, 
the  agent  had  no  authority,  before  the  transfer  was  so  completed,  to  receive  the  money  of 
the  purchaser  and  to  insert  his  name  in  the  blank  unknown  to  the  proprietor:  and  such  par- 
chaser  paving  the  money  before  the  time  of  payment  when  the  transfer  from  the  proprietor 
waa  complete,  pays  it  at  his  own  risk  te  the  agent,  whom  he  thereby  makes  his  own  for 
that  purpose.  And  such  agent  afterwards  absconding  with  the  money,  and  the  society  dis- 
allowing the  transfer  upon  the  interference  of  the  proprietor;  held  that  the  purchaser  could 
not  recover  the  amount  from  such  proprietor  in  an  action  for  money  had  and  received. 

IN  assumpsit  for  money  had  and  received,  &c.  and  for  money  paid,  &c.  to 
which  the  general  issue  was  pleaded  ;  a  verdict  for  the  plaintiff  for  80/.  was 
taken  at  the  trial  before  Lord  EUenborough,  C.  J.  at  Guildhall,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

By  the  charter  of  incorporation  of  "  The  London  Institution  for  the  advance- 
ment of  literature  and  diffusion  of  useful  knowledge,"  the  following  regula- 
tion is  prescribed,  as  to  the  mode  of  transferring  shares  therein.  "  And  we 
"  will,  constitute,  and  grant,  that  if  any  proprietor  shall  be  desirous  of  trans- 
"  ferring  his  share  in  the  institution,  such  proprietor  shall  by  writing  under 
"  his  hand  signify  the  same  to  the  committee  ojt  managers,  and  mention  there- 
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"  in  the  name,  residence,  and  other  description  of  the  person  to  whom  he  is 
"desirous  the  same  should  he  transferred  ;  and  such  person  (unless  he  he  the 
"  ligitimate  son  of  such  proprietor,  in  which  case  he  shall  he  admitted  without 
"  delay)  shall  he  balloted  for  at  the  next  meeting  of  managers ;  and  if  such 
"  person  shall  he  approved  of  by  two-thirds  of  the  managers  present,  the  said 
"  share  shall  be  thereupon  immediately  vested  in  that  person  ;  but  if  he  shall 
"  not  be  approved  of,  the  proprietor  desirous  of  parting  with  the  same  shall  be 
"  entitled  at  his  option  either  to  propose  another  person  for  admission  or  to 
"claim  from  the  funds  of  the  institution  such  a  sum  of  money  as  shall  then 
"be  fixed  by  the  by-laws  of  the  said  institution  for  the  qualification  of  a  pro- 
prietor :  and  so  toties  quoties  as  such  nomination  shall  be  made,  and  the  no- 
"  mioee  rejected  at  a  ballot.'1  The  defendant  being  a  proprietor  of  a  share  in 
the  said  Institution,  his  brother  Henry  Gaitskell,  by  the  defendant's  direction, 
on  the  1st  of  September,  1809,  put  into  the  bands  of  James  Savage  (who  was 
then  a  clerk  in  the  Institution)  a  note  or  memorandum  in  the  following 
words  : — "  Gentlemen,  Having  disposed  of  my  share  in  the  London  Institu- 
"  tioo  to  [here  a  blank  was  left  for  the  name]  I  beg  leave  to  recommend  him 
"  to  be  elected  in  my  place  as  a  proprietor  of  the  said  Institution.  I  am,  Gen- 
"  tlemen  your  obedient  servant,  Thos.  Gaitskell" 

The  plaintiff,  wishing  to  purchase  a  share  in  the  said  Institution  and  having 
been  informed  that  Savage  had  several  in  his  hands  for  sale,  went,  on  the  3d 
of  October  following,  to  Savage,  when  the  price  to  be  paid  by  the  plaintiff  was 
setded  at  80/.  for  the  said  share  :  and  the  plaintiff  then  paid  that  sum  to  Sav- 
age, who  at  the  same  time  filled  up  the  blank  in  the  said  letter  with  the  plain- 
tin*  's  name.    Savage  was  in  the  habit  of  being  employed  in  the  sale  and  trans- 
fer of  shares  in  the  Institution,  and  acted  as  agent  between  vendor  and  vendee, 
and  was  so  employed  on  this  occasion  ;  but  Savage  never  saw  the  defendant 
on  the  subject  but  once,  and  that  was  whilst  the  letter  of  recommendation  was 
in  Savage's  hands,  and  before  the  plaintiff's  application  to  purchase  ;  and  he 
then  asked  Savage,  "  If  his  share  was  transferred  ;"  to  which  Savage  answer- 
ed, "  No."     The  recommendation,  after  it  was  filled  up,  remained  in  the  pos- 
session of  Savage  ;  but  he  neither  presented  it  to  the  committee,  nor  did  he 
ever  pay  over  the  80/.  to  the  defendant,  nor  informed  him  of  any  thing  that 
had  passed  between  the  plaintiff  and  him,  but  absconded  with  the  money.     On 
the  3d  of  February,  1810,  after  Savage  had  absconded,  and  before  the  defend- 
ant had  any  information  of  any  thing  which  had  passed  between  the  plaintiff 
and  Savage,  the  defendant  by  his  agents  wrote  the  following  letter  to  the  man- 
agers of  the  Institution.    "  February  3,   1810.     Gentlemen : — On  behalf  of 
"Mr.  Thomas  Gaitskell,  we  beg  leave  to  inform  you,  that  he  hereby  revokes 
"  all  power  or  authority  for  the  transfer  of  his  share  in  the  London  Institu- 
"  tion ;  he  neither  having  received  the  purchase-money,  or  had  the  name  of 
"  any  person  submitted  to  him  as  the  intended  purchaser  thereof.     At  present, 
"  it  is  Mr.  GaitskelVs  intention  to  remain  a  proprietor,  and  he  presumes  if  any 
"  notice  or  proposal  for  a  transfer  should  be  made,  that  you  will  not  accept  or 
" receive  the  same  after  this  intimation.     We  are,  &c.  Gregson  and  Dixon" 
The  plaintiff  also  applied  to  the  managers  for  their  interference  respecting  the 
said  share ;  but  in  consequence  of  the  said  letter  of  the  defendant's  agents, 
the  managers  refused  to  interfere,  and  so  informed  both  parties  and  in  conse- 
quence of  the  premises,  the  plaintiff  has  not  been  admitted  a  proprietor  of 
the  said  Institution,  nor  has  Savage  or  the  defendant  repaid  the  said  80Z.  to 
the  plaintiff.    If  the  plaintiff  were  entitled  to  recover,  the  verdict  was  to  stand  : 
otherwise,  a  nonsuit  was  to  be  entered. 

Pamther,  for  the  plaintiff,  contended,  that  the  defendant's  note  of  the 
1st  of  September,  to  the  committee,  which  was  put  into  the  hands  of  Sav- 
age for  the  purpose  of  selling  the  share,  gave  him  authority  to  complete 
the  transfer  to  a  purchaser  so  far  as  depended  upon  the  act  of  the  defend- 
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ant,  and  consequently  to  receive  the  purchase-money.  The  blank  for  the 
name  of  the  purchaser  was  left,  because  Savage,  the  agent  was  to  find 
one,  and  not  because  the  defendant  meant  to  reserve  to  himself  the  filling' 
up  the  name  when  known,  and  concluding  the  transfer  himself:  if  that  had 
been  intended,  he  would  not  have  signed  the  authority  in  the  first  in- 
stance. Where  an  agent  is  authorised  to  do  an  act  for  his  principal,  as  in  this 
case  to  sell,  without  any  restriction  upon  his  agency,  he  may  do  it  in  any  man- 
ner which  is  reasonable  and  fit  for  the  purpose ;  and  the  Courts  have  been 
uniform  in  extending  the  liability  of  principals  for  their  agents  while  acting 
within  the  general  scope  of  their  authority,  as  10  the  means  pursued  by  them 
for  its  accomplishment,  if  such  means  were  not  specially  prohibited.  This 
principle  was  fully  established  in  the  case  of  Fenn  v.  Harrison  and  Others,  3 
Term  Rep.  757.  and  4  Term  Rep.  177,  where  the  defendants,  bill-holders, 
being  desirous  of  getting  a  bill  discounted,  put  it  into  the  hands  of  an  agent  for 
that  purpose  without?indorsing  it,  and  as  it  appeared  at  first  with  a  refusal  to  in- 
dorse it ;  and  therefore  they  were  held  not  to  be  liable  for  the  act  of  their  agent 
in  procuring  it  to  be  indorsed  by  another  person,  upon  the  supposed  indem- 
nity of  the  defendants,  who  were  not  privy  to  such  procuration,  by  reason  of 
the  limited  authority  of  the  agent ;  though  it  appeared  that  he  could  not  other- 
wise have  got  the  bill  discounted.  But  when  upon  a  subsequent  trial  the  evi- 
dence was,  that  the  defendants  had  desired  their  agent,  generally,  to  get  the 
bill  discounted,  without  negativing  their  indorsement  of  it ;  the  act  of  their 
agent  in  procuring  such  indorsement  was  held  to  be  binding  upon  the  princi- 
pals, and  to  be  a  good  consideration  for  their  promise  to  pay  the  amount  to 
the  plaintiffs,  who  had  discounted  it  in  consequence  of  the  indorsement  so  pro- 
cured. Now  here  the  paper  was  put  into  the  hands  of  the  agent  Savage  for 
the  purpose  of  sale  generally,  without  any  restriction  upon  his  agency :  while 
it  remained  in  his  hands,  the  defendant  asked  him,  if  his  share  was  transfer' 
red  ?"  which  shewed  that  the  defendant  bad  put  the  paper  into  his  hands  for 
the  purpose  of  transferring  the  share,  especially  when  coupled  with  the  defend- 
ant's signature.  [Lord  Ettenborough,  C.  J.  Does  not  the  power  of  trans- 
fer depend  also  upon  the  regulations  of  the  society ;  one  of  which  is,  that  the 
proprietor,  desirous  of  transferring  his  share,  shall  signify  the  same  to  the 
committee  by  writing  under  his  hand,  mentioning  the  name,  &c.  of  the  trans- 
feree ?  But  here  the  defendant  never  inserted  the  name  of  the  tiansferree 
under  his  own  hand-writing  as  required.]  It  is  not  necessary  that  the  name 
of  the  transferee  should  be  written  by  the  very  hand  of  the  proprietor !  he 
might  not  be  able  to  write,  or  might  be  under  a  temporary  disability  ;  and 
there  can  be  no  fraud  in  such  a  case,  because  the  committee  are  tp  approve 
the  person  proposed.  [Lord  Ellenborough,  C.  J.  The  object  of  the  reg- 
ulation was,  that  the  committee  should  have  an  authentic  voucher  of  the  re- 
commendation of  the  proprietor,  as  well  as  exercise  their  own  judgment  on 
the  person  recommended.  If  one  who  could  not  write  employed  another  as 
his  general  agent  to  write  for  him,  that  might  answer  the  purpose ;  but  Sap- 
age  did  not  stand  in  this  relation  to  the  defendant.  He  was  a  special  agent ; 
and  the  voucher  was  given  to  him  in  blank,  and  his  filling  it  up  with  his  own 
nominee  was  a  fraud  upon  the  society,  who  had  not  thereby  the  intended  se- 
curity for  the  propriety  of  the  recommendation.]  Whatever  deceit  was  practis- 
ed, the  defendant  was  the  moving  cause  of  it.  By  putting  the  blank  voucher, 
with  his  signature  to  it,  in  the  hand  of  his  agent,  he  held  out  to  third  persons, 
that  that  agent  had  a  general  authority  to  sell  the  share  to  any  person  who 
would  contract  with  him ;  and  by  this  the  plaintiff  was  induced  to  pay  his 
money  to  that  agent :  the  sale  for  rendy  money  was  for  the  benefit  of  the  prin- 
cipal. [Bayley,  J.  The  rule  is,  that  if  a  purchaser  pay  his  money  to  the 
agent  of  the  vendor  before  the  time  when  the  latter  is  authorized  to  receive  it, 
he  makes  that  agent  his  own  for  the  purpose  of  paying  over  the  money  to  the 
right  owner. 
Nolan,  contra,  was  stopped  by  the  Court. 
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Lord  Ellekborough,  C,  J.  Every  person  who  pays  money  beforehand 
pap  it  at  his  own  risk.  The  agent  could  not  have  claimed  the  money  before 
it  was  due  to  the  principal ;  and  till  the  blank  was  filled  up  by  the  principal, 
he  could  not  claim  the  money,  and  the  agents  had  no  authority  to  receive  it. 
The  regulation  is  for  the  security  of  the  society  ;  but  it  also  operates  for  the 
security  of  the  principal  himself,  that  the  money  should  not  be  paid  to  his 
agent  till  the  blank  has  been  filled  up  by  himself.  He  may  choose  to  reserve 
that  in  his  own  hands,  after  a  purchaser  has  been  found  by  his  agent  whom 
he  himself  approves.  It  is  not  even  stated  that  Savage,  though  commonly 
acting  as  agent  between  vendor  and  vendee  on  these  occasions,  usually  re- 
ceived the  purchase  money,  or  had  done  so  on  any  former  occasion.  In  this 
instance  the  money  appears  to  have  been  paid  by  the  plaintiff  upon  his  own 
confidence  in  the  agent  employed ;  and  having  trusted  him  without  any  fault 
in  the  defendant  to  induce  that  confidence,  he  must  stand  to  the  loss,  and  is 
not  entitled  to  recover  it  against  the  defendant. 
"Grose,  J.  assented. 

Bayley,  J. (a).  There  is  no  doubt  in  this  case.  It  may  be  admitted  that 
Savage  would  have  had  authority  to  receive  the  purchase-money  when  the 
transfer  was  complete,  which  is  admitting  a  great  deal  for  the  plaintiff:  but 
still  the  question  is,  whether  Savage  were  authorized  to  receive  it  at  the  time 
when  the  plaintiff  paid  it  to  him.  If  goods  are  to  be  paid  for  on  delivery, 
and  the  vendee  will  pay  for  them  to  one  who  acts  as  agent  on  behalf  of  the 
vendor,  before  they  can  be  delivered,  he  thereby  constitutes  that  person  his 
own  agent  until  the  time  when  the  money  ought  to  have  been  paid  to  him, 
and  must  stand  to  the  loss  if  it  be  misapplied.  Now  here  the  time  for  pay- 
ment was  not  arrived  when  the  money  was  paid  to  Savage  ;  for  a  blank  was 
left  for  the  name  when  the  paper  was  delivered  to  Savage,  and  by  the  regu- 
lations of  the  Institution,  the  proprietor  is  to  insert  the  name  of  his  own  no- 
minee ;  but  the  plaintiff  paid  the  money  to  Savage  upon  his  filling  up  the 
blank  with  the  plaintiff's  name :  be  therefore  paid  it  at  his  own  risk. 

Postea  to  the  Defendant. 


Williams,  one,  &c.  v.  Jones. 

18  East,  439.    May  7,  1811. 

Though  the  cause  of  action  accrued  within  the  jurisdiction  of  the  Supreme  Court  at  Cat 
eutta,  while  both  the  parties  were  resident  there;  and  by  the  king's  charter,  granted  in 
pursuance  of  the  slat.  IS  G.  8.  c.  68,  that  Court  is  authorized  to  eiercise  the  same  juris- 
diction in  civil  cases  as  is  exercised  by  the  Court  of  JT.  B.  within  England  by  the  com- 
mon law  thereof  and  assuming  that  by  such  authority  the  provisions  .of  the  statutes  of 
limitation  21  J.  1.  c.  16.  s.  7,  and  4  Ann,  e.  16.  s.  19,  are  transferred  to  India  as  part 
of  the  law  of  England,  auxiliary  to  the  common  law;  yet  by  the  express  terms  of  the 
savings  in  those  statutes,  as  applicable  to  the  Courts  here,  the  plaintiff's  right  of  action  up- 
on an  assumpsit  is  saved,  if  he  (having  returned  home  before  the  defendant)  commence 
such  action  within  six  years  after  the  defendant's  return  home,  though  more  than  six  years 
bad  elapsed  in  India  after  the  cause  of  action  accrued  there,  and  during  the  defendant's 
stay  within  the  jurisdiction  of  the  Court  in  that  country. 

THE  plaintiff  declared  in  assumpsit  for  so  much  money  laid  out  and  ex- 
pended by  him  at  the  request  of  the  defendant,  as  his  attorney  and  solicitor, 
and  on  his  retainer,  in  prosecuting  and  defending  suits  in  the  supreme  court 
of  judicature  at  Fort  William  in  Bengal,  and  in  other  courts  in  parts  beyond 
the  seas,  in  the  East  Indies,  and  also  in  other  his  majesty's  courts  at  West- 
minster, and  for  his  fees,  work  and  labour,  &c. ;  and  also  upon  the  common 
counts.  To  which  the  defendant  pleaded  non  assumpsit :  and  the  statute  of 
limitations,  that  the  causes  of  action  stated  did  not  accrue  within  six  years 

(a)  Li  Blanc,  was  indisposed  and  absent 
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next  before  the  exhibiting  of  the  plaintiff's  bill.  To  which  last  plea  the  plain- 
tiff replied,  that  the  defendant,  before  and  at  the  time  when  the  said  causes 
of  action  mentioned  in  the  declaration  first  accrued  to  the  plaintiff,  was  be- 
yond the  seas,  to  wit,  in  the  East  Indies  ;  and  that  the  defendant  afterwards, 
on  the  1st  of  January,  1809,  returned  from  beyond  the  seas  into  this  king- 
dom, which  said  return  of  the  defendant  was  his  first  return  into  this  king- 
dom from  beyond  the  seas  after  the  said  causes  of  action. accrued;  and  that 
the  plaintiff  commenced  this  suit  against  the  defendant  within  six  years  after 
the  defendant's  first  return  into  this  kingdom  from  beyond  the  seas  since  the 
accruing  of  the  said  causes  of  action.  The  defendant  rejoined,  that  after  the 
passing  of  the  act  of  the  13  Geo.  3.  c.  63,  (which  is  the  act  for  regulating 
and  establishing  the  courts  of  judicature  in  the  East  Indies,)  the  king,  pursu- 
ant to  the  powers  and  authorities  thereby  given  to  him,  by  his  letters  patent 
under  the  great  seal  of  Great  Britain,  made  at  Westminster,  on  the  26th  of 
March,  in  the  14th  year  of  bis  reign,  granted  and  appointed  that  there  should 
be  within  the  factory  of  Fort  William  at  Calcutta  in  Bengal,  a  court  of  rec- 
ord, which  should  be  called  the  Supreme  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal;  and  did  thereby  constitute  the  said  Supreme  Court  of  Judi- 
cature to  be  a  court  of  record  ;  and  that  such  court  should  consist  of  a  chief 
justice  and  three  puisne  justices,  &e.  who  should  have  such  jurisdiction  and 
authority  as  our  said  lord  the  king's  justices  of  his  court  of  K.  B.  had  or 
might  lawfully  exercise  within  the  said  part  of  Great  Britain  called  England, 
by  the  common  law  thereof  That  the  king  thereby  constituted  certain  per- 
sons therein  named  the  first  chief  and  puisne  judges  of  the  said  Court; 
and  by  the  said  letters  patent  ordained  and  appointed  that  the  said  Su- 
preme Court  should  have  jurisdiction  to  hear,  examine,  try,  and  deter- 
mine all  actions  and  suits  which  should  arise  concerning  any  trespasses, 
&c.  debts,,  demands,  &c.  or  other  things  real  or  personal  in  the  several 
provinces  of  Bengal,  Bahar,  and  Orissa,  &c.  and  all  pleas  real,  person- 
al, •  or  mixed,  which  should  arise  against  the  East  India  Company,  and 
against  the  mayor  and  aldermen  of  Calcutta,  and  against  any  other  of 
the  king's  subjects  who  should  be  resident  within  the  said  provinces,  or 
who  should  have  resided  there,  or  who  should  have  any  debts,  effects,  or  estate, 
real  or  personal,  toithin  the  same  ;  prout  patet,  &c.  Which  said  letters  patent 
afterwards,  and  before  the  making  of  the  defendant's  promises,  to  wit,  on  the 
1st  of  September,  14  Geo.  3,  were  openly  published  at  Fort  William  in  Ben- 
gal. The  defendant  then  averred,  that  before,  and  at,  and  long  after  the  mak- 
ing of  the  promises  in  the  declaration  mentioned,  the  defendant  and  the  plain* 
tiff  were  subjects  of  the  king,  and  were  residing  at  Bengal  aforesaid,  within 
the  jurisdiction  of  the  said  Supreme  Court ;  and  that  the  said  several  promises 
were  wholly  made,  and  the  said  several  causes  of  action  wholly  accrued  to  the 
plaintiff  at  Bengal  aforesaid,  and  within  the  said  jurisdiction  ;  and  that  the 
defendant  continued  resident  at  Bengal  aforesaid,  and  within  the  jurisdiction 
of  the  said  Supreme  Court,  for  more  than  six  years  after  the  making  of  the 
eaid  several  promises;  and  that  no  suit  or  action  was  commenced  by  the  plain- 
tiff against  him  upon  the  said  promises  at  any  time  within  six  years  next  after 
the  making  of  the  same  ;  nor  did  the  defendant  promise,  in  manner  and  form 
as  the  plaintiff  has  complained  against  him,  at  any  time  within  six  years  next 
before  he  quitted  Bengal  aforesaid,  &c.  To  this  the  plaintiff  demurred  gene- 
rally. 

Tindal,  for  the  plaintiff,  stated  the  case  to  be  shortly  this ;  that  the  plaintiff 
and  defendant,  being  within  the  jurisdiction  of  the  Supreme  Court  at  Bengal, 
the  cause  of  action  accrued  :  that  the  plaintiff  soon  after  returned  home,  but 
the  defendant  continued  in  India  for  more  than  six  years,  and  then  returned 
home ;  and  that  this  action  having  been  commenced  within  six  years  after  the 
defendants's  return,  the  question  was,  whether  the  plaintiff's  remedy  were 
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barred  here  by  the  statute  of  limitations.     Bat  first,  he  contended,  that  neither 
by  the  charter  referred  to,  nor  by  act  of  parliament,  was  the  statute  of  limita- 
tions made  part  of  the  law  of  India.     But  if  it  were,  then  he  contended,  sec- 
oodly,  that  the  courts  here  having  co-ordinate  authority  with  those  in  India, 
and  the  case  falling  withiog  one  of  the  exceptions  in  the  statute,  the  plaintiff's 
remedy  here  was  not  barred.     First  the  only  jurisdiction  given  by  the  charter 
to  the  Supreme  Court  is  such  as  this  court  may  exercise  in  England  by  the 
common  law  thereof,  which  therefore  does  not  include  the  statute  law.     And 
this  is  the  more  observable,  because  in  other  parts  of  the  charter  the  same  ju- 
risdiction is  given  to  the  Supreme  Court  as  is  exercised  by  the  courts  of  ad- 
miralty, and  the  courts  of  oyer  and  terminer  in  England(a)  ;  which  doubtless 
would  include  all  powers  exercised  by  the  statute  law  in  admiralty  and  crimi- 
nal proceedings  before  those  respective  courts  here  :  but  the  civil  jurisdiction 
is  only  given  to  be  exercised  according  to  the  common  law.     This  is  confirm- 
ed by  the  special  provision  of  the  slat.  26  Geo.  3.  c.  67.  s.  32,  which  enables 
penalties  given  by  statutes  for  ofiences  committed  against  the  exclusive  trade 
o(  the  company  in  the  East  Indies  to  be  recovered  in  the  courts  there,  in  like 
manner  as  in  the  courts  of  Westminster ;  which  provision  would  not  have  been 
necessary  if  the  Supreme  Court  had  before  had  jurisdiction  of  all  civil  rights 
by  the  statute  as  well  as  by  the  common  law.     [Lord  EUenborough,  C.  J. 
Those  acts  had  probably  confined  the  suing  for  the  penalties  to  be  in  the  courts 
of  Westminster.]    At  all  events,  it  is  clear  that  the  jurisdiction  of  the  courts 
in  India  does  not'  embrace  the  whole  body  of  the  British  statute  law ;  and  if 
Dot,  it  rests  upon  the  party  setting  up  such  jurisdiction  in  bar  to  the  action,  to 
shew  the  distinction  between  those  statutes  which  are  and  those  which  are  not 
adopted,  and  that  the  statute  of  limitations  falls  within  the  adopted  class.     The 
bankrupt  laws  do  not  extend  to  India(b),  nor  the  insolvent  debtors'  acts,  nor 
the  laws  of  costs,  &c.     [Lord  EUenborough,  C.  J.     Supposing  the  law  of 
limitations  of  actions  were  admitted  to  attach  there,  so  as  to  have  barred  the 
plaintiff's  remedy  in  the  Supreme  Court  in  India,  if  he  had  sued  the  defend- 
ant there,  does  it  follow  as  a  consequence  that  his  right  of  action  would  now  be 
concluded  here  ?]     The  statutes  of  limitation  cannot  by  the  very  terms  of  them 
apply  to  India;  for  if  the  enacting  part  be  transferred  thither,  the  exceptions 
most  go  too ;  one  of  which,  that  of  being  beyond  the  seas,  occurring  both  in  the 
stat.  21  Jac.  I.e.   16.  8.  7,  and  in  the  4  Anne.  c.  16.  s.  19,  means  the  four 
seas  out  of  England,  (or  of  Great  Britain  after  the  union  with   Scotland,) 
according  to  the  explanation  given  in  the  notes  to  Co.  Lit.  109.  a.  and  b.  where 
all  the  authorities  are  collected,  and  in  King  v.  Walker,  1  Blac.  Rep.  286. 
But,  2dly,  if  the  statute  of  limitations  extend  to  India  without  that  exception, 
or  with  a  different  sense  put  upon  it,  at  any  rate  the  charter  would  only  give 
the  Supreme  Court  a  concurrent  jurisdiction  with  the  Courts  here;  and  there 
are  no  words  in  the  charter,  or  in  the  act  of  parliament  authorizing  it,  which 
exclude  the  jurisdiction  of  this  court ;  and  without  express  words  or  necessa- 
ry implication  it  cannot  be  excluded(c).     The  statute  of  limitations  only  at- 
taches to  bar  the  remedy  where  the  plaintiff  might  have  sued  in  the  courts 
here  within  six  years  before,  and  omitted  so  to  do.     Neither  does  the  new  ju- 
dicature in  India  give  the  plaintiff  the  same  remedy  there  which  he  is  enti- 
tled to  here  as  a  British  subject ;  for  though  the  courts  there  be  founded  upon 

(a)  Lord  EUenborough,  C.  J.  aiked  bow  the  Court  were  to  take  judicial  cognizance  of 
any  parts  of  the  charter  which  were  not  aet  out  in  the  pleading! ;  to  which  it  was  firat  an- 
iwercd  by  the  plaintiff's  counsel,  that  the  act  of  parliament  13  G.  8.  a  63,  authorizing  the 
charter,  the  provisions  of  the  latter  roust  be  taken  to  be  incorporated  into  the  act:  but  the 
defendant's  counsel  afterwards  said,  that  be  was  not  aware  that  there  were  any  parts  of  the 
charter  material  to  the  argument  which  were  not  set  out 

(6)  Ex  part*  Williamson,  1  Atk.  82.,  was  referred  to,  shewing  that  they  did  not  extend 
to  Ireland,  while  under  the  legislative  supremacy  of  this  country,  as  a  separate  kingdom. 

(0  Cat**  v.  Knight,  8  Term  Rep.  442. 
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the  common  law  of  England,  yet  they  differ  in  several  material  respects :  they 
do  not  decide  by  juries  in  civil  cases ;  proceed  upon  depositions ;  they  are  re- 
quired to  give  judgment  according  to  justice  and  right,  which  does  not  ne- 
cessarily con6ne  them  to  the  municipal  laws  of  this  country  :  and  if  this  de- 
fence were  admitted,  it  would  extend  to  the  case  of  every  colony  of  this  coun- 
try where  the  common  law  of  England  is  adopted  as  the  basis  of  the  colonial 
code.  And  it  would  be  difficult  to  draw  the  line  even  there,  and  to  shew  that 
the  same  consequence  would  not  follow,  if  the  parties  were  in  any  foreign 
country  where  the  plaintiff  might  have  sued  within  six  years  before  the  action 
brought  here. 

Peake,  contra,  contended  that  by  the  charter  constituting  the  Supreme 
Court  at  Fort  William  in  Bengal,  the  benefit  of  the  law  of  England,  was 
given  to  British  subjects  resident  within  its  jurisdiction  ;  one  of  the  provi- 
sions of  which  law  is,  that  no  man  shall  be  charged  in  a  personal  action  on  a 
contract,  unless  commenced  within  six  years  from  the  cause  of  action  arising. 
The  jurisdiction  of  the  Court  is  not  founded  merely  upon  the  charter,  but 
upon  the  act  of  the  13  Geo.  3.  c.  63.  enabling  the  king  to  grant  it.  All  the 
provisions  both  of  the  act  and  of  the  charter  are  conformable  to  the  law  of 
England.  By  s.  13.  the  supreme  court  to  be  erected  under  the  charter 
"  shall  have  and  is  declared  to  have  full  power  and  authority  to  exercise  and 
"  perform  all  civil,  criminal,  admiralty,  and  ecclesiastical  jurisdiction,"  &c. 
"  and  to  do  all  such  other  things  as  shall  be  found  necessary  for  the  adminis- 
"  tration  of  justice,  and  the  due  execution  of  all  or  any  of  the  powers  which 
by  the  said  charter  shall  be  granted  to  the  said  court."  It  is  thereby  also 
made  a  .court  of  record,  and  a  court  of  oyer  and  terminer  and  gaol  delivery. 
Its  jurisdiction  (by  s.  14.)  is  to  extend  to  all  British  subjects  residing  in  Ben- 
gal, Bahar,  and  Orissa.  It  is  stated  indeed  by  the  charter,  that  the  Court 
is  to  exercise  such  jurisdiction  as  the  Court,  of  K.  B.  here  does  in  England, 
by  the  common  law  thereof ;  but  that  is  merely  named  in  contradistinction 
to  the  admiralty  and  ecclesiastical  jurisdiction  also  conferred  upon  it,  and  not 
in  exclusion  of  the  statute  law,  which  is  grafted  upon  the  common  law,  and 
governed  by  the  same  rules  and  principles  of  construction.  The  rule  of  the 
common  law  being  given,  it  must  be  given  with  all  the  modifications,  addi- 
tions, and  restrictions  which  have  from  time  to  time  been  engrafted  upon  and 
•consolidated  with  it  by  the  statute  law  since  time  of  legal  memory,  as  acces- 
saries to  the  principal ;  so  far  at  least  as  this  body  of  laws  is  applicable  to  a 
foreign  country  :  amongst  these  the  statutes  of  limitation  are  interwoven  with 
and  now  form  part  of  the  right  of  action  aod  defence  given  to  British  subjects. 
In  the  argument  of  Blankard  v.  Galdy,  4  Mod.  215.  222.  S.  C.  2  Salk.  411, 
Pemberton  said,  that  the  statute  of  limitations  extended  to  Jamaica(a),  which 
was  not  denied.  He  referred  also  to  2  Pr.  Wms.  75,  6,  and  Campbell  v.  Hall, 
Cowp.  204.  [Lord  EUenborough,  C.  J.  Can  a  disability  to  sue  in  the  courts 
here  grow  out  of  any  charter  ?  By  the  statute  of  limitations  the  party  cannot 
aue  after  the  six  years  from  the  cause  of  action,  but  there  is  a  reservation  of 
his  right  if  the  defendant  were  beyond  seas  during  that  period.  How  then 
can  the  king  by  his  charter  carry  the  disability  further,  and  abrogate  the  reser- 
vation with  respect  to  the  courts  here  ?J  The  object  was  to  extend  the  benefit 
of  our  laws  to  the  British  subjects  in  India.  [Lord  EUenborough,  C.  J. 
It  may  have  that  effect  while  those  subjects  remain  in  India;  but  how  can 
any  restriction  attach  upon  them  here  by  virtue  of  the  charter  ?  Bayley,  J. 
It  does  not  appear  that  the  plaintiff  continued  in  India  during  the  six  years ; 
and  can  the  disability  by  the  charter  attach  upon  him  here,  in  consequence  of 

•     '  * 

(a)  Thii  and  other  colonies  have  legislatures  of  their  own,  by  which  laws  have  been  from 
time  to  time  made,  adopting  certain  atatoabJe  regulation!  of  the  parent  state.  In  the  princi- 
pal case  cited  the  statute  of  the  6  &  6  Ed.  6.  e.  16,  against  the  sain  of  offices,  was  hold  not 
to  extend  to  that  colony. 
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its  operation  in  India  after  he  had  retained  from  thence  ?]  If  the  defendant 
were  once  discharged  by  the  law  of  England  as  extended  to  and  exercised  in 
India,  the  debt  could  not  revive  anew  against  him  upon  his  return  to  this 
country.  It  is  material  in  this  case  that  the  debt  arose  in  India,  and  there- 
fore the  case  is  distinguishable  from  Strithorst  v.  Grame,  2  Blac.  Rep.  723 
and  2  Wils.  145,  and  other  cases,  where  the  contract  may  be  taken  to  have 
arisen  here.  The  general  rule  is,  that  all  contracts  must  be  governed  by  the 
law  of  the  country  where  tbey  are  made ;  and  if  any  thing  happen  by  which 
the  party  bound,  continuing  under  that  law,  is  discharged,  he  cannot  after- 
wards be  again  liable  by  coining  here.  As  in  Burrows  v.  Jemimo,  2  Stra. 
733,  where  the  acceptor  of  a  bill  of  exchange  at  Leghorn,  being  sued  here, 
brought  his  bill  to  be  relieved,  on  the  ground  that  he  was  discharged  by  the 
law  of  Leghorn*  by  reason  of  the  insolvency  of  the  drawer,  and  the  want  of 
assets  when  he  accepted  the  bill.  And  on  that  ground  Lord  Chancellor  King 
held  it  to  be  a  discharge  here ;  and  mentioned  the  case  of  Hutchinson(a),  who 
having  killed  a  person  in  Spain,  and  been  tried  and  acquitted  of  murder 
there,  such  acquittal  was  held  pleadable  in  bar  of  an  indictment  for  murder 
here.  So  where  in  BaUantine  v.  Govlding,  Go.  B.  L.  515,  a  debt  was  con- 
tracted in  Ireland,  a  discharge  under  a  commission  of  bankrupt  there  was 
held  to  be  a  discbarge  here  ;  .and  the  same  rule  prevailed  in  Potter  v.  Brown, 
5  East  124,  upon  a  discharge  of  the  drawer  of  a  bill  there  who  had  become 
bankrupt  by  the  law  of  the  state  where  the  parties  then  resided  ;  although  the 
bill  was  drawn  upon  a  person  here  who  had  refused  to  accept  it.  [Lord  EL 
lenborough,  C.  J.  Suppose  those  parties  had  contracted  in  a  foreign  coun- 
try, where  the  remedy  was  barred  if  not  pursued  within  three  years ;  and 
they  had  returned  here  after  the  three  but  before  six  years  had  elapsed,  could 
the  bar  by  atbe  law  of  that  country  be  pleaded  to  an  action  here  ?]  According 
to  the  principle  of  the  cases,  the  lapse  of  three  years,  would  be  a  bar  in 
that  case.  In  Green  v.  Revel t,  2  Salk.  421,  the  statute  of  limitations  is  said 
to  be  a  beneficial  law,  on  which  the  security  of  all  men  depends,  and  is  there- 
fore to  be  favoured  ;  and  so  it  was  in  Hall  v.  Wdshbourn(b).  And  there  is 
the  more  reason  for  extending  the  protection  of  it  to  this  case  where  the  plain- 
tiff has  all  the  time  had  the  benefit  of  the  same  law  exercised  by  a  court  of 
co-ordinate  jurisdiction.  If  this  defence  do  not  avail,  the  consequences  will 
be  very  oppressive.  The  contract  was  made  in  India,  where  all  the  witness- 
es to  it  also  reside ;  and  it  would  be  most  grievous  to  the  British  subjects 
there,  if  after  having  spent  the  greater. part  of  their  lives  there,  and  been  pro- 
tected by  'the  same  law  of  limitations  which  prevails  here,  they  were  liable 
afresh  anon  their  return  home  to  answer  upon  every  contract  they  had  enter- 
ed into  during  that  time,  from  which  they  had  been  long  before  discharged 
by  mere  lapse  of  time. 

Tindal,  in  reply,  said  that  the  inconveniences  of  the  one  construction  might 
fairly  be  balanced  by  those  of  the  other.  If  the  witness  to  a  contract  in  In- 
dia, returned  to  this  country  the  plaintiff  would  have  no  power  to  take  his 
deposition  here  in  order  to  transmit  it  to  India  for  the  purpose  of  suit  there, 
and  consequently  he  would  be  without  remedy  :  whereas  there  is  a  power  to 
take  the  depositions  of  witnesses  in  India  for  the  purpose  of  suit  here.  In 
Burrows  v.  Jemima,  2  Stra.  733,  and  the  other  cases  of  foreign  bankruptcies, 
the  debts  were  extinguished  by  the  laws  of  the  foreign  state  upon  making  dis- 
tribution of  the  bankrupt's  effects  amongst  the  creditors  as  far  as  the  assets 
*ent;  but  the  statute  of  limitations  only  bars  the  remedy,  and  not  the,  debt. 
The  question  comes  shortly  to  this ;  where  a  statute  has  allowed  a  plaintiff  to 
He  a  defendant  coming  here,  however  long  he  may  have  been  abroad,  up- 
on a  contract  made  there ;  can  that  right  be  defeated  by  the  defendant's 

(«)  Vide  1  Show.  t.  (b)  Tide  1  8alk.  420.  Carta.  186.  1  Show.  98. 
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having  remained  in  India  for  more  than  six  yean  after  the  contract 
made  ? 

Lord  Ellenborottgh,  C.  J.  The  question  is,  how  stands  the  plaintiff's 
right  of  action  in  the  courts  here  under  the  law  of  England?  Is  he  bound 
by  having  contracted  in  India,  and  by  the  defendants  having  continued  within 
the  jurisdiction  of  the  court  there  for  six  years  without  being  sued  :  and  is  the 
plaintiff  here  ousted  by  the  charter  giving  jurisdiction  to  the  courts  in  India 
of  his  right  of  action,  which  is  saved  to  him  by  the  statutes  of  James  aod 
Anne  ?  At  common  law  he  might  have  sued  at  any  time  :  bat  the  stat  21 
Jac.  1,  (c.  16.  s.  7.)  takes  away  the  right  of  suit  in  this  case  after  a  lapse  of 
six  years ;  saving  to  the  plaintiff  his  action  if  he  were  beyond  the  seas  at  the 
time  when  his  cause  of  action  accrued,  if  he  bring  it  within  the  time  limited 
after  his  return  from  beyond  the  seas ;  and  the  stat  4  Ann.  (c.  16.  a.  19.) 
contains  a  similar  provision  in  case  the  defendant  shall  be  beyond  the  seas  at 
the  time  of  the  cause  of  action  accruing,  that  then  the  plaintiff  shall  be  at 
liberty  to  bring  his  action  against  such  person  "  after  his  return  from  beyond  the 
"  seas,"  so  as  the  plaintiff  takes  his  remedy  after  the  defendant's  return  from 
beyond  the  seas  within  the  time  limited.  If  therefore  the  action  be  commenced 
within  six  years  after  the  return  of  either  party,  the  right  of  suit  is  saved  by 
these  statutes.  How  then  is  the  plaintiff  to  be  divested  of  this  right  by  a 
charter  which  the  king  was  empowered  by  statute  to  grant  for  the  purpose  of 
erecting  courts  of  judicature  in  India?  Assuming  that  the  charter  has  given 
to  those  courts  a  jurisdiction  analogous  to  that  which  is  exercised  by  this 
Court,  and  that  they  have  adopted  the*  statutes  of  limitations ;  still  those  stat- 
utes could  only  have  the  effect  of  barring  the  remedy  in  those  courts  in  the 
cases  provided  for  there  ;  but  they  do  not  extinguish  the  right ;  for  if  so,  the 
remedy  could  not  be  revived  by  a  subsequent  promise.  But  wjiat  is  there 
to  bar  the  remedy  here,  where  the  same  law  which  is  set  up  against  him  ex- 
pressly saves  the  plaintiff 's  right  of  suit?  It  is  said,  that  parties  who  have 
contracted  abroad  return  to  this  country  with  the  same  rights  only  which  they 
had  in  the  country  where  they  so  contracted  ;  and,  generally  speaking,  that  is 
so :  that  is,  if  the  rights  of  the  contracting  parties  be  extinguished  by  the 
foreign  law  upon  the  happening  of  certain  events:  but  here  there  is  only  an 
extinction  of  the  remedy  in  the  foreign  court,  according  to  the  law  stated 
to  be  received  there,  but  no  extinction  of  the  right :  and  there  is  no  law  or 
authority  for  saying  that  where  there  is  an  extinction  of  the  remedy  only  in 
the  foreign  court,  that  shall  operate  by  comity  as  an  extinction  of  the  remedy 
here  also.  If  it  go  to  an  extinguishment  of  the  right  itself,  the  case  may  be 
different.  Here  then  the  plaintiff,  having  once  an  unlimited  right  of  suit  till 
restrained  by  the  statutes  of  limitations,  which  still  save  the  right  in-  certain 
cases  ;  we  must  look  into  those  statutes  to  see  whether  this  case  comes  within 
that  restriction  ;  and  as  we  find  that  it  is  expressly  within  one  of  the  savings, 
we  must  pronounce  that  the  action  is  maintainable(l). 

^Geosb,  J.  There  is  nothing  in  our  law  which  has  extinguished  this  debt : 
and  nothing  is  stated  to  shew  that  it  is  extinguished  by  the  law  of  the  coun- 
try where  it  was  contracted,  and  where  the  parties  resided  at  the  time.  Then 
if  not  extinguished,  the  plaintiff  may  sue  for  it  here,  unless  his  remedy  be  barred 
by  the  statute  of  limitations ;  but  as  the  defendant  is  shewn  to  have  resided 
beyond  seas  till  within  the  last  six  years,  the  case  is  expressly  brought  within 
one  of  the  exceptions  in  the  statute. 

Batley,  J. (a)  The  statute  of  limitation  only  bars  the  plaintiff's  remedy 
and  not  the  debt,  and  the  extent  of  the  defendant's  argument  is  only  to  shew 
(hat  the  remedy  is  barred  in  India;  but  that  does  not  shew  it  to  be  barred 

(1)  Vide  Duplein  v.  De  Haven,  2  Vera.  640.  JVa$k  v.  Tapper,  1  Qn\nm  402.  RuggU* 
v.  KuUr,  8  John*.  R«p.  2*8.    Pear$all  v.  Dwight,  2  Mut.  Rep.  84. 
(•)  L*  Blanc,  J.  wu  ioditpoMd  and  abient. 
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here.  The  hardship  of  such  a  case  is  urged :  but  it  does  not  appear  that 
the  plaintiff  was  resident  in  India  the  whole  of  the  six  years ;  and  then  the 
question  would  be,  whether,  in  consequence  of  the  defendant's  having  remain- 
ed there  during  that  period,  the  plaintiff  shall  be  barred  of  his  remedy,  be* 
cause  if  he  also  had  continued  there  and  had  afterwards  sued  in  the  court  at 
Calcutta,  he  would  have  been  barred  of  his  remedy  by  the  plea  of  the  statute 
of  Limitations.  The  "argument  of  inconvenience  also  urged  has  been  well 
answered  by  shewing  the  greater  facility  of  obtaining  evidence  of  the  contract 
to  be  used  here  by  means  of  depositions  taken  in  India,  than  in  the  alternative 
case.  Upon  the  reason  also  of  the  thing,  upon  which  the  statute  proceeded  ; 
the  presumption  of  payment  by  lapse  of  time  is  not  so  strong  where  one  of 
the  parties  was  in  India  during  ihe  time,  as  where  both  of  them  are  here. 
Bat  it  is  sufficient  to  say,  that  the  defendant  has  not  brought  himself  within 
the  protection  of  the  statute  barring  the  plaintiff's  remedy  here,  by  reason  of 
the  exception  of  the  defendant's  being  beyond  seas  during  the  time. 

Judgment  for  the  plaintiff. 


The  King  v.  The  Inhabitants  of  Smarden. 

18  East,  452.    May  8, 1811. 

An  apprentice  after  serving  oat  most  of  his  time  with  his  master  in  8.,  obtained  a  subsequent 
settlement  in  H.  by  serving  another  master  there  for  40  days  by  the  direction  or  his  first 
matter,  who  was  to  receive  8s.  a-week  from. the  second  master  for  snch  service:  and  being 
then  dismissed*  by  the  second  master,  the  apprentice,  unknown  to  the  firat  master,  and  ' 
without  any  intention  of  reluming  into  his  service  again,  lodged  for  one  night  in  the  same 
pariah  of  S.t  and  then  went  into  a  third  parish,  and  worked  for  himself  for  a  month,  when, 
bi«  term  being  expired,  he  retained  to  8,,  and  went  with  his  original  master  to  a  common 
friend,  with  whom  the  indentnre  had  been  deposited,  to  takr  it  up;  which  be  did,  and 
carried  it  away.  Held  that  the  settlement  was  not  brought  back  to  8.  by  such  eatual 
lodging  of  the  apprentice  one  night  in  the  same  parish  of  nia  master,  without  any  resump- 
tion of,  or  even  intention  to  resume,  the  service  with  the  first  master  under  the  indenture. 

TWOjustir.es  by  their  order  removed  Richard  Gilbert,  his  wife  and  children, 
from  Great  Chart  to  Smarden,  in  the  county  of  Kent ;  which  order  was  con* 
firmed  on  appeal  to  the  sessions,  subject  to  the  opinion  of  this  Court  upon  the 
following  case : 

On  the  28th  of  November,  1795,  the  pauper  Richard  Gilbert  was  bound  by 
indenture  to  /.  Gurr,  of  Smarden,  shoemaker,  to  serve  him  as  an  apprentice 
for  seven  years.  Only  one  deed  was  executed,  which  by  common  consent  was 
deposited  in  the  hands  of  a  Mr.  Large,  to  be  retained  by  him  for  the 
use  and  benefit  of  both  parties  until  the  expiration  of  the  service.  The 
pauper  lived  with  and  served  his  master  at  Smarden  till  within  four 
months  of  the  expiration  of  the  term  for  which  he  was  bound,  when 
bis  master  made  an  agreement  with  one  OUoway,  of  the  parish  of  Hed- 
wrn,  shoemaker,  that  the  pauper  should  go  to  work  for  him  (OUoway)  at 
Hedcorn,  during  the  remainder  of  his  apprenticeship.  OUoway  was  to  board 
and  lodge  the  pauper,  and  to  pay  Gurr,  the  original  master,  3*.  weekly  for 
the  services  of  the  pauper.  This  agreement  was  made  entirely  by  Gurr, 
without  consulting  Gilbert  the  apprentice  ;  and  of  the  weekly  stipend  no  part 
was  reserved  for  the  benefit  of  the  apprentice.*  The  pauper  accordingly  went 
to  work,  and  continued  with  OUoway  in  Hedcorn  till  within  three  weeks  of 
the  end  of  his  apprenticeship ;  boarding  and  sleeping  at  OUoway1  i  house  in 
Hedcorn  during  the  whole  of  the  time.  At  this  period,  as  the  pauper  was 
told  by  OUoway,  the  parish  officer  of  Hedcorn  called  on  OUoway,  and  in  con- 
sequence of  a  conversation  between  the  officer  and  OUoway,  which  was  not 
heard  by  the  pauper,  OUoway  told  the  pauper,  that  he  did  not  wish  to  affront 
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the  parish,  and  that  he  (ihe  pauper)  most  therefore  leave  him  and  seek  work 
elsewhere.  The  pauper  left  Olloway  on  that  day,  and  went  to  Smarden, 
where  he  slept,  but  did  not  return  to  his  roaster  Gurr,  nor  had  he  any  inten- 
tion of  doing  so,  as  his  master  had  not  used  him  well,  and  he  knew  Chirr  had 
no  work  to  employ  him  upon.  Gurr  did  not  see  the  pauper  on  the  night  of 
his  sleeping  at  Smarden,  nor  did  it  appear  that  he  was  acquainted  with  the 
circumstance  of  the  pauper  being  there.  The  pauper  went  the  following  day 
to  Great  Chart,  where  he  continued  to  work  for  his  own  maintenance  until 
the  expiration  of  the  term  of  his  apprenticeship ;  when  that  day  arrived,  he  re- 
turned to  Smarden,  and  his  master  and  he  went  together  to  the  person  in 
whose  hands  the  indenture  of  apprenticeship  was  by  their  joint  consent  de- 
posited, and  from  that  person,  with  the  master's  consent,  he  received  the  in- 
denture and  took  it  away. 

Gurney  and  Adolphus,  in.  support  of  the  order  of  sessions,  contended,  that 
the  apprentice  returning  from  Hedcorn  to  Smarden,  and  sleeping  there  one 
night  where  he  had  been  before  settled  by  serving  his  original  master  there  for 
above  forty  days,  and  where  that  master  still  continued  to  live,  and  which  was 
the  proper  home  of  the  apprentice,  brought  back  the  settlement  from  Hedcorn  to 
Smarden,  by  the  current  of  authorities  upon  this  point.  [Lord  EUenborough, 
C:  J.  Must  you  not  first  shew,  that  his  return  to  Smarden  was  in  his  charac- 
ter of  apprentice?  For  he  neither  went  to  his  master's  house ;  nor  does  it 
appear  mat  his  master  even  knew  of  his  being  there.]  v  The  apprentice  still 
continued  in  his  master's  service  when  he  returned  to  Smarden ;  for  up  to 
that  time  he  was  earning  wages  for  his  master.  Then  being  in  his  master's 
service,  the  fact  of  his  sleeping  in  the  same  parish,  in  which  he  bad  before 
served  bim  for  more  than  40  days,  is  sufficient,  according  to  the  general  doc- 
trine recognized  in  The  King  v.  Brighton,  5  Term  Rep.  188,  and  the  want  of 
knowledge  of  the  fact  by  the  master  cannot  make  any  difference.  The 
cases(a),  where  the  apprentices  return  into  the  parish  of  the  original  master  bas 
been  held  not  to  bring  back  the  settlement,  went  on  the  ground  that  the  rela- 
tion of  master  and  servant  had  in  fact  been  abandoned,  and  that  it  was  not  a 
return  into  the  service  of  the  master :  but  here  there  had  been  no  abandon- 
ment in  fact  of  such  relation,  and  both  parties  subsequently  recognised  its  con- 
tinuance at  that  time  by  joining  together,  at  the  expiration  of  the  apprentice- 
ship, to  take  the  indenture  out  of  the  hands  of  their  common  trustee  with 
whom  it  had  been  deposited.  [Lord  EUenborough,  C.  J.  Such  recognition 
of  the  master  would  apply  as  well  to  the  service  of  the  apprentice  with  OUo- 
way in  Hedcorn.  But  is  there  any  case  where  the  mere  fact  of  the  appren- 
tice returning  into  his  master's  parish,  and  sleeping  there  unknown  to  his 
master,  without  either  returning  in  fact  into  his  master's  service,  or  even  hav- 
ing any  intention  to  do  so,  but  on  the  contrary  where  it  was  found  that  he  bid 
no  sucn  intention,  has  been  coupled  on  with  a  former  service  in  the  same 
parish,  so  as  to  get  rid  u>f  an  intervening  settlement  acquired  in  another 
parish  ?]     It  being  admitted  that  there  was  no  such  case, 

Taddy  and  Bolland,  contra,  were  stopped  by  the  Court. 

Lord  Ellbnborouoh,  C.  J.  This  is  the  case  of  an  apprentice  bound  for 
seven  years,  who  having  served  out  all  but  four  months  of  his  time  with  his 
master  in  the  parish  of  Smarden,  was  let  out  to  work  for  another  person  in 
Hedcorn  by  his  original  master,  who  was  to  receive  3r.  a  week  for  his  service 
from  such  new  master  for  the  time  he  worked  there  with  him.  Having  re- 
sided in  Hedcorn  for  three  months  with  the  second  master,  he  was  dismissed 
by  the  interference  of  the  parish  officer ;  whereupon  the  apprentice  returned 
to  Smarden  for  one  night,  but  not  to  his  first  master,  nor  into  bis  service,  nor 
having  any  intention  so  to  do,  but  merely  to  get  a  bed  there  as  he  would  bare 
done  any  where  else.     Then  can  this  be  called  a  returning  into  the  service  of 

(«)  Vide  Rex  t.  Toptham,  7  Eact,  466. 
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tbe  first  master,  who  was  even  ignorant  of  the  fact  of  the  pauper's  being 
there  ?  Bnt  it  is  said,  that  the  master  afterwards  recognized  the  continuance 
of  the  relation  between  them  at  that  time,  by  going  with  the  pauper,  when  the 
term  of  apprenticeship '  expired,  to  take  up  the  indenture :  but  how  can  that 
vary  the  question  whether  the  pauper  returned  into  his  service  on  the  night 
when  be  slept  in  Smarden,  against  the  conclusion  to  be  drawn  from  all  tbe 
other  facta  of  the  case  ?  There  being  then  no  residence  of  the  pauper  in  Smar- 
den under  the  indenture  for  any  part  of  the  last  40  days  of  tbe  apprenticeship, 
except  by  coupling  the  night  when  he  slept  there  on  his  return  to*  Hedcorn 
with  his  previous  residence  in  Smarden  ;  and  that  having  been  a  mere  casual 
residence,  and  not  under  the  indenture ;  the  settlement  which  he  had  acquir- 
ed in  Hedcorn  by  40  days  residence  there,  under  the  agreement  made  by  his 
master,  still  continued  there,  and  consequently  the  orders  must  be  quash- 
ed. 

Grose  and  Bayley,  Justices,  (Le  Blanc,  J.  being  absent,)  concurred  ;  and 
Bayley,  J.  8a id,  that  the  last  lodging  of  the  pauper  in  Smarden  was  not  a 
lodging  there  under  the  indenture. 


Folkein  v.  Critero. 

13  East,  457.    May  8,  1811. 


The  defendant  being  in  custody  of  a  messenger  under  an  order  of  the  secretary  of  state 
for  tbe  purpose  of  being  sent  out  of  the  kingdom  by  virtue  of  the  alien  act  48  G.  8.  c.  155, 
tbe  Court  refased  to  issue  a  habea*  corpus  on  the  application  of  bis  bail  to  bring  bim  up 
that  they  might  render  him  in  their  own  discharge,  on  account  of  the  public  inconvenience, 
and  of  tbe  probable  risk  of  bis  passage,  which  bad  been  taken  in  a  ship  immediately  about  to 
sail  to  bis  destined  port:  and  they  also  refused,  while  he  was  still  in  the  kingdom,  and  might 
possibly  be  set  at  large  again,  to  enter  an  exoneretur  on  tbe  bail-piece;  but  they  said  they 
would  remember  that  the  situation  of  the  bail  was  without  any  fault  of  theirs,  if  any  pro- 
ceedings were  taken  against  them  in  the  mean  time. 

THE  Attorney- General  opposed  a  rule  which  had  been  applied  for  on  the 
pan  of  the  defendant's  bail,  for  a  habeas  corpus  to  bring  him  up,  for  the  purpose 
of  his  being  rendered  in  their  discharge  in  this  action  ;  and  stated  from  the 
affidavits,  that  an  order  had  been  issued  1>y  the  secretary  of  state  for  the 
home  department  for  sending  the  defendant,  who  was  an  alien,  out  of  the  king- 
dom, under  the  provisions  of  the  late  act  of  the  43  Geo.  3.  c.  155.  That  the 
defendant  was  in  tbe  custody  of  a  messenger,  in  order  to  be  sent  to  Smyr- 
na, to  which  place  there  were  not  many  opportunities  of  sending  him  at  the 
present  period;  but  a  passage  had  been  secured  for  him  by  government,  at 
a  considerable  expence,  in  a  vessel  immediately  about  to  depart  for  that  port ; 
and  if  he  were  now  to  be  brought  up  to  this  Court,  it  would  be  attended  with 
.great  inconvenience,  and  might  probably  risk  the  loss  of  his  passage, 

The  Court  thought  that  this  was  a  sufficient  answer  to  the  granting  of  the 
habeas  corpus  ;  but  were  not  averse  to  relieve  the  bail,  in  some  other  way,  who 
they  agreed  ought  not  to  be  prejudiced  by  the  act  of  the  state  interposing  to 
prevent  them  from  making  a  render,  which  otherwise  they  were  entitled  and 
in  time  to  do.  And  Lord  EUenborqugh,  C.  J.  adverted  to  the  case  of  Fow- 
ler v  Dunn(a).  where  the  Court  had  refused  a  habeas  corpvs  at  the  prayer  of 
the  bail,  to  bring  up  a  defendant  who,  pending  the  suit,  was  sentenced  to  trans- 

E nation,  and  was  then  on  the  point  of  being  transported  ;  thought  they  re- 
ived tbe  bail  in  another  way. 

Comyn,  who  bad  moved  the  rule  on  the  authority  of  Sharp  v.  Sheriff,  7 
Term  Kep.226,  where  a  similar  application  was  granted  in  the  case  of  one  in 
custody  on  a  charge  of  felony,  said  that  he  was  not  anxious  to  sustain  this 

(o)  4  Burr.  2034;  and  tide  Wood  v.  Mitchell,  6  Term  Rap.  247:  and  Robertson  v.  PaU 
t*r»n9 1  East,  40ft. 
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mode  of  relieving  the  bail,  if  the  Court  thought  that  there  was  another  more 
preferable  mode  of  doing  the  same  thing :  and  therefore,  upon  the  present  rule 
being  discharged,  he  proposed  moving  immediately  for  a  rule  to  eater  an  ex- 
oneretur  on  the  bail-piece. 

The  Court,  however,  said,  that  they  would  not  grant  it  immediately,  while 
the  defendant  was  still  in  the  kingdom,  and  might  possibly  be  set  at  large 
again ;  but  they  would  not  forget  their  present  impression  of  the  case,  as  to 
the  situation  of  the  bail,  if  any  proceedings  were  had  against  them  in  the  mean 
time,  whenever  the  matter  was  properly  brought  before  the  Court  again ; 
though  for  the  present  they  would  not  make  any  rule  for  exonerating  them. 


Fenton  and  Others  v.  Goundry. 

IS  East,  459.    Hay   10,  18H. 

In  a  count  against  the  acceptor  of  a  bill  of  exchange,  stated  to  be  accepted  payable  at  S.  and 
Co'a,  it  ii  sufficient  to  allege  generally  a  request  by  the  plaintiff  to  the  defendant  to  pay 
the  bill,  without  alleging  that  it  was  presented  for  payment  at  the  particular  place.  And 
no  objection  can  be  taken  on  demurrer,  not  assigning  at  leant  the  cause  specially,  that  after 
stating  the  day  on  which  the  bill  waa  drawn,  which  waa  made  payable  ata  future  day,  the 
count  alleged  that  "  afterwards,  to  wit,  on  the  same  day,",&e.  the  demand  of  payment 
waa  made. 

THE  declaration  stated,  that  whereas  the  plaintiffs  heretofore,  to  wit,  on 
the  4th  of  January,  1810,  at  Leeds,  tec.  according  to  the  usage  and  custom  of 
merchants,  &c,  made  their  certain  bill  of  exchange  in  writing,  &c.  dated  the 
same  day  and  year  abovesaid,  and  directed  to  the  defendant  by  the  firm  and 
description  of  Messrs.  W.  Goundry  and  Co.,  54,  Lower  ShadweU,  Wapping, 
London,  and  by  the  said  bill  the  plaintiffs,  four  months  afterdate,  required  the 
defendant  to  pay  to  their  order  237/.  12s.  6d.  value  received  ;  which  said  bill 
the  defendant  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Leeds, 
&c.  upon  sight  thereof,  accepted,  according  to  the  said  custom,  payable  at  G. 
Sikes,  Snaith,  and  Co.  and  the  plaintiffs  averred,  that  they  had  not  made  any 
order  for  the  payment  of  the  said  sum,  &c. :  by  reason  whereof,  according  to 
the  said  custom,  and  by  the  law  of  merchants,  the  defendant  heretofore,  to  wit, 
on  the  same  day  and  year-abovesaid,  at  Leeds,  &c.  became  liable  to  pay  to  the 
plaintiffs  the  said  sum  of  money  in  the  said  bill  mentioned,  at  the  time  when 
the  same  should  become  due  and  payable,  according  to  the  tenor  and  effect  of 
the  said  bill,  and  of  his  acceptance  thereof  as  aforesaid :  and  being  so  liabfe  the 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day,  &c.  at 
Leeds,  &c.  promised  the  plaintiffs  to  pay  to  them  the  said  sum  in  the  said  bill 
specified,  at  the  time  when  the  same  should  become  due  and  payable,  accord- 
ing to  the  tenor  and  effect  of  the  said  bill,  and  of  his  said  acceptance  thereof  as 
aforesaid:  yet  the  defendant,  not  regarding  his  promise  in  form  aforesaid, 
hath  not  paid  to  the  plaintiffs  the  said  sum,  &c.  although  so  to  do,  he  the  de- 
fendant, afterwards,  to  wit,  on  the  same  day  and  year  last  above-said,  and  often 
since,  at  Leeds,  aforesaid,  in  the  said  county,  wa$*requested  by  the  plaintiffs ; 
but  to  pay  the  same  to  the  plaintiffs,  he,  the  defendant,  hath  hitherto  refused, 
and  still  refuses,  to  the  plaintiff's  damage  of  260Z.  &c.  To  this  the  defend- 
ant demurred,' and  assigned  these  special  causes,  that  it  does  not  appear  that 
the  bill  of  exchange  mentioned  was  duly  presented  at  C.  Sikes,  Snaith,  and 
Co.  for  payment  thereof,  according  to  the  tenor  and  effect  of  the  acceptance  ; 
but  for  any  thing  appearing  to  the  contrary,  it  might  have  been  presented  at 
any  other  place  than  at  Sikes,  S.  and  Co.  where  it  was  made  payable :  and  that 
that  declaration  does  not  contain  any  averment  of  a  due  presentment  for  pay- 
ment of  the  said  bill,  according  to  the  tenor  and  effect  of  the  bill  and  of  the 
said  acceptance. 

Marry  at,  in  support  of  the  demurrer,  first  took  a  preliminary  objection  in 
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point  of  form  to  the  count,  that  the  only  date,  given  to  the  demand  of  payment 
of  the  bill  and  of  the  defendant's  promise,  is  by  reference  to  the  4th  of  Janua- 
ry, 1810,  the  date  on  which  it  is  stated  to  have  been  drawn,  which  is  four 
months  before  it  became  due.  [But  the  Court  said,  that  the  date  of  the  de- 
mand and  promise  to  pay  was  laid  under  a  videlicit,  and  stated  to  be  after- 
wards;  and  it  was  clearly  no  substantial  cause  of  demurrer  ;  and  if  meant  to 
be  relied  on  as  an  objection,  it  ought  to  have  been  stated  as  a  special  cause  of 
demurrer,  which  it  was  not.] (a)  He  then  proceeded  to  the,  principal  objection, 
that  the  defendant,  having  given  a  qualified  acceptance  of  the  bill,  payable 
at  a  particular  place,  the  plaintiffs  could  not  recover  upon  it,  without 
shewing  their  compliance  with  that  qualification  by  a  demand  of  payment  at 
the  place.  The  bill  being  drawn  generally,  the  plaintiffs  might  have  rejected 
any  other  than  a  general  acceptance ;  but  having  consented  to  take  a  special 
acceptance,  they  were  bound  by  the  terms  of  it,  and  could  not  afterwards  re- 
ject the  qualification.  The  defendant  did  not  engage  to  pay  the  bill  indefinite- 
ly  at  any  time  or  place  after  it  became  due,  but  only  at  the  particular  place 
mentioned,  where  ne  was  to  provide  the  fund  for  payment  of  it :  and  this  su- 
perseded the  necessity  of  his  carrying  the  money  about  with  him  wherever  he 
might  happen  to  go.  By  the  general  law,  an  acceptance  may  be  condition- 
al ;  as  when  the  party  is  in  cash  ;  Julian  v.  Shobrooke,  2  Wils.  9,  or  it  may 
be  qualified  as  to  time  ;  as,  if  a  bill  be  drawn  at  two  months,  it  may  be  accept- 
ed payable  at  your,  if  the  holder  consent  to  take  such  an  acceptance ;  and  he 
cannot  then  demand  payment  before  the  extended  time.  Why  then  may  there 
not  be  a  qualified  acceptance  as  to  place  f  The  convenience  of  the  thing  is 
greatly  in  support  of  such  a  qualification.  Most  persons  keep  their  money  at 
a  banker's,  and  make  all  their  principal  payments  there:  there  they,  or  their 
appointed  agents  for  this  purpose,  are  sure  to  be  found  at  all  the  accustomed 
hours  of  business  :  and  there,  if  any  where,  is  the  fund  out  of  which  the  pay- 
ment is  to  be  made.  The  party  on  whom  a  bill  is  drawn  may  have  ample 
funds  in  a  foreign  country,  but  none  here  ;  and  he  may  therefore  refuse  to  ac- 
cept it  generally,  but  agree  to  accept  it  payable  in  that  country  where  his  funds 
are.  If  then  the  holder  will  take  such  a  restricted  acceptance,  be  ought  injus- 
tice and  good  faith  to  be  bound  by  it ;  and  it  is  a  surprise  upon  the  acceptor, 
and  contrary  to  the  terms  of  his  contract,  to  make  the  demand  upon  him  else- 
where. The  very  mode  of  declaring  in  this  case,  which  is  the  common  mode, 
shews  it ;  for  it  does  not  charge,  that  the  defendant  became  liable  to  pay  gen- 
erally on  request,  but  "  according  to  the  tenor  and  effect  of  the  said  bill,  and 
of  his  said  acceptance  thereof  as  aforesaid."  Lord  EUenborough,  G.  J.  It 
comes  to  the  same  question,  what  is  the  effect  of  the  acceptance  in  this  form?] 
The  objection  is  not  new ;  it  seems  to  have  prevailed  in  Bishop  v.  Chitty,  2 
Stra.  1195,  where  the  drawee  of  the  bill  wrote  upon  it  this  special  acceptance : 
"  Messrs.  Caswell  and  Mount  pay  this  bill  when  due- for  T.  Chitty."  It  is  to 
be  collected  from  the  report  that  C.  and  M.  were  the  defendant's  bank- 
ers? and  therefore,  this  was  in  effect  an  acceptance  payable  at  his  ban- 
kers. The  bill  fell  due  on  the  2d  of  January,  but  no  demand  was  made  on 
the  bankers ;  and  they  had  stopped  payment  on  the  19th ;  and  two  days  af- 
terwards, the  money  was  demanded  of  the  defendant  himself.  But  in  an  ac- 
tion against  him  as  acceptor  of  the  bill,  Lord  C.  J.  Lee  held,  "  that  it  was  the 
loss  of  the  plaintiff;  who,  though  he  might  have  refused  to  take  such  an  ac- 
ceptance, yet  bad  now  agreed  to  it :  and  it  was  to  all  purposes  in  the  nature 
of  a  draft,  which  is  always  considered  as  actual  payment,  when  a  reasonable 
time  to  receive  it  in  is  elapsed."    Now,  if  the  holder  bad  not  been  held  bound  to 

(a)  Holroyd,  for  the  plaintiffs  observed,  that  the  allegation  was  con6ned  to  the  timt  when 
the  bill  should  become  due  ;  viz.  "  by  reason  whereof,  etc.  the  defendant  became  liable  to 
"  pay  to  the  plaintiffs  the  said  sum  of  money  in  the  said  bill  mentioned  at  the  time  when  the 
"  same  should  become  due  and  payable  according  to  the  tenor  and  tfeci,"  £c. 
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make  a  demand  at  the  banker's,  where  it  was  thns  specially  accepted  to  be 
paid,  he  was  certainly  in  time  to  demand  payment  of  the  acceptor  himself,  and 
would  have  been  entitled  to  recover.  [Lord  EUenborough,  G.  J.  I  do  not 
understand  the  case  in  that  way :  the  acceptance  there  operated  in  a  double 
sense  :  it  was  an  acceptance  of  the  bill,  and  it  was  also  a  draft  upon  his  bank- 
ers payable  when  the  bill  should  become  due.  Then  the  case  amounts  to  no 
more  than  this,  that  the  plaintiff  having  taken  a  draft  of  the  acceptor  upon  his 
bankers,  written  upon  the  same  paper  as  the  bill,  neglected  to  present  it  with- 
in a  reasonable  time  after  it  became  due ;  and  in  the  mean  time  the  bankers 
failed,  and  the  plaintiff  by  such  laches  made  the  loss  his  own.  The  real  de- 
fence there  was  payment  of  the  bill  by  the  defendant's  draft,  which  the 
plaintiff  had  taken  in  payment  and  had  made  his  own  by  his  laches.]  This 
is  in  effect  the  same  thing.  [Bay ley,  3.  It  does  not  appear  on  this  record 
that  Sihes  and  Co.  were  bankers,  or  that  the  defendant  had  funds  in  their 
hands ;.  nor  do  the  terms  of  the  acceptance  purport  to  be  a  draft  by  the  defend- 
ant upon  them  :  no  such  question,  therefore,  can  arise  as  in  the  case  cited.]  The 
recent  case  of  Ambrose  v.  Hopwood,  2  Taunt.  6t,  is  directly  in  point ;  though, 
as  explained  in  a  subsequent  case  of  Callaghan  v.  Aylett,(a)  the  action  was 
against  the  drawer,  and  against  the  acceptor  :  but  the  bill  being  made  paya- 
ble at  Freeman  and  Co.  No.  6  Church-street  Bermondsey,  Southwark  ;  and 
it  being  only  alleged  that  payment  was  demanded  of  Freeman  and  Co.,  with- 
out averring  a  demand  at  the  particular  place  stipulated  ;  the  Court  of  C.  B. 
held  upon  special  demurrer  that  that  was  not  sufficient.  The  case  of  Callag- 
han v.  Ayhtt  also  supports  the  same  ddctrine ;  for  that  was  an  acceptance 
u  payable  at  Ramsbottom  and  Co's,  bankers,  London  ;"  and  it  was  held  neces- 
sary to  present  the  bill  for  payment  there  in  order  to  charge  the  acceptor. 

Holroyd,  contra,  said,  that  till  the  case  of  Ambrose  v.  Hopwood,  2  Taunt. 
61,  recently  decided Jp  C.  B.  (which  does  not  appear  to  have  been  much  dis- 
cussed, and  the  grounds  of  which  are  not  stated ;  but  it  appears  that  the  plain- 
tiff had  leave  to  amend  ;)  this  form  of  acceptance  had  never  been  considered 
otherwise  than  as  a  general  acceptance,  including  a  memorandum  or  intition 
to  the  holder  where  he  might  get  payment  if  he  chose  to  present  the  bill  there. 
It  was  so  considered  in  a  case  of  Smith  v.  Delafontaine,  tried  before  Lord 
Mansfield,  C.  J.  in  1785:  Cun.  L.  of  Bills  of  Ex.  again  in  Lyon  v.  Sundicrs, 
1  Camp.  N.  P.  Cas.  423,  before  Lord  Ettenborough,  C.  J.  in  1808 ;  who 
said,  that  it  had  been  decided  by  the  Court  some  time  ago,  that  the  words 
"  payable  at,"  &c.  formed  no  part  of  the  contract,  and  did  not  require  to  be 
set  out  in  the  declaration  :  and  again  by  Bay  ley,  J.  in  Wild  v.  Bennards,  lb. 
425,  in  1809.  The  same  point  had  been  before  expressly  determined  by  the 
Court  of  C.  P.  in  Saunderson  v.  Judge,  2  H.  Blac.  509.  Parker  v.  Gordon, 
7  East,  385,  where  at  the  foot  of  a  promissory  note  there  was  a  memorandum 
by  the  maker  that  he  would  pay  it  at  the  house  of  Saunderson  and  Co. :  and 
the  declaration  against  the  indorsee  of  the  note  was  in  the  common  form, 
without  noticing  that  it  was  to  be  paid  there :  and  the  Court  held  that  it  was 
no  part  of  the  contract,  and  not  necessary  to  be  stated.  If  words  of  this  de- 
scription be  deemed  to  make  the  acceptance  special,  questions  will  arise  how 
far  the  drawer  and  prior  indorsers  are  discharged ;  for  they  would  certainly 
be  discharged  in  the  case  put,  of  the  holders  of  a  bill  drawn  at  2  months,  tak- 
ing an  acceptance  at  four.  The  case  has  been  argued  as  if  the  terms  of  the 
acceptance  had  been  "  payable  at  Sikes  and  Co.  only  ;"  but  there  is  no  such 
word  of  limitation.  [Lord  Ettenborough,  C.  J.  It  is  more  than  an  expansion 
of  the  promise  to  pay  ?  By  the  acceptance,  the  acceptor  engages  to  pay  the 
bill  on  its  being  presented  to  him  when  due ;  and  iu  the  common  course  a  pre- 
sentation for  payment  at  his  usual  place  of  abode  makes  him  liable  every 

(a)  2  Camp.  N.  P.  Cat.  649,  550.    The  report  of  that  ease  wai  not  published  at  the  time 
of  this  argument    [8ee  a  better  report  of  the  same«ease  in  8  Taon.  897. 
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where :  what  is  this,  then,  but  an  extension  of  the  place  where  a  demand  may 
be  made  upon  him  ;  a  notice  to  the  holder  that  he  may  demand  payment  there ; 
bat  still  imposing  upon  hi  to  by  force  of  his  acceptance  a  general  obligation  to 
pay  thebill  wherever  demanded  of  him.]  But,  2dly ,  if  this  were  a  conditional 
acceptance,  to  pay  at  a  particular  place,  it  would  not  be  necessary  for  the  plain- 
tiff1 to  aver  in  his  declaration  that  a  demand  was  made  at  the  place,  but  it 
would  be  matter  only  of  defence,  to  be  shewn  on  the  part  of  the  defendant, 
that  he  was  ready  with  his  money  at  the  place  to ,  pay  the  bill  when  it  became 
doe,  but  that  the  plaintiff  did  not  come  there  to  demand  payment ;  that  he  has 
always  been  ready  since  then  to  pay  it,  and  that  he  now  brings  it  into  court. 
This  would  shew  that  it  was  the  plaintiff's  own  fault  that  he  did  not  receive 
payment  of  the  bill  when  it  was  due  :  and  if  the  acceptor  proved  that  he  had 
the  money  at  his  banker's  ready  to  pay  the  bill  if  presented  there,  it  would 
be  equivalent  to  a  tender  at  the  time  and  place  appointed.  Where  something 
is  to  be  done  by  both  parties,  at  the  same  time  the  defendant  who  is  sued  for 
a  breach  of  his  part  of  the  engagement,  must  shew  that  he  did  all  that  lay  upon 
him  to  do,  and  that  the  plaintiff  did  not  perform  his  part,  which  prevented 
the  defendant's  performance.  Here  then,  if  the  contract  were  to  pay  at  a 
particular  place,  it  is  no  excuse  for  the  defendant  that  the  plaintiff  did  not  go 
there  to  demand  payment,  unless  he  himself  was  ready  at  the  place  to  make 
the  payment  if  demanded ;  for  otherwise  he  does  not  shew  that  the  non-per- 
formance of  his  part  was  wholly  attributable  to  the  fault  of  the  plaintiff?  as 
in  the  case  of  a  tender  and  refusal,  which  goes  upon  the  same  principle. 
[BayUy,  J.  An  award  to  pay  money  commonly  directs  it  to  be  paid  at  a  giv- 
eo  time  and  place:  yet  a  demand  after  the  time,  or  at  any  other  place,  made 
upon  the  debtor,  is  always  deemed  sufficient  to  enforce  the  award  against  him. 
Lord  EUenborough,  G.  J.  Would  it  not  be  a  good  form  of  declaring  on  a 
covenant  by  a  mortgagor  to  pay  the  principal  money  at  Lincoln' s-Inn-Hall  on 
such  a  day,  to  allege  the  breach  generally,  that  he  did  not  pay  it  on  demand, 
without  saying  at  that  place ;  for  such  a  general  allegation,  that  he  did  not 
pay  it,  includes  that  be  did  not  pay  it  there  or  elsewhere  ?]  He  referred  in 
confirmation  of  this  doctrine  to  Lit.  s.  340,  with  Ld.  Coke's  Comment  at  the 
end :  Go.  Lit  211.  a,  and  Ft  ounces' s  case,  8  Rep.  92.  b. 

Manyat  in  reply.  There  is  no  analogy  between  contracts  merely  pecuni- 
ary and  those  relating  to  the  realty  ;  they  are  governed  by  different  princi- 
ples :  and  therefore,  the  authorities  drawn  from  the  one.  do  not  bear  upon  the 
other.  In  the  absence  of  any  stipulation  as  to  the  place  of  payment,  tne  law, 
in  the  case  of  real  contracts,  permits  the  debtor  to  make  a  tender  on  the  land, 
because  it  presumes  that  the  party  to  whom  the  money  or  service  is  due  is  to 
be  found  there ;  and  there  is  no  necessity  for  any  stipulation  of  that  kind  in 
favour  of  the  debtor ;  nor  is  the  other  precluded  from  making  the  demand  in 
person  elsewhere.  But  where  money  is  to  \&  paid  on  negotiable  securities, 
the  party  bound  cannot  know  where  to  look  for  the  holder  of  the  bill  or  oth- 
er like  security :  the  holder  therefore  must  first  come  to  demand  payment ;. 
sod  this  the  law  allows  to  be  made  at  the  usual  place  of  abode :  there  is* 
therefore,  nothing  inconsistent  with  the  nature  of  such  a  security  to  stipulate 
that  the  demand  shall  be  made  at  some  certain  place  where  the  person  who  is 
to  pay  may  deposit  the  necessary  fund  for  that  purpose.  [Lord  EUenborough, 
C.  J.  Suppose  the  obligor  of  a  bond  conditioned  for  payment  of  money  at 
tincolns-Inn-Halli  were  sued  upon  i',  could  he  plead  a  readiness  at  the  day 
to  pay  the  money  there,  without  making  a  profert  of  the  money  in  court  ?] 
The  consideration  may  be  different  in  the  case  of  specialties  from  that  of  ne- 
gotiable securities.  Neither  do  the  instances  apply  of  motions  for  attach- 
ments for  non-performance  of  awards  upon  a  personal  demand  of  money  else- 
where than  at  the  place  mentioned  in  the  award;  because  an  attachment  is 
process  of  contempt,  which  requires  a  personal  demand  and  refusal  of  the 
money  to  warrant  it,  and  the  party  might  never  be  found  at  the  place.     [Bay* 
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Uy,  J.  There  must  have  been  a  prior  breach  of  the  award  to  warrant  the 
attachment.]  As  to  the  case  of  Saunderson  v.  Judge,  2  H.  Blac  609,  it 
seems  from  some  of  the  expressions  used  in  the  judgment  of  the  Court,  that 
they  must  hare  considered  that  Saunderson  and  Co.'s  was  the  proper  place  at 
which  to  have  made  the  demand  of  payment  according  to  the  form  of  the 
note,  in  the  hands  of  any  other  holder  than  Saunderson  and  Co.  themselves. 
Sioce  that  case  however,  the  place  of  payment  of  a  bill  has  been  considered 
so  material,  that  upon  an  indictment  for  a  capital  forgery  of  a  note,  the  forg- 
ing the  place  where  it  was  to  be  paid  upon  the  true  instrument  was  held  to 
constitute  the  offence.  [Lord  Eflenborough,  C.  J.  The  case  you  allude  to 
turned  upon  a  different  consideration.  The  object  of  the  forgery  was  to  ac- 
credit the  note  by  withdrawing  the  name  of  an  insolvent  house  where  it  was 
made  payable,  leaving  only  that  of  a  solvent  bouse.]  The  argument  used 
for  the  prisoner  was  the  same  as  here ;  that  the  drawers  had  at  all  events 
bound  themselves  to  pay  the  note  every  where,  and  therefore  the  mention  of 
a  particular  place  was  immaterial.  [Bayley%  J.  It  makes  a  great  difference 
in  the  instrument  whether  the  parties  to  it  may  have  a  demand  made  upon 
them  for  payment  at  a  certain  place  in  the  country,  or  at  that  place,  and  also 
at  another  place  in  town.]  It  may  make  a  very  essential  difference  in  the 
value  of  the  bill,  whether  it  be  stipulated  to  be  paid  in  one  place  or  another ; 
as  where  it  is  drawn  payable  in  a  foreign  country,  the  difference  of  the  ex- 
change may  be  considerable.  [Lord  Ellenborough,  C.  J.  No  doubt  the 
stipulated  place  of  payment  may  in  some  cases  form  an  essential  ingredient 
in  the  contract,  as  where  the  bill  is  accepted  to  be  paid  in  a  foreign  country, 
upon  which  the  exchange  varies  from  this ;  but  was  the  mention  of  the 
place  in  this  case  any  thing  more  than  a  memorandum  that  payment  might 
be  demanded  there  ?J  It  may  also  affect  the  interest  of  the  party  liable  here; 
for  he  may  place  funds  in  the  banker's  hands  to  await  the  presentation  of  the 
bill ;  and  the  banker  may  break  after  the  laches  of  the  holder  in  not  present- 
ing the  bill  there  in  time. 

Lord  Ellbnborouoh,  C.  J.  We  are  placed  on  this  occasion  in  in  anxious 
situation,  either  by  letting  the  case  stand  over  for  future  consideration  with- 
out any  declaration  of  our  present  opinion,  to  throw  doubt  upon  that  which 
has  been,  as  long  as  I  have  any  recollection  of  it,  the  general  received  opin- 
ion of  the  commercial  world  upon  this  subject;  or  to  decide  this  case 
adversely  to  one  which  appears  to  have  been  a  recent  decision  in  point 
of  another  court,  for  whose  opinion  we  have  great  respect  In  this  situ- 
ation I  should  wish,  before  this  case  is  finally  disposed  of,  to  have  an  opportu- 
nity of  further  considering  that  decision  :  but  I  cannot  abstain  from  stating  in 
the  mean  time  the  grounds  of  my  present  opinion,  subject  however  to  any 
change  which  upon  further  inquiry  I  may  see  reason  to  adopt  Since  I  have 
been  familiar  with  the  practice  and  doctrine  concerning  bills  of  exchange,  I 
have  always  understood  that  an  acceptance,  though  stated  to  be  payable  at  a 
Certain  house  of  trade,  binds  the  party  to  pay  the  bill  generally  and  universally ; 
and  that  there  is  no  occasion  to  make  a  demand  at  the  particular  place  in  or- 
der to  found  the  right  of  action  on  the  bill,  but  that  the  action  itself  is  a  de- 
mand upon  the  party  sued.  For  the  information  of  the  holders,  bills  are  gen- 
erally directed  to  the  drawees  at  their  usual  place  of  residence ;  but  it  is  no 
part  of  the  contract  that  the  bill  shall  be  presented  there.  The  drawees  may 
Change  their  residence  while  the  bill  is  running ;  or  they  may  dwell  at  one 
place  and  carry  on  their  business  at  another :  many  persons  during  the  hours 
when  payments  are  usually  made  are  often  occupied  elsewhere  than  at  their 
own  houses :  and  therefore  it  has  become  a  frequent  practice,  in  order  to  avoid 
the  inconvenience  to  the  holder,  of  not  having  his  bill  honoured  when  be 
calls  for  payment  at  the  party's  ordinary  place  of  residence,  to  intimate  his 
other  house  of  residence  for  the  purpose,  if  I  may  so  express  it,  which  is  at 
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bis  bankers,  where  be  engages,  as  it  were,  to  be  found  at  the  usual  hours  of 
business :  and  this  is  done  for  the  mutual  convenience  of  both  parties,  the 
payer  and  the  payee ;  not  considering  the  house  of  payment  mentioned,  ac- 
cording to  what  was  said  in  Saundsrson  v.  Judge,  as  part  of  the  contract  be- 
tween the  parties,  but  merely  as  an  intimation,  for  tbe  convenience  of  both, 
of  the  place  where  the  holder  will  be  most  likely  to  receive  payment  prompt- 
ly. The  case  of  Bishop  v.  Chitiy  did  not  establish  tbe  contrary :  that  was 
nothing  more  than  a  converting  of  the  party's  acceptance  into  a  draft  upon 
his  banker  for  the  amount ;  and  the  court  only  held  that  the  payee  having  ta- 
ken the  acceptor's  draft  on  his  banker  in  payment  of  the  bill,  and  as  a  sub- 
stitution for  it ;  and  not  having  presented  the  draft  for  payment  in  due  time ; 
the  acceptor,  whose  draft  was  so  taken,  was  discharged  by  the  laches  of  the 
holder.  Then  in  Smith\r.  Dalafontaine,  Lord  Mamfield,  to  whom  the  law  of 
bills  of  exchange  was  as  familiar  as  to  any  judge  who  ever  sat  on  tbe  bench, 
was  of  opinion  that  no  proof  of  a  presentation  at  a  particular  house  of  accept- 
ance was  necessary.  I  admit,  that  in  Callagkan  v.  Aylett  a  different  doctrine 
prevailed ;  and  therefore  in  giving  the  opinion  which  1  now  hold,  I  do  it  with 
a  reserve  to  look  into  that  case  ;  and  if  I  see  grounds  to  suspend  or  alter  .ray 
present  opinion,  I  shall  declare  it  before  the  end  of  the  term.  The  law  is  the 
same  as  to  the  demand  of  payment  on  other  securities.  The  making  of  a 
bond  payable  on  demand  at  Ldncoln's-lim  Hall  is'no  such  term  in  the  contract 
as  to  make  it  necessary-  in  an  action  on  the  bond  to  allege  a  demand  made  at 
that  place  in  order  to  found  the  right  of  action  ;  but  if  the  obligor  were  ready 
with  his  money  there  at  the  day,  he  must  plead  it  as  a  matter  of  defence. 
So  that  in  whatever  way  this  case  is  considered,  it  appears  to  me  at  present 
that  the  action  is  maintainable  by  shewing  in  the  first  instance  a  demand  up- 
on him  any  where :  and  I  never  can  conceive  that  the  obligation  to  pay,  which  is 
universal  upon  the  acceptor,  i?  to  be  contracted  and  limited  in  its  origin,  by 
saying  that  the  bill  was  only  payable  at  the  particular  place  mentioned. 
However,  I  will  not  pronounce  the  judgment  absolutely,  at  present,  till  I  have 
considered  further  of  the  late  case  in  the  Court  of  Common  Pleas ;  and  if  we 
should  still  adhere  to  our  opinion,  and  the  defendant  is  not  satisfied,  the  ques- 
tion is  upon  the  record. 

Grose,  J.  Before  the  late  case  in  the  Court  of  Common  Pleas  I  should 
not  have  considered  that  the  words  "  payable  at  Q.  Sikes,  Snaith,  and  Co.," 
added  to  the  acceptance,  could  operate  to  make  it  a  condition  precedent  to  the 
plaintiff's  right  of  action,  that  he  shonld  have  made  a  demand  of  payment  at 
that  place  :  and  according  to  other  authorities,  and  to  the  generally  received 
opinion  and  practice  which  had  long  before  prevailed,  it  is  not  a  condition 
precedent.    I  therefore  incline  to  think  that  the  action  is  well  brought. 

Batlby,  J.(a)  According  to  the  present  impression  upon  my  mind,  and 
not  knowing  the  grounds  on  which  CaUaghan  v.  Aylett  was  decided,  I  con- 
sider this  as  a  clear  case  for  the  plaintiff:  and  as  mischevious  consequences 
would  result  in  the  mean  time  from  our  directing  tbe  case  to  stand  over  for 
judgment,  as  upon  any  doubt  of  our  own,  if  we  really  do  not  entertain  any 
now,  and  be  not  likely  ultimately  to  come  to  a  different  conclusion,  I  think  it 
is  better  to  declare  our  opinions  at  once,  and  give  judgment  nisi  Jar  the  plaintiff, 
which  will  stand  if  we  see  no  occasion  to  alter  it  during  the  term.  For  not  only 
if  there  be  any  doubt  whether  this  be  not  a  conditional  acceptance,  the  holders 
of  bills  may  refuse  to  take  such  an  acceptance  ;  but  in  many  instances  it  may 
be  their  duty  to  reject  it,  inasmuch  as  a  conditional  acceptance  would  alter 
the  liability  of  others  upon  the  bill ;  and  many  bills  would  in  the  mean 
time  be  thrown  back  upon  the  drawers.  I  have  never  considered  this  sort  of 
acceptance  as  any  other  than  an  intimation  to  the  holder  where  the  acceptor 
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(a)  Ia  Blanc  f  I.  wu  absent  from  indisposition. 
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is  to  be  found.  It  is  as  much  as  to  say  that  he  (by  himself  or  agent)  will  be 
at  the  place  named  ready  to  pay  the  bill  at  the  day ;  but  it  is  not  meant  to 
confine  his  liability  to  that  particular  place.  But  it  is  said,  that  mischief  may 
result  to  the  acceptor,  if  the  holder  do  not  apply  at  the  place  where  the  fund 
for  the  payment  of  the  bill  may  have  been  provided,  in  case  of  the  insolven- 
cy of  the  banker.  That  however  is  not  the  present  case,  which  stands  na- 
kedly as  an  acceptance  payable  at  Sikes,  Sncdth,  and  Co.  Whether  they 
were  bankers  or  not,  whether  or  not  the  defendant  had  any  fund  there  ready 
to  pay  the  bill,  does  not  appear  upon  this  record :  the  defendant  might  have 
been  a  mere  lodger  there.  If  he  were  there  at  the  day  he  would  know 
whether  the  bill  were  presented  there  for  payment ;  and  if  it  were  not,  he 
might  have  taken  away  nis  money  and  not  have  trusted  the  persona  with  whom 
it  was  deposited  for  the  purpose  any  longer.  But,  besides,  if  this  were  to  be 
taken  to  he  a  place  fixed  on  by  the  contract  for  the  payment  of  the  money, 
and  if  the  defendant  had  his  money  there  at  the  day,  ready  to  pay  it,  if  de- 
manded, he  might  have  pleaded  that  he  was  ready  to  pay  the  money  at 
the  day  and  place  appointed':  and  bringing  the  money  into  court:  and  that 
would  not  be  a  plea  in  bar  of  the  action,  but  in  bar  only  of  damages.  As  in  the 
case  of  rent  payable  on  the  land,  if  the  tenant  were  on  the  land  at  the  day 
ready  to  pay  the  money,  he  may,  when  sued  for  non-payment,  plead  that  in 
bar  of  the  damages,  upon  bringing  the  money  into  court.  The  like  defence 
may  be  made  to  an  action  for  non-payment  of  money  upon  an  award  which 
directs  the  money  to  be  paid  at  a  certain  time  and  place :  the  time  and  place 
in  that  case  are  not  of  the  essence  of  the  award ;  and  the  party  to  whom  the 
money  is  due  may  sue  on  the  award,  alleging  generally  that  tne  money  was 
not  paid ;  though  the  defendant  may  say,  as  in  this  case,  that  he  was  ready  at 
the  time  and  place  to  have  paid  the  money,  but  that  the  plaintiff  was  not  there 
ready  to  receive  it :  but  that  would  be  only  in  bar  of  the  damages,  and  not  of 
the  demand  itself;  for  the  defendant  would  be  still  liable  to  pay  the  money, 
and  must  pay  it  into  court.  These  appear  to  me  to  be  the  principles  on  which 
this  case  ought  to  be  decided  differently  from  the  decision  which  is  stated  to 
have,  been  made  by  the  Court  of  Common  Pleas. 

Judgment  nisi  for  the  Plaintiff). 
No  further  notice  was  taken  of  this  cause  in  the  course  of  the  term,  and 
therefore  the  judgment  of  the  court  stood  for  the  plaintiff. 


Hughes  v.  Thomas  and  Another,  Executrixes  of  Ann  Ev- 
ans, deceased. 

18  East,  474.    May  14,1811. 

No  action  lies  by  the  revearioner  and  owner  of  the  inheritance  to  rooovor  the  varan  of  timber 
eat  by  the  deceased  tenant  for  life  after  a  fine  levied  by  her,  whereby  the  acquired  a  ban 
fee,  and  before  tbe  avoidance  of  inch  fine  and  base  fee  by  the  entry  of  the  reversioner  for 
that  purpose;  inch  entry  not  revetting  the  reversioner's  old  estate  by  relation  during  tiu 
continuance  of  the  ban  fee  thus  created,  so  as  to  entitle  him  at  law  to  the  timber  and  other 
mesne  profits  taken  during  that  interval.  Even  supposing  that  after  the  statute  of  limita- 
tions had  run  against  the  appropt  iate  action,  by  the  reversioner  against  the  tenant  for  lift, 
for  mesne  profits,  or  for  waste  upon  the  original  wrongful  act  of  catting  down  and  eonvert- 
ing  the  trees,  an  action  of  tusumprit  for  money  had  and  received  for  tbe  nnrchsje-montr 
oftbe  trees  sold,  which  was  in  fact  paid  the  former  tenant  for  life  within  the  six  yean,  was 
maintainable  against  her  representatives  after  bar  death. 

THE  plaintiff  declared  in  assumpsit  upon  the  common  couote  for  20002. 

(1)  In  addition  to  the  authorities  referred  to  in  the  report  of  this  case,  son  Baffin  k  ai. 
v.  EUU,  in  error,  8  Taon.  415,  decided  in  the  House  of  Lords,  Jjtril  10,  1711.  Bown  f. 
Bovx,  in  error,  0  Taon.— decided  in  tbe  Exchequer  Chamber,  Trinity  term,  1818. 
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money  lent  and  advanced  by  the  plaintiff  to  the  testatrix  in  her  lifetime;  and 
for  money  paid,  laid  out,  and  expended  for  her  use ;  and  for  money  had  and 
received  by  her  in  her  lifetime  for  the  use  of  the  plaintiff;  which  she  promis- 
ed to  pay  to  the  plaintiff;  and  upon  an  account  stated  between  them.  There 
were  similar  counts  upon  promises  by  the  defendants  as  executrixes.  The 
defendants  pleaded,  that  neither  they,  since  the  death  of  the  testatrix,  nor  she 
in  her  lieftime,  made  any  such  promise :  and  further  that  neither  of  the  seve- 
ral supposed  causes  of  action  accrued  to  the  plaintiff  at  any  time  within  six 
years  before  the  exhibiting  of  the  plaintiff's  bill :  on  which  issues  were  join- 
ed :  and  at  the  trial  a  special  verdict  was  found,  negativing  the  promises  by 
the  defendants  as  executrixes :  and  as  to  the  residue  of  the  first  issue,  and  as 
to  the  last  issue,  the  jury  found  a  special  verdict 

That  Richard  Davis  being  seized  in  fee  of  lands  in  Mydrifn  and  Uanwinio, 
in  the  county  of  Carmarthen,  devised  the  same  by  his  will,  dated  16th  of  Au- 
gust, 1783,  to  T.  Howell  and  R.  Thomas,  and  their  heirs,  in  trust  to  the  use 
of  his  wife  Grace  Davies  for  life ;  with  remainders  to  the  use  of  his  brother 
Thomas  Davies  for  life ;  to  his  first  and  other  sons  in  tail  male,  in  strict  settle- 
ment ;  with  like  remainders  to  his  brother  William,  and  to  his  first  and  other 
sons  in  tail  male,  in  strick  settlement ;  remainder  to  his  sister  Ann  Evans, 
widow,  (the  deceased)  for  life ;  and  from  and  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise  in  her  lifetime,  to  the  use  of  trustees  during 
her  life,  on  trust  to  preserve  the  contingent  uses  and  estates  after-mentioned, 
&c. ;  but  nevertheless  to  permit  and  suffer  Ann  Evans  to  receive  and  take  the 
Tents,  issues,  and  profits  thereof  during  her  life,  &c. ;  remainder  to  the  use  of 
her  first  and   other  sons,  in  strict  settlement,  in  like  tail ;  and  in   default  of 
such  issue,  to  the  use  of  his  (the  testator's)  own  right  heirs  forever.     The  tes- 
tator also  devised  other  lands ;  and  also  all  other  his  real  estates,  whatsover 
and  wheresoever,  not  before  devised  as  mentioned,  to  his  brother  Thomas  in 
fee;  and  died  in  1783,  without  issue  ;  leaving  Thomas,  his  brother  and  heir 
at  law,  him  surviving.     On  the  death  of  Richard,  the  testator,  his  widow, 
Grace,  entered  upon  and  became  seised  of  the  said  lands  in   Mydrim  and 
Uanwinio,  under  the  devise  to  her  for  life,  and  continued  seised  till  her  death, 
on  the  27th  of  March,  1788.     Thomas  Davies  died  on  the  9th  of  October, 
1787,  without  issue  ;  having  previously,  by  his  will  dated  the  4th  of  Septem- 
ber, 1787,  duly  devised  to  his  wife  Esther,  after  various  other  devices  (what 
for  the  purpose  of  this  action  may  be  stated  shortly  (a)  to  be)  "  'the  rest,  resi- 
due, and  remainder  of  all  his  estate  and  effects  real 'and  personal,  &c.  (includ- 
ing the  reversion  of  the  lands  in  Mydrim  an  Uanwinio,  mentioned  in  the  will 
of  his  brother  Richard,  the  first  testator,)  for  her  own  use  and  benefit  absolute- 
ly."   Esther  Davies,  the  widow,  on  the  17th  of  February,  1791,  intermarried 
with  Hughes,  the  plaintiff.     William  Davies  lived  in  London,  and  died  there 
in  1788,  without  issue ;  and  soon  after  Grace  Davies' s  death  Ann  Evans  en- 
tered into  possession  of  the  lands  devised   to  her  by  Richard   Davies  in 
Mydrim  and   Uanwinio :  and    being  seised  thereof  for  life  under  the  will, 
levied  a  fine  sur  conuzance  de  droit  come  ceo,  &c.  of  the  same  lands  at 
the    court  of  great  sessions  for   the  county  of  Carmarthen  on    the  22d 
of  March,  1792,  with  proclamations  at  the  same  and  the  two  following  ses- 
sions.   Ann  Evans  continued  in  possession  until  her  death.     In  1802,  she 
sold  a  quantity  of  timber  then  growing  on  the  devised  lands  in  Mydrim  and 
Uanwinio  ;  but  the  purchase  money  was  not  paid  to  her  by  the  purchasers 
till  December,  1804,  when  she  received  for  it  10767.    The  whole  of  the  tim- 

(a)  The  will  mi  Mated  at  large;  as  kwhidiDC  one  of  the  questions  upon  the  title  of  the 
plaintiff,  who  claimed  by  Esihtr,  the  widow  and  detfaee  of  Thomas)  bat  it  hating  heen  de* 
cided  in  the  caee  of  William,  leasee  of  Hughs*  (the  now  plaintiff,)  and  Esther  hk  wife* 
against  Thomas,  12  East,  141,  that  Esther  took  a  fee  in  the  lands  in  qneation,  thoogh  limited 
oily  M  to  her,  her  e*ecutor$9  Sic  for  her  own.  use  and  benefit  absolutely,"  it  is  unnecessary 
hare  to  repeat  it 
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ber  was  felled*  and  the  greater  part  of  it  carried  off  the  premises  above  six 
years  before  this  action  was  brought ;  and  the  remainder  was  carried  off 
within  six  years.  Ann  Evans  died  in  March,  1S08,  without  issue ;  having 
previously  made  her  will,  appointed  the  defendants  joint  executrixes  and 
residuary  legatees,  and  devised  the  lands  on  which  the  timber  grew  to  cer- 
tain persons  therein  mentioned  in  fee,  as  tenants  in  common.  The  defend- 
ants proved  her  will,  and  possessed  themselves  of  her  personal  estate  and 
effects,  which  are  more  than  sufficient  to  pay  the  said  1075Z.  and  the  costs  of 
this  action.  The  plaintiff  in  this  cause,  and  Esther  his  wife  on  the'25th  of 
August,  1806,  (being  then  first  apprized  of  the  fine  so  levied  by  Ann  Evans,) 
levied  a  fine  sur  conusance  de  droit  come  ceo,  tec.. inter  alia)  of  the  same  lands 
in  Mydrim  and  Uanwinio  on  which  the  said  timber  grew  to  T.  Waters,  as 
conusee  thereof,  who  previously  thereto  had  no  interest  or  estate  in  the  promi- 
ses :  and  on  the  1st  of  September,  1908,  an  entry  was  duly  made  anon  the 
same  by  the  plaintiff  and  Esther  his  wife,  for  the  purpose  of  avoiding  all 
fines  levied  of  the  same ;  which  purpose  was  duly  declared  at  the  time  of 
making  such  entry.  In  Michaelmas  term,  1808,  an  ejectment  was  brought  in 
this  court,  on  the  demise  of  the  plaintiff  and  Esther  his  wife,  to  recover  pos- 
session of  the  same  lands  in  Mydrim  and  Uanwinio,  in  which  judgment  was 
recovered,(a)  and  a  writ  of  possession  issued,  under  which  the  said  plaintiff 
and  Esther  his  wife  were  put  in  possession  previous  to  the  commencement 
of  this  action,  and  still  are  possessed.  But  whether  upon  the  whole  matter 
the  said  Ann  Evans  did  promise  in  manner  and  form  as  the  plaintiff  has 
complained;  and  whether  the  several  causes  of  action,  or  either,  accrued 
within  six  years  before  the  exhibiting  of  the  plaintiff's  bill,  the  jurors  pray 
the  advice  of  the  Court,  and  find  accordingly. 

The  defendants  contended,  that  the  plaintiff  was  not  entitled  to  recover, 
1st,  Because  the  plaintiff,  by  reason  of  the  fine  levied  in  1792,  by  Ann  Evans, 
had  no  estate  or  interest  in  the  premises  on  which  the  timber  grew  when  it 
was  felled  and  disposed  of :  2dly,  Because,  as  executrixes,  they  were  not  li- 
able for  this  cause  of  action  :  3dly,  Because  the  present  was  not  the  proper 
form  of  action. :  and  4thly,  Because  the  action  was  barred  by  the  statute  of 
limitations. 

Owen,  Junr.  for  the  plaintiff,  on  a  former  day  of  this  term  when  the  case 
was  first  opened,  was  proceeding  to  argue  in  answer  to  the  first  point,  that 
there  was  no  disseisin  of  the  reversioner's  estate  on  which  the  timber  grew 
by  the  fine  levied  by  the  tenant  for  life  :  which  was  expressly  decided  in  the 
former  case  of  William,  Lessee  of  Hughes,  (the  now  plaintiff)  v.  Thomas: 
and  here  the  case  is  stronger  against  the  defendants  ;  for  the  fact  of  the  entry 
of  the  devisee  of  the  tenant  for  life  is  not  found,  but  the  disseisin  stand  naked- 
ly on  the  fine.  And  if  there  were  no  disseisin,  then  the  reversion  was  not  de- 
vested. But  if  devested,  it  was  revested  upon  the  entry  of  the  reversioner,  to 
whom  the  timber  belonged  at  the  time  it  was  cut  down  as  a  part  6f  the  rever- 
sionary estate  and  inheritance.  [It  was  then  asked  by  Elltnborough,  €.  J. 
How  the  Court  could  now  enter  into  the  consideration  of  these  points  in  an 
action  for  money  had  and  received,  when  the  original  wrong  and  cause  of  ac- 
tion, if  any,  in  cutting  down  the  timber,  was  barred  by  the  statute  of  limita- 
tions ?]  The  answer  to  this  involves  the  three  remaining  points  made  by  the 
defendants ;  and  the  substance  of  it  is  that  two  causes  of  action  arose  to  the 
plaintiff  and  his  wife  ;  the  one  for  the  tort  and  trespass  in  cutting  down  the 
timber,  which  was  competent  to  them  to  waive,  and  to  proceed  upon  the  other, 
which  arose  on  the  receipt  of  the  purchase  money  by  the  defendant's  testatrix 
in  1804,  within  six  years  before  this  action  brought.  These  causes  of  action 
are  quite  distinct ;  and  the  distinction  was  well  marked  in  Hambly  v.  Trott, 
Cowp.   376,  where  it  was  held  that  trover  would  not  lie  against  an  execu. 

(a)  This  was  the  oasa  of  William  v.  Thomat,  before-mentioned,  12  East,  141. 
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tor  for  a  conversion  by  his  testator ;  but  that  assumpsit  would  lie  for  the  value 
of  the  property  so  converted:  and  this  very  case  was  put  by  Lord  Mansfield 
in  delivering  the  judgment  of  the  Court  after  full  consideration*  that  "  an  ex- 
ecutor shall  not  be  chargeable  for  the  injury  done  by  his  testator,  in  cutting 
down  another  man's  trees ;  but  for  the  benefit  arising  to  his  testator,  for  the 
value  or  sale  of  the  trees,  he  shall/'  And  the  reason  afterwards  given  is,  that 
though  as  far  as  the  tort  itself  goes,  an  executor  shall  not  be  liable,  because  all 
public  and  private  crimes  die  with  the  offender :  yet  so  far  as  the  act  of  the  of- 
fender is  beneficial,  his  assets  ought  to  be  answerable,  and  therefore  his  exec- 
utor shall  be  charged.  Here  then  upon  the  severance  of  the  trees  from  the 
freehold  by  Ann  Evans  the  tenant  for  life,  they  became  the  sole  property 
of  the  first  person  in  remainder  who  had  an  estate  of  inheritance  in  the  land  ; 
bat  this  action  for  money  had  and  received  could  not  have  been  brought  till 
1804,  when  the  testatrix  actually  received  the  purchase  money  for  them. 
There  is  no  necessity  for  any  privity  between  the  parties  in  order  to  maintain 
this  action,  as  appears  by  Sir  Henry  Sherrington's  case,  Sav.  40.  referred  to 
in  Hambly  v.  Trott.  In  all  the  cases  the  only  question  has  been  whether  the 
property  wrongfully  taken  were  afterwards  converted  into  money.  And  in 
Lmgehamp  v.  Kenny,  Doug).  137,  where  the  defendant  had  possessed  himself  of 
goods  which  had  been  entrusted  by  the  owner  to  be  sold  at  a  fixed  price,  and  when 
demanded  of  him,  he  had  refused  to  produce  them,  it  was  even  presumed 
against  him,  that  he  had  sold  them  and  received  the  money ;  and  he  was  there- 
fore held  liable  as  for  money  had  and  received  to  the  plaintiff's  use  from  whom 
he  had  taken  the  goods,  and  who  had  before  paid  the  value  of  them  to  the 
owner.  In  many  cases  the  tort  has  been  waived  against  the  tortfeasor,  and  the 
value  of  the  property  converted  recovered  against  him  in  assumpsit :  such  are 
Arris  v.  Stukely,  2  Mod.  262,  Howard  v.  Wood,  T.  Jones,  127,  Lamine  v. 
DorreHy  2  Ld.  Ray.  1216,  and  Fettham  v.  Terry  ;(a)  and  the  same 
principle  was  lately  recognized  in  Lightly  v.  Clouston,  1  Taunt.  112,  where 
the  master  of  an  apprentice  who  had  been  seduced  from  his  service,  waiving 
the  tort,  recovered  against  the  seducer  in  an  action  of  assumpsit  for  work  and 
labour  done  by  the  apprentice.  The  Court  there  considered  that  the  defend- 
ant could  not  set  up  nis  own  wrong  against  the  action,  and  that  he  had  the 
advantage  of  a  set-off. 

Lord  Ellbnbobough,  G.  J.  Assuming  that  the  plaintiff  might  have  waiv- 
ed the  tort,  and  proceeded  in  assumpsit  against  the  tenant  for  life  for  the  value 
of  the  trees  wrongfully  taken  ;  yet  it  is  another  question  whether  when  the 
statute  of  limitations  has  run  upon  the  original  tortious  taking  in  the  lifetime 
of  the  wrong-doer,  the  law  will  raise  a  new  promise  against  his  executors  of 
the  profits  of  the  tort,  to  take  it  out  of  the  statute,  after  the  proper  remedy  is 
gone. 

The  case  stood  over  till  this  day,  when  the  argument  was  again  resumed 
npoo  the  same  point :  and 

Oioea,  Junr.  adverting  to  the  form  of  the  plea  of  the  statute  of  limitations, 
that  the  cause  of  action  did  not  accrue  within  six  years,  contended  that  the 
cause  of  action  now  sought  to  be  enforced  had  no  existence  till  the  actual  re* 
ceipt  of  the  money  in  December,  1804:  the  injury  to  the  reversion  which  took 
place  before  was  different  in  its  nature  as  well  as  form  ;  and  might,  as  in  the 
case  of  ornamental  timber,  exceed  the  value  received  for  the  trees.  The  re- 
versioner had  no  control  over  the  tenant  for  life  to  cause  her  to  sell  it  when 
cut  down,  or  accelerate  the  payment  of  the  money :  it  was  her  own  act  to 
give  time  of  payment  till  a  later  period.  In  Pecke  v.  Ambler(  b)  it  is  said, 
that  if  an  assumpsit  be  to  do  a  thing  on  request,  as  to  indemnify ;  and  a 

(a)  E.  18  Geo.  S  B.  R.  cited  Cowp.  419.  and  1  Term  Rep.  887. 

(*)  W.  Jones,  880.  and  15  Vin.  Abr.  116.  Godb.  487.  4  Bac.  Abr.  474,  and  Cro.  Car. 
139. 
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damnification  accrue  in  part  at  one  time  and  in  part  at  another ;  though  parcel 
were  before  the  six  years,  and  parcel  within  that  time,  the  plaintiff  nay  have 
an  entire  action  after  the  last  time  of  damnification*     The  case  however  is 
stated  differently  in  different  books.     [Lord  EUenborough,  C.  J.     There  is 
no  occasion  to  cite  cases  which  may  be  very  questionable  :  for  if  the  receipt 
of  the  money  give  the  cause  of  action  in  this  case  to  the  plaintiff,  the  statute 
of  limitations  would  not  be  in  his  way.     But  is  there  any  case  upon  the 
principal  point,  to  shew  that  where  tenant  for  life  has  by  levying  a  fine  acquir- 
ed a  base  fee,  an  action  lies  for  timber  cut  down  afterwards  and  before  an  entry 
made  to  revest  the  estate  of  the  reversioner ;  and  that  the  entry  when  made 
will  by  relation  vest  the  property  of  the  timber  so  taken  in  the  interval  in  the 
reversioner  ?]     Even  if  the  reversioner  had  been  disseised  (which  the  Court 
held  in  the  former  case  that  he  was  not,)  still  she  had  an  interest  left  in  the 
estate.     Even  after  the  right  of  entry  is  taken  away  the  true  owner  may  bring 
his  real  action.  But  against  the  operation  of  a  fine,  the  statute  of  fines,  4  ft.  7.  c. 
24,  saves  the  right  and  interest  of  all  persons  other  than  the  parties  to  the  fine,  if 
they  pursue  their  Temedy  by  action  or  entry  within  five  years  after  such  right 
accrued :  when  therefore  the  entry  was  made,  as  it  was  in  due  time,  by  the 
reversioner,  it  did  away  all  effect  of  the  fine  as  to  her,  and  restored  all  her 
.  rights  and  remedies  as  they  existed  before.     The  statute  says,  that  "  the  said 
persons  (t.  e.  those  entitled,  who  pursue  their  remedy  within  the  time  limit- 
ed,) and  their  heirs  may  have  their  said  action  against  the  pernor  of  the  profits 
of  the  said  lands,  tec.  at  the  time  of  the  said  action  to  be  taken."     The  effect 
of  an  entry  to  revest  fully  and  for  all  purposes  the  estate  of  the  reversioner  is 
not  at  all  impugned  by  the  judgment  of  the  Court  in  Goodrighi  v.  Forrester(a)t 
which  only  established  that  the  fine  of  tenant  for  life  divested  the  estate  of  the 
remainder-man  or  reversioner  till  entry.    .There  too,  there  was  an  actual 
alienation  of  the  estate  by  the  party  levying  the  fine ;  but  here,  the  tenant  for 
life  continued  as  before  in  possession  after  the  fine  levied.     But  it  was  agreed, 
that  the  reversioner  might  either  enter  within  five  years  after  the  forfeiture 
incurred  by  levying  the  fine,  or  wait  till  within  five  years  after  the  natural  de- 
termination of  the  estate  of  the  tenant  for  life.     All  the  other  authorities  go 
upon  the  distinction  as  to  the  effects  of  the  fine  in  devesting  the  estate  in  re- 
mainder, where  the  tenant  for  Kfe  afterwards  aliens,  and  where  be  continues 
in  possession ;  which  is  in  favour  of  the  plaintiff  so  far  as  it  bears  upon  the 
point  in  Judgment.     Such  are  Co.  Lit.  861.  a.  b.,  and  327.  b.  and  Ssffyn's 
case,  5  Rep.  123.  b.    Doe.  v.  Hellier,  3  Term  Rep.  173,  and  Focus  v.  Salis- 
bury, Hardr.  400.     And  where  no  new  use  is  declared,  or  the  reversioner 
is  no  party  to  the  fine,  the  old  use  continues  in  him.    Armstrong  v.  Wolsei/,2 
Wils.  19.  b.,  and  Roe  v.  Popham,  Dougl.  24.     [Lord  EUenborough,  C.  J. 
Is  there  any  case  to  shew  that  where  an  entry  is  necessary  to  revest  the  estate 
of  the  reversioner  after  a  fine  levied  by  the  tenant  for  life,  such  entry  revests 
the  estate  by  relation  to  the  fine  which  devested  it,  so  as  to  cover  the  intermediate 
period  ?]     In  the  case  of  Garth  v.   Cotton(b),  Lord  Hardwicke,  C.  J.  laid  it 
down,  that  u  If  lessee  for  life  make  a  feoffment  in  fee  upon  condition ;  die 
feoffee  does  waste,  and  afterwards  breaks  the-condition,  and  the  lessee  for  life 
enters  for  the  breach,  though  the  reversioner  had  nothing  in  the  reversion  at 
the  time  of  the  waste  done ;  yet  as  it  was  out  of  him  by  tort,  when  it  is  revest' 
ed  he  shall  have  this  remedy  ;"  that  is  the  action  of  waste.     For  which  he  cites 
Co.  Lit.  356.  a.    The  timber  never  was  part  of  the  estate  of  the  tenant  for 
life  :(c)  andt  he  authorities  cited  in  the  former  case  of  William  v.  Thomas  shew 
that  the  estate  of  the  reversioner  never  was  devested  by  the  clandestine  fine 
levied  by  the  tenant  for  life,  who  still  continued  in  possession.    [Lord  Ellen* 

(a)  8  East,  552,  and  vide  8.  C.  npoo  error  brought  in  the  Exchequer-chamber,  1  TVont- 
678. 
(o)  1  Dickem,  198—206.  from  Lord  Hardwickt's  MS. 
(c)  2  Com.  Dig.  tit  BUns  H. 
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Immtgk,  C  Jv  If  the  tenant  for  life  acquired  a  base  fee  by  the  fine,  the,  timber 
would  then,  be  part  of  ber  new  estate.] 

James,  contra.  The  Court  did  not  decide  this  point  in  the  former  cqse ; 
they  only  decided  that  (he,  fine  of  the  tenant  for  life,  though  afterward*  fol- 
lowed up  by  the  possession  of  her  devisee,  did  not  work  a  disseisin :  bui 
there  was  no  question  that  the  effect  of  the  fine  was  to  divest  the  reversion 
aad  leave  (he  reversioner  only  a  right  of  entry ;  and  that,  was  the  express 
ground  of  decision  in  Goodright  v.  Forrester,  8  East,  652,  and  the  same  doc- 
trine was  laid  down  in  Focus  v.  Salisbury,  Hard.  402,  and  Compere  y.  Hifks, 
7  Term  Rep,  727.  The  latter  case  akso  decides  the  point  now  in  judgment ; 
for  it  was  there  held  that  where  an  entry  was  necessary  to  avoid  the  fine  of 
tenant  for  life,  the  remainder*  man*  even,  after  such  entry  made,  cannot  lay  his 
demise  in  am  ejectment,  or  recover  the  mesne  profits  that  accrued,  before  such 
entry. 

tord  Ellbn9o*ouqh,  C.  J.  That  case  decides  tbe  present  qnestipn,  that 
there  is  no  relation  •  back  of  the  title  beyond  the  time  of  entry  to  avoid  the 
fur.  That  was  an  action  for  mesne  profits ;  and  it  was  held,  that  the  remain- 
der-man could  not  recover  the  mesne  profits  which  had  been  taken  by  the  de- 
fendants before  his  entry.  Lord  Kenyon  grounded  his  opinion  upon  the  au- 
thority of  Berrtngton  v.  Parkhursi,  Andr.  13$.  &  vid.  Willes,  327,  in  which 
Lord  Hardwicke  had  said,  that  in  the  case  of  a  fine  the  party  has  no  title  be- 
fore entry,  not  on  account  of  the  st.  4  H.  7.,  4  H.  7.  c  24,  but  on  account  of 
tbe  puissance  of  a  fine  at  common  law.  His  Lordship  then  read  the  rest  of 
the  opinion  delivered  by  Lord  Kenyon,  in  that  case ;  and  concluded  by  saying, 
that  if  the  reversioner  had  no  title  before  tbe  entry  to  ayoid  the  fine,  the  plain- 
tiff could  have  no  right  of  action  to  recover  the  value  of  the  timber  cut  down 
between  tbe  fine  levied  by  the  tenant  for  life,  and  the  entry  of  the  reversioner 
to  avoid  it. 

Owen  then  endeavoured  to  distinguish  that  case  from  the  present,  upon  the 
distinction  between  trespass,  which  is  grounded  on  a  tort,  and  assumpsit  found- 
ed on  an  implied  promise  in  law  to  pay  that  which  in  conscience  is  due  to 
tbe  plaintiff  from  tbe  defendants ;  and  between  an  action  for  the  common 
mesne  profits  of  the  estate,  (as  that  case  was,)  which  a  legal  possession  alone 
would  entitle  the  tenant  in  possession  to  take,  and  an  action  for  the  value  of 
timber,  which  was  ever  part  of  the  lawful  inheritance. 

Lord  EtLENBpBOUGH,  C.  J.  If  the  plaintiff  could  not  have  maintained  an 
action  of  trespass  against  tbe  testatiix  herself,  tbe  original  wjong-doer,  to  re- 
cover the  mesne  piofits  accruing  between  the  levying  of  the  fine  by  her  and 
tbe  entry  of  tbe  reversioner,  which  is  the  more  proper  remedy ;  how  can  this 
action  be  maintained  against  her  executrixes  upon  an  implied  assumpsit  in 
law?  There  can  be  no  difference  in  the  subject-matter  of  demand  in  the.  two 
actions ;  for  whatever  be  the  profits  which  a  wrong-doer  takes  out  of  the  es- 
tate, be  it  grass,  corn,  or  timber,  it  is  equally  recoverable,  if  at  all,  in  an  action 
for  mesne  profits.  Our  opinion  is  founded  upon  tbe  authority  of  Compere  v. 
Hicks,  as  that  was  founded  upon  the  piior  case  of  Berrington  v.  Parkhurst 
Tbose  authorities  have  laid  a  clear  ground  for  our  decision  in  this  case.  On 
tbe  first  breaking  of  the  argument,  I  wished  to  hear  how  far  the  action  for 
money  had  and  received  would  lie  in  such  a  case  as  the  present,  wheie,  though 
tbe  purchase  money  for  tbe  timber  had  been  received  witbin  the  six  years,  yet 
tbe  remedy  for  tbe  original  tort  in  cutting  down  and  converting  it  was  bound 
by  the  statute  of  limitations ;  and  therefore  I  interrupted  the  plaintiff's  coun+ 
eel  in  the  train  of  his  argument  on  the  principal  point;  but  the  case  which. he 
cited  from  Cowpff's  Reports,  did  so  far  bear  him  out,  as  to  alter  the  im- 
pression which  I  bad  before  received  on  reading  this  case.  On  that  point, 
aowerer,  I  desire  not  to  be  considered  as  pledged ;  for  my  decision  in  the  pre- 
sent case  will  be  founded  altogether  on  Harrington  v.  Parkhurst,  and  Compere 
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t.  Hicks.  Here  a  ! tenant  for  life,  after  levying  a  fine,  cut  timber,  and  ssU 
it :  and  the  money  for  the  timber  has  been  received  within  a  time  before  the 
action  brought  not  barred  by  the  statute  of  limitations.  By  levying  the  fine 
the  tenant  for  life  had  acquired  a  base  fee,  and  had  devested  the  estate  of  the 
reversioner ;  and  during  the  continuance  of  that  base  fee,  which  endured  till 
the  entry  of  the  reversioner,  she  was  unimpeachable  for  that  act.  And  now 
after  her  death,  the  question  is  made  whether  the  value  of  the  timber  so  cot 
can  be  recovered  upon  an  implied  assumpsit  in  law  against  her  representatives, 
as  for  waste  committed,  or  for  mesne  profits  received  by  their  testatrix  during 
her  possession  of  the  land.  If  she  had  lived,  the  case  of  Compere  v.  Hkh  is 
decisive,  that  the  action  of  trespass  for  mesne  profits,  or  in  any  other  shape, 
for  recovering  the  value  of  the  timber,  could  not  have  been  maintained  against 
her.  It  was  there  held  that  the  entry  of  the  remainder-man  to  avoid  the  6m 
levied  bad  no  relation  to  revest  his  interest  in  the  land,  so  as  to.  give  him  an 
action  for  the  mesne  profits  that  had  accrued  antecedent  to  such  entry.  Then 
if  the  proper  action  could  not  be  maintained  against  the  wrong-doer  herself, 
still  less  can  the  substituted  action  for  money  had  and  received  lie  against  her 
representatives. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Baylet,  J. (a)  If  the  plainitff  have  any  remedy  it  must  be  in  eqnity.  The 
effect  of  the  fine  was  to  give  the  tenant  for  life  a  base  fee  liable  to  be  defeat- 
ed by  the  entry  of  the  reversioner,  either  within  five  years  from  the  lerying 
of  the  fine,  or  from  the  death  of  the  tenant  for  life  :  but  till  the  fine  was  aroid- 
ed,  it  gave  her  a  fee  which  would  entitle  her  to  the  trees  as  part  of  the  inher- 
itance so  acquired.  This  is  not  like  the  case  of  a  fine  levied  by  a  copy-holder 
or  mortgagor;  because  they  have  interests  in  the  land  collateral  to  the  free- 
hold, and  their  possession  is  inconsistent  with  the  rights  of  the  lord  and  of  the 
mortgagee :  and  therefore  their  fines  will  not  operate  on  the  title  of  the  lord, 
Co.  Cop.  s.  55,  or  the  mortgagee,  2  Ves.  482,  unless  there  be  also  a  displacing 
of  their  possession.  The  fine  of  a  mortgagor  would  operate  only  on  the  equi- 
table, and  not  on  the  legal  estate.  But  a  fine  levied  by  a  tenant  for  life  oper- 
ates upon  the  freehold,  and  must  be  avoided  by  the  entry  of  the  remainder- 
man or  reversioner,  whose  estates  are  devested  by  the  fine,  before  tbey  ran 
maintain  an  ejectment ;  and  even  after  such  entry  it  was  held  in  Compere  v. 
Hicks,  that  it  gave  them  no  title  by  relation  during  the  antecedent  period,  bat 
only  from  the  time  of  such  entry.  That  case  was  decided  on  the  authority  of 
Berrington  v.  Parkhurst,  where  the  demise  was  laid  before  the  entry  made 
to  avoid  the  fine ;  and  the  question  was  whether,  when  made,  it  had  relation 
to  revest  the  remainder  for  the  intermediate  time  between  the  levying  of  tbe 
fine,  and  the  entry  made  to  aviod  it :  and  it  was  held  that  it  had  no  such  rela- 
tion, and  that  the  ejectment  was  not  maintainable,  because  tbe  demise  was  laid. 
previous  to  the  entry  :  for,  according  to  the  report  of  the  case  in  Andrews, 
"  the  party  hath  no  title  before  an  entry,  &c.,  and  consequently  the  demise  is 
absolutely  void ;  and  it  cannot  be  made  good  by  a  subsequent  entry  by  rela- 
tion, which  can  make  good  such  acts  only  as  are  voidable.  This  case,  there- 
fore, js  not  parallel  to  an  action  brought  by  a  disseisee  after  entry  for  the  mesne 
profits,  to  which  it  has  been  compared ;  for  here  if  tbe  lessor  be  entitled  to  the 
mesne  profits  from  the  time  of  his  demise,  he  will  recover  them  from  a  tinte 
when  he  had  no  title"  Sec.  That  was  followed  by  Compere  v.  Hicks,  where 
the  question  did  not  come  upon  Lord  Kenyan  by  surprise  ;  for  it  had  come  be- 
fore him  in  the  former  case  between  the  same  parties  of  Doe  d.  Compere  v. 
Hicks,  7  Term  Rep.  433,  in  which  the  lessor  of  the  plaintiff  recovered  upon 
the  second  count  laying  the  demise  after  tbe  entry ;  the  Court  holding  that  the 
entry  had  at  relation  back,  and  gave  to  the  remainder-man  no  right  to  tbe 


(a)  U  Bteue,  J.  was  absent  Ami  iottpontioa. 
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nestie  profits  accruing  after  the  fine,  antecedent  to  such  entry.  I  cannot 
distinguish  between  trees  and  other  mesne  profits  taken.  Timber  is  part  of 
the  profits  of  an  estate ;  for  where  there  is  a  right  to  recover  mesne  profits, 
timber  may  be  included.  The  cases  referred  to  in  Vesey  and  Co.  Lit.  are 
where  there  was  a  title  by  relation ;  for  after  a  disseisee  has  recovered  posses* 
sion  against  the  disseisor,  he  is  entitled  to  all  the  mesne  profits  from  the  time 
he  was  disseised.  But  here  the  fine  of  tenant  for  life  having  created  a  fee, 
though  by  wrong ;  the  trees,  as  parcel  of  the  inheritance,  were  vested  in  her 
at  the  time,  and  were  her  property  when  cut,  which  was  before  the  entry  made 
to  avoid  the  fee  acquired  to  her  by  the  fine ;  and  therefore,  the  plaintiff  has 
no  right  to  recover  the  value  of  them  in  this  action. 

Judgment  for  the  Defendants* 


[The  following  note  of  the  case  of  Berrington,  on  the  de- 
mise of  John  Dormer,  Esq.,  v.  Parkhurst,  et  al.  refer- 
red to  in  the  last  case,  is  taken  from  Mr.  Ford's  MS.] 

lS£aet,  489.    1811. 
Ha.   10  G.  2.  B.  R. 


As  actual  entry  is  necessary  to  avoid  a  fine,  (i.  e.  with  proclamation!,)  and  the  tenor  of  the 
pbfathT  bringing  dm  ejectment  ■poo  ooeh  avoidance  moat  lay  his  demise  subsequent  to  such 
entry.  ML  D.  being  tenant  lor  99  yean  determinable  on  hit  life,  remainder  to  tnuUew  to 
prcatrve  cpnti*gt*t  remaindtrs,  remainder  to  hi*  firat  and  other  aona  in  tail  male,  with  re- 
Bwiodero  over;  it  wae  questioned  at  firat  whether  a  fine  levied  by  the  tenant  for  years  in 
i  and  bit  etdeat  eon.  the  firat  tenant  in  tail  in  remainder,  waa  void  agaioet  the  re- 


mainder-man over,  by  reason  that  the  trustees  to  preserve  contingent  remainder*,  in  whom 
h  waa  contended  that  a  present  freehold  waa  vested  daring  the  life  of  the  tenant  for  years, 
were  no  parties  thereto :  but  it  waa  held  afterwards  that  toe  trustees  had  a  vested,  and  not 
a  contingent  remainder;  and  that  the  present  freehold  interest  waa  in  them,  to  commence 
so  posse—ion  upon  the  determination  of  the  term  of  years  by  forfeiture  or  other  means,  dar- 
ing the  life  of  tenant  for  years :  and  therefore,  that  each  fine  was  void  against  the  renin m- 
der-man.  Neither  is  the  estate  of  aneb  remainder-man  over  discontinued,  or  his  right  of 
entrv  within  live  years  taken  away  by  another  fine  levied  by  the  daughters  of  the  first  ten- 
ant in  tail  male;  who,  upon  his  death,  wrongfully  entered  and  were  poaseased,  and  thereby 
disseised  the  remainder-man  over. 

MIN  ejectment  on  a  lease  made  1st  of  Oct.  1731,  by  John  Dormer,  Esq., 
upon  not  guilty  pleaded,  the  jury  found  a  special  verdict,  that  upon  the  mar- 
riage of  Sir  /.  Dormer,  the  son,  John  Dormer,  Esq.  his  father,  in  order  to 
make  a  tenant  to  the  pracrpe,  by  feoffment  >of  the  13th  of  August,  1662,  to- 
gether with  his  said  son,  conveyed  the  lands  in  question  to  A.  and  B.,  against 
whom  a  common  recovery  was  suffered  to  the  uses  following :  as  to  a  part  of 
the  lands,  to  Sir  John  for  life  ;  as  to  the  rest  to  John  the  father  for  99  years, 
if  he  so  long  lived  ;  remainder  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  the  first  and  every  other  son  of  Sir  John  for  life  by  the  lady  he 
was  then  going  to  marry ;  remainder  to  his  first  and  every  other  son  by  anoth- 
er wife ;  remainder  to  Robert  Dormer,  Esq.  another  son  of  the  said  J.  Dor* 
em,  late  one  of  the  justices  of  C.  B.,  for  99  years,  if  he  should  so  long  live : 
sod  then  follow  these  words :  And  from  and  after  the  decease  of  the  said  Rob- 
ert Dormer,  or  other  sooner  determination  of  the  said  term  of  99  years,  so 
limited  as  aforesaid  to  the  said  Robert  Dormer,  to  Sir  Robert  Jenkimon  and 
Sir  W.  C.  and  their  heirs,  during  the  life  of  the  said  Robert  Dormer,  to  pre- 
serve and  support  contingent  uses  and  estates  hereinafter  mentioned  from  be* 
ing  defeated,  and  for  that  purpose  to  make  entries,  &c. ;  remainder  to  the  first 
tnd  every  other  son  of  the  said  Robert  Dormer,  and  the  heirs  male  of  his  and 
their  bodies  lawfully  begotten ;  and  for  want  of  such  issue,  remainder  to 
Fleetwood,  Peter,  and  Rennet  Dormer,  brothers  of  the  said  Robert  Dormer, 
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successively  in  tail  male ;  remainder  to  Euseby  Dormer  (the  father  of  the 
lessor  of  the  plaintiff)  for  99  years,  if  he  should  so  long  live ;  remainder 
to  the  trustees  and  their  heirs  during  the  life  of  the  said  Euseby  to 
preserve  contingent  uses,  &c. ;  remainder  to  the  first  and  every  other 
son  of  the  said  Euseby  in  tail  male ;  remainder  to  the  right  heirs  of  John  Dor- 
mer, the  father.  The  verdict  further  found  the  death  of  John,  the  father  of 
Sir  J.  Dormer,  without  issue  ;  and  also  of  Fleetwood,  Peter,  and  Bennett f 
without  issue  ;  and  that  Robert  Dormer  had  one  son,  Fleetwood,  who  with  bis 
father,  Pasch.12  Geo.  1,  levied  a  fine  of  the  premises  to  John  Farkhurst,tmd 
others,  in  order  to  suffer  a  recovery ;  which  recovery  was  accordingly  had 
against  Parkhurst  and  the  other  cognizees,  and  Fleetwood  Dormer  came  in 
as  vouchee,  and  the  recovery  was  to  the  use  of  Robert  Dormer  in  fee.  The 
verdict  found  further,  that  Fleetwood  the  son,  died  without  issue,  and  then  Rob* 
ert  Dormer  died  leaving  Elizabeth,  the  wife  of  Sir  John  Fortesate  Aland,  one 
of  the  defendants,  and  three  other  daughters;  and  that  they  entered  into  the 
premises  and  took  the  profits ;  and  afterwards  in  Easter,  3  6.  2,  levied  a  fine, 
{a)  of  the  premises  to  Thomas  Burnett  and  other's,  to  the  use  of  Sir  John  For- 
tescue  Aland  and  his  heirs.  Then  the  vef  diet  found  the  death  of  Euseby  Dormer 
in  1729,  and  that  his  son,  the  lessor  of  the  plaintiff,  before  the  day  of  the  demise 
in  the  declaration,  in  order  to  deliver  an  ejectment,  eutered  into  the  premises, 
but  not  to  the  purpose  of  avoiding  the  fine.  That  upon  the  6th  of  January, 
1731,  he  did  enter,  as  he  did  also  on  the  6th  of  October,  1732,  and  upon  the  5M 
e/ October,  1733,  in  order  to  avoid  thefine(b).  That  the  entry  upon  the  6th 
of  January,  was  precedent  to  the  bringing  his  ejectment ;  but  that  there  was 
no  actual  entry  to  the  purpose  of  avoiding  the  fine  till  after  the  date  of  the  de- 
mise. And  if  upon  the  matter  found  the  lessor's  entry  were  lawful  was  the 
doubt  made  by  the  jury. 

fit  is  not  necessary  to  insert  the  argument,  which  was  very  long;  m  the 
substance  of  it  may  be  seen  in  the  report  of  this  case  in  Andrews:  bat  the 
following  note  of  what  was  said  by  Lord  Hardwicke,  C.  J.,  at  the  conclusion 
of  the  first  argument  shews  the  grounds  on  which  he  at  fiist  doubted,  whether 
the  trustees  had  a  vested  interest  and  present  freehold  at  the  time  of  the  fine 
levied  and  recovery  suffered.] 

Lord  Hardwire,  C.  J.  The  title  of  the  lessor  tinder  the  settlement  jn 
1662,  must  be  admitted.  The  questions  in  this  case  are  two : — 1.  If  anything 
be  found  by  the  verdict  to  be  done  that  bars  such  title;  and  If  not,  2. 
Wnether  the  ejectment  can  be  maintained  'for  want  of  an  actual  entry  before 
the  demise.  As  to  the  first  point,  it  is  clear  that  if  Fleetwood  Dormer,  at  the 
time  of.  levying  the  fine  in  Easter  term,  12  Geo.  1,  had  no  freehold  in  him, 
but  only  a  remainder  in  expectancy,  nothing  passed  by  that  fine ;  but  the  re- 
covery suffered  in  pursuance  of  it  was  a  void  recovery  for  want  of  a  tenant  to 
the  prcecipe.  The  cognizors.  of  that  fine  were  Robert  the  father  and  Fleet* 
twood  the  son  ;  the  father,  having  only  a  term  for  years,  forfeited  his  own  es« 
tate,  but  could  not  displace  any  of  the  remainders  by  that  fine.  It  is  true,  that 
tenant  for  years,  by  levying  a  fine,  claims  a  neater  estate  than  for  years :  but 
such  an  act  does  not  make  out  his  claim.  On  the  contrary,  the  law  punishes 
such  claims  in  a  court  of  record  by  a  forfeiture  of  the  party's  estate.  So  far, 
therefore,  as  the  fine  depends  on  the  estate  of  Robert  Dormer,  it  was  not  a 
good  fine,  auia  ipse  nil  habuit.  It  is  said  likewise,  that  Fleetwood  had  noth- 
ing in  hint  upon  which  the  fine  could  operate,  but  that,  by  the  express  limits* 
tion  of  the  deed,  the  estate  of  freehold  remained  in  the  trustees  during  the  life 
*f  Robert  Dormer.    But  of  this  I  am  not  satisfied.     It  is  indeed  the  duty  of 


(a)  It  appears  bj 
Watt*.  9  East,  17. 


rs  by  the  argtuaeat  that  it  waa  a  fioe  with  proclamations.    And  vid.   Dot  ▼. 


(6)  There  ja  s  mistake  in  the  ceport  In  Andr.  126,  7,  m  to  the  timee  of  entry  to  avoid  the 
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Courts  10  make  such  a  construction  lipon  deeds  as  is  agreeable  to  the  inten- 
tion of  (he  parties :  and  it  is  also  true,  that  the  intention  of  the  parties  to  this 
conveyance  is  very  strong,  that  the  freehold  should  vest  in  the  trustees  during 
the  life  of  Robert  Dormer:  hut  I  fear  the  express  words  of  the  limitation  run 
directly  counter  to  such  intention.     The  estate  of  the  trustees  is  to  lake  effect 
upon  one  of  these  two  contingencies,  the  death  of  Robert  Dormer,  which  would 
defeat  the  term  by  the  express  limitation  :•  or  else  by  the  sooner  determination 
of  Robert's  estate  some  other  way.    If  the  estate  of  the  trustees  had  been  to 
take  place  only  on  his  death,  as  it  was  designed  to  be  only  an  estate  Tor  his 
life,  that  would  be  void  and  repugnant ;  being  no  more  than  an  estate  per  au- 
tre vie,  to  begin  after  the  death  of  the  autre  vie.     What  then  is  meant  by  a 
sooner  determination  1    Nothing  but  a  determination  by  forfeiture  or  surren- 
der, kc.  to  happen  in  the  lifetime  of  Robert  Dormer :  and  suppose -the  limi- 
tation bad  been  made  to  take  plade  upon  a  forfeiture ;  as  that  was  a  casual 
uncertain  thing  till  it  happened,  nobody  could  Say  whether  such  a  remainder 
would  ever  vest,  and  so  must  be  a  contingent  remainder.     If  this  way  of  ar- 
guing be  right,  and  1  have  heard  nothing  to  the  contrary,  then  the  remainder 
to  the  trustees  was  a  contingent  remainder  :  no  freehold Nat  all  ever  vested  in 
them ;  but  on  the  contrary*  as  soon  as  Fleetwood  Dormer  was  born,  the  free- 
hold settled   in  him  :  he  had  an  estate  tail  in  possession  :  upon  that  Ms  fine, 
operated,  and  created  a  good  tenancy  to  the  pracipe;  so  that  a  valid  and  ef- 
fectual recovery  was  suffered,  which  barred  all  the  remainders.     I  confess 
this  construction  opposes  the  general' design  of  the  deed  ;  but  -still  it  is  the  on- 
ly one  that  is  consistent  with  the  words  and  expressions  of  it :  and  however 
careful  we  ought  to  be  in  following  the  intention's  of  persons,  yet  we  cannot 
put  words  into  a  deed  to  supply  and  make  out  what  seems  to  be  the  intention. 
But  supposing  such  recovery  void,  because  Fleetwood  had  no  freehold  to  con- 
vey ;  then  the  next  question  is,  whether  either  of  the  fines  work  such  an  im- 
pediment to  the  leesors's  title,  that  he  cannot  support  this  ejectment.     It  is 
plain  that  neither  of  tbem  make  any  discontinuance ;  that  being  only  to  be 
done  where  the  party  who  levies  the  fine  has  such  a  lawful  estate  in  him,  that 
by  conveying  bis  own  estate,  others  dependent  upon  his  must  be  conveyed 
likewise      The  true  notjon  of  a  discontinuance  is  this ;  the  particular  es- 
tate and   all  the  remainders  over  constituting  only  one  estate,  if  the  par- 
ticular estate  be  hurt,  the  Tesidue  of  the  fee,  as  subsisting  upon  that,  must 
suffer   likewise:   and    thence  we  say  all  the  remainders  are    discontinu- 
ed, because  the  chain  of  interests  which  are  carved  out  of  the  fee,  and 
which  depend  one  upon  another,  is  broken.     And  therefore,  if  nothing  passed 
by  the  fine  levied  by  Robert  and  bis  son,  quia  nil  habuerunU  the  remainder 
of  Fleetwood,  and  all  remainders    over,  continue  as  they  were,  and  the 
the  law  considers  each  party  in  possession  of  his  own.    As  to  the  fine 
in  1730,  that  was  levied    by  strangers  to  the  remainders,  and  so  could  work 
no  discontinuance  of  their  estates.     We  must  then  see  if  these  fines  be 
any  bar.     As  to  the  first  fine,  it  would  not  create  any  bar,  for  as  the  parties 
to  it  had  no  interest  which  the  fine  could  enure  upon,  it  was  a  void   fine, 
and  could  neither   displace  nor  turn  to  a  right  any    of  the  remainders; 
without  which  noocfaim  is  no  bar.     But  the  fine  in  1730,  was  levied  by  per- 
mds  who  had  the  fee,  who  had  disseised  the  remaindermen,  and  acquired  the 
whole  inheritance :  and  unless  something  has  been  done  to  avoid  the  force  of 
that  fine,  it  must,  after  five  vears,  become  an  absolute  bar.     By  the  purview  of 
the  statute,  fines  levied  witn  proclamations  ere  after  the  proclamations  to  bind 
both  prfoiea  and  strangers,  and  weie  it  not  for  the  saving  in  the  statute  after- 
wards, suet*  fine  levied  by  a  disseisor  would  immediately  become  an  absolute  bar; 
hut  by  this  saving  clause  the  force  of  the  bar  may  be  avoided  by  action  or  entry 
within  five  years.   The  last  question  then  is,  whether  the  lessor  has  taken  such 
proper  steps  as  are  requisite  to  defeat  the  force  of  the  fine,  and  to  support  thia 
ejectment  ?    And  U  seems  to  me,  that  an  ejectment  cannot  be  looked  on  as  an 
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action  within  the  taring ;  for  if  it  could,  then  never  could  have  been  a  < 
tion  made,  whether  upon  an  ejectment  ao  actual  entry  was  necessary.  Bea 
the  saving  is  to  the  party  who  has  title,  if  he  pursue  bis  action :  whereas  this 
is  not  jthe  action  of  the  lessor,  but  of  the  lessee ;  and  the  nature  of  ejectments 
seems  to  prove  such  actual  entry  necessary.  These  proceedings  are  gtooad- 
ed  on  a  supposed  right  of  entry  in  the  lessor,  by  which  right  he  enters  and 
makes  the  lease  on  which  the  plaintiff declares.  Mow  suppoee  this  case  stood 
on  the  statute  de  donis,  before  the  statute  of  fines,  though  the  words  of  the  stat- 
ute of  Westminster  declared  a  fine  levied  by  tenant  in  tail  to  be  tpfo  jure  null  ; 
yet  the  construction  on  that  statute  wasv  that  it  took  away  the  entry  of  the 
issue  in  tail.  I  mention  this  to  shew  the  nature  of  fines,  and  that  without 
proclamations  they  toll  the  entry.  And  although  by  the  statute  of  fines  the 
right  of  e^ntry  is  saved  for  a  time  in  order  to  avoid  the  fine ;  yet  from  the  na- 
ture of  every  fine  the  entry  is  so  far  tolled  as  not  to  be  recovered  bat  under 
the  circumstances  of  the  saving  in  the  statute  of  fines.  The  entry  then, 
when  made,  prevents  the  bar  by  the  statute,  and  avoids  that  force  which  is 
peculiar  and  essential  to  every  fine.  But  without  such  an  entry  made,  the 
law  considers  the  party  as  out  of  possession,  and  consequently,  before  the  en- 
try, he  could  have  no  right  to  make  the  demise  to  the  plaintiff.  That  such  aa 
entry  must  be  an  actual  entry  has  been  the  common  received  opinion,  and  the 
sense  of  the  Judges  in  till  2  Queen  Ann.  has  now  put  that  matter  quite  out 
of  doubt.  Indeed,  in  the  present  case  an  actual  entry  is  found,  which,  from 
the  time  it  was  made,  did  defeat  the  effect  of  the  fine  in  preventing  the  bar : 
but  as  that  entry  is  subsequent  to  the  time  of  the  demise,  the  question  still  re- 
mains, whether  the  force  of  the  fine  did  not,  in  consideration  of  law,  subsist  at 
the  time  of  the  demise,  and  then  the  lessor  could  have  no  title  to  make  such 
a  demise  ?  and  one  would  think  it  should ;  for  otherwise  after  a  recovery  in 
ejectment,  the  lessor  may  maintain  trespass  for  the  mesne  profits  from  his  de- 
mise ;  because  from  thence  he  is  supposed  to  be  in  possession.  If  this  sub- 
sequent entry  should  suffice,  he  would  recover  the  mesne  profits  when  he  was 
actually  out  of  possession.  On  the  other  hand,  as  upon  the  statute  of  limita- 
tions a  promise  after  six  years  revives  the  old  promise,  and  draws  the  case  oat 
of  the  statute,  avoiding  the  force  of  it  ab  initio;  so  one  would  argue,  thai  af- 
ter an  entry  to  avoid  the  fine,  the  party  should,  in  supposition  of  law,  be  es- 
teemed in  possession  from  the  time  his  title  accrued.  And  if  such  a  new 
promise  made  pending  an  action,  and  before  plea  pleaded,  has  been  ever  al- 
lowed in  evidence  upon  any  issue  of  non  asimmptit  infra  set  oaaas,  I  should 
think  that  would  go  a  great  wav  in  the  present  case. 

The  other  Judges  said  nothing ;  but  the  cause  was  adjourned  for  farther 
argument. 

This  case  was  argued  again  in  Hill*  11  G.  3.  and  resolved  by  the  Court, 
that  the  fine  in  1730,  put  the  lessor  of  the  plaintiff  out  of  possession.  That 
this  action  is  founded  on  a  supposed  lease  made  by  the  lessor  :  that  this  lease 
supposes  him  to  be  in  possession ;  but  by  this  verdict  it  appears  that  he  was 
disseised.  As  then  a  lease  made  by  one  out  of  possession  is  a  void  lease,  and 
the  plaintiff  has  no  title  but  under  the  lease,  and  this  lease,  in  the  present  case, 
appears  to  be  void,  of  necessity  he  must  fail  in  this  ejectment :  the  judgment, 
if  for  the  plaintiff,  must  be  quod  recuperet  termimm  mum;  and  it  appears 
he  can  hare  no  title  to  it.  Relations  in  law  take  place  to  avoid  mesne  torts. 
So  after  re-entry  a  disseisee  shall  recover  mesne  profits ;  but  no  relation  can 
make  a  void  act  good.  If  a  good  feoffment  be  made,  a  subsequent  livery  con* 
firms  the  conveyance,  and  passes  the  estate ;  but  if  a  freehold  were  conveyed 
to  commence  in  futuro,  no  livery  afterwards  would  help  that  conveyance 
which  was  originally  void.  In  actions  for  mesne  profits  the  demise  in  a  re- 
covery in  ejectment  is  conclusive  evidence  of  a  title  from  that  time:  where* 
as  if  the  plaintiff  should  recover  in  this  ejectment,  trespass  for  mesne  profits 
might  be  supported  before  the  party  had  a  title.  And  so  upon  this  point  jttdg* 
ment  was  given  by  the  whole  Court  for  the  defendant. 


IN  THE  FIFTY-FIRST  YEAR  OF  GEORGE  111.       847 

As  to  the  limitation  to  the  trustees,  little  was  mid  ;  but  the  judges  rather  rn- 
dined  to  think  it  was  contingent,  and  consequently  the  freehold  vested  in  Fleet- 

IMPS  MJWwwtBT* 

[Another  ejectment  was  brought  in  the  name  of  Smith,  Lessee  of  John  Dor- 
mer, Esq.  v.  Parkhurst  and  Others*  laying  the  demise  subsequent  to  the 
entry ;  on  which  a  special  verdict  was  found  to  the  same  effect  as  in  this  case ; 
end  after  great  debate  and  consideration  it  was  unanimously  held  in  K.  B. 
Mich.  14  Geo,  &]  7  Hod.  366M  18  Vin.  Abr.  413.  pi.  &,  and  FeameTs 
Cent.  Bern.  333.]  that  the  remainder  to  the  trustees  was  vested  and  not  con- 
tingent,  and  was  to  take  effect  in  possession  on  the  determination  of  the  pre* 
cedent  estate  in  any  manner,  by  reason  of  the  words  "  or  other  sooner  deter- 
mination," te. :  and 'consequently,  that  the  fine  levied  and  recovery  suffered 
by  the  tenant  for  years,  and  his  eldest  son  the  first  remainder-roan  in  tail 
male  after  the  estate  of  the  trustees  to  preserve  contingent  remainders  during 
the  life  of  tenant  for  years,  Were  void.  And  the  judgment  for  the  plain- 
tiff was  affirmed  on  a  writ  of  error  in  the  House  of  Lords  by  the  opinionsrof 
the  judges  for  the  reasons  delivered  by  Lord  C.  J.  Wilks  in  mile's  Rep. 
387.  &  C.a  Atk.  135.] 


Crosley  t>.  Ham. 

It  East,  4*7.    Hay  14, 1811. 

Tha  holders  in  America  rf  two  bills  of  the  nne  tenor,  hiving  transmitted  them  to  hie  agents 
here  to  present  them  for  acceptance^  and  receive  the  money  when  doe,  end  pay  over  a 
part  of  &  to  the  plaintiff;  while  the  bHIo  so  remained  in  hit  agent'*  hand*,  agreed  with 
the  defendant,  the  iadorser,  (who  had  lent  his  indoraement  on  each  to  the  drawer,  from 

)f  one  of  the  bills  he  should  be  ex- 
been  presented  for  acceptance  by 
enta,  not  knowing  of  anch  eigeement 
•  principal  and  the  indoraer,  assigned  one~of  the  dishonoured  bills  to  the  plaio- 
,  who  was  informed  of  the  dishonour,  and  who  received  it  liable  to  all  Ka  infirmities, 
hat  wishes*  notice  of  each  agreement ;  held  that  the  bill  ao  received  by  the  plaintiff  was 
bemad  by  the  agreement  ;  and  that  the  defendant,  having  afterwards  taken  np  and  die- 
charged  the  other  bill,  which  had  remained  in  the  hands  of  the  same  agenu,  was  dischar- 
ged from  both. 

THE  plaintiff  declared  upon  a  bill  of  exchange,  dated  Portsmouth  in  North 
America  the  10th  of  February,  1804,  drawn  bv  J.  Clark  upon  Dickerson  and 
Co.  in  London  for  450*.  sterling,  payable  at  60  days  sight  to  the  defendant  or 
order,  and  indorsed  by  him:  and  alleged,  that  the  bill  was  presented  to 
Dkherson  and  Co.  for  acceptance  on  the  27th  of  April  following,  when  it 
was  dishonoured,  and  protested  for  non-acceptance,  and  notice  thereof  given 
to  the  defendant  The  defendant  pleaded  the  general  issue  :  and  at  the 
trial  before  Lord  EUenhorough,  C.  /.at  the  sittings  after  Trinity  teroi,  1810, 
the  plaintiff  recovered  a  verdict  for  5962,,  subject  to  the  opinion  of  this  Court 
on  the  following  case  : 

The  bill  in  question,  and  another  of  the  same  tenor,  having  been  drawn 
by  dark  and  indorsed  by  the  defendant  for  the  accommodation  of  Clark, 
and  left  in  Clark9s  hands  so  indorsed,  were  paid  over  by  Clark  to  one 
Parry  in  February,  1804.  The  defendants,  Clark  and  Parry  were  all  resid- 
ing at  that  time,  and  till  after  the  14th  of  April  following,  in  New  Hampshire, 
in  America.  Parry t  on  the  1st  of  March  following,  remitted  the  two  bills  to 
Fasell  and  Bousfteld,  his  correspondents  in  London,  accompanied  by  directions 
to  make  a  payment  to  the  plaintiff,  to  whom  Parry  then  was  and  still  re- 
mains indebted  in  a  large  sum.  The  bills  having  arrived  in  London  on  the 
26th  of  April  following,  were  left  by  Favell  and  Bousfidd  with  Dickerson  and 
Co.  toe  acceptance,  who  returned  for  answer  the  next  day  that  tbey  could  not 
accept  at  present;  and  the  bills  were  then  regularly  presented  by  a  notary  and 
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protested  for  non-acceptance,  of  which  due  notice  we*  given  to  toe  defendant. 
On  the  12th  of  April,  1804*  Parry  wrote  from  America  a  letter  to  the  plain- 
tiff, who  resides  at  Halifax  in  Yorkshire,  advising  him  of  the  beforemeptioaed 
remittance,  and  directions  to  Faoell  and  Bousfield  ;  shortly  after  the  receipt  of 
which  letter  in  England  the  plaintiff  applied  for  the  4501.  to  Favell  a,od  $ous- 
field,  who,  on  the  6th  of  June,  delivered  oyer  to  him  the  bill  of  exchange  io 

Question ;  at  the  same  time  informing  him  of  the  previous  presentment  to  the 
rawees,  and  their  refusal  to  accept,  and  that  he  must  take  it  under  aH  the  ex-. 
isting  circumstances,  and  liable  to  all  the  infirmities  that  attended  it.  The 
bill  was  on  the  29th  of  June  presented  for  payment  by  the  persons  to  whom 
the  plaintiff  bad  negociated  it,  and  from  whom  he  again  took  it  up,  and  was 
finally  dishonoured  on  that  day. 

The  defendant  produced  the  following  instrument,  with  the  signature  of 
Parry,  dated  the  14th  of  April,  1804 ;  the  admissibility  of  which,  as  evi- 
dence against  the  plaintiff,  was  resisted  at  the  trial :  "  Whereas  I  have  two 
"  sets  of  exchange  for  400/.  sterling,  each  drawn  by  X  Clark  in  favour  of  S. 
"  Ham  on  Ztafcrwn- and  Co.  Merchants  in  Londo %*nd  indorsed  by  5.  Ham : 
"  now  the  condition  of  the  instrument  is  such,  that  if  &  Ham  pay  or  cause  to 
"  be  paid  one  of  the  above  bills  in  London,  I,  the  subscriber,  agree  to  exone- 
"  rate  the  said  S.  Ham  from  the  payment  of  the  other  bill  of  450/..  both  of 
"  which  bills  I  have  remitted,  to  tyndon  to  Fa w^  and  Bousfield,  JS.  Parry.9* 
It  was  further  proved,  that  on  the  2d  of  July,  the  defendant  paid  Favell  and 
Bousfield  in  cash  and  by  another  note  of  six  months  4502.  in  discharge  of  the 
abovementioned  bill,  which  at  that  time  remained  in  their  hands,  and  was 
therenpon  delivered  up  to  the  defendant.  Neither  the  plaintiff  or  Favell  and 
Bousfield  were  apprised  till  after  the  said  2d  of  July  of  the  abovementioned 
agreement  of  the  14th  of  April,  or  of  any  other  arrangement  between  Parry 
and  the  defendant  concerning  the  bills,  or  of  any  infirmity  in  such  bills  with 
respect  to  either  of  the  parties  thereto,  other  than  the  drawees*  refusal  to  ac- 
cept. At  the  time  when  the  450/.  bill  in  Faoell  and  Bousfielfs  hands  was 
satisfied,  no  inquiry  oj  mention,  was  made  by  the  defendant  concerning  the 
bill  which  had  been  banded  over  to  the  plaintiff,  or  any  other  bill  than  the  one 
so  satisfied  ;  and  the  plaintiff  had  no  information  of  any  settlement  with  Fa- 
veil  and  Bousfield  being  intended.  The  questions  were,  1st,  Whether  the 
above  agreement  of  the  14th  of  April  ought  to  have  been  received  in  evidence 
against  the  plaintiff  in  this  action  ?  2d,  Whether  under  the  circumstances,  the 
plaintiff  is  entitled  to  recover,  or  is  barred  by  that  agreement  ?  If  the  Court 
should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover,  the  verdict  was 
to  stand :  otherwise,  a  nonsuit  was  to  be  entered. 

Marryat,  for  the  plaintiff,  contended  that  the  instrument  signed  by  Parry 
(the  original  holder  of  both  the  bills)  in  favour  of  Hjam  the  indorsee  agree- 
ing to  discharge  him  on  payment  of  one  of  the  bills  for  450/.  was  no  evi- 
dence between  these  parties,  as  being  merely  res  inter  alios  acta:  or,  if  evi- 
dence, could  not  operate  against  the  plaintiff,  the  boria  fide  assignee  and  hold- 
er of  the  other  bill  for  a  valuable  consideration,  and  without  notice  of  the 
prior  agreement ;  that  instrument  being  in  effect  nothing  more  than  an  event- 
ual acknowledgment  by  Parry  of  a  receipt  of  so  much  upon  one  bill  in  liq- 
uidation of  his  whole  debt ;  which  cannot  discharge  the  defendant  as  indorser 
upon  another  bill  in  the  hands  of  a  third  person  not  privy  or  consenting  to 
the  agreement.  Parry,  the  original  holder,  by  transmitting  the  two  bills,  as 
distinct  securities  to  Faoeli  and  Bousfield,  his  correspondents  in  this  country, 
especially  when  accompanied  with  directions  to  them  to  make  payment  out  of 
the  fund  to  the  plaintiff,  which  authorized  them  to  negotiate  the  bills,  thereby 
put  it  out  of  his  power  to  make  any  equitable  agreement  with  the  indorser  in 

£rejudice  of  the  plaintiff,  or  any  other  person  who  might  be  the  bona  fide 
older  of  the  securities.     [Lord  EUenborough,  C.  J.     Favell  and  Bousfield 
were  the  agents  of  Party  for  the  purpose  of  presenting  the  bills  fer  accep- 
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tinea  and  obtaining  payment,  and  making  a  certain  payment  out  of  tbe  fund 
to  the  plaintiff:  and  while  the  bills  were  in  their  hands,  as  such  agents,  they 
were  liable  to  be  affected  by  the  acts  of  tbe  principal ;  and  so  they  continued 
to  be,  at  least  until  the  dishonour  of  the  bills.     Then,  as  tbe  plaintiff  did  not 
take  the  bill  in  question  until  after  it  had  been  dishonoured,  did  *he  not,  ac- 
cording to  a  variety  of  authorities,  stand  in  the  same  situation  as  the  persons 
from  whom  he  then  received  it,  who  were  the  agents  of  Parry  f  Would  he 
not,  therefore,  stand  in  the  situation  of  Parry  himself,  who  had  before  such 
negotiation  of  this  bill  bound  himself  by  the  agreement  with  Ham  to  exoner- 
ate him  from  the  payment  of  it,  if  the  other  were  taken  up,  as  it  has  been  ? 
If  so,  will  not  the  plaintiff  who  received  the  bill  after  its  dishonour  be  bound 
by  the  same  equity  ?]     The  bill  was  still  current  when  the  plaintiff  took  it 
from  FaveU  and  Bousfield :  and  there  is  a  great  distinction  between  taking  it 
dating  that  period,  and  after  it  is  over-due  :  in  the  latter  case  only  is  it  set* 
tied  that  the  holder  takes  it  subject  to  all  the  equities  belonging  to  it  in  the 
hands  of  the  party  from  whom  he  received  it ;  the  reason  of  which  is,  that 
when  due,  it  is  no  longer  considered  as  in  a  negotiable  state.     [Bayley,  J.     It 
is  certainly  still  negotiable  when  due.     But  is  there  any  case  where  a  distinc- 
tion has  been  taken  between  a  bill  dishonoured  for  non-acceptance,  and  where 
it  is  so  for  non-payment :  it  has  equally  the  mark  of  dishonour  on  the  face  of 
it:  the  noting  for  dishonour  is  always  annexed  to  the  bill.     Lord  EUenbor* 
ough,  C.  J.     The  case  of  Boehm  v.  Stirling,  7  Term  Rep.  423,  shews  that 
a  note  over-due,  is  still  negotiable,  though  the  party  receiving  takes  it  subject 
to  the  equities  attached  to  it  in  the  hands  of  the  former  holder :  but  after  the 
dishonour  in  the  first  instance  the  holder  might  immediately  have  sued  the 
drawer.]     Supposing  the  plaintiff  to  be  affected  by  tbe  equity  attached  to  the 
bill  as  against  Parry :  yet  nothing  appears  to  preclude  Parry  himself  from 
recovering  on  the  bill :  his  assent  to  receive  part  of  his  demand  from  his  debt- 
or for  the  whole,  (no  fund  being  provided  for  the  satisfaction  of  the  remaind- 
er nor  any  agreement  for  this  purpose  with  third  persons  or  other  creditors) 
would  not  bind  him  in  law  or  equity.     Then  again  before  the  agreement  was 
executed  tbe  bill  in  question  had  changed  hands  for  a  valuable  consideration. 
It  was  assigned  to  the  plaintiff  by  FaveU  and  Bousfield  on  tbe  6th  of  June  ; 
and  it  was  not  till  the  2d  of  July  that  the  other  bill  was  taken  up  and  satis- 
fied by  the  defendant  to  FaveU  and  Bousfield,  who  were  all  the  time  igno- 
rant of  the  agreement  between  Parry  and  the  defendant.     But  after  the  plain- 
tiff had  become  the  bolder  of  one  of  the  bills  for  a  valuable  consideration 
and  without  notice,  the  defendant  could  not  discharge  himself  from  it  under 
the  equity  of  an  agreement  known  only  to  himself  and  Parry,  by  making 
satisfaction  for  the  other  bill,  without  any  inquiry  after  this,  in  order  to  learn 
whether  it  had  been  negotiated.     [Lord  EUenborough,  C.  J.     FareU  and 
Bousfield  had  no  authority  from  their  principal  to  pass  the  bill  at  all  to  the 
plaintiff.     Two  bills  were  remitted  to  them  as  agents  for  Parry  to  receive 
payment  of  them,  and  out  of  the  money  when  received  to  make  a  certain  pay- 
ment to  the  plaintiff.     Bay  ley,  J.     They  altered  the  situation  of  their  princi- 
pal by  handing  over  the  bill  to  the  plaintiff;  for  though  his  name  was  not 
opon  it,  yet  if  the  plaintiff  could  recover  upon  it  against  Ham,  that  would 
make  Parry  liable  over  to  Ham,  which  he  aid  not  contemplate  when  he  put 
the  bills  in  the  hands  of  his  agents  for  the  purpose  which  be  directed.]     The 
agreement  was  executory  till  after  the  time  when  the  plaintiff  became  the 
holder  of  this  bill :  but  if  the  payment  of  one  of  the  bills  could  be  a  satis- 
faction for  the  other,  tbe  defendant  ought  not  to  have  satisfied  the  one  in  the 
hands  of  Parry's  agents  without  inquiring  for  the  other :  for  if  the  option 
Rated  with  him  of  satisfying  which  he  pleased,  it  was  in  bis  power  to  make 
ait  bargain  with  the  holder  of  either  to  defeat  the  claim  of  the  other. 

CopUy.  contra,  waa  stopped  by  the  Court. 

Lord  Eixbwborottgh,  C.  J.    The  plaintiff  took  this  bill  after  tbe  diahon- 

Vot.  VH.  32 
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oar  of  it  by  the  drawees ;  he  therefore  took  it  with  all  the  existing  infirmities, 
belonging  to  it  at  the  time.  What  then  was  its  infirmity  in  this  case  ?  Par* 
ry,  the  original  holder  in  America,  had  sent  it,  together  with  another  bill  of 
the  same  tenor,  to  his  correspondents  here,  with  directions,  not  to  pass  it 
but  to  get  it  accepted  and  recede  the  money  when  due,  and  to  make  a  pay* 
ment  thereout  to  the  plaintiff,  to  whom  he  was  indebted.  The  money  when 
received  to  Parry'*  use  was  to  be  distributed  in  part  to  the  plaintiff,  and  for 
that  purpose  the  bill  was  put  into  middle  hands.  But  the  period  of  applica- 
tion nerer  arrived,  because  the  period  of  payment  of  the  bill  never  arrived,  it 
having  been  dishonoured  when  presented.  In  the  mean  time,  it  appears 
that  an  agreement  was  entered  into  in  America  between  Parry,  the  owner 
of  both  the  bills,  and'  Ham,  the  defendant,  virtually  declaring  that  these  were 
duplicates  in  fact  of  the  same  security,  and  that  the  payment  of  one  should  be 
taken  in  satisfaction  of  both  :  and  even  if  this  had  not  been  so  intended  origi- 
nally, there  was  nothing  in  the  way  of  making  such  an  agreement  between 
the  parties  themselves  who  were  interested  in  the  bills  at  the  time :  for  it 
must  be  recollected  that  FaveU  and  Bovsfid^  had  no  authority  from  Parry  to 
pass  the  bills.  Then  the  plaintiff,  who  took  it  from  them  after  the  dishonour 
took  it  with  its  infirmities,  and  subject  to  this  agreement  between  Parry \  the 
then  owner,  and  the  defendant ;  whereby  payment  of  one  of  the  bills  was 
agreed  to  be  received  as  payment  of  boih.  Then  payment  having  been  made 
by  the  defendant  of  the  other  bill  which  remained  in  the  hands  of  FaveU  and 
Bousfield,  this  bill  also  is  satisfied,  and  the  plaintiff  cannot  recover  upon  it. 
Both  the  points,  therefore,  reserved  at  the  trial  are  against  the  plaintiff;  for 
the  agreement  stated  was  properly  received  in  evidence ;  and  the  plaintiff  took 
the  bill  after  the  dishonour,  subject  to  all  its  infirmities,  one  of  which  was  the 
agreement  between  Parry  and  Ham,  which  bound  the  bill  in  question(l). 

Gftoss,  J.  was  of  the  same  opinion. 

Bayley,  J. (a)  FaveU  and  Bousfield,  the  agents  of  Parry ,  were  the  same  as 
Parry  himself  for  this  purpose ;  and  it  is  a  known  rule  that  whoever  takes  a 
hill  after  its  dishonour  takes  it  with  all  the  infirmities  belonging  to  it  The 
defendant  originally  lent  his  indorsements  on  these  bills  to  Clark,  by  whom 
they  were  paid  over  to  Parry  ;  and  afterwards  Parry  consented  and  agreed 
with  the  defendant,  that  on  payment  of  one  of  the  bills,  the  other  should  also 
be  given  up  to  him.  At  that  time  Parry  had  fair  reason  for  believing  that  he 
had  authority  to  make  such  an  agreement,  because  he  had  transmitted' the  bills 
to  his  correspondents,  not  to  pass  them  away,  but  to  receive  the  money  upon 
them  from  the  drawees,  and  pay  over  a  part  to  the  plaintiff  when  received  : 
but  the  money  never  was  received  by  Parry's  agents,  and  while  the  bills  were 
still  in  their  bands,  Parry  made  the  agreement  with  the  defendant  which 


bound  those  bills. 


Postea  to  the  Defendant 


The  King  v.  Barfoot,  Phillips,  and  Easton. 

18  East,  60*3.    May  16,1811. 

A  castom-boose  officer  bat  authority  to  tens  unaccustomed  goods,  with  ths  carriage  and 
horses  carrying  off  the  same,  though  out  of  the  limits  of  the  pat ticalar  port  of  which  he  ii 
r   denominated  an  officer  in  bsi  deputation  from  the  commissioners  of  enstoms. 

_  AN  information  charged,  that  on  the  first  of  July,  50  6.  3,  at  Lewishmm  in 
Sent,  /.  Phidips  being  one  of  the  officers  of  customs  of  our  lord  the  king,  with 

.  „■»     .    ■       ■  ■  ■        -.      -  -  '■      ■■  ■— ■  ■■ ■  ■    -■■..— 

(1)  [See  0'£tt/i  T-  **»*»• l  M"10-  *18*    6  T*v»t  808,  aad  sane  ease  in  Error,  i  U. 
8t».  282.*— W.J 

(a)  Ia  Blent,  J.  was  absent  from  iajKspositien 
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Barfoot  and  Easton,  watermen,  acting  in  his  aid  and  assistance  as  such  officer, 
seized  to  the  use  of  the  king,  as  forfeited,  certain  goods  (Bandanna  handker- 
chiefs, &c.)  and  a  carriage  and  two  horses  drawing  the  same,  used  in  the  con- 
veyance of  the  said  goods,  which  might  be  lawfully  seized  by  Phillips  as  tuch 
officer.  That  Barfoot  and  Easton,  so  acting  in  his  aid  and  assistance,  had  the 
same  in  their  custody  and  possession  ;  and  that  it  was  the  duty  of  Phillips, 
as  such  officer,  and  of  the  other  defendants  so  assisting  him,  to  secure  the 
same  goods,  carriage,  and  horses,  so  seized  for  the  use  of  the  king.  That  the 
three  defendants,  having  made  such  seizure,  unlawfully  intending  to  cheat  and 
defraud  the  king  in  bis  revenue  of  the  customs,  after  the  seizure,  and  while 
the  goods,  carriage,  and  horses  were  in  their  possession,  unlawfully  and  cor- 
ruptly, and  contrary  to  their  duty  io  that  behalf,  took  and  received  from  one 
J.  P.  a  bribe  (slating  it,)  unlawfully,  corruptly,  and  contrary  to  their  duty  in 
that  behalf,  to  relinquish 'the  possession  of  the  said  goods,  &c.;  so  that  the 
same  should  not  be  received  for  the  use  of  the  king  ;  and  did  wrongful!}',  cor- 
ruptly and  contrary  to  their  duty  in  that  behalf,  relinquish  the  possession  of 
the  said  goods,  &c.;  and  the  same,  though  seized  as  aforesaid,  Were  not  secur- 
ed for  the  use  of  the  king ;  In  contempt,  &c. 

The  statute  S\A.nn.  c.  7.  s.  17,  gives  authority  to  seize  such  goods,  with  the 
boats,  carriages,  and  horses,  &c.  used  in  landing  or  conveying  the  same. 

When  the  defendant  Barfoot  was  brought  up  after  trial  and  conviction  to 
receive  judgment : 

Gurney,  on  his  behalf,  (having  obtained  leave  of  the  Court  for  that  purpose 
within  the  four  first  days  of  the  term,)  objected  to  the  evidence  given  at  the  trial 
as  to  the  authority  of  Phillips  to  make  the  seizure  in  question  (a),  which  was  in 
fact  made  in  a  chaise  upon  Black heathy  as  being  out' of  his  jurisdiction.  This 
evidence  was  a  deputation  from  the  commissioners  of  the  customs,  who  thereby 
"  coos  tit  uted  and  appointed  J.  Phillips  to  be  a  waterman  intheport  o/ London,  to 
N  do  and  perform  all  things  to  the  said  office  or  employment  belonging;  by  virtue 
"  whereof  he  hath  power  to  enter  into  any  ship,  6rc.  or  other  vessel;  and  also 
"  in  the  day-time  with  a  writ  of  assistants  under  the  seal  of  his  majesty's  Court  of 
"  Exchequer,  and  taking  with  him  a  constable,  head  borough,  or  other  public 
M  officer  next  inhabiting,  to  enter  into  any  house,  &c.  or  other  place  whatsoever, 
"  not  only  within  the  said  part,  but  also  within  any  other  port  or  place  whatsoever, 
"  there  to  make  diligent  search.  &r..,  and  in  case  of  resistance  to  break  open  any 
"  door,  trunk,  &c.,  or  any  other  parcel  or  package  whatsoever,  for  any  goods  pro- 
"  hibited  to  be  exported  out  of,  or  imported  into  the  said  port,  or  whereof  the 
"  customs  or  other  duties  have  not  teen  duly  paid,  and  the  same  to  seize  to 
u  his  majesty's  use,  and  to  secure  the  same,  &c.  in  all  which  premises  he  is 
"  to  proceed  in  such  manner  as  the  law  directs,  &c.  This  deputation,  he  con- 
tended, did  not  authorize  Phillips,  without  the  writ  of  assistants  and  the  pres- 
ence of  a  local  public  officer,  to  seize  the  goods  any  where  on  shore  out  of  the 
limits  of  the  port  of  London,  as  Blaekheath,  he  said,  clearly  was.  And  he 
denied  that  the  stat.  8  Ann.  c.  7,  or  the  stat.  13  &  14  Car.  2.  c.  11.,  which 
was  also  referred  to  at  the  trial,  gave  the  officer  general  authority  to  seize  out 
of  his  limits. 

The  Court,  however  were  clearly  of  opinion  (without  hearing  the  counsel 
for  the  crown,  The  Attorney-General,  Garrow,  and  Roe,)  that  Phillips  had 
authority  to  make  the  seizure  in  question,  by  virtue  of  his  general  appoint- 
ment as  a  custom-house  officer,  though  designated  by  the  particular  denomi- 
nation of  waterman  in  the  port  of  London,  and  by  virtue  of  the  several  acts 
giving  custom-bouse  officers  authority  to  seize  uncustomed  goods.  That  the 
deputation  given  in  evidence  did  not  confer  and  limit  his  power  to  seize  in  the 

(a)  The  itat  18  &  14  Car.  2.  c  11.  t.  6,  requires  tenor*  of  an«nstomsd  goods  to  be 
suds  by  authorized  oAoars. 
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particular  instance,  but  merely  notified  to  the  officer  generally  what  he  had 
authority  by  law  to  do,  which  authority  was  conferred  by  his  appointment  as 
custom-house  officer  and  under  the  several  acts  of  parliament  conferring  au- 
thorities upon  such  officer  generally,  by  whatever  name  designated.  The  de- 
fendant afterwards  received  sentence. 


Mowbray  v.  Schuherth. 

13  East,  608.    May  18, 1811. 

A  defendant  has  the  tame  time  to  plead  after  the  delivery  of  a  bill  of  particulars  aa  be  had 
when  the  summons  for  it  waa  retainable. 

•  UPON  a  rule  for  setting  aside  interlocutory  judgment  for  irregularity,  with 
costs,  it  appeared  that  the  defendant,  having  had  time  to  plead  given  till  the 
18th  of  March,  obtained  a  summons  for  a  bill  of  particulars,  which  was  serv- 
ed on  the  11th  of  March,  but  when  returnable  did  not -appear.  That  the  par- 
tisulars  were  in  fact  delivered  on  the  27th  of  April,  and  Judgment  was  signed 
for  want  of  a  plea  on  the  3d  of  May  For  the  plaintiff,  it  was  contended  by 
Nolan,  on  the  authority  of  Hifferman  v.  Langelle,  2  Bos.  &  Pull.  363,  that 
an  order  for  a  bill  of  particulars  does  not  suspend  the  time  for  pleading  ;  but 
if  that  be  out,  the  plaintiff  may  sign  judgment  immediately,  (or  at  most,  he 
said,  within  24  hours)  after  the  delivery  of  the  particulars.  While  Reader, 
for  the  defendant,  insisted  that  the  defendant  had  the  whole  time,  for  pleading 
after  the  particulars  delivered,  as  he  had  given  him  originally ;  which  in  this 
case  would  have  extended  beyond  the  3d  of  May.     But 

The  Court,  after  conferring  with  the  Master  as  to  the  practice,  said,  that 
the  rule  was  that  a  defendant  had  the  same  time  to  plead  after  the  delivery  of  the 
particulars  as  he  had  when  the  summons  for  the  bill  of  particulars  was  return- 
able. In  this  case,  however,  the  Court  set  aside  the  judgment  on  payment  of 
costs,  on  an  affidavit  of  merits. 


Glyn,  Bart,  and  Another  v.  Baker. 

13  East,  509.    May  21, 1811. 

The  plaintiffs  and  the  defendant'having  each  lodged  their  respective  India  bonds  with  the  i 
bankers,  who  afterwards  privily,  and  without  the  defendant *a  authority,  sold  his  bonds,  and 
npoo  his  demand  of  them  delivered  op  to  him  the  India  bonds  of  the  plaintiff*  to  the  same 

,  total  amount,  and  payable  to  the  same  obligee  (being  always  the  treasurer  of  the  Company, 
who  indorsee  such  bonds  in  blank  before  they  are  circulated,)  bot  having  different  numbers 
and  for  different  separate  sums,  and  therefore  manifestly  distinguishable  from  his  own  bonds; 
though  the  defendant  did  not  know  that  they  were  the  property  of  another,,  bnt  waa  told  by 
the  bankers  that  they  had  exchanged  his  original  bonds  for  these:  held  that  the  defendant 
having  sold  the  plaintiffs'  bonds  so  received  from  his  own  agents,  who  had  acted  mala  fide 
in  passing  them  to  him,  waa  liable  to  answer  over  to  the  plaintiffs  for  the  amount,  in  an  ac- 
tion of  assumpsit  for  money  had  and  received  to  their  use. 

THE  plaintiffs  brought  assumpsit  for  money  had  and  received  by  the  de- 
fendant to  their  use,  as  treasurers  of  the  Globe  Insurance  Company ;  and  at 
the  trial  before  Lord  EUenborough,  C.  J.  at  Guildhall,  a  verdict  was  found 
for  the  plaintiffs  for  30967.  18*  9d.  subject  to  the  opinion  of  the  Court  on  this 
case. 

Devaynes  and  Co.  were  bankers  in  London,  with  whom  the  Globe  Insurance 
Company  banked,  and  were  likewise  in  the  habit  of  depositing  securities  for 
safe  custody  only.  On  the  28th  of  April  and  the  9th  of  June,  1806,  the  com* 
pany  gave  orders  to  Devaynes  and  Co.  to  purchase  India  bonds  for  them, 
which  Devaynes  and  Co.  accordingly  did  to  the  amount  of  17,0002.,  through 
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the  medium  of  brokers,  whose  notes  of  the  numbers  and  other  particulars  of 
the  bonds  so  purchased  were  handed  over  to  the  company,  to  shew  that  the 
order  was  executed ;  but  the  bonds  themselves  remained  in  the  hands  of 
Devaynes  and  Go.  to  be  kept  till  the  company  might  call  for  them.  Among 
these  bonds  were  five  of  the  following  amount,  date,  and  numbers :  F.  420. 
dated  31st  March,  1810,  for  1000Z.  G.  221,  368,  545,  625,  of  the  same  date, 
each  for  5001.  Devaynes  and  Co.  had  in  August  and  October*  1808,  purchas- 
ed for  the  defendant,  (who  also  banked  with  Devayne's  house)  India  bonds  in 
number  IS  to  the  amount  of  3500/.  and  delivered  to  the  defendant  the  bro- 
ker*? notes  containing  the  numbers  and  other  particulars  of  such  18  bonds  ; 
but  the  bonds  themselves  were  left  in  the  hands  of  Devaynes  and  Co*  for 
safe  custody.  Upon  the  11th  of  June,  1810,  the  defendant,  being  at  the 
banking-house  of  Devaynes  and  Co.,  asked  for  his  bonds,  the  particulars  of 
which  were  shewn  to  him  from  their  books,  and  he  signed  a  receipt  for  them, 
meaning  to  take  them  awav ;  but  did  not ;  they  had  in  fact  been  sold  by  Devaynes 
and  Co.  in  September,  lSt)9 ;  though  that  fact  was  not  communicated  to  the 
defendant.  On  the  14th.  of  July*  1810  Devaynes  and  Co.  received  a  letter 
from  the  defendant,  dated  Barnstable,  12  July,  1810,  in  which  he  said,  "  I 
"have  to  beg  you  will  send  by  post  my  India  bonds  cut  in  two ;  the  other 
"  halves  to  remain  with  you."  Before  the  receipt  of  this  letter,  namely,  in 
September,  1809,  Devaynes  and  Co.  had  sold  the  defendant's  bonds,  and  by 
the  post  they  sent  to  him,  without  the  knowledge  of  the  Globe  Insurance 
Company,  the  halves  of  the  five  bonds  above-mentioned  belonging  to  the 
company*  inclosed  in  the  following  letter :  "  London,  14th  July,  1810. 
"  We  received  your  favour  of  the  12th,  and  agreeably  to  your  request  in- 
"  close  you  the  halves  of  10  East  Jrafta  bonds  amounting  to  3500/.  When  you 
"  acknowledge  the  receipt  of  them  we  will  send  you  the  other  parts.  We 
"  have  exchanged  them  for  large  ones,  in  order  to  save  postage."  On  the  17th 
of  July,  1810,  the  defendant  acknowledged  the  receipt  of  these  halves,  and 
desired  that  the  other  halves  might  remain  with  Devaynes  and  Co.  Devaynes 
and  Co.  became  bankrupts  on  the  1st  of  August,  1810:  and  after  their  bank- 
ruptcy they  sent  the  remaining  halves  of  the  five  bonds  to  the  defendant,  who 
sold  them  for  the  amount  for  which  the  verdict  was  taken.  The  defendant 
knew  the  numbers,  as  well  as  the  dates,  amounts,  and  letters  of  his  own  bonds, 
which  differed  in  all  these  respects  from  those  of  the  Globe  Insurance  Com- 

Cny  ;  and  the  five  bonds  which  he  received  were  not  indorsed  by  the  Globe 
suraoce  Company,  or  by  any  person  on  their  behalf,  or  by  Devaynes  and  Co., 
or  any  person,  except  the  original  obligee  named  in  each  bond.     The  form  of 
an  India  bond  was  annexed  to  the  case.(a)     If  the  plaintiffs  were  entitled  to 
recover,  the  verdict  was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 
Taidy,  for  the  plaintiffs,  relied  on  the  general  principle,  that  the  wrongful 

(a)  No.    D.  (8636.)  1002. 

The  United  Company  of  Merchants  of  England,  trading  to  the  East  Indies  do  acknowl- 
edge to  have  received  of  W.  O.  Sibley,  100/.,  which  the  said  company  promise  to  repay  to 
the  said  TV.  0.  8.  hie  execntore,  &c  (by  indorsement  hereon.)  with  interest  for  the  same 
from  the  Slat  of  'March  last,  after  the  rate  of  4/.  per  cent,  at  the  East  India-house,  in  Le*id- 
emhall-etreet  London,  on  six  months'  notice  to  be  given  by  the  company  in  the  London  Qa- 
Ttttt,  or  on  aix  months  notice  to  be  given  by  the  eaid  W.  O.  8.t  his  execntore,  Sic  to  the 
company's  accountant  in  writing,  at  the  East  India-house  aforesaid.  For  the  trne  payment 
whereof,  in  manner  aforesaid,  toe  said  company  do  hereby  bind  themselves  and  their  succes- 
sors n  the- penal  sum  of  200/.  In  witoeee  whereof  the  said  company  have  canted  their  com- 
mon seal  to  be  hereunto  affixed,  the  let  day  of  April,  1788. 
S  No.  D.  (8686.)  /.  *Y. 

•~    Sijpied  by  order  of  the  Court  of 
q    Directors  of  the  said  Company.  (L.  8.) 

W.  Richardson, 
ft     .      C  Cartwrifht. 

S    (Indorsed  with  half-yearly  payments  of  mtereat.) 
5    (Signed  by  W.  G.  Sibley,) 
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disposition  by  one  person  of  the  property  of  another  does  not  devest  the  title 
of  the  original  owner;  which  is  exemplified  by  the  exception  in  the  case  of 
sales  in  market  overt,  2  Inst.  713,  14,  sustained  only  on  the  ground  of  the  pub- 
lic notoriety  of  the  transaction  and  for  the  sake  of  public  convenience ;  and 
by  the  instance  of  agents  having  limited  or  special  powers  of  disposition  over 
the  property  of  others,  which  if  they  exceed  or  vary  from,  the  transfer  is  in- 
valid. Therefore,  a  factor  cannot  pledge  the  property  committed  to  his  dispos- 
al for  sale.  This  rule  holds  in  all  cases,  not  specially  excepted,  where  the 
property  of  one  person  confided  to  the  custody  of  another  is  in  its  nature  dis- 
tinguishable, or  has  an  earmark ;  and  the  want  of  a  distinguishing  character 
is  the  ground  on  which  Lord  Holt  says,  in  Ford  v.  Hopkins,  1  Salk.  284,  "  if 
money  be  stolen  and  paid  to  another,  the  owner  of  the  money  can  have  no 
remedy  against  him  that  received  it.  Bat  (he  adds)  that  if  Bank-notes.(a) 
Exchequer-notes,  or  Million-tickets,  or  the  like,  be  stolen  or  lost,  the  owner 
has  such  an  interest  or  property  in  them  as  to  bring  an  action  into  whatsoever 
hands  they  are  come."  It  was  only  by  slow  degrees  that  negotiable  instru- 
ments, such  as  bills  of  exchange  indorsed  in  blank,  and  deposited  with  bank- 
ers or  agents,  have  been  admitted,  Collins  v.  Martin,  1  Bos.  &  Pall.  649,  to 
pass  the  property  by  delivery  to  bona  fide  holders,  without  regard  to  the  prop- 
erty of  those  who  so  pass  them.  But  though  East  India  bonds  may  in  fact 
have  obtained  a  circulation  greater  than  other  bonds,  yet  in  their  nature  they 
are  no  more  negotiable  than  the  bonds  of  any  individual :  in  a  court  of  law 
the  company  are  only  liable  to  the  obligee  ;  and  in  his  name  only  can  the  as- 
signee of  such  a  bond  soe  here :  and  certainly  Devaynes  and  Co.  bad  no  au- 
thority from  the  plaintiffs  to  pass  the  bonds.  [Le  Blanc,  J.  If  the  defend- 
ant's counsel  mean  to  build  any  argument  upon  the  negotiability  in  fact  of 
these  instruments,  ought  not  the  fact  itself  to  have  been  stated  in  the  case? 
Lord  Ellenborough,  C.  J.  If  it  be  meant  to  liken  these  to  the  case  of  bank- 
ers' notes,  in  MiUer  v.  Race,  1  Burr.  452,  as  having  acquired  in  fact  a  nego- 
tiable quality,  and  being  received  as  cash  ;  or  to  ordnance  debentures,  notes, 
bills,  and  other  securities  of  the  same  description,  which  are  circulated  daily 
in  the  money  market;  the  fact  of  such  negotiability  should  be  stated.  But 
supposing  it  were  so  stated,  how  could  a  right  of  action  upon  those  securities 
be  made  to  pass  by  such  a  practice  to  the  holder  of  them,  where  by  law  no 
such  right  passes  ?  There  must  always  be  that  impediment  existing  to  the  le- 
gal negotiability  of  such  instruments  :  which  distinguishes  them  from  bills  of 
exchange  and  securities  of  that  nature  in  which  the  legal  interest  passes,  un- 
der the  law  merchant,  by  indorsement  and  delivery  to  another. 

Best,  contra,  stated  that  the  bonda  of  the  East  India  Company  were  always 
made  payable  to  their  own  treasurer,  and  were  indorsed  by  him  before  tbey 
were  issued  :  in  which  state  they  were  afterwards  negotiated,  and  passed  by 
delivery  from  one  to  another. 

Lb  Blanc,  J.  It  is  clear  that  no  action  could  be  brought  upon  this  bond 
but  by  Sibley  the  obligee,  or  in  his  name ;  or  if  he  died,  in  the  name  of  bis 
executors.  Here  then  are  persons  entrusted  with  the  securities  of  A.  and  of 
B.t  who  part  with  the  securities  of  A,,  and  when  called  on  by  him  for  them, 
jjive  him  the  securities  of  B.  That  difficulty  can  only  be  met  by  assimilating 
such  securities  to  cash,  which,  whether  it  has  an  earmark  set  on  it,  or  not,  if 
passed  by  the  person  entrusted  with  it  to  a  bona  fide  holder  for  valuable  con- 
sideration without  notice,  cannot  be  recovered  by  the  original  owner :  but  bow 
does  the  similitude  hold  ? 

Batlbx,  J.     Is  there  not  another  difficulty  in  the  ease  ?    The  defend- 

(a)  Bank-notes  are  now  to  far  considered  like  common  enrrtat  romt,  without  in  ear- 
mark, that  tbey  cannot  be  followed  by  the  original  owners  into  the  bands  of  bonaJUU  bold*" 
for  a  valuable  consideration,  without  notice.  Lown4t$  r.  *tf  ftrfsrte*,  ante,  ISO.  And  w 
JSolomo*  v.  The  Bank  of  England,  there  cited,  p.  186. 
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ant  lodged  his  own  bonds  with  Devaynes  and  Co.,  and  knew  that,  as  bankersr 
they  had  no  authority  to  sell  them  ;  notwithstanding  which,  he  received  from 
them  other  bonds,  not  those  which  he  had  deposited  with  them,  and  which  it 
turns  out  that  they  had  no  authority  to  part  with.  Is  he  not  then  concluded 
by  the  mala  fides  of  his  own  agents  ?    This  was  not  a  sale  in  market  overt. 

Toddy  added,  that  even  if  the  fact  were  found  that  such  instruments  were 
commonly  negotiated,  he  should  contend  that  they  were  not  by  law  negotia- 
ble :  and  cited  Modish  v.  Ekins(a)  where  in  trover  for  a  navy  bill,  the  origi- 
nal owner  recovered  it  from  the  defendant  who  had  bought  it  at  a  fair  market 
price  from  one  to  whom  it  had  been  sold  by  Todd,  the  plaintiff's  agent  for  set- 
tling his  account  with,  and  receiving  his  balance  from  the  commissioners  of 
the  navy,  but  who  had  no  authority  from  the  plaintiffs  to  dispose  of  the  bill. 

Lord  Ellenborough,  C.  J.  Does  not  the  defendant  at  all  events  derive 
his  title  from  a  defective  source  ?  He  received  these  bonds  as  substitutes  for 
his  own  from  his  own  agents,  who  acted  mala  fide  in  giving  them  to  him  : 
then  the  principal  taking  them  through  such  agency  must  take  them  with  all 
the  defects  of  title  belonging  to  the  agent.  The  defendant  therefore  cannot 
resist  the  action  either  in  form  or  substance.  Any  individual  might  as  well 
say  that  he  would  make  his  bond  negotiable. 

Grose,  J.  The  defendant  cannot  hold  this  property  without  the  consent  of 
the  true  owner  to  the  delivery. 

Le  Blanc,  J.  Even  if  the  case  went  to  trial  again  to  inquire  into  the  fact 
of  the  negotiability  of  India  bonds,  the  defendant  would  never  be  able  to  per* 
snade  a  jury  to  find  that  they  were  negotiable  instruments  like  bills  of  ex- 
change. 

Batley,  J.  If  the  defendant  had  gone  into  the  market  and  bought  these 
bonds  without  any  knowledge  of  the  defect  of  title  in  the  person  who  sold 
them,  that  would  have  been  a  different  case  :  but  here  he  took  them  from  his 
own  agents,  which  agents  knew  that  they  had  no  authority  to  sell  them. 

Best,  for  the  defendant,  acquiesced  upon  this  expression  of  the  clear  opinion 
of  the  Court(2). 

Postea  to  the  Plaintiffs. 

'_  .  ■  -  .  ■ ■  ■  ■  ■■         ■!  ■* 

(e)  fryer's  Rep.  73.  I  have  a  MS.  note  of  the  fame  ease,  under  the  name  of  M*  Lynch 
i.  EUm,  taken  by  Mr.  Short,  a  cotemporary  at  the  bar,  which  itatei  that  the  plaintiff teat 
■  general  letter  of  attorney  to  Todd,  hie  agent,  "  to  uplift,  settle,  and  adjoet  all  accounts  with 
the  navy  for  him;  to  receive  all  freight  doe,  and  all  profile  belonging  to  the  plaintiff  aa  roas- 
ter of  the  ship;  to  contract,  agree,  or  compound  with  the  navy  for  bia  debta;  to  give  acauit- 
tasces  for  the  plaintiff;  and  to  do  every  thing,  aa  if  the  plaintiff,  who  waa  the  contractor,  him- 
self were  present  [After  the  argument,  in  which  it  was  contended  that  Todd  bad  an  author- 
ity eooi'led  with  an  interest,  which  enabled  him  to  pass  the  property  in  the  bill:  and  also  thai 
the  navy  bill  was  to  be  considered  as  money  ;J 

Lzi,  C.  J.  I  was  at  the  trial  of  opinion  for  the  plaintiff,  and  it  was  with  some  difficolty  I 
ww  prevailed  on  to  mako  a  case  of  it..  I  think  there  is  no  foundation  from  any  rules  of  law 
to  consider  this  aa  a  property  in  the  vendee  by  virtue  of  any  authority  given  to  Todd.  It  is 
■id,  that  this  gives  Todd  not  only  a  power  but  an  interest  too:  but  I  think  it  eaa  give  him  no 
power  to  receive  the  money  on  the  navy  hill,  unless  the  navy  bill  was  the  same  as  a  hank> 
note,  which  it  never  was  considered  as  being;  like. 

Weight,  J.  mentioned  a  case  of  DavilTa  v.  J3trrtn/r,(l)  in  Lord  C.  J.  PratTt  time,  on 
*  lottery  order.  Todd%  on  parting  with  the  navy  bill,  warranted  it;  and  it  appeared  on  the 
aaugnment  that  he  acted  only  aa  attorney.    Judgment  for  the  plaintiff  par  fete*  Ctertam." 

(2)  [See  Jackton  v.  Clarke,  1  Y.  fe  1.  216.  Barton  v.  William,  5  B.  &  A.m.  ^fo- 
ri on  Agency,  220.— W  ]       ' 

(1)  Probably  the  same  case  as  that  mentioned  in  1  Stra.  800,  on  a  question  as  to  the- 
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Pasraore  v.  North. 

18  East,  617.    May  1,  1311. 

Th«  indorsee  of  a.bill  of exchange,  made  payable  65  daya  after  date,  which  waa  leaned  by  the 
drawer,  and  indorsed  by  the  payee,  who  died  before  the  day  when  it  bore  date,  may  make 
title  through  such  indorsement  to  recover  on  the  bill  against  the  drawer. 

THE  plaintiff,  as  indorsee,  sued  the  defendant,  as  drawer  of  a  bill  of  ex- 
change, dated  Huddersfield,  11th  May,  1810,  whereby  the  defendant  required 
William  Brook  and  Co.  London,  65  days  after  date,  to  pay  to  Thomas  Totty, 
or  order,  200/.  value  received,  and  place  the  same  to  account, as  advised.  At 
the  trial  in  London,  before  Lord  EUenborough,  C.  J.  a  verdict  waa  found  for 
the  plaintiff  for  233/.,  subject  to  the  opinion  of  the  Court  on  the  following 
case. 

The  defendant,  on  the  4th  o/May,  1810,  drew  the  bill  in  question,  dated  the 
llth,  and  delivered  it  to  Totty,  the  payee,  who,  after  indorsing  it  for  a  valuable 
consideration  to  the  plaintiff  on  the  5th  o/May,  died  on  the  same  day.  On  the 
12th  the  defendant  sent  to  Brook  and  Co.,  the  drawers,  tbe  following  letter,  sign- 
ed by  him.  "  York,  12th  May,  1810,  Gentlemen— On  Friday,  the  4th  instant 
"  1  drew  upon  you  for  200/.  in  favour  of  Mr.  Thomas  Totty,  bearing  date  the 
"  11th,  at  65  days,  and  was  paid  to  him  in  advance  for  goods  to  be  delivered 
"  afterwards.  This  morning  I  am  informed  he  lost  his  life  by  a  fall  from  his 
"  horse  on  the  following  day,  the  5th  ;  and  under  the  circumstances  above- 
"  mentioned  I  conceive  he  could  not  make  a  legal  transfer  of  it,  (although  it 
"  is  probable  he  would  pay  it  the  next  day  at  Doncaster,)  and  to  avoid  the 
M  difficulty  of  getting  refunded,  I  have  to  desire  you  to  decline  the  acceptance 
44  and  payment  of  it."  The  bill  was  duly  presented  for  acceptance  and  pay- 
ment ;  but  Brook  and  Co.,  in  pursuance  of  the  defendant's  letter  of  the  12th 
of  May,  refused  to  accept  or  pay  it.  On  the  4th  of  May,  there  was  a  balance 
due  from  Totty  to  the  defendant  of  70/.  9*.  9d.,  and  on  the  morning  of  that  (Jay 
Totty  sent  two  wasrgon  loads  of  malt  to  the  amount  of  124/.  from  his  making- 
house  at  StttbVs'Hall,  12  miles  from  Wakefield,  and  ordered  his  waggoners 
to  deliver  the  same  at  the  navigation  warehouse  at  Wakefield,  for  tbe  defend- "" 
ant's  use ;  and  the  malt  was  delivered  there  accordingly  about  12  o'clock 
of  that  day;  but  the  navigation  company  never  forwarded  goods  with- 
out a  written  order  for  that  purpose  from  the  party  sending  them.  About 
2  o'clock  of  the  same  day  Totty  applied  to  the  defendant  at  Wakefield 
market  to  draw  the  bill  in  question,  and  promised  to  provide  for  the 
amount  by  malt  or  cosh  before  the  same  should  become  due,  and  inform- 
ed him  that  he  had  that  morning  sent  two  waggon  loads  of  malt  for  the 
defendant's  use,  which  would  be  delivered  at  Wakefield  on  that  or  the  fol- 
lowing day :  whereupon  the  defendant  drew  tbe  bill  in  question.  Afterwards, 
in  the  course  of  the  same  day,  Totty  gave  a  written  order  at  the  navigation 
warehouse  for  the  malt  to  be  forwarded  to  North  at  Huddersfield  :  and  the 
malt  was  accordingly  forwarded  to  Huddersfield,  and  arrived  there  on  the  10th 
of  May,  and  the  defendant  paid  the  freight  for  the  same.  Totty  had  previous- 
ly sold  other  parcels  of  malt  to  the  defendant,  which  had  been  forwarded  to 
bim  by  the  navigation  from  Wakefield  to  Huddersfield,  and  the  defendant  had 
always  paid  the  freight.  No  other  malt  was  sent,  or  other  provision  made 
for  the  payment  of  the  bill.  The  defendant  having  refused  to  pay  the  amount 
of  the  bill  to  the  plaintiff,  this  action  was  brought ;  and  while  it  was  pending 
the  plaintiff  on  tne  3d  of  January,  1811,  wrote  this  letter  to  the  defendant; 
"  Sir — Finding  by  my  attorney  notice  has  been  given  in  the  action  against 
"  you,  as  I  understand  from  Mrs.  Totty  you  was  indebted  to  the  late  Mr.  Tot- 
*«  ty  130/.,  of  course  your  bill  was  drawn  for  70/.  more  than  the  goods  receiv 
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•  ed.  Now  to  save  the  expence  of  trial,  which  will  be  very  serious,  I  am  wil- 
M  ling  to  receive  of  you  the  130/.  and  get  the  remainder  (70Z.)  of  Mrs.  Tatty  ; 
u  yoo  paying  half  the  expencea  at  present  incurred.  As  my  attorney  is  go- 
Ming  off  for  London  on  Friday  morning,  your  answer  by  return  will  oblige, 
"Sir,  &c.  T.  Pasmorc.  Doncaster,  3d  January,  1611."  To  this  letter  the 
defendant  wrote  for  answer,  dated  Huddersfield  January  4th,  1811,  after  ac- 
knowledging the  receipt  of  the  plaintiff's  letter,  that  he  had  no  objection  to 
pay  the  plaintiff  the  balance  he  stood  indebted  in  to  Mrs.  Totty.  The  plain- 
tiff replied  by  letter  of  the  6th  of  January,  1811,  that  he  had  that  morning 
sent  a  letter  to  Mrs.  Totty,  expressing  what  he  had  proposed  to  the  defendant : 
that  she  had  retured  a  verbal  message,  saving  that  she  knew  nothing  what  the 
defendant's  account  was,  nor  would  she  do  any  thing  till  the  expiration  of  the 
time  allowed  by  law :  and  concluded  with  the  plaintiff's  regret  that  it  could 
not  be  settled.  The  question  reserved  was,  Whether  the  plaintifi  was  enti- 
tled to  recover  any,  and  what  sum  ?  If  he  were  entitled  to  recover,  the  ver- 
dict was  to  be  entered  for  such  sum  as  the  Court  should  direct :  if  he  were 
not  entitled  to  recover/a  nonsuit  was  to  be  entered. 

Bkhardson,  for  the  plaintiff,  said  that  there  were  two  questions,  1st. 
Whether  the  bill  having  been  drawn  and  indorsed  to  the  plaintiff  before  the 
day  that  it  bears  date,  and  the  payee  having  died  before  that  day,  it  was  a  nego- 
tiable instrument  at  the  time,  within  the  custom  of  merchants,  so  that  the  pay- 
ee could  convey  a  title  to  it  by  his  indorsement  to  the  plaintiff?  And  2dly, 
If  the  plaintiff  could  sue  on  it  at  all,  to  what  amount  he  was  entitled  to  recov- 
er? 1st,  The  date  of  a  bill,  as  of  a  deed,  Com.  Dig.  328.  Fait,  B.  3,  is  in 
itself  quite  immaterial  in  respect  of  the  obligation  of  the  parties  to  it ;  for  if 
a  deed  have  no  date,  or  a  false  or  impossible  date,  it  takes  effect  from  the  de- 
livery :  the  presumption  of  law  is  that  it  is  meant  to  operate  immediately,  if 
do  other  period  of  operation  be  assigned  by  the  terms  of  the  deed  itself.  Here 
the  date  is  no  otherwise  material,  than  as  it  serves  to  ascertain  by  reference 
the  period  at  which  the  bill  was  intended  to  become  payable,  and  whether  it 
was  antedated  or  postdated  can  make  no  difference  in  this  case,  it  being  made 
payable  65  days  after  the  actual  date.  In  Riissel  v.  Langstaffe,  Dougl.  514, 
an  indorsement  written  on  a  blank  check  was  held  to  bind  the  indorser  for 
any  sum  or  time  of  payment  which  the  party  to  whom  it  was  entrusted  chose 
to  insert  in  it. 

Lord  Ellbnborotjgh,  C.  J.  The  period  at  which  the  bill  is  payable 
appears  in  this  case  by  reference  to  the  actual  date  ;  and  so  far  only  it  is  ma- 
teria) to  advert  to  it.  All  that  we  have  of  statuteable  recognition  upon  this 
subject  is  against  the  general  materiality  of  the  date :  for  the  slat.  17  Geo.  3. 
c.  30.  requires  (amongst  other  things)  that  bills  of  exchange  and  promissory 
notes,  &c.  for  sums  of  20*.,  and  less  than  5/.,  "  shall  bear  date  before  or  at  the 
time  of  drawing  or  issuing  the  same,  and  not  any  day  subsequent  thereto  ;" 
which  implies  that  the  same  regulation  is  not  necessary  to  be  observed  in  oth- 
er bills  for  larger  sums.  Let  us  hear  what  objection  "the  defendant's  counsel 
makes  to  this  bill :  does  he  mean  to  say  that  it  was  in  abeyance  in  the  imme- 
diate time  between  the  issuing  of  it  and  the  date. 

LUtledaU  for  the  defendant.  The  bill  never  had  any  operation  by  the  cus- 
tom of  merchants,  which  does  not  apply  to  an  instrument  carrying  a  false  ap- 
pearance and  deception  upon  the  face  of  it.  It  was  only  meant  to  be  taken 
as  issued  at  the  time  of  the  date,  and  till  that  day  it  was  not  a  negotiable  in- 
strument, however  it  might  bind  the  drawer  to  answer  for  the  amount  to  the 
payee  or  his  executors.  The  indorsement  then  was  with  reference  to  the 
same  time,  and  could  not  have  had  any  legal  operation  till  then ;  but 
before  that  time  arrived  the  death  of  the  payee  destroyed  the  possibility  of 
its  ever  becoming  a  negotiable  instrument. 

Lord  Ellenbobough,  C.  J.  What  deception  does  the  postdating  hold  out  f 
Whoever  takes  the  bill  before  the  day  when  it  bears  date  must  see  that  it  is 

Vol.  VIL  33 


268  CASES   IN   EASTER  TEEM 

only  payable  at  66  days  after  that  date.  A  bill  without  any  date  would  still 
be  a  good  bill :  then  why  is  not  this  as  good  ?  The  act  to  which  I  have  re- 
ferred directs  that  bills  drawn  for  less  than  SL  shall  be  made  payable  within 
three  weeks  after  the  date  ;  which  would  have  been  futile,  without  prohibit* 
ing  them  to  be  postdated.  The  .postdating  of  drafts  upon  hankers,  unless 
drawn  upon  bill  of  exchange  stamps,  is  by  another  act(a)  prohibited  voder  a 
penalty,  and  the  draft  made  void :  and  this  perhaps  may  have  led  to  the  idea 
that  this  bill  was  void,  to  which  the  same  objection  does  not  apply.  The 
time  of  payment  in  this  case  is  certain  with  reference  to  the  actual  date. 

The  rest  of  the  Court  (Grose,  J.  absent)  agreed ;  Is  Blanc,  J.  adding  that 
the  very  party  who  now  set  up  tbe  defence  that  this  was  not  a  negotiable  instru- 
ment, was  the  person  who  issued  it  into  the  world  as  such.  And  they  held 
that  the  plaintiff  was  entitled  to  recover  for  the  whole  amount  of  the  bill ;  for 
which  he  took  his  judgment  accordingly. 


Wallace  and  Others,  Assignees  of  Anderson  and  Eades, 
Bankrupts,  v.  Breeds  and  Another. 

18  East,  522.    May  21,  1811. 

Where  a  tale  note  for  the  purchase  of  60  tons  of  Greenland  oil  waa  delivered  by  the  seller's 
broker  to  the  purchasers  to  be  naid  for  by  their  acceptaoce,  payable  at  a  future  day;  and 
they  afterwards  received  from  the  eellera  an  order  on  tbeir  wharfingers  for  the  delivery  of 
the  60  oat  of  90  tona  of  their  oil;  yet  aa  the  custom  of  tbe  trade  waa  for  the  cooks  to  be 
searched  by  tbe  seller's  cooper,  and  for  a  broker  on  behalf  of  both  parties  to  ascertain  the 
foot  dirt  and  water  ia  each  (for  which  allowance  waa  to  be  made,)  and  then  tbe  casks 
were  to  be  filled  op  by  tbe  seller's  cooper  at  tbeir  ezpenee;  alt  which  was  to  precede  the 
delivery  to  tbe  buyer :  held  that  the  sale  waa  not  complete  to  pass  the  property;  bat  that 
the  sellers,  oo  the  iosolveocy  and  subsequent  bankruptcy  of  the  buyers,  before  snch  acts 
done  and  delivery  made,  might  countermand  it 

IN  trover  for  50  tons  of  Greenland  oil,  a  verdict  was  found  for  the  plain- 
tifls  for  22002.  at  the  trial  before  Lord  Ellenborough,  C.  J.  at  Guildhall,  sub- 
ject to  the  opinion  of  the  Court  on  this  case : 

Anderson  and  Eades  being  traders  and  co-partners  on  the  1st  of  February, 
1810,  before  their  bankruptcy,  purchased  of  Heselton  and  Smith,  through  their 
brokers  Day  and  Pierce,  60  tons  of  Greenland  oil,  then  lying  at  Griffin* 
wharf  in  casks,  at  441.  per  ton,  to  be  paid  for  by  tbe  buyers'  acceptance  at 
4  months  from  the  expiration  of  14  days ;  and  the  following  sale-note  was 
thereupon  delivered  to  Anderson  and  Eades.  "  Sold  for  Heselton  and  Smith 
to  Anderson  and  Eades  50  tons  of  Greenland  oil,  at  44Z.  per  ton,  in  casks,  to 
be  received  at  Griffin's-wharf  in  14  days,  and  paid  for  by  the  buyer's  accept- 
ance at  4  months  from  the  expiration  of  14  days.  Allowance  for  foot- 
dirt  and  water  as  customary.  Day  and  Pierce,  brokers.  February  1st, 
1810." 

'  The  defendants  are  wharfingers  and  co-partners,  and  carry  on  their  business 
at  Griffin' s-wharf,  where  the  oil  purchased  was  lying.  On  the  13th  Februa- 
ry, 1810,  Anderson  and  Eades  applied  by  letter  to  Heselton  and  Smith  for  an 
order  of  delivery  of  (he  oil:  which  order  was  given  as  follows;  "Messrs. 
Breeds  and  Farncomb,  Griffin's-wharf—  Please  to  deliver  to  Messrs.  Anderson 
and  Eades  60  tons  of  our  Greenland  oil,  ex  90  tons.  February  15,  1810.  H. 
and  S."  The  order  was  sent  to  the  defendants'  wharf,  and  received  by  their 
clerk  in  their  counting-house  on  the  13th  of  February.  On  the  14th,  An- 
derson and  Eades  being  then  in  insolvent  circumstances,  the  order  was  coun- 
i    "- '  ...  .  .  ..■■■■  ■ 

(a)  Vide  48  Geo.  8.  c.  149.  s.  12.  In  Allen  v.  Kum,  1  East,  485.  it  waa  held  that  a 
.  draft  on  a  banker  post-dated,  and  issued  before  the  day  of  the  date,  though  not  intended  to 
he  used  till  that  day,  required  to  be  stamped  by  the  stat  81  Geo.  8,  e.  26. 
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termanded  by  Hesdton  and  Smith,  and  at  the  time  of  such  countermand  noth- 
ing had  been  done  upon  the  order :  the  oil  remained  in  the  same  state- as  at 
the  time  of  sale.  The  oil  has  since  been  delivered  to  Hesdton  and  Smith  by 
the  defendants.  On  the  4th  of  April,  1810,  Anderson  and  Fades  became 
bankrupts  :  shortly  afterwards  a  commission  was  duly  issued  against  them* 
under  which  the  plaintiffs  were  chosen  assignees,  and  on  the  16th  of  June, 
1810,  demanded  the  60  tons  of  oil  from  the  defendants.  Before  Greenland 
oU  is  delivered,  it  is  the  constant  custom  to  have  the  casks  searched  by  a  cooper 
employed  by  the  seller  ;  and  it  is  also  the  custom  for  a  broker,  on  behalf  both  of 
the  buyer  and  seller,  to  attend  to  make  a  minute  of  the  foot-dirt  and  water  in 
each  cask  ;  and  the  casks  are  then  filled  up  by  the  sellers9  cooper  at  the  seller's 
expence,  and  delivered  in  a  complete  state,  containing  the  quantity  sold  ;  none 
of  which  circumstances  had  taken  place  at  the  time  of  the  countermand.  At 
the  time  of  the  sale  and  countermand  Hesdton  and  Smith  had  90  tons  of  oil 
contained  in  180  casks  lying  at  the  defendant's  wharf.  If  the  plaintiffs  were 
entitled  to  recover,  the  verdict  was  to  stand  :  if  not,  then  a  nonsuit  was  to  be 
entered. 

Scarlett,  for  the  plaintiffs,  contended  that  the  property  in  the  60  tons  of  oil 
passed  to  the  bankrupts,  upon  the  order  for  delivery  to  them  from  the  sellers, 
received  by  the  defendants,  the  wharfingers,  on  the  day  before  the  counter- 
mand. He  compared  this  to  the  case  of  Whitehouse  v.  Frost,  12  East,  614, 
where  a  similar  order  for  delivery  of  10  out  of  40  tons  of  oil ;  the  whole  of 
which  remained  in  the  custody  of  the  original  owners ;  (which  order  was 
made  by  the  former  purchaser  of  the  10  tons,  and  was  accepted  by  the  origi- 
nal owners,  but  not  measured  out  by  them  ;)  was  held  to  pass  the  property  to 
the  subvendees  of  the  10  tons,  who  afterwards  became  bankrupts  before  the 
delivery.  And  he  endeavoured  to  distinguish  this  from  Rugg  v.  Minett,  11 
East,  210,  which  was  a  sale  of  turpentine  in  casks,  by  auction,  at  so  much  a 
cwt ;  where  the  casks  were  to  be  taken  at  a  certain  marked  quantity  t  except 
the  two  last,  out  of  which  the  seller  was  to  fill  up  all  the  rest  before  they  were 
delivered.  There  the  property  in  the  casks  which  were  filled  up  was  held  to 
pass  to  the  purchasers,  notwithstanding  they  remained  in  the  warehouse  of 
the  seller :  but  it  was  not  held  to  pass  in  those  casks  which  remained  to  be 
filled  up  by  the  seller,  nor  in  the  two  last  which  were  sold  at  uncertain  quan- 
tities. Bat  there  the  price  could  not  be  ascertained  till  the  casks  were  filled 
up,  the  turpentine  having  been  sold  by  the  cwt. ;  nor  as  to  the  two  casks, 
till  the  actual  measurement  of  what  remained  after  filling  up  the  rest ;  the 
contract  therefore  was  not  completed,  for  want  of  ascertaining  the  quantity 
sold,  which  was  to  be  done  by  the  seller.  Whereas  here,  the  sale  was  of  a 
specific  quantity,  and  at  a  certain  price ;  and  nothing  remained  to  be  done  to 
ascertain  either  the  quantity  (a)  or  the  price;  but  only  it  was  to  be  measured 
oat  by  the  warfingers,  as  in  Whitehouse  v.  Frost  it  was  to  be  measured  out  by 
the  original  owners,  in  whose  custody  it  remained.  And  as  to  the  custom  for 
the  seller's  cooper  to  search  the  casks  previous  to  the  delivery  of  the  oil :  that 
cannot  vary  the  quantity  or  price  of  it ;  and  so  cannot  affect  the  contract  of 
sale :  nor  can  the  subsequept  allowance  for  foot-dirt  and  water,  which  was  to 
he  ascertained  by  the  common  agent  of  the  buyer  and  seller. 

Lord  Ellenborough,  G.  J.  The  difference  between  this  case,  and  that  pf 
Whitehouse  v.  Frost,  is,  that  there  nothing  remained  to  be  done  by  the  sel- 
ler in  order  to  complete  the  sale  as  between  him  and  the  buyer :  but  here  it  is 
expressly  found,  that  some  things  did  remain  to  be  done  by  the  seller  which 
were  to  precede  the  delivery  to  the  buyer;  the  casks  were  to  be  searched  by 
a  cooper  employed  by  the  seller,  and  after  the  foot-dirt  and  water  in  each  of 
the  casks  were  ascertained  by  the  broker  attending  on  behalf  of  both  parties 

(a)  VUe  Zegury  v.  Fur*tU>  8  Caapb.  N.  P.  Caa.  840. 
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the  casks  were  to  be  filled  up  by  the  seller's  cooper  at  bis  expence,  and  deliv- 
ered in  a  complete  state,  containing  the  quantity  sold.  These  were  material 
acts  to  be  done  by  the  seller  before  the  delivery  to  the  buyer:  and  the  Courts 
have  frequently  laid  hold  of  circumstances  like  these  to  retain  the  property  in 
favour  of  the  unpaid  seller:  and  before  the  oil  was  measured  out  and  these 
things  were  done,  the  delivery  was  countermanded. 

The  other  Judges  concurred  in  a  judgment  of  nonsuit  to  be  entered(l)(2). 

Parnther  was  to  have  argued  for  the  defendants. 


Doe,  Lessee  of  Stewart,  v.  Sheffield. 

18  East,  526.    May  21, 1811. 

Under  a  devise  of  land  to  "  the  tistert"  of  /.  H.  (generally,)  their  heirs,  Stc,  at  UnanU  in 
common,  and  not  aa  joint  tenants,  one  of  three  aiatera  of  /.  H.  who  alone  survived  at  the 
time  of  the  devise  made,  and  who  alao  survived  the  testator,  entitled  to  take  the  whole, 

But  eyen  if  ahe  had  been  only  entitled  to  a  part,  (whether  a  moiety  or  a  third,)  the  resides 
woald  not  have  gone  to  the  heir  at  law,  aa  in  ease  of  a  lapsed  derise  ;  whioh  supposes  the 
deeeaaed  siaters  to  have  been  once  capable  of  taking  under  the  will ;  hnt  to  the  reeidnary 
legatee,  to  whom  waa  devised  certain  other  lands,  "  and  also  all  other  the  testator's  lands, 
Sic.  not  therein  before  disposed  of,  Sic.  and  all  other  bis  real  and  personal  estate  whatso- 
ever, which  he  might  be  poaseasod  of  or  entitled  to,"  ate. 

THIS  ejectment  was  brought  to  recover  one-third  of  freehold  premises  at 
Newby,  in  Cumberland  ;  and  at  the  last  assizes  for  that  county,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  this  case  : 

Jacob  Hind  being  seised  in  fee  of  the  premises,  by  his  will  duly  executed, 
dated  17th  of  March,  1802,  "  gave  and  devised  them  unto  the  sisters  of  John 
"  Howard^  to  hold  the  same,  to  them,  their  heirs  and  assigns  for  ever,  as  ten- 
"  ants  in  common,  and  not  as  joint  tenants."  He  also  gave  and  devised  unto 
Joseph  Scott  all  that  his  freehold  messuage  and  tenement  at  Baldwinholm,  in 
the  parish  of  Orton  in  the  county  of  Cumberland ;  and  also  all  other  his 
messuages,  tenements,  and  dwelling-houses,  with  their  rights,  members,  and 
appurtenances,  in  Maryport ;  and  also  all  other  his  freehold  messuages  and 
tenements,  lands,  hereditaments,  and  premises,  whatsoever  and  wheresoever 
the  same  might  be,  which  he  was  in  any  manner  entitled  unto  or  interested 
in,  and  not  thereinbefore  disposed  of;  also  all  his  parts  or  shares  of  ships,  &c: 
also  all  his  stock  in  trade,  debts,  ore.  bonds,  leases,  mortgages,  and  all  other 
securities  for  money  ;  and  all  other  his  real  and  personal  estate  whatsoever, 
which  he  might  die  possessed  of,  or  any  way  entitled  unto  :  to  hold  the  same, 
to  him,  his  heirs,  executors,  ore.  forever :  subject  nevertheless  and  charged 
(inter  alia)  with  the  payment  of  the  debts  and  legacies  thereby  given  and  be- 
queathed, and  particularly  specified.  And  amongst  other  legacies,  he  gave 
and  bequeathed  unto  the  children  of  Mary  Stewart*  deceased,  late  wife  of  John 
Stewart,  (father  of  the  lessor  of  the  plaintiff,)  2601.  to  be  equally  divided 
amongst  them,  share  and  share  alike.  And  also  bequeathed  to  the  children  of 
Robert  Motley  202.  to  be  equally  divided  amongst  them,  share  and  share  alike. 
A  copy  of  the  will  accompanied  the  case. (a)  Previous  to  the  making  of  the 
will  there  had  been  three  sisters  of  John  Howard ;  but,  at  the  time  of  making 
the  will,  one  only,  Sarah  the  wife  of  Paul  Dyson,  was  living.  The  testator 
died  seised  on  the  7th  of  April,  1803,  without  issue  ;  when  Paul  Dyson  and 
Sarah  his  wife,  the  sole  surviving  sister  of  John  Howard,  entered  into  posses- 
sion, and  afterwards  conveyed  the  premises  in  question  to  the  defendant 
The  testator's  father  had  two  sisters,  Abigail  Hind,  and  Mary  Hind,  who,  up. 

(1)  Vide  Stoveld  r.  Hughet  £  oJ.  14  Eajt,  808. 

(2)  [See  note  to  12  East,  614,  Whitthouw  y.  Frost.— V?) 

(a)  Parts  of  the  will,  not  originally  inserted  in  the  ease,  having  been  referred  to  by  the 
Court,  1  have  inserted  those  parts. 
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on  the  death  of  the  testator  without  issue,  became  his  co-heiresses  at  law. 
The  lessor  of  the  plaintiff  is  the  grandson  and  heir  at  law  of  Abigail  Hind; 
sod  John  Howard,  mentioned  in  the  will,. is  the  son  and  heir  at  law  of  Mary 
Hind*  The  lessor  of  the  plaintiff  claims  one  third  of  dpe  premises  in  question 
as  co-heir  with  John  Howard  of  two  thirds  thereof.  The  question  was,  Whe- 
ther, under  the  above  devise,  Sarah  Dyson,  the  sole  surviving  sister  of  John 
Howard*},  the  time  of  making  the  will,  was  entitled  to  the  whole  of  the  prem- 
ises devised,  or  only  to  one-third  ?  And  if  to  one-third  only,  whether  the  les- 
sor of  the  plaintiff,  as  one  of  the  heirs  at  law  of  the  testator,  was  entitled  to 
one-third*  or  Joseph  Scott  the.  residuary  devisee  ?  If  Sarah  Dyson,  under  the 
said  devise,  were  entitled  to  one-third,  and  the  heirs  at  law  to  the  remaining 
two-thirds,  the  verdict  was  to  stand :  but  if  the  residuary  devisee  were  enti- 
tled to  the  said  two-thirds,  or  Sarah  Dyson  were  entitled  to  the  whole,  then  a 
non-suit  was  to  be  entered. 

Uttledale  for  the  plaintiff.  The  first  question  is,  whether  under  the  devise 
to  the  sisters,  generally,  of  J.  Howard,  Sarah  Dyson,  the  only  surviving  sis- 
ter living  at  the  time  of  making  the  will,  was  entitled  to  the  whole,  of  only  to 
one-third,  fiy  directing  the  sisters  to  take  as  tenants  in  common,  and  not 
as  joint  tenants,  the  testator  manifestly  intended  that  the  three,  who  were  once 
living,  should  take  several  estates  or  shares,  which  were  not  to  go  over  from 
the  one  to  the  other.  He  uses  the  term  sisters  in  the  plural,  which  shews 
that  he  meant  more  than  one  to  take.  [Le  Blanc,  J.  The  use  of  that  term 
would  be  satisfied  if  he  believed  that  two  of  them  only  were  living :  why  then 
is  it  to  be  supposed  that  he  intended  Sarah  Dyson  io  take  a  third  only  ;  why 
not  a  moiety  ?]  No  further  facts  could  be  collected  than  what  are  stated  : 
bat  as  there  had  been  in  fact  three  sisters,  and  it  does  not  appear  that  he 
had  been  informed  of  the  death  of  either,  it  must  be  presumed  that  he  believed 
them  all  to  be  still  living,  and  intended  accordingly  to  leave  this  estate  to 
them  in  thirds.  2dly.  If  the  two-thirds  were  undisposed  of,  they  would  not 
go  to  the  residuary  devisee,  because  he  was  only  to  take  what  was  "  not  there- 
in before  disposed  of:"  and  the  testator  considered  that  he  had  before  dispos- 
ed of  the  premises  in  question  to  all  the  sisters  of  /.  Howard,  though  it  turns 
oat  that  only  one  of  them  can  take  her  share.  The  cases  of  Wright  v.  Hall, 
Fortes.  182,  Roe  v.  Fludd,  lb.  184,  and  Doe  v.  Sheffeld,  Willes,  293,  are  in 
point  against  the  residuary  devisee,  and  in  favour  of  the  heir  at  law.  Sprig g 
v.  Sprigg,  2  Vera.  394,  and  Jackson  v.  Kelly,  2  Ves.  285,  admit  this  to  be 
the  general  rule  as  to  the  real  estate.  Here  indeed  there  was  no  person  to 
take  at  the  time  of  the  making  the  will,  which  is  the  only  distinction  between 
this  and  the  cases  in  Fortescue ;  but  that  cannot  alter  the  effect  of  the  devise 
to  the  residuary  devisee ;  as  the  intention  of  the  devisor,  with  respect  to  him, 
mast  be  the  same,  whether  the  particular  devisee  were  alive  or  dead  at  the 
time. 

Payley,  contra,  contended  that  the  surviving  sister  of  J.  Howard  took  the 
whole  estate;  either  assuming  that  the  testator. was  ignorant  of  the  real  state 
of  /,  Howard's  family,  or  upon  the  legal  effect  of  the  words  of  the  devise. 
In  the  first  view  of  the  case,  the  testator  could  not  have  looked  so  much  to  the 
particular  individuals  as  to  the  class  of  relations  whom  he  meant  to  benefit ; 
and  such  a  general  intent  has,  in  many  cases,  been  carried  into  effect,  notwith- 
standing a  defective  description  of  the  persons  who  were  to  take  under  it. 
As  in  Stabbing  v.  Walksy,  2  Bro.  Gh.  Rep.  86,  where  the  residue  of  stock 
was  devised  in  trust  "  between  the  two  daughters  of  T.  S.,  in  equal  shares, 
daring  their  lives ;  and  if  either  died,  then  to  pay  the  whole  to  the  survivor 
daring  life :  and  if  both  died,  then  the  whole  to  fall  into  the  residue :"  T.  & 
having  in  fact  three  daughters,  all  were  held  to  take  equal  shares.  That  was 
decided  upon  the  authority  of  Scott  v.  Fenhoulet,  in  1779,  where  a  legacy 
*as  given  to  Captain  Compton  and  each  of  his  two  daughters,  if  each  or  either 


262  CASES  IN  EASTER  TERM 

should  survive  Lady  Chadwkk.  And  Captain  Compton  having  more  than 
two  daughters*  all  were  held  to  take  equally.  In  Garth  v.  Merrick*  1  Bro. 
Ch.  Sep.  31,  there  was  a  bequest  of  a  residue  to  the  testator's  nx  grandchild* 
ren  by  name ;  but  the  name  of  one  of  them  was  repeated,  and  that  of  another 
omitted ;  yet  all  took  equal  shares.  In  Tonkyns  v.  Tonkyns,  2  Ves.  260, 
four  children  were  let  in,  though  the  bequest  was  to  three  only.  Bat  consid- 
ering it,  not  as  a  case  of  mistake,  but  on  the  legal  efiect  of  the  words,  they 
must  be  read  "  sister  or  sisters,"  or  "  such  sister  or  sisters  of  /.  H.  as  shall  be 
living  at  the  time  of  my  death."  As  where  in  Viner  v.  Francis,  2  Bro.  Ch. 
Rep.  668,  one  bequeathed  money  to  the  children  oi  bis  late  sister,  dec.  with 
the  residue  oyer ;  and  at  the  date  of  the  will  there  were  three  children  living, 
one  of  whom  died  in  the  lifetime  of  the  testator ;  the  two  survivors  were  de- 
creed to  take  the  whole.  The  Master  of  the  Rolls  considered  that  the  testa- 
tor meant  that  the  children  of  his  sisters  who  were  living  at  his  death  should 
take  the  whole  ;  which  would  equally  have  held,  though  one  only  had  sur- 
vived. Then,  considering  the  case  in  that  view,  it  comes  within  the  decision 
o  (Crooke  v.  Brooking,  2  Vera.  106,  which  was  money  bequeathed  after  A 
C.'s  death,  to  go  amongst  her  sister's  children  as  she  should  advise.  The  sis- 
ter had  six  children  at  the  death  of  the  testator,  but  only  one  child  living  at 
the  death  of  A*  ft,  who  died  without  leaving  any  directions :  and  it  was  held, 
that  the  surviving  child  should  take  all.  The  direction  of  the  testator  in  this 
case,  that  the  sisters  Should  hold  as  tenants  in  common,  could  only  be  taken 
te  apply,  if  there  were  more  than  one,  to  regulate  the  succession  between 
them :  such  word*  have  no  efiect  where  cross  remainders  are  implied.  If 
two  of  the  sisters  had  survived,  it  cannot  be  doubted  but  that  they  would  have 
taken  the  whole :  and  yet  that  would  equally  destroy  the  argument  that  each 
of  the  three  sisters  were  intended  to  take  distinct  estates.  By  the  subsequent 
bequests  of  sums  of  money  to  be  divided  between  the  children  of  Mary  Ste- 
wart, and  the  children  of  Robert  Motley,  the  testator  also  shews  that  he  did 
not  regard  the  individuals  so  much  as  the  several  families,  classes,  or  descrip- 
tions of  legatees ;  which  argument  of  noscitur  a  socHs  had  weight  with  Sir 
Thomas  Clarke,  Master  of  the  Rolls,  in  Loveday  v.  Hopkins,  Ambl.  273.  If 
the  surviving  sister  do  not  take  the  whole,  the  difficulty  which  the  Court  have 
suggested  arises  as  to  what  part  she  is  to  take  :  for  it  cannot  appear  whether 
the  testator  knew  of  the  death  of  the  two  others,  or  only  of  one.  But  2dly, 
If  she  only  took  one-third,  the  residuary  devisee  would  take  the  remaining 
two-thirds,  and  not  the  heir  at  law.  The  cases  cited  in  favour  of  the  heir 
were  all  cases  of  lapsed  devises  by  the  death  of  the  particular  devisee  in  the 
lifetime  of  the  testator :  and  in  Morris  v.  Underdown,  Willes,  297,  one  of  the 
rules  for  ascertaining  when  the  heir  should  take  is,  u  that  where  a  testator  in 
his  will  has  given  away  all  his  estate  and  interest  in  certain  lands,  so  that  if 
he  were  to  die  immediately  nothing  would  remain  undisposed  of,  he  could  not 
intend  to  give  anything  in  those  lands  to  his  residuary  devisee."  Then  the 
converse  of  that  must  hold  in  favour  of  the  residuary  devisee :  and  here  it  is 
clear  that  if  the  testator  had  died  immediately  after  making  his  will,  and  then 
the  surviving  sister  only  took  one-third,  there  would  have  been  a  residuum  of 
the  other  two-thirds  undisposed  of:  and  therefore  they  would  go  to 
the  residuary  devisee,  to  whom  the  residuum  is  given  in  the  most  ample 
words. 

IAttledale,  in  reply,  as  to  the  question  whether  the  surviving  sister  should 
take  the  whole,  distinguished  this  from  the  cases  cited  by  Foley,  as  concerning 
real  and  not  personal  estates :  and  even  in  the  latter  case,  the  Master  of  the 
Rolls  said,  in  Stebbing  v.  WaUdey,  2  Bro.  Ch.  Rep.  86,  that  he  only  yielded  to  the 
authority  of  the  cases,  and  not  to  the  reason  of  them.  Crooke  v.  Brooking, 
2  Vera.  106,  was  also  a  case  of  personal  estate.  Here  there  could  have  been 
no  cross  remainders:  and  therefore  that  argument  does  not  bear  against  the 
heir.    Next,  as  to  the  share  the  surviving  sister  should  take  ;  whether  a  moie- 
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ty  or  only  one-thud  ?  Strictly  she  is  only  entitled  to  one  third,  that  being  ac- 
cording to  the  true  state  of  the  family  at  the  time  of  the  devise ;  but  taking  it 
more  favourably  for  her,  with  reference  to  the  last  state  of  the  family,  which 
the  testator,  consistently  with  the  use  of  the  word  titter*,  might  have  had  in 
his  view,  she  would  at  most  be  entitled  only  to  half. 

Lord  Ellbkbobough,  C.  J.  Thoogh  no  case  has  been  cited  which  in  terms 
corresponds  with  this,  yet,  looking  at  the  will  itself  before  us,  I  have  little 
doubt  in  saying  that  the  testator  intended  to  devise  his  estate  to  the  several  ob- 
jects of  his  bounty  in  classes ;  taking  the  chance  of  there  being  a  greater  or 
less  number  of  persons  in  each  class ;  and  meaning  that  if  there  were  more 
than  one  individual  of  the  same  description,  they  should  all  take  equal  shares ; 
if  only  one,  that  one  should  take  the  whole  given  to  that  class  or  description. 
He  begins  by  devising  the  premises  in  question  to  the  first  class  of  persons 
whom  he  meant  to  favour,  by  the  general  description  of  "  the  sisters  of  John 
Howard .-"  the  probability  is,  that  he  did  not  know  precisely  whether  there  ex- 
isted at  that  time  one  or  more  persons  of  that  description  ;  for  he  mentions  no 
one  nominatim.    The  same  observation  applies  to  the  subsequent  distribution 
of  his  personal  estate  to  other  objects  of  his  bounty :   he  names  none,  but 
speaks  generally  of  the  children  if  Mary  Stewart  and  of  the  children  of  Bob* 
ert  Modetjy  to  whom  be  bequeaths  certain  sums  to  be  equally  divided  amongst 
them,  share  and  share  alike :  and  yet  there  is  no  doubt  but  that  if  only  one  of 
each  class  had  been  living  at  the  testator's  death,  that  one  would  have  taken 
the  whole  of  what  was  bequeathed  to  the  same  class.    It  was  so  held  in 
Crooke  v.  Brooking,  in  2  Vernon.     We  may  therefore  take  it  as  the  canon  of 
this  testator's  intention,  that  he  regarded  the  objects  of  his  bounty,  as  he  has 
described  them  generally,  in  classes.   It  cannot  then  be  disputed  but  that  Sarah 
Dyson,  the  surviving  sister  of  John  Howard,  at  the  time  of  making  the  will 
and  at  the  decease  of  the  testator,  must  take  some  portion  of  the  devised  prem- 
ises ;  and  if  she  be  not  entitled  to  the  whole,  what  part  is  she  to  take ;  a  third, 
or  the  half?    Supposing  there  had  been  ten  sisters  originally,  and  some  of 
them  had  died,  were  the  rest  to  have  taken  only  each  a  tenth ;  or  could  he 
have  meant  that  the  class  should  have  less  when  reduced  to  one  only  ?    The 
scope  of  the  will  shews  that  he  looked  to  the  class,  and  not  to  the  number  of 
individuals  who  might  happen  to  compose  it.     Then  Sarah  Dyson,  the  only 
surviving  sister  at  the  time  of  the  testator's  making  his  will,  and  at  his  death, 
who  then  represented  the  whole  class,  must  take  the  whole  estate  devised  to 
her  class.     But  even  if  Sarah  Dyton  were  not  entitled  to  take  the  whole,  the 
heir  at  law  could  not  be  entitled  to  any  part  of  the  residue  undisposed  of:  for 
this  is  not  the  case  of  a  lapsed  legacy :  but  the  residuary  devisee  is  to  take 
"all  other  his  lands,  hereditaments,  and  premises  whatsoever  and  wheresoever, 
not  therein  before  disposed  of,  <J»c,  and  all  other  his  real  and  personal  estate 
whatsoever,"  dec.  in  the  most  comprehensive  terms.     Then  admitting  the  law 
to  be  as  stated  in  the  cases  cited  on  the  part  of  the  heir  at  law,  with  respect  to 
lapsed  legacies ;  this  is  not  a  lapsed  legacy.     A  devise  is  said  to  be  lapsed 
where  the  devisee  dies  irrthe  intermediate  period  between  the  making  of  the 
will  and  the  death  of  the  testator :  but  here  the  only  existing  person,  capable 
of  taking  under  this  description  in  the  will  at  the  time  of  making  it,  continu- 
ed to  exist  after  the  testator's  death.     When  therefore  the  testator  gave  to  the 
residuary  devisee  all  his  real  estate  not  before  disposed  of,  he  meant  to  give 
Him  all  that  he  hid  not  before  given  to  the  sister  or  sisters  of  John  Howard, 
In  either  way  then  of  considering  the  will,  the  plaintiff  is  not  entitled  to  take: 
either  the  surviving  sister,  representing  the  whole  class  of  "  the  sisters  of  John 
Howard,"  would  take  the  whole  estate ;  or  if  not  the  whole,  the  residue  which 
•he  did  not  take  would  go  over  to  the  residuary  devisee. 
Gross,  J.  concurred  in  the  same  opinion. 

Le  Blanc,  J.    The  lessor  of  the  plaintiff  cannot  succeed  on  either  ground. 
It  is  clear  that  the  testator  in  devising  the  premises  to  "  the  sisters  of  John 
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Howard"  generally,  used  the  term  sister*  to  denote  that  family  as  it  was  at 
the  time  of  making  the  will,  which  is  the  time  to  took  to.  There  was 
then  only  one  sister  living :  before  that  time  there  had  been  three,  hut  two 
had  died.  And  that  has  thrown  a  difficulty  on  the  plaintiff's  counsel  to  shape 
his  argument,  in  contending  what  portion  the  surviving  sister  should  take  ; 
whether  a  third,  or  a  moiety.  Under  this  general  description,  if  there  had 
been  other  sisters  of  John  Howard  born  after  the  making  of  the  will,  who 
were  living  at  the  time  of  the  testator's  death,  all  would  have  shared  the  bene- 
fit of  the  devise (o).  Whether  there  was  a  capability  of  more  being  born  at 
the  time  of  making  the  will  does  not  appear  by  the  state  of  the  case :  but  the 
cases  cited  shew  that  the  Court  will  construe  the  collective  words,  sisters* 
children,  &c.,  as  denoting  the  family,  so  as  to  take  in  one  and  all  who  fall  un- 
der those  respective  descriptions.  But  on  the  other  point  also,  it  would  be 
clear  that  if  the  surviving  sister  did  not  take  the  whole,  the  property  undisposed 
of  would  pass  in  this  case  by  the  residuary  devise ;  for  supposing  it  not  to  go 
to  the  only  surviving  sister,  it  was  not  disposed  of  at  all  at  the  time  of  mak- 
ing the  will ;  and  then  it  would  pass  as  the  residue  not  before  disposed  of  in 
the  will  to  the  residuary  devisee.  ^Therefore,  this  is  not  like  the  case  of  a 
lapsed  legacy,  which  supposes  a  legatee  once  capable  of  taking  under  the  will, 
but  dying  before  he  could  take.  Besides,  the  words  of  the  residuary  devise 
in  this  case  are  much  stronger  than  merely  passing  what  was  not  before  dis- 
posed of;  for  after  those  words,  the  will(  b),  proceeds  "  and  all  other  his  real 
and  personal  estate  whatsoever  which  I  may  die  possessed  of,  or  any  ways 
entitled  to :"  those  words  mark  the  intention  of  the  testator  more  strongly 
even  than  the  first  words.  But  if  it  had  rested  on  the  former  words  only,  I 
should  have  thought  that  all  that  did  not  pass  to  the  surviving  sister  would  go 
to  the  residuary  devisee. 

Bayley,  J.  I  agree  that  the  surviving  sister  is  entitled  to  take  the  whole. 
It  is  said,  that  the  testator  contemplated  to  divide  the  estate  between  the  three 
sisters,  and  that  each  should  only  take  one-third  in  severalty,  without  the 
benefit  of  survivorship :  but  that  does  net  appear ;  for  it  is  left  to  "  the 
sisters,"  generally,  not  by  name :  and  it  is  not  even  stated  that  the  father  and 
mother  of  John  Howard  were  dead  ;  and  if  not,  there  might  have  been  more 
sisters  of  John  Howard  born  after  the  making  of  the  will.  If  indeed  the 
property  had  been  left  to  them  by  name(c),  as  tenants  in  common,  no  doubt  if 
one  of  them  had  died  before  the  testator,  her  share  would  have  gone  over : 
but  where  it  is  left  to  persons,  generally,  under  the  class  or  description  of 
sisters,  children,  or  the  like  ;  and  there  may  be  additional  sisters,  children,  &c 
after  the  will  is  made ;  there,  whoever  answers  the  description  at  the  death  of 
the  testator  will  take  under  such  a  deviae.  If  in  case  the  devise  had  been  to 
the  three  sisters  as  joint  tenants,  all  three  being  living  at  the  time  when  the 
will  was  made,  and  two  of  them  bad  died  before  the  testator,  still  the  surviv- 
ing sister  would  have  been  entitled  to  the  whole(ci);  and  if  a  devise  to  sisters; 
generally,  be  considered  as  attaching  on  such  as  answer  to  the  description  at 
the  death  of  (he  testator ;  I  do  not  see  how  the  want  of  knowledge  by  the 
testator  of  the  death  of  the  two  at  the  time  of  making  his  will,  which  the 
argument  for  the  plaintifl  supposes  to  have  been  the  fact,  should  prejudice  the 
sister  who  alone  survived  at  that  time.  Then,  as  to  the  other  point ;  suppos- 
ing the  survivor  not  to  take  the  whole  ;  if  in  fact  the  testator  had  not  disposed 

(a)  Vide  Garbland  v.  Mayoi,  S  Vein.  105.  Cook  v.  Cook,  ib.  545.  Weld  v.  Brad- 
bury ,  ib.  705.  Stanley  v.  Baker,  Moor,  220  :  and  Battman  v.  Roach,  9  Mod.  104.  Where 
a  limitation  over  has  been  to  children,  generally,  it  has  been  held  to  include  such  as  had  come 
in  esse  after  the  testator's  death,  and  before  the  limitation  over  took  effect  Vide  Ellison  v. 
Airy,  1  Ves.  114,  and  Baldwin  v.  Kbrver,  Cowp.  809. 

(b)  These  words,  which  were  read  from  the  will,  were  not  originally  inserted  in  the  ease. 

(c)  Vide  Page  v.  Page,  2  P.  Wms.  4S9,  2  Stra.  0?Q.  and  Man  v.  Man,  2  Stra.  905. 
(<t)  Vide  Cart.  4  and  3  Bos.  &  Pall.  16. 
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of  the  residue,  though  he  might  think  that  he  had,  it  would  pass  to  the  residu- 
ary devisee*  under  the  words  of  the  devise  to  him. 

A  nonsuit  to  be  entered(tf). 


Owston  v.  Ogle* 

It  But,  588.    May  21,  1811. 

Part-ownera  of  a  drip  having  agreed  M  Each  and  every  of  them  with  the  others  aod  each  and 
every  of  the  otbera,"  that  the  ebip  should  proceed  on  a  certain  voyage,  under  the  exclu- 
riwe  management  and  control  of  one  of  them  at  ehip's  husband  ;  and  that  after  her  return 
••«  f%U  account  tkould  bo  mad*  of  the  taid  ekip  and  her  concern*,"  and  the  neat 
profile  be  divided  m  proportion  after  deducting  ail  char  gee;  the  duty  of  making  oat  each 
ecooont  ia  cast  open  the  sbip'a  boaband;  and  for  not  doing  so,  and  not  dividing  the  neat 
profits  after  deducting  all  charges,  within  a  reasonable  time  after  the  ship's  return,  an  action 
lies  against  him  npon  the  agreement  by  eacb  of  the  part-owners;  though  it  be  not  averred 
in  terms  that  the  charges  were  or  coold  have  been  ascertained  before  the  action  brought; 
for  that  is  matter  of  defense. 

THE  plaintiff  declared  upon  a  special  agreement  in  writing,  dated  1,7th  of 
April  1809,  made  between  himself  and  the  defendant,  and  several  others  by- 
name, part  owners  of  a  ship ;  whereby  they,  and  each  and  every  of  them,  did 
agree  to  and  unth  the  others,  and  each  and  every  of  the  others,  among  other 
things,  that  the  ship  should  proceed  on  a  voyage  to  the  West  Indies,  and  should 
be  under  the  exclusive  management  and  control  of  the  defendant,  as  husband 
thereof,  without  any  interference  ;  that  he  might  repair,  fit  her  out,  and  supply 
ber  with  all  such  stores  as  he  thought  expedient  for  the  said  voyage ;  and  that 
each  of  the  parties  should,  on  the  defendant's  request,  advance  and  pay  him  a 
proportion  of  all  sums  he  might  think  necessary  to  be  expended,  &c.;  and 
tbat  all  losses,  charges,  and  eipences  should  be  borne  by  all  the  parties  in  like 
proportion.  And  that  after  the  ship  returned  from  her  voyage  a  full  account 
tkould  be  made  out  of  the  said  ship  and  her  concerns,  and  the  neat  profits  should 
be  divided  according  to  the  proportions  in  the  said  ship,  after  deducting  all 
charges  and  expences.  The  declaration  then,  after  stating  mutual  promises 
to  perform,  alleged,  that  in  pursuance  of  the  agreement,  the  ship  proceeded  on 
her  voyage  to  the  West  Indies,  and  returned  on  the  first  of  September,  1809, 
aod  was  during  all  the  time  under  the  exclusive  management  and  control  of 
the  defendant,  as  husband  thereof,  without  any  interference  :  that  the  defend- 
ant repaired  and  fitted  her  out,  and  supplied  her  with  stores  for  the  voyage, 
and  afterwards  received  the  proceeds  of  the  voyage,  and  that  the  neat  profits 
thereof  amounted  to  4000/.;  and  that  the  plaintiff's  proportion,  as  part  owner, 
amounted  to  100/.  Ss.  3d.:  of  all  which  the  defendant  bad  notice.  And  it  was 
then  and  there  the  duty  of  the  defendant,  at  husband  of  the  said  ship,  to  make 
out  a  full  account  of  the  said  ship  and  her  concerns,  and  to  divide  and  cause 
to  be  divided  the  neat  profits,  according  tp  the  proportions  in  the  said  ship, 
after  deducting  all  charges  and  expences :  yet,  that  the  defendant  had  not  made 
oat  a  full  account,  or  any  account  at  all,  of  the  said  ship  and  her  concerns  in 
the  said  voyage  ;  nor  had  he  divided  the  neat  profits  in  the  said  ship  after  de- 
ducting all  charges  and  expences  ;  although  the  defendant  was  requested  so 
to  do,  and  a  reasonable  time  for  that  purpose  has  long  since  elapsed.  There 
was  a  second  count  to  the  same  effect,  only  staling  the  agreement  to  he  made 
between  the  plaintiff  and   defendant,  and  other  persons  not  naming  them. 

—  ■■  -  -.,■..-..■■  ■  ■» wt    -         ■  y      » 

(ft)  Vide  I  Rep.  100.  is  8hellyyt  case.  "  Tbe  rale  of  taw  ia,  thai  if  an  eetate  be  limited 
to  two,  the  one  capable,  and  the  other  not  capable;  be  who  ia  capable  shall  take  the  whole; 
uuw  oaaea  are  apeed  m  17  Ed.  *.  fe.  29.  and  18,  Ed.  8.  59.  If  a  man  ghro  land  to  one 
tprim+genitojUio;  if  b*batb  no  eon,  the  father  takee  the  whole."  Tbia  roppoaea  a  joint 
•JWe  limited  to  tbe  two.  Vide  SdUeum  w.  Speak e,  l  Shaw.  91.  It  ia  otberwiH  if  emend 
•**§ be  limited  to  tmmxby  name. 
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To  these  the  defendant  demurred,  and  assigned  these  special  causes  of  de- 
murrer :  1.  That  the  plaintiff  and  defendant  were,  with  certain  other  persons, 
part-owners  and  partners  in  the  ship,  and  that  the  action  is  brought 
on  a  partnership  account  relating  to  it.  2.  That  other  persons  were  joiotly 
interested  in  the  agreement,  who  ought  to  have  sued  jointly  with  the 
plaintiff,  and  that  the  plaintiff  ought  not  to  have  sued  alone  for  the  alleged 
breach  of  the  agreement  in  not  making  out  a  full  account  of  the  ship 
and  her  concerns.  3.  That  it  does  not  appear  by  the  agreement  that 
it  was  the  duty  of  the  defendant  to  make  out  a  full  account  of  the  ship  and 
her  concerns,  and  to  divide  the  neat  profits  according  to  the  proportions  in  the 
ship,  after  deducting  all  charges  and  expences.  4.  That  by  reason  of  any 
duty  relating  to  a  partnership  in  the  ship,  independent  of  the  agreement,  the 
defendant  is  not  liable  to  an  action  at  law.  5.  'That  it  does  not  appear  that 
by  reason  of  the  defendant's  having  been  ship's  husband  in  one  voyage,  it 
was  his  duty  to  make  out  a  full  account  of  the  ship  and  her  concerns,  which 
might  contprehend  accounts  of  several  voyages.  0*  That  it  does  not  appear 
that  the  defendant  had  the  means  of  making  out  a  full  account  of  the  ship 
and  her  concerns,  and  of  dividing  the  neat  profits ;  or  that  the  costs  and 
charges  of  the  ship  and  her  concerns  were  ascertained  so  as  to  be  deduct- 
ed. 7.  That  the  defendant  was  not  bound  to  divide  the  neat  pro6ts  of  the 
said  profits,  and  did  not  agree  to  do  the  same  ;  although  he  might  be  bound 
and  have  agreed  to  divide  the  neat  profits  of  ihe  ship  and  her  concerns. 

F>  Pollock,  in  support  of  the  demurrer,  first  relied  on  the  objection,  that  it 
appears  upon  the  face  of  the  declaration,  that  there  are  other  persons  who 
possess  a  joint  interest  with  the  plaintiff  in  the  subject-matter  of  this  agree- 
ment, the  breach  of  which  is  complained  of,  and  who  therefore  ought  to  have 
joined  in  this  action  against  the  defendant  as  ship's  husband,  for  not  account- 
ing :  supposing  he  was  answerable  at  all  for  the  breach  as  alleged.  As  in 
Eccleston  and  Wife,  Executors  of  Castle  v.  Clipsham,  1  Saund.  153,  it  was 
held,  that  though  a  covenant  be  joint  and  several  in  the  terms  of  it ;  yet  if 
the  interest  and  cause  of  action  be  joint,  the  action  must  be  brought  by  all 
the  covenantees.  A  joint  and  several  covenant  must  be  understood  to  be 
joint  wherever  the  interest  is  joint,  and  several  where  the  interest  is  several. 
Now  here,  as  between  the  ship's  husband  and  the  other  persons  interested  in 
the  adventure,  until  the  account  was  taken  and  the  several  shares  of  each 
ascertained,  there  was  no  several  interests,  but  only  one  joint  interest ;  there 
was  only  to  be  one  account,  not  several  accounts  ;  and  all  were  alike  interest- 
ed in  the  statement  of  the  account  to  be  made.  Lord  EHenborough,  C.  J. 
Each  might  have  a  several  interest  in  the  making  out  of  the  account  by 
which' his  share  was  to  be  ascertained,  before  an  actual  division  made  of  the 
profits  of  the  adventure.  The  covenants  are  not  only  several  in  the  terms  of 
the  instrument,  but  it  appears  to  me  that  they  were  meant  so  to  be.  Le 
Blanc y  J.  In  the  case  cited  there  was  clearly  a  joint  damage.]  As  to  all 
the  rest  of  the  world  these  parties  were  clearly  joint  tenants  and  partners 
till  an  actual  division  was  made.  Upon  covenants  of  this  kind  it  is  usual  to 
take-out  only  one  general  account,  which  is  submitted  to  the  inspection  of 
all. 

Lord  Ellenborough,  C.  J.  Each  of  the  adventurers  was  to  derive  from 
the  ship's  husband  the  account  of  the  ship's  proceedings  ;  what  bad  been  dis- 
bursed, and  what  she  had  earned  ;  in  order  that  he  might  have  the  means  of 
ascertaining  the  amount  of  his  own  share.  Is  it  not  then  reasonable  that  the 
covenant  to  account  should  be  several  f  There  could  indeed  be  no  account  of 
the  oe.at  profits,  nor  could  any  division  of  the  neat  profits  be  made,  until  the 
perjod  arrived  when  the  charges  and  gains  of  the  voyage  were  ascertained  : 
h*n\  before  that  division  was  to  be  made,  each  would  be  entitled  to  have  an 
aeoeunt;  and  whether  usual  or  not,  it  is  very  reasonable  that  he  should. 
The  object  of  the  covenant  seems  to  have  bfeen  to  prevent  a  suit  in  equity. 
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Batlet,  J.  If  the  covenant  to  account  were  not  several,  then  toe  ship's 
husband  shewing  the  account  to  any  one  of  the  adventurers  would  be  an  an- 
swer to  an  action  for  not  shewing  it  to  any  other,  and  all  the  others  might  re- 
main in  ignorance  of  it. 

2d  Objection.  That  though  the  declaration  alleges  that  it  was  the  duty 
of  the  defendant,  as  ship's  husband,  to  make  out  the  account,  yet  the  agree- 
ment itself  stated  does  not  import  so  much  :  it  only  states,  that  "  a  full  ac- 
count should  be  made  out ;"  but  it  does  not  require  this  to  be  done  by  the  de- 
fendant. A  bill  in  equity,  or  an  action  of  account,  would  be  the  proper  rem- 
edy, and  not  this  action.  The  declaration  should  at  least  have  charged, 
that  in  consideration  that  the  defendant  was  ship's  husband,  he  had  engaged 
to  make  out  an  account ;  but  the  terms  of  the  agreement  impose  no  such  du- 
ty on  him. 

Lord  Ellenborottgh  C.  J.  The  duty  results  from  the  whole  of  the 
agreement.  The  person  who  was  to  have  the  exclusive  management  of  the 
concern,  and  who  alone  could  have  the  information  necessary  for  the  purpose; 
must  be  the  person,  who,  ;n  the  contemplation  of  the  parties,  was  to  make  out 
tbe  account ;  and  that  is  the  defendant,  the  ship's  husband. 

3d  Objection.  A  difference  is  made  in  the  declaration  between  an  account 
of  the  proceeds  of  the  voyage,  and  of  the  ship  and  her  concerns,  generally : 
but  the  agreement  does  not  impose  any  such  general  duty  on  the  defendant, 
but  only  in  respect  of  the  voyage  in  contemplation. 

Lord  Ellenborottgh,  C.  J.  The  concerns  of  the  ship  must  be  taken  to  be 
with  reference  to  the  voyage.  As  between  the  parties  to  this  agreement,  the 
ship  had  no  concerns  but  with  reference  to  the  voyage.  [Le  Mane,  J.  It  is 
so  limited  in  the  terms  in  which  the  breach  is  laid. 

4th  Objection.  It  is  not  averred,  that  the  charges  and  expences  were,  or 
could  have  been,  settled  at  the  time  of  the  action  brought :  without  which  the 
account  could  not  be  made  out,  nor  the  neat  profits  ascertained  or  divided. 

Lord  Ellenboroogh,  G.  J.  The  neat  profits  must  mean  after  all  charg- 
es and  expences  deducted:  the  plaintiff  claims  no  more:  the  ship's  hus- 
band has  been  struggling  to  evade  the  duties  imposed  on  him  by  the 
agreement. 

Per  Curiam,  Judgment  for  the  Plaintiff. 

Abbott  was  to  have  argued  for  the  plaintiff. 


Wright  and  Another  t>.  The  Inhabitants  of  the  Lath  >  of 
St.  Augustine,  in  the  County  of  Kent. 

13  East,  544.    May  21,  1811. 

In  following  op  a  writ  of  execution  to  ite  consummation,  under  tbe  statute  of  Hoe  and  Cry, 
8  Geo.  2.  c  16,  which  the  anbeequent  statute  of  the  19  Geo.  2,  c.  84,  refers  to  and  adoptt 
m  tbe  mode  of  proceeding  in  caee  of  a  penalty  recovered  by  the  executor  of  a  revenue  offi- 
cer killed  in  the  pursuit  of  smugglers,  against  the  inhabitanta  of  the  hundred  (or  of  a  lath 
in  font,)  it  ia  sufficient  for  the  sheriff  to  wham  the  writ  had  been  delivered,  to  return,  even 
after  tbe  expiration  of  60  daya  given  biro  by  the  act  to  return  the  writ,  that  he  had  deliver- 
ed it  to  tbe  juaticea  of  tbe  peace  of  tbe  hundred,  &c.  (who  are  charged  with  the  duty  of 
directing  the  levy  oo  the  inhabitants,  and  that  they  bad  done  nothing  upon  it :  and  the  Court 
will  not  thereupon  attach  the  sheriff  for  not  returning  the  writ;  but  tbe  next  proceeding  ia 
against  tbe  magistrates,  to  oblige  them  to  do  their  duty. 

THE  penalty  of  1Q0J.  having  been  recoveted(a)  in  this  action  of  debt,  upon 
the  stat.  19  Geo.  2.  c.  34.  s.  6,  by  the  executor  of  a  revenue  officer,  who  was 

(a)  Tbia  waa  spoken  of  aa  the  same  cause  which  had  come  before  the  Court  on  another 
•aiat;  vide  Gros*tnort  Ex*c*tor  of  JEUU,  v.  The  tame  Dtfendatis,  12  East,  244;  bat  no 
explanation  waa  given  aa  to  tbe  difference  of  namea. 
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killed  in  the  pursuit  of  a  smuggling  boat  by  a  shot  fired  from  the  shore ;  and 
that  statute  directing  that  the  damages  and  costs  recovered  should  be  levied  by 
the  ways  and  means  and  in  the  manner  and  form  prescribed  by  the  statute  of 
Hue  and  Cry,  8  Geo.  2.  c.  16 ;  proceedings  were  taken  to  levy  the  amount 
accordingly.  The  4th  section  of  the  stat.  8  Geo*  2,  enacts,  that  in  case  the 
plaintiff  in  the  action  against  the  hundred  shall  recover  judgment, "  no  process 
"  of  execution  shall  be  served  on  any  particular  inhabitant  of  the  said  hun- 
"  dred,  or  any  franchise  within  the  precinct  thereof,  nor  on  the  said  high  con- 
"  stable ;  but  the  sheriff,  or  his  officer,  shall,  upon  the  receipt  of  any  writ  of 
"  execution  to  him  directed  in  pursuance  of  the  said  judgment  (instead  of  serv- 
"  ing  the  said  writ  on  any  inhabitant)  cause  the  same  to  be  produced  and 
"  shewn  gratis  unto  two  justices  of  the  peace  of  the  county,  riding,  or  division, 
"  (one  of  the  Q.)  and  residing  within  the  said  hundred,  or  near  unto  the  same ; 
u  who  shall  thereupon  with  all  convenient  speed  cause  such  taxation  and  as- 
"  sesament  to  be  made,  and  to  be  levied  and  collected  in  such  manner  as  is 
"  prescribed  by  the  stat.  27  Eliz.  c.  1&  &c.  And  the  sums  of  money  so  to  be 
"  levied  and  collected  shall  be  paid  over  and  delivered  by  such  officer  or  offi- 
"  cers,  as  by  the  said  statute  of  Elizabeth  are  to  levy  and  collect  the  same, 
"  within  ten  dap  after  such  collection,  to  the  sheriff  of  the  county  wherein  the 
"  robbery  shall  happen,  to  the  use  of  the  plaintiff  in  such  action,"  dec.  By 
the  5th  section,  the  money  so  paid  to  the  sheriff  is  to  be  delivered  over  by  him 
to  the  party  entitled,  without  fee  or  deduction  whatsoever.  And  by  s.  6, "  thai 
11  sufficient  time  may  not  be  wanting  for  such  taxation  and  assessment  to  be 
"  duly  made,  and  for  the  money  to  be  levied  and  collected  thereupon,  after  such 
"  writ  of  execution  shall  be  shewn  to  such  justices,  and  before  the  sheriff  shall 
"  be  obliged  to  make  a  return  thereof;  no  sheriff  shall  be  required  to  make 
"  any  return  to  any  such  writ,  &c.  until  after  the  expiration  of  60  days  next 
"  after  the  day  whereon  such  writ  shall  be  delivered  to  tbe  said  sheriff,  who  is 
"  required  to  indorse  on  the  back  thereof  the  day  on  which  he  received  the 
"  same."  In  this  case  the  writ  had  been  delivered  to  the  sheriff  of  Kent ; 
and  more  than  60  days  having  elapsed  without  any  levy  made,  tbe  sheriff  was 
ruled  to  return  the  writ;  and  he  returned,  that  he  bad  delivered  the  writ  gra- 
tis to  the  justices  of  the  peace,(a)  &c.,  and  that  they  had  as  yet  done  nothing 
upon  it. 

The  Attorney-Crtneral  thereupon  now  moved  for  an  attachment  against  the 
sheriff;  contending  that  the  statute  meant  to  throw  upon  him  tbe  task  of  put- 
ting the  magistrates  in  motion  to  levy  the  money  as  required  by  the  act,  and  not 
upon  the  plaintiff  in  the  action,  who  was  only  directed  to  look  to  the  sheriff 
for  tbe  receipt  of  the  money ;  however  hard  it  might  be  upon  the  sheriff  who 
had  no  ordinary  control  over  the  magistrates,  but  must  apply  to  this  Court  to 
compel  them  to  proceed.  [Le  Blanc,  J.  The  statute  has  not  pointed  out  what 
method  the  sheriff  is  to  use  with  the  magistrates  to  aid  the  execution  of  the 
writ  [Bayley,  J.  Is  not  this  like  the  case  of  a  writ  issued  in  the  first  in- 
stance to  the  sheriff  which  is  to  be  executed  in  a  particular  liberty :  the  sher- 
iff's return  of  mandaci  ballivp,  qui  nullum  dedit  tesponsumt  is  sufficient  as  to 
him.]  The  legislature  seems  to  have  given  the  sheriff  so  long  a  time  as  60 
days  to  make  his  return,  for  the  purpose  of  giving  him  time  to  set  the  magis- 
trates in  motion  :  but  if  he  were  not  to  be  responsible  at  the  end  of  that  time, 
but  the  plaintiff  in  the  action  was  to  look  to  the  execution  of  the  writ  by  the 
magistrates ;  considering  the  sheriff  as  a  mere  instrument  to  hand  it  over  to 
them,  and  not  to  be  further  responsible ;  tbe  legislature  would  rather  have  giv- 
en an  earlier  day  than  usual  to  the  sheriff  to  make  such  a  return  as  he  has 
now  made. 

Lord  Ellbnboroxjgh,  C.  J.    Tbe  law  having  imposed  on  the  sheriff  the 

(a)  Hw  joriidiction  of  the  ciaqte  potto,  wWiin  which  tbe  fret  hsppeaedl  hat  as  eaelasive 
lofthepetee. 
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necessity  of  acting1  through  the  medium  of  certain  magistrates  over  whom  he 
has  a  very  imperfect  control ;  it  would  be  too  mock  for  the  Court  to  punish 
him  for  the  neglect  of  others.  The  duty  of  the  sheriff  in  the  first  instance 
is  to  hand  over  the  writ  to  the  justices  of  peace,  and  to  put  them  in  motion  as 
far  as  he  can.  This  he  has  done.  If  the  next  set  of  persons  charged  with 
the  execution  of  the  writ  be  negligent  in  the  duty  imposed  upon  them ;  upon 
a  proper  case  made  out  against  those  persons,  we  should  act  upon  them  as  the 
case  required »  but  it  would  be  too  hard  to  visit  their  neglect  upon  the  sheriff. 
Too  may  proceed  against  them  by  an  application  for  a  mandamus,  or  by  a  more 
penal  course,  if  the  case  will  warrant  it,  and  you  shall  be  advised. 
Per  Curiam  Rule  for  an  attachment  against 

the  sheriff  refused. 


Judge  v.  Morgan  and  Another. 

13  East,  647.    May  91,  18  tl. 

In  an  actios  for  nalieiottily,  fee.  Arresting  and  holding  the  plaintiff  to  bail,  in  which  the  dae- 
kraltoo,  in  netting  oat  the  radgment  by  defaait  in  the  frrmer  notion,  eta  ted,  that  it  was 
thereupon  considered  that  the  then  ptaintifte  ahoald  take  nothing  by  Aeir  said  writ,  bat  that 
ihey  and  their  pltdgts  to  protectUe  should  be  in  mercy,"  fee;  it  if  no  material  variance 
if  the  record  produced  in  evidence  have  not  the  words  and  Huir  pl$dget  to  proacuti,  bat 
only  hmvo  to,  &e.  for  these  words  mar  be  rejected  aa  aos  ploeage,  the  oabstaaoe  of  the  ai- 
legation  being  the  discoalidnance  of  the  former  suit. 

THIS  was  an  action  on  the  case  against  the  defendants  for  maliciously,  and 
without  reasonable  or  probable  cause,  arresting  and  holding  the  plaintiff  to 
special  bail  for  3401.  upon  a  writ  sued  out  of  this  court ;  in  which  the  decla- 
ration, after  stating  that  such  proceedings  were  had  in  the  said  suit,  that  the 
then  plaintiffs  (the  now  defendants)  were  ordered  by  the  Court  to  enter  the  is* 
sue  before  joined  therein  on  a  certain  day,  and  that  the  same  day  was  given 
to  the  then  defendant  (the  now  plaintiff,)  averred,  that  the  then  plain- 
tiffs, though  called,  came  not,  but  made  default  at  that  day,  and  did  not 
enter  the  said  issue  so  joined  in  the  said  suit :  "  and  (hereupon  it  was  consid- 
ered by  the  said  Court  of  B.  £.  that  the  then  plaintiffs  should  take  nothing  by 
their  said  writ,  but  that  they  and  their  pledges  to  prosecute,  should  be  in  mer- 
cy, and  that  the  then  defendant  should  go  thereof  without  day,  &c. :  as  by 
the  record  and  proceedings  thereof,  &c.  more  fully  appear :  and  the  said  ac- 
tion was  and  is  thereby  wholly  ended  and  determined,"  &c.  The  judgment* 
roll  when  produced  fn  evidence  at  the  trial  before  Lord  Ettenborovgh,  C.  J. 
at  Guildhall  had  not  the  words  "  and  their  pledges  to  prosecute  ;"  but  in  the 
place  thereof  was  an,  &c. ;  and  for  this  variance  the  plaintiff  was  non- 
suited. 

Burrough  (with  Jerms,)  moved  in  the  last  term  to  set  aside  the  nonsuit ; 
contending  that  this,  being  no  substantial  variance  as  to  matter  in  issue,  might 
be  rejected  as  surplusage,  It  was  enough  to  say  in  effect  that  the  former  suit 
was  ended  ;  and  the  plaintiff  having  said  more  than  was  necessary  or  mate- 
rial would  not  hurt.  He  referred  to  the  year-book  7  H.  4. 1.  pi.  6.,  and  King 
v.  Ptppet,  1  Term  Rep,  238,  citing  Hendray  v.  Spencer(a). 

Comyn  (with  Park)  now  shewed  cause  against  the  rule.  All  material  al- 
legations must  be  proved ;  Bristow  v,  Wright,  Dough  642,  and  here  it  was 
material  to  shew  the  discontinuance  of  the  former  suit  by  the  judgment  of 
nonsuit ;  of  which  the  award  of  the  Court,  that  the  plaintiffs  and  their  pledges 
,  to  prosecute  should  be  in  mercy,  is  a  material  part,  the  want  of  which  is  not 

(a)  8ittingi  at  WsstmiMkr  after  Mich.  1771,  before  14.  MtntjUU,  C.  J. 
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aided  by  stat.  16  &  17  Car.  2.  cl  8(a).  [Bay ley,  J.  Is  h  of  any  consequence 
whether  or  not  they  were  amerced,  if  they  took  nothing  by  their  writ  ?  Lord 
EUenborough,  C.  J.  If  there  were  any  proceeding  against  pledges  it  might 
be  material :  but  is  there  any  case  to  shew  that  the  award  of  judgment  against 
the  pledges  is  material  ?  Gould  a  party  now  demur  for  want  of  pledges  ?] 
The  record  produced  did  not  appear  to  be  the  same  judgment  stated,  by  rea- 
son of  the  variation  ;  the  allegation  therefore  was  not  proved. 

Jiord  Ellbnborough,  C.  J.  The  allegation  in  the  declaration  was  laid 
larger  than  in  the  record  produced  ;  though  the  record  produced  had  ao,  etc., 
which  if  expanded  might  be  the  same  in  form.  I  think  I  laid  more  stress  up- 
on the  objection  at  nisi  prius  than  I  ought  to  have  done.  There  was  no  ma- 
teriality in  the  variance. 

Per  Curiam,  Rule  absolute  (3). 


Ex  parte  Edward  Boggin. 

18  East,  549.     May  24,  1811. 

A  carpenter  belonging  to  a  Teasel  employed  in  the  coat  and  coasting  trade  if  not  exempted 
from  being  impressed  by  any  statute  now  in  force. 

DAMP1ER  moved  for  a  role  to  shew  cause  why  a  writ  of  habeas  corpus 
should  not  issue  to  the  captain  of  his  majesty's  ship  Roebuck  to  bring  up  the 
body  of  E.'Boggin,  who  had  been  impressed  on  the  12th  of  April  last  from 
the  Ceres,  a  coal  vessel  of  224  tons,  belonging  to  North  Shields,  on  board  of 
which  be  was  carpenter,  and  had  been  such  since  the  9tb  of  February,  and 
which  vessel  was  then  in  Yarmouth  Roads  upon  her  coasting  voyage.  There 
was  the  usual  affidavit  that  the  applicant  had  not  entered,  &c.  since  his  im- 
pressment. He  referred  to  a  case,  which  was  lately  before  the  Court,  where 
they  bad  considered  that  the  captain(c)  of  a  trading  vessel  was  not  a  proper 
subject  of  the  impress  service.  This  applicant,  he  admitted,  had  not  quite  so 
strong  a  claim  for  exemption:  though  from  the  necessity  of  his  occupation  on 
board  a  ship  of  this  burthen,  his  claim  was  considerable,  and  was  recognized 
by  the  legislature  in  the  stat.  2  &  3  Ann.  c.  6.  s.  20.,  though  not  now  an  exist- 
ing law.  The  statute  provided,  that  during  the  then  war*  there  should  be  al- 
lowed yearly,  free  from  impressing,  to  every  master  of  any  vessel  employed 
in  the  coal  trade,  beside  the  said  master,  and  master's  mate,  and  carpenter,  one 

(a)  Tbia  statute  says,  that "  Judgment  shall  not  be  atayed  or  ravened  for  default  of  form 
41  or  lack  of  form;  or  by  reason  that  there  are  not  pledgee,  or  bat  one  pledge,  to  prosecute  re- 
"  turned  upon  the  original  writ,  etc  Nor  any  judgment  after  verdict  shall  be  reversed  for 
••  want  of  miser  icordia,"  &e. 

(©)  Vide  RoberU  v.  Price,  1  Ld.  Raytn.  702. 

(c)  Tbia  was  the  oaae  of  one  Chalacombe,  the  master  and  part  owner  of  a  vessel  in  the 
eeal  and  coasting  trade,  which  came  before  the  Conrt  in  laat  Hilary  term.  JervU,  aa  coun- 
sel for  the  Admiralty,  in  shewing  cause  against  the  issuing  of  the  writ,  represented  that  gen- 
eral directions  were  given,  as  a  matter  of  grace  and  favour,  not  to  press  seafaring  persons  of 
this  description;  though  be  denied  that  they  had  «ny  exemption  of  right.  Lord  Etle/tbor- 
oogA,  G.  J.  said— considering  it  merely  as  a  question  of  discretion,  is  ii  not  more  fit  that  this 
should  stand  over  for  the  consideration  of  the  Admiralty,  to  whom  the  matter  ought  to  be  dis- 
closed ?  This  is  a  most  useful  and  highly  meritorious  service ;  and  it  is  not  discreet  that  a 
right  of  this  kind  should  be  pushed  to  the  extreme.  (After  some  hesitation  expressed,  Hif 
Lordship  added — )  As  it  is  a  question  of  great  public  importance,  let  the  writ  go,  and  the  of- 
ficer aaay  make  what  return  shall  be  advised. 

The  case  was  nevei  discussed  again;  for  the  Lords  Commissioners  of  the  Admiralty %  on 
being  apprized  of  the  matter,  and  upon  some  special  circumstances  which  had  occurred  after 
the  writ  issued,  by  which  the  execution  of  it  was,  by  mistake  of  the  officer  at  the  port  where 
the  man  was,  delayed  for  a  few  days,  ordered  Chalaeombe  to  be  discharged. 
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able  seaman  for  every  100  tons  burthen,  &e.  and  imposes  a  penalty  on  any 
officer  impressing  men  so  allowed. 

Lord  Jsllbnbohough,  G.  J.  There  might  be  an  implication  drawn  front 
that  act,  in  favour  of  the  master's  exemption,  which  does  not  apply  to  the 
others  named  ;  for  if  the  master  who  was  to  be  the  bominator(a)  of  the  seamen 
to  be  exempted,  were  not  himself  exempt  from  being  impressed,  there  might  be 
no  seamen  nominated.  It  rather  seems,  however,  that  those  persons  were 
only  exempted  by  force  of  the  act :  and  that  being  expired,  the  exemption  has 
ceased. 

Bayi^y,  J.  If  a  carpenter  in  the  coal  trade  were  to  be  exempted  on  general 
grounds,  the  same  exemption  would  extend  to  carpenters  in  every  maritime 
trade.  * 

Per   Curiam,  Rule  refused. 


Burmester  v.  Milch/ 

13  Eaet,  551.    May   25,1811. 


Role  refuted  to  permit  the  defendant  to  pay  into  court  the  debt  and  coeti  up  to  a  certain  day 
after  the  action  brought,  (thereby  excluding  the  coeta  ef  the  declaration  delivered;)  upon 
the  ground  of  an  offer  to  pay  the  debt  and  costa  op  to  that  period,  without  having  made  a 
tender  before  action,  or  obtaining  the  common  rule  for  staying  proceedings  on  payment  of 
debt  and  costs  op  to  the  time  of  the  application. 
• 

THIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  defend- 
ant should  not  be  at  liberty  to  pay  into  court  382.  lOi*  upon  the  first  count  of 
the  declaration,  (in  asmmptit  for  wages  earned  en  board  a  ship,)  with  the  costa 
of  the  action  to  the  90th  of  April  last  inclusive  ;  and  why  the  plaintiff  should 
not  pay  the- costs  subsequently  to  that  time,  if  he  accepted  that  sum  in  full  of 
the  damages  for  which  the  action  was  brought ;  and  if  he  did  not  accept  it,  then, 
why  that  sum  should  be  struck  out  of  the  declaration  under  tbe  uaual  rule  ? 
and  in  tbe  mean  time  proceedings  be  stayed.  It  appeared  by  the  affidavits 
that  the  defendant  having  been  arrested  upon  a  bill  of  Middlesex,  returnable 
the  1st  of  May,  for  1021.  made  no  objection  to  the  debt  to  the  amount  of  382. 
IQi.,  and  by  letter  from  his  attorney  to  the  plaintiff's  attorney  on  the  30th  of 
April,  offered  to  pay  the  full  sum  for  whkh  thss^nd  another  action  had  been 
brought,  being  in  this  action  382.  10*.,  and  also  the  costs  to  be  taxed  up  to 
that  time  ;  but  no  actual  tender  was  made :  which  Oder  was  rejected,  a  larger 
sum  being  then  claimed;  and  a  declaration  was  delivered  in  this  action  on  the 
14th  of  May,  with  notice  to  plead  in  four  days.  And  after  an  ineffectual  appli- 
cation to  a  judge  at  chambers  to  stay  the  proceedings  on  payment  of  382.  lQr. 
and  costs  op  to  the  30th  of  April,  the  defendant  pleaded  the  general  issue  ; 
and  then  this  rule  was  obtained. 

Hullock  opposed  the  rule  as  unproductive  of  a  new  practice  to  supply  the 
place  of  a  regular  tender,  and  to  supersede  the  common  rule  for  paying  money 
into  court  on  tbe  usual  terms* 

Toddy,  in  support  of  it,  mentioned  an  instance  of  a  similar  rule  obtained  in 
this  conrt  in  ZwarUwal  v.  Cowell  and  Another,  M.  50  Geo.  3. ;  and  in  the 
court  of  C.  P.  in  Roberts  v.  Lambert,  2  Taunt  283  :  and  said,  that  the  money 
could  not  have  been  pajd  into  court  before  the  declaration  delivered. 

Lord  Ellbnborough,  C.  J.  1  see  no  reason  for  adopting  a  new  rule  of 
practice  for  subdividing  tbe  period  for  paying  money  into  court  and  constitut- 
ing a  new  stage  of  proceeding;  unless  we  saw  clearly  in  the  particular  in- 
stance some  contrivance  of  vexation  on  the  part  of  the  plaintiff.  The  defend- 
Ce)  This  seems  to  have  been  by  tbe  ttat  6  &  7  W.  d.  c  18.  a,  19,  which  ia  GfeJt/i'*eae», 
7  Term  Rep.  678,  was  held  to  be  no  longer  in  force. 
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ant  might  have  tendered  the  sum,  admitted  to  be  due,  before  action  brought ; 
and  then  he  might  have  pleaded  the  tender,  and  paid  the  money  into  court : 
bat  having  missed  that  period,  he  might,  after  the  action  brought,  have  appli- 
ed in  the  usual  coarse  to  stay  the  proceedings  on  payment  into  court  of  the 
sum  doe,  and  costs  to  that  time :  and  that  he  has  not  done. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Le  Blanc,  J.  This  practice  would  introduce  great  uncertainty  and  vexa- 
tion to  the  plaintiff.  Alter  an  action  brought,  a  sum  might  be  tendered  to  the 
plaintiff's  agent  in  town,  who  would  not  perhaps  be  apprised  of  the  exact 
state  of  his  client's  demand  if?  the  country ;  and  then  he  must  either  stay  his 
proceedings  till  he  could  be  satisfied  of  it,  which  in  many  cases  might  answer 
the  defendant's  purpose  of  delay,  or  he  must  proceed  at  the  risk  of  losing  his 
subsequent  costs  by  an  application  of  this  kind :  and  therefore,  without  a  strong 
case  made  out  to  shew  an  intentional  vexation  and  view  to  enhance  expence 
on  the  part  of  the  plaintiff,  there  seems  to  be  no  ground  for  the  Court  to  inter- 
fere out  of  the  ordinary  course. 

Batley,  J.  The  only  inconvenience  that  can  ensue  in  such  a  case  as  this 
is  the  additional  costs  of  the  declaration  ;  but  that  would  not  necessarily  over- 
balance the  inconvenience  of  the  new  mode  of  proceeding  now  proposed. 

Rule  discharged. 


Bell  v.  Byrne. 

IS  East,  564.    May  19,  1811. 

An  action  lor  a  libel,  charting  ia  oao  ooent  that  the  defendant  published  H  as  purporting  to 
be  a  letter  from  A.  to  £.  ;  and  in  another  charging  generally,  that  the  defendant  pnblisbed 
the  libeltoas  matter,  is  not  sustained  by  proof  of  a  publication,  wherein  the  defendant  stat- 
ed that  in  a  debate  ia  the  Irish  Hoose  of  Commons,  several  years  before,  the  Attorney- 
General  of  Ireland  had  read  such  a  letter;  and  then  stating  the  libelloos  matter  as  said  fa 
Mat,  ia  oommenttng  open  the  letter.:  for  the  characters  of  the  several  libels  are  eeeentiaJly 
different,  though  the  slander  impated  may  be  tip  same. 

It  seems  also,  that  a  libelloos  aseertiea  that  the  plaintiff  ••  has  bnnfor  sons  fiats  past  confin- 
ed on  a  charge  of  high  treason,"  taken  as  a  fact  asserted  generally  by  }be  pabKsher  on  his 
own  knowledge,  would  refer  te  the  period  of  the  publication,  and  therefore  wonld  not  be 
proved  by  shewing  that  it  was  asserted  to  have  been  said  by  another  some  yearn  before, 
and  eomeaaentty  vesBrriog  to  the  period  when  it  was  so  said. 

Bot  proof  era  warrant,  to  arrest  on  suspicion  of  high  treason*  will  net  sustain  a  jmstification 
that  the  plaintiff  was  arrested  and  confined  on  a  charge  of  high  trtason* 

THIS  was  an  action  an  the  case  for  a  libel  upon  the  plaintiff,  contained  in 
the  Morning  Post  newspaper  of  the  15th  of  May  18It) :  and  in  the  first  count 
the  defendant  vras  charged  with  having  printed  and  published  the  libel  on  the 
plaintiff11  as  and  purporting  to  be  a  letter  written  from  A*  to  R.  O'C.,  viz. : 
"  I  (meaning  the  said  A.,)  have  sold  all  my  property  to  B;  yet  it  may  still  go 
"  on  in  my  name  ;  and  the  rents  are  to  be  transmitted  to  Hugh  Bell,  Esooire,  40, 
"Charterhouse  square V  (meaning  the  plaintiff.)  Mr.  Bell  (meaning  the  plain- 
"  tiff,)  has  been  for  some  time  past  confined  in  England  on  a  charge  of  high  treason" 
The  three  next  counts  also  charged  the  libel  to  be  printed  and  published  by 
the  defendant  as  and  purporting  to  be  a  letter  written  from  A.  to  R.  O'C. 
The  5th  and  6th  counts  stated,  generally,  that  the  defendant,  on  the  day  and 
year  aforesaid,  published  the  libellous  matter  following,  of  and  concerning  tbe 
plaintiff;  viz.  Mr.  Bell  (meaning  the  plaintiff,)  has  been  for  some  time  past 
confined  in  England  on  a  charge  of  high  treason ;  concluding  with  an  aver- 
ment, negativing  the  fact  of  the  plaintiff's  having  ever  been  confined  in  En? 
land  on  a  charge  of  high  treason. 

The  defendant  pleaded  the  general  issue  of  not  guilty ;  and  also  two  sever- 
al justifications:  1st,  That  before  the  time  mentioned  in  the  declaration,  tbe 
plaintiff  had  been  confined  in  England  on  a  charge  of  high  treason.    2dly, 
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As  to  the  libels  stated  in  the  5th  and  6th  counts,  that  before  the  publication  of 
them,  and  also  before  the  union  of  Great  Britain  and  Ireland,  to  wit,  on  the 
19ih  of  February,  1799,  a  motion  had  been  made  in  ttye  Irish  House  of  Com- 
mons respecting  ibe  discharge  of  R.  O'C,  then  being  in  custody ;  and  upon 
thai  occasion  a  debate  arose  and  took  place  in  the  said  House  of  Commons  ; 
aod  his  majesty's  then  Attorney-General  for  Ireland  spoke  against  the  dis- 
charge of  the  said  R.  0*0.,  and  in  the  course  of  his  speech  stated  to  that 
House  that  Mr*  Bell  (meaning  the  plaintiff,)  had  been  for  some  time  past  con- 
fined in  England  on  a  charge  of  high  treason :  and  then  the  defendant  aver- 
red that  he  published  a  true  account  of  that  debate^  in  the  course  of  which  ac- 
count the  supposed  libel  occurs.  To  these  justificatory  pleas  the  plaintiff  re- 
plied de  injuria  sua  propria,  absque  tali  causa. 

At  the  trial  before  Lord  EUenborough,  C.  J.  at  the  sittings  in  London,  the 
plaintiff  proved  the  publication  of  the  libel  in  question  in  the  defendant's  news- 
paper of  the  15th  of  May,  1810  ;  which  was  part  of  a  long  paragraph  or  state- 
ment, the  direct  and  professed  object  of  which  was  a  comment  upon  the  con- 
dart  and  views  of  other  persons  than  the  defendant,  whose  name  appeared  to 
be  introduced  only  collaterally  to  the  principal  subject  of  discussion.  The 
libellous  matter  complained  of  was  prefaced  by  several  political  reflections  on 
the  conduct  of  several  persons  whose  names  were  mentioned ;  (not  including 
the  defendant's,)  the  liberation  of  one  of  whom  was  the  subject  of  the  Irish  de- 
bate. And  then  it  proceeds  :  "  The  speech  of  the  Attorney-General,  in  which 
"this  exposure  is  so  clearly  made,  and  which  we  subjoin,  will  be  found  high- 
u  ly  interesting,  and  well  worthy  of  the  most  serious  attention  ;  inasmuch  as 
"  it  not  only  establishes  all  the  facts  we  have  from  time  to  time  stated,  but 
"  from  one  of  the  letters  read  leaves  no  doubt  whatever,"  &c.  Here  it  resumes 
the  attack  upon  the  conduct  of  the  persons  before  alluded  to.  Afterwards  it 
professes  to  give  the  Attorney-Genera l's  speech  :  in  which  certain  letters  were 
stated  as  read  by  him :  in  one  of  which,  from  A.  to  R.  O'C,  the  words  occur, 
as  stated  in  the  first  count,  under  the  date  of  London,  February  13,  1798," 
viz.:  "  I  have  sold  all  my  property  to  B.  ;  yet  it  may  still  go  on  in  my  name, 
"and  the  rents  are  to  be  transmitted  to  Hugh  Bell,  Esq.,  40,  Charterhouse* 
iQu&re."  After  which  immediately  followed  the  libellous  words  in  question, 
without  any  parenthesis  or  brackets  to  distinguish  them  from  the  "  letter,  in 
the  middle  of  which  they  were  printed, — "  Mr.  Bell  has  been  for  some  time 
past  confined  in  England  on  a  charge  of  high  treason."  And  the  first  ques- 
tion was,  whether  these  latter  words  were  meant  to  be  stated  by  the  publisher 
of  the  paper  as  part  of  the  letter  asserted  to  be  read  by  the  Irish  Attorney- 
General  in  the  debate,  or  as  running  comment  by  the  Attorney-General  in  his 
speech  on  the  reference  to  the  plaintiff's  name  in  that  letter.  The  sense  of 
the  thing,  compared  with  the  context,  was,  upon  a  particular  and  accurate  in* 
^ligation  of  the  whole,  ultimately  considered  by  the  Court  now  as  establish- 
ing the  latter ;  but  this  was  considered  to  be  doubtful  upon  the  first  perusal  of 
it  at  the  trial :  and  therefore,  when,  upon  the  assumption  that  that  sense  could 
alone  be  put  upon  the  libellous  matter,  an  objection  was  then  endeavoured  to 
be  raised,  that  the  four  first  counts  could  not  be  supported,  which  charged  the 
publication  of  the  libellous  matter  as  purporting  to  be  contained  in  a  letter 
from  A.  to  R.  O'C.  The  Lord  Chief  Justice  said,  that  he  was  not  then 
sufficiently  satisfied  of  it,  but  would  let  the  case  go  to  the  jury ;  reserving 
however,  on  account  of  the  doubt,  the  benefit  of  the  objection  to  the  defend- 
ant's counsel,  upon  a  motion  in  court  for  entering  a  nonsuit.  Then  other  ob- 
jections were  taken,  which  applied  to  the  two  last  counts,  which  charged  the 
defendant  with  having  stated,  generally,  that  the  plaintiff  had  been  for  some 
time  past  confined  in  England  on  a  charge  of  high  treason  ;  first,  that  the 
proof  was  not  of  an  assertion  by  the  defendant  of  the  fact  of  the  plaintiff's  hay- 
ing been  so  confined ;  but  an  assertion  by  him  that  the  Attorney-General  of 
Ireland  had  said  so ;  which  was  altogether  a  different  kind  of  libel.     Next, 
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that  the  charge,  as  stated  in  the  5th  and  6th  counts,  must  be  taken  to  refer  to 
the  period  "  for  some  time  past,1'  immediately  antecedent  to  the  publication  of 
the  libel,  namely,  "  on  the  day  and  year  aforesaid,"  which  refers  to  the  15th 
of  May,  1810,  the  day  of  publication  before-mentioned  in  the  declaration : 
whereas  the  libel  proved  evidently  referred  to  the  period  of  the  plaintiff's  sup- 
posed confinement  in  England  for  some  time  past,  on  a  charge  of  high  treason, 
to  a  time  past  antecedently  to  the  speech  of  the  Attorney-General  in  Ireland, 
by  whom  the  fact  was  imputed  to  have  been  asserted,  namely,  before  the  19th 
of  February,  1799.  These  objections  were  also  overruled  at  the  trial  for  the 
present,  with  liberty  to  move  the  Court  upon  them.  And  the  defendant  then 
went  into  his  defence ;  when  he  proved  the  apprehension  of  the  plaintiff  upon 
a  warrant  from  the  Duke  of  Portland,  then  Secretary  of  State,  in  March,  1798, 
on  suspicion  of  high  treason  ;  which  Lord  EUbenborough,  C.  J.  held  not  to  be 
sufficient  proof  of  the  first  justification,  that  the  plaintiff  had  been  before  coo- 
fined  oh  a  charge  for  high  treason :  and  no  evidence  being  adduced  of  the 
fact  of  the  Irish  Attorney-General  having  stated  what  was  alleged  in  the  sec- 
ond justification,  (the  statement  being  said  to  be  copied  from  an  Irish  newspa- 
per at  the  time,)  the  whole  case  went  to  the  jury  upon  the  libel,  who  found  a 
verdict  for  the  plaintiff,  with  6001.  damages. 

A  rule  was  obtained  by  Cur  wood,  in  the  last  term,  for  setting  aside  the 
verdict  and  entering  a  nonsuit,  upon  the  grounds  of  the  several  variances 
stated  between  the  charges  alleged  in  the  four  first,  and  in  the  two  last  counts, 
and  the  evidence  adduced  in  support  of  them ;  or  for  a  new  trial  on  the 
ground  of  excessive  damages.  But  when  the  matter  now  came  on  again, 
this  latter  ground,  after  an  intimation  from  the  Court  that  it  could  not  probably 
be  sustained,  was  abandoned  :  and  the  argument  was  confined  to  the  ques- 
tions of  variance  between  the  counts  in  the  declaration  and  the  proof. 

Topping,  Raine,  and  Courtenay,  Jun.  shewed  eause  against  the  rule  ;  and 
argued  first  upon  the  fact,  that  the  libellous  matter  appeared  in  the  print  as 
if  stated  to  be  part  of  the  latter  represented  to  have  been  read  by  the  Irish 
Attorney-General  in  the  debate,  and  not  as  a  running  comment  of  his  own 
upon  such  letter.  The  court,  however,  afterwards  decided  the  fact  against 
them ;  as  it  appeared  upon  the  face  of  the  paper  proved  by  the  plaintiff  at 
the  trial,  in  evidence  of  the  libel.  That  got  rid  of  the  four  first  counts.  Then, 
in  answer  to  the  objection  on  the  two  last  counts,  that  libellous  matter  asserted 
as  a  fact  by  the  publisher  was  different  from  the  same  libellous  matter  assert- 
ed by  the  publisher  to  have  been  spoken  of  the  plaintiff  by  another  person  ; 
and  that  proof  of  the  one  did  not  support  an  allegation  of  the  other :  they 
argued,  that  in  whatever  shape  the  assertion  was  made,  whether  as  a  fact 
within  his  own  knowledge,  or  as  coming  from  another,  the  libellous  as- 
sertion was  equally  his  own,  and  he  was  answerable  for  it :  that  the  pretend- 
ing that  it  was  spoken  by  another  must  be  taken  to  be  mere  colour,  unless 
the  defendant  justified  and  proved  the  words  to  have  been  spoken  by  another, 
as  he  alleged.  That  by  publishing  the  slander  he  made  it  his  own  ;  and  the 
more  so  in  this  case,  on  account  of  the  prefatory  part  of  the  libel,  which 
appeared  to  adopt,  as  the  writer's  own  sentiments,  that  which  was  afterwards 
stated  by  him  as  the  sentiments  and  assertions  of  another. 

•  The  Attorney- General,  Curvsood,  and  Tindatt,  observed,  with  respect  to 
the  four  first  counts,  that  it  was  plain  that  the  libellous  rnatter  relating  to  the 

Elaintiff  was  stated  as  the  comment  of  the  Irish  Attorney-General  on  the  letter 
e  was  reading  in  tbe  Irish  House  of  Commons,  and  not  as  contained 
in  the  letter  itself:  for  the  latter  describes  Mr.  Bell  as  then  residing  at  No. 
40,  Charterhouse-Square  ;  and  therefore,  the  writer  could  not  say  he  was 
then  confined  on  a  charge  of  high  treason.  Then  as  to  tbe  two  last  counts, 
alleging  the  publication  of  the  libellous  matter  generally;  it  is  stated,- that 
the  defendant  published  on  the  day  and  year  aforesaid,  that  the  plaintiff  had 
been  for  some  time  past  confined  in  England  on  a  charge  of  high  treason ; 
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which  "  some  time  past"  must  mean  with  reference  to  the  day  and  year  of  the 
publication  of  the  defendant's  paper,  namely,  the  15th  of  May,  1810  :  but  the 
fact  in  proof  is,  that  the  defendant  published  an  account  of  what  the  Irish  At- 
torney-General had  said  seven  years  before,  that  Mr.  Bell  had  for  same  time 
past  (which  must  necessarily  mean  for  some  time  then  past)  been  confined, 
&c  :  the  variance  as  to  the  day  in  this  case  (which  in  general  is  immaterial) 
essentially  varies  the  fact  alleged  as  to  the  time  when  it  happened.  And 
again,  it  is  a  very  different  thing  whether  a  person  asserts  a  fact  on  his  own 
knowledge  and  authority,  which  is  the  manner  in  which  the  libellous,  matter 
is  alleged  in  the  two  'last  counts :  or  whether  he  states  it  on  the  authority 
of  another,  naming  at  the  same  time  bis  authority.  The  difference  is  essen- 
tial both  as  it  regards  the  libeller  and  the  person  libelled  :  as  to  the  latter, 
the  authority  of  the  person  vouched  may  either  add  weight  to  the  libellous 
charge,  or  do  away  all  probable  effect  of  it ;  as  to  the  former,  if  the  defend- 
ant had  been  correctly  charged,  as  he  ought  to  have  been,  with  having  pub- 
lished the  libellous  matter  as  part  of  the  speech  of  the  Irish  Attorney-General 
in  parliament,  k  would  have  been  a  competent  justification  to  him  to  have 
pleaded  and  shewn  that  the  Attorney-General  did  make  such  a  statement  in 
parliament,  and  that  what  was  published  was  a  true  report  of  it.  If  another 
action  were  brought  for  the  same  libel,  alleging  the  fact  truly,  a  verdict  and 
judgment  in  this  case  could  not  be  pleaded  in  bar  to  such  action. 

Lord  Ellenbobough,  C.  J.  I  have  hesitated  in  forming  my  ultimate  opin- 
ion on  this  case,  in  consequence  of.  the  manner  in  which  the  subject  had  been 
presented  to  my  mind  by  the  argument  of  the  plaintiff's  counsel,  connecting 
the  libellous  matter,  in  the  mode  in  which  it  is  stated,  with  the  introduc- 
tory part,  in  which  the  publisher  seemed  on  his  own  assertion  to  give  a  re- 
ality and  a  substance  to  the  letter  and  facts  so  stated  to  have  been  read  and  de- 
clared, independent  of  the  supposed  assertion  of  the  Irish  attorney-general. 
For  I  have  now  no  difficulty  in  stating,  that  upon  an  attentive  review  of 
the  publication,  the  libellous  matter  is  not  stated  as  part  of  the  letter  of  R.O'C, 
bnt  as  part  of  the  speech  of  the  Irish  Attorney-General  in  commenting  up- 
on it  The  manner,  therefore,  in  which  the  libel  is  alleged  in  the  four  first 
counts,  as  nan  of  the  letter,  is  clearly  not  a  true  description  of  it ;  which  dis- 
poses of  those  counts.  But  on  the  other  point,  on  which  I  hesitated  at  the 
trial,  and  which  I  reserved  for  further  consideration,  how  far  the  connexion  of 
the  libellous  matter  with  the  introductory  part  would  support  the  general 
form  in  which  it  is  laid  in  the  two  last  counts ;  I  do  not  think  on  further 
consideration  that  the  publisher  meant  to  make  a  substantive  allegation  of  his 
own  respecting  the  libellous  fact  stated  of  the  plaintiff,  but  only  with  ref- 
erence to  the  speech  of  the  Irish  Attorney-General,  asserting  that  the  lat- 
ter had  made  such  a  declaration.  If  the  defendant  had  undertaken  to  re 
peat  the  slander  as  a  fact  contained  in  a  certain  letter,  I  should  have  thought 
that  he  had  made  it  his  own,  and  that  the  general  allegation  in  those  two 
counts  was  made  out :  but  I  find  that  all  through  the  publication  it  is  given  as 
the  speech  of  the  Attorney-General,  in  which  will  be  found,  fyc. ;  not  taken 
upon  himself  to  say  that  any  such  letter  or  fact  did  exist  or  had  happened. 
Therefore,  though  it  might  still  have  been  charged  as  a  libel,  the  question  is, 
whether  it  is  a  libel  of  such  a  character  as  it  is  here  charged  to  be  ?  The 
true  description  of  the  libel  should  have  been,  that  the  defendant  purported  to 
publish  a  speech  of  the  Attorney-General  of  Ireland,  in  the  House  of  Com- 
mons, &c.,  in  which  was  contained  the  libellous  matter,  &c. :  and  it  is  not  a 
true  description  to  state,  that  he  published  the  libellous  matter  generally,  as 
upon  bis  Own  assertion  of  the  truth  of  it.  I  have  therefore  come  to  a  conclu- 
sion satisfactory  to  my  own  mind,  that  the  defendant  was  entitled  to  a  non- 
wit  at  the  trial. 
Grose,  J.    The  libellous  matter  charged  is  referred  in  the  publication  to 
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and  days  of  demurrage,  &c.;  bat  also,  that  he  would  pay  to  the  plaintiff'  or 
his  assigns,  immediately  on  a  right  and  true  delivery  of  the  said  tar  go  in  full 
for  the  freight  of  the  said  ship  for  the  said  voyage,  at  the  rate  of  32.  13*.  6rf. 
British  sterling  per  hhd.  received  oat  of  her,  together  with  10J.  per  cent,  on 
the  amount  of  the  said  freight  for  primage,  and  30  guineas  as  a  gratification 
to  the1  plaintiff.  The  plaintiff  then  averred,  that  the  ship  was  made  tight,  and 
sufficiently  manned,  &c.  for  the  voyage ;  and  that  on  the  2d  of  May,  1808, 
after  making  the  charter-party,  he  received  on  board  of  her  at  London  ftfcm 
the  defendant  135  hhds.  of  tobacco :  and  that  be  signed  bills  of  lading  for  the 
same  as  follows.  [Here  the  bill  of  lading  was  set  forth,  dated  London,  May 
2d,  1808,  by  which  it  appears  that  the  ship  was  "  bound  for  Tangiers  and 
from  thence  to  St.  Lucar ;"  and  that  the  135  hhds.  shipped  were  to  be  deliver- 
ed at  the  aforesaid  port  of  Tangiers  and  St.  Lucar"  "  unto  Mr.  John  de  la 
*f  Piedra,  or  in  his  absence  to  his  Catholic  Majesty's  consul-general  at  Tan- 
Ai  giers,  or  to  their  assigns,  he  or  they  paying  freight  for  the  said  goods,  3 
"  guineas  and  a  half  for  each  cask,  10Z,  per  cent  primage,  and  30  guineas 
"  gratification ;  the  whole  at  the  current  exchange  at  Cadiz  on  London,  with 
41  primage  and  average  accustomed."  Signed  by  the  plaintiff.]  That  those 
were  the  bills  of  lading  referred  to  in  the  charter-party,  and  that  no  others 
were  signed  for  the  delivery  of  the  cargo.  That  the  plaintiff  having  received 
the  said  cargo  of  tobacco  on  board,  and  being  despatched,  sailed  with  the  said 
vessel  directly  from  London  to  Tangiers  ;  and  being  arrived  there  on  the  6th 
of  June,  1808,  applied  to  the  said  John  de  la  Piedra,  the  correspondent  and 
agent  of  the  defendant  in  that  behalf,  for  orders,  whether  he  should  deliver 
the  cargo  at  that  port,  or  proceed  therewith  to  St,  Lucar  or  Cadiz  ;  and  the 
plaintiff  was  then  and  there  ordered  by  the  said  John  de  la  Piedra  to  proceed 
with  the  cargo  to  Cadiz ;  and  by  means  of  the  several  premises  aforesaid,  the 
plaintiff  was  prevented  from  making  a  right  and  true  delivery  of  the  same  to 
any  of  the  correspondents,  factors,  or  agents  of  the  defendant  at  Tangiers  or 
St.  Lucar ,  agreeably  to  the  said  bills  of  lading  in  that  behalf:  but  the  plain- 
tiff, having  received  such  orders  aforesaid,  pursuant  thereto  proceeded  with  the 
ship  and  cargo  to  Cadiz;  and  afterwards,  on  the  13th  of  July,  1808,  did  there 
make  a  right  and  true  delivery  of  the  whole  of  the  said  cargo,  agreeably  to 
the  orders  and  directions  of  one  Benito  de  la  Piedra,  the  agent  of  the  defendant 
in  that  behalf  according  to  the  form  and  effect  of  the  charter-party :  and 
thereupon  ended  the  said  voyage.  Of  all  which  premises  the  defendant  after- 
wards had  notice,  &c.  And  then  the  plaintiff  proceeded  to  allege  a  breach  of 
the  defendant's  covenant  in  the  charter-party  by  non-payment  of  the  stipulat- 
ed freight,  ore.  to  bis  damage  of  700Z. 

To  this  the  defendant  pleaded,  amongst  other  pleas,  that  the  plaintiff  ought 
not  to  maintain  his  action,  because  the  plaintiff,  not  regarding  the  said  bill  of 
lading  and  the  said  charter-party,  delivered  the  said  tobacco,  without  receiv- 
ing the.  said  freight,  and  gratification,  primage,  and  average,  according 
to  the  said  bill  of  lading,  or  having  the  same  secured  to  him  in  any  manner 
whatsoever,  as  he  aught  to  have  done  ;  by  reason  whereof,  and  by  and  through 
the  default  of  the  plaintiff,  the  said  freight,  primage,  average,  and  gratifica- 
tion, to  be  paid  according  to  the  said  bill  of  lading,  have  been  wholly  lost 
To  this  there  was  a  general  demurrer. 

This  case  was  argued  on  a  former  day  in  the  term,  by  Puller  for  the  plain- 
tiff, and  by  Scarlett  for  the  defendant :  but  the  points  of  the  case  and  the  au- 
thorities cited  were  so  fully  discussed  by  the  Court  on  giving  judgment,  that 
it  is  not  necessary  to  state  the  arguments. 

Lord  Ellbnborouoh,  C.  J.  This  was  an  action  of  covenant  upon  a  char- 
ter-party, whereby  the  plaintiff  agreed  to  carry  a  cargo  of  tobacco,  and  deliver 
the  same  to  the  correspondents,  factors,  or  agents  of  the  defendant,  agreeably 
to  bills  of  landing ;  and  the  defendant  covenanted  to  ship  the  tobaccoo ;  to  re- 
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ceive  it  either  at  Tangiers,  St.  Lucar,  or  Cadiz,  giving  notice  within  fifteen 
days  after  the  ship's  arrival  at  Tangiers,  at  which  of  those  plaees  the  said 
cargo  was  to  be  delivered ;  and  on  right  and  true  delivery,  agreeably  to  bills 
of  lading,  to  pay  or  cause  to  be  paid  certain  stipulated  freight.     The  cargo 
was  loaded  and  bills  of  lading  signed  for  delivery  at  Tangier*  and  St.  Lucar 
to  John  de  la  Piedra,  or  in  bis  absence  to  his   Catholic  Majesty's  consul  at 
Tangier*,  or  their  assigns,  he  or  they  paying  certain  specified  freight,  (being 
the  same  as  that  mentioned  in  the  charter-party,)  at  the  current  exchange  at 
Cadiz  on  London.     The  ship  arrived  at   T anglers :  application  was  made  to 
John  de  la  Piedra,  to  know  whether  the  delivery  was  to  be  there  or  at  St.  Lu- 
car or  Cadiz:  orders  were  received  from  him  to  deliver  at  Cadiz:  the  cargo 
was  accordingly  delivered  at   Cadiz  to  the  defendant's  agent  there  ;  but  the 
freight  was  not  paid.     And  the  questions  which  have  been  made  on  the  part 
of  the  defendant  are  three ;     First,  Whether  the  plaintiff  was  warranted  in 
delivering  the  cargo  to  the  defendant's  agent,  without  first  obtaining  from  him 
the  freight  ?     Secondly,  Whether  he  was  warranted  in  going  to  Cadiz  at  all, 
( Tangier s  and  St.  Lucar  being  alone  mentioned  in  the  bills  of  lading,)  and 
in  making  a  delivery  there  ?    And  thirdly,  Whether  he  had  any  right  to  de- 
liver to  the  defendants  there  ;  he  being,  as  was  contended,  a  stranger  to  the 
bill  of  lading  ?    The  first  is  the  chief  and  most  material  question  ;  and  it  de- 
pends upon  the  effect  of  this  clause  in  the  bill  of  lading,  "he  or  they  paying 
freight  for  the  said  goods"    If  this  clause  were  introduced  with  a  view  to 
the  defendant's  security,  and  made  it  incumbent  upon  the  plaintiff,  at  his  per- 
il, to  look  to  the  consignee  under  the  bill  of  lading  for  payment  of  the  freight, 
the  plaintiff  had  no  right  to  deliver  to  the  defendant's  agent,  without  first  re- 
ceiving such  payment;  and  his  delivery,  without  payment,  was  in  that  case 
not  "  a  right  and  true  delivery."     But  if  this  clause  were  introduced  for  the 
plaintiff's  (the  master's)  benefit  only,  and  merely   to  give  him  the  option,  if 
he  thought  fit,  to  insist  upon  bis  receiving  freight  abroad  before  he  should 
make  delivery  of  the  goods,  he  had  a  right  to  waive  the  benefit  of  that  provi- 
sion in   his  favour,  and  to  deliver,  without  first  receiving  payment ;  and  js 
not  precluded  by  such  delivery  from  afterwards  maintaining  this  action.     And 
the  latter  seemed  to  us  the  true  construction  of  the  contract.     The  case  of  Pen- 
rose v.  Wilkes,  Abbott's  Law  of  Merchant  Ships,  (3  edit.)  276,  is  according  to 
the  account  of  it  there  given,  nearly  in  point.     According  to  that  account, 
there  was  a  charter-party  and  bills  x>f  lading,  as  here,  and  the  bills  of  lading 
imported  that  the  goods  were  to  be  delivered  to,a  third  person,  on  his  payment 
of  the  freight.     They  were  in  fact  delivered  to  him  without  such  payment. 
Lord  Aenyon,  at  Nisi  Prius,  at  first  held  that  he  could  not  sue  the  charterer 
for  the  freight  on  the  ground  that  he  ought  not  to  have  delivered  the  goods 
without  having  the  freight  paid  ;  and  accordingly  nonsuited  the  plaintiff:  but 
the  Court  afterwards,  upon   a  motion  for  a  new  trial,  thought  his  opinion 
wrong ;  and  a  new  trial  was  ordered,  in  which  the  plaintiff  succeeded.     Mr. 
Eolroyd  has. furnished  the  Court  with  the  briefs  in  that  case,  and  they  nearly 
agreed  with  Mr.  Abbotts  statement.     The  bills  of  lading  were  to  the  defend- 
ant Wilkes  or  his  assigns,  he  or  they  paying  freight;  and  the  defendant  in- 
dorsed them  specially  to  Richard  Kymer  and  Co.,  on  condition  only  that  they 
would  accept,  or  in  writing  promise  to  accept,  certain  bills,  and  would  also 
promise  in  like  manner  to  account  with  RowUtt,  Corp,  and. Co.,  to  whom  half 
the  cargo  of  tobacco  belonged,  for  one  moiety  of  the  proceeds  of  the  tobacco ; 
and  on  refusal  by  Kymer  and  Co.  so  to  accept  or  to  promise  to  accept  and  s*o 
to  account  to  RowleU,  Corp,  and  Co.  for  one  moiety  of  the  proceeds,  then  to 
deliver  the  tobacco  to  Dewhurst  and  Co. ;  first  obtaining  from  them  similar 
promise   in  writing  to  accept  the  bills  and  .to  account  to  the  defendant  for  a 
moiety  of  the  proceeds.     Kymer  and  Co.  refused  the  consignment,  and  the 
goods  were  delivered  lo  Detohurst  and  Co. ;  but  no  promise  in  writing  was  ob- 
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tained  from  them.  They  did  however  in  fact  pay  the  bilk,  and  account  for 
the  defendant's  moiety,  and  gave  him  credit  for  all  the  freight ;  notwithstand- 
ing which  he  continued  greatly  in  their  debt.  Lord  Kenyon  thought,  upon 
the  first  trial,  that  the  bill  of  lading  imposed  upon  the  captain  the  obligation 
at  bis  peril  to  get  the  freight  on  delivering  the  cargo :  but  the  Court  thought 
otherwise,  and  granted  a  new  trial.  Upon  the  second  trial,  Lord  Kenyon 
told  the  jury  that  he  conceived  at  the  first  trial  that  the  charter-party  was  con- 
trolled by  the  bills  of  lading,  and  imposed  upon  the  plaintiff*  the  duty  of  receiv- 
ing the  freight :  but  tbat  the  Court  of  King's  Bench  thought  the  bills  of  lad- 
ing imposed  no  such  duty  upon  him  ;  and  that  whatever  his  (Lord  Kenyan'*) 
private  opinion  was,  he  was  bound  to  say  be  was  at  first  mistaken.  And 
the  plaintiff  thereupon  had  a  verdict  for  967/.  16*.  This  was  in  1790; 
and  ten  years  afterwards  came  the  case  of  Tapley  v.  Martens,  8  Term  Rep. 
451.  The  plaintiff  sued  for  freight  upon  a  charter-party,  wherein  the  defend- 
ant stipulated  to  pay  the  freight  on  delivery  of  the  cargo  according  to  the  bill 
of  lading.  -  The  bill  of  lading  is  not  set  out,  but  it  was  probably  in  the  usual 
form.  It  was  certainly  intended  that  the  freight  should  be  paid  by  the  con- 
signee ;  he  being  indebted  to  the  defendant  in  more  than  that  amount.  Part 
of  the  freight  was  paid  abroad,  but  for  part  of  it,  viz.  5Q0L,  the  captain  took 
a  bill;  and  that  hill  being  dishonoured,  the  captain  sued  upon  a  charter-party 
for  this  part  of  the  freight.  Now,  had  it  been  his  duty  to  receive  payment  of 
the  freight  before  he  parted  with  his  cargo,  he  would  have  taken  this  bill  at  his 
peril,  and  he  could  never  afterwards  have  resorted  to  the  defendant  upon  the 
charter-party  :  but,  upon  a  case  reserved,  the  Court  thought  it  very  clear  that  be 
was  warranted  in  delivering  the  cargo  as  he  did,  and  that  the  defendant  was  lia- 
ble to  the  action.  Lastly,  in  Christy  v.  Rowe,  1  Taunt.  300,  where  there  was  a 
charter-party,  and  a  bill  of  lading  in  the  same  form  as  this,  the  Court  of  Common 
Pleas  held,  that  the  captain  was  not  bound  at  his  peril  to  insist  upon  his  freight 
at  the  time  of  delivering  the  goods  ;  but  that  if  he  delivered  the  goods,  and 
could  not  afterwards  get  the  freight  from  the  consignee,  be  might  sue  the  char- 
terer for  it  upon  the  charter-party.  These -cases,  therefore,  prove  that  such  a 
clause  as  this  does  not  in  general  cast  the  duty  upon  the  captain  at  his  peril  of 
his  obtaining  his  freight  from  the  consignee ;  but  that  if  he  cannot  get  it  from 
him,  he  may  insist  upon  having  it  from  the  charterer.  Nor  is  there  any  thing 
particular  in  this  case,  to  warrant  us  in  saying  that  the  contrary  was  intended 
by  the  parties  to  these  stipulations.  The  charter-party  imports  that  the  deliv- 
ery was  to  be  to  the  correspondents, factors,  or  agents  of  the  defendant:  and 
there  is  nothing  in  the  bill  of  lading  which  implies  that  the  consignees  were 
not  to  be  understood  as  comprehended  within  this  description  of  "  correspond- 
ents, factors,  or  agents  of  the  defendant."  The  assign  or  appointee  of  John 
De  la  Piedra  (if  there  had  been  any  person  properly  answering  this  descrip- 
tion,) would  have  been  derivative  by  the  agent  of  the  defendant  himself.  Upon 
the  circumstances  of  this  case  the  observation  that  the  defendant's  covenant  in 
the  charter-party  is  to  pay  immediately  upon  delivery,  and  that  the  bills  of  lad- 
ing look  to  a  payment  abroad,  by  fixing  the  rate  of  exchange,  do  not  appear  to 
us  to  vary  the  case.  The  charter-party  gives  him  a  right  to  demand  payment 
upon  delivery,  if  he  think  fit ;  and  the  bills  of  lading  only  fix  the  rate  of  ex- 
change, if  he  demand  it ;  but  they  do  not  imply  that  he  must  necessarily  make 
the  demand  abroad,  or  that  he  may  not  wait  for  payment  till  his  return.  The 
other  objections,  that  the  plaintiff  had  no  right  to  go  to  Cadiz,  or  to  deliver  to 
the  defendant's  agent  there,  are  easily  answered.  Tbe  charter-party  stipulated 
for  delivery  at  Tangier*,  St.  Lucar  or  Cadiz;  and  the  omission  of  Cadiz,  in  the 
hills  of  lading  was  in  effect  for  the  benefit  of  the  captain,  to  relieve  him  from 
the  necessity  of  going  thither  if  he  should  wish  to  decline  it ;  but  it  did  not 
take  from  bim  the  power  of  going  there,  if  he  should  be  willing  so  to  do,  and 
the  defendant's  correspondents  should  desire  it.  If  they  chose  to  accept  at 
Cadiz,  instead  of  either  of  the  other  places,  why  were  they  not  at  liberty  to  do 
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so?  Then  as  to  the  delivery  to  the  defendant's  agent  at  Cadiz,  who  is  con- 
sidered as  a  stranger  to  the  hill  of  lading ;  he  may  be  looked  upon  either  as 
virtatlly  the  appointee  of  John  de  la  Piedra  ;  and  in  that  way  he  takes  un- 
der tbe  bill  of  lading  as  his  assign  ;  or  if  m»t,  John  de  la  Piedra  must  be  con* 
sidered  as,  refusing  to  accept,  or  to  make  an  appointment  under  the  bill  of  lad- 
ing ;  and  then,  in  default  of  his  having  appointed  any  assign,  the  plaintiff 
could  not  do  otherwise  than  deliver  to  the  agent  of  the  defendaut  himself,  the 
original  proprietor.  For  these  reasons  we  think  the  defence  is  not  made  out, 
and  that  the  plaintiff  is  entitled  to  judgment. (1) 


Lady  Gardner  and  Others,  Executrix  and   Executors  of 
Lord  Gardner,  v.  Lyne. 

IS  East,  074.    May  27,  1811. 

The  commander  of  the  Cork  naval  station,  on  3d  of  May,  ordered  the  Loire  frigate,  nnder 
his  command,  to  cruize  for  a  month  within  certain  limit*  mentioned;  (whether  within  the 
Cork  station  or  not  did  not  appear))  bat  in  case  of  obtaining  intelligence  of  the  enemy  be- 
ing at  sea,  to  retain  immediately  and  report  tbe  same  to  him ,  nnlesa  the  captain  shoe  Id 
deem  it  more  serviceable  first  to  apprise  the  commander  in  chief  of  the  Channel  fleet  off 
Brett  of  it,  and  then  to  return  to  Cork  without  loss  of  time.  The  Loire  having  sailed 
and  obtained  snch  intelligence  on  her  craiae,  went  off  Brest  and  communicated  it  to  the 
commander  of  the  Channel  fleet  on  the  26th  of  May,  who,  on  the  28th,  ordered  the  Loire 
to  go  off  Ferrol  with  dispatches,  &c.  and  afterwards,  and  whilst  in  the  execution  of  her 
former  orders  from  the  commander  of  the  Cork  etaiion,Ao  look  out  for  the  Jamaica  home- 
ward-bound convoy  within  certain  limits  (which  were  partly  within  and  partly  beyond!  her 
original  cruising  orders,)  and,  if  met  with,  to  protect  them  up  St.  George**  and  the  Bris- 
tol Channel.  Tbe  Loire  having  delivered  the  dispatches,  &c.  to  (he  naval  commander  off 
Ferrol,  on  her  return  took  three  prizes  beyond,  (as  was  admitted,)  the  limits  of  the  Chan- 
nel station,  and  asserted  to  be  within  Jlbo  Cork  station;  (bat  whether  or-not  within  the  Cork 
station,  was  deemed  to  be  immaterial  in  this  case.)  Held  that  the  commander  in  chief  of 
the  Channel  fleet  did  not,  in  the  true  meaning  of  his  orders  to  tbe  Loire,  intend  to  retain 
her  under  bis  command  alter  tbe  execution  of  his  order  off  Ferrol,  but  only  that  she  should 
attend  to  his  farther  instructions  whilst  executing  her  original  orders,  and  as  a  rnodifica* 
tioa  of  or  addition  to  such  orders,  rather  than  as  a  supereeasion  or  abrogation  of  them.  But 
that  d  he  bad  so  intended,  be  had  no  right  so  to  retain  her  oaf  of  the  limits  of  bis  com- 
mand, by  partial  modifications  of  her  original  orders,  for  the  purpose  of  entitling  him* 
•elf  to  .prise  taken  by  her  out  of  such  limits,  in  derogation  of  the  rights  of  another  flag 
officer. 

Q*art  how  the  ease  would  be  where  a  cruiser  in  cha.ee  pursues  an  enemy  oat  of  the  limite  of 
one  station  into  another.  ^ 

IN  assumpsit  for  money  had  and  received  by  the  defendant  to  the  ase  of 
tbe  testator*  which  was  brought  to  try  his  right  to  certain  prize-money,  before 
Lord  EUenborough,  C.  J.  at  the  sittings  in  London  after  Trinity  term,  1810, 
a  verdict  was  taken  for  the  plaintiff  for  375/.  subject  to  the  opinion  of  the 
Court  on  tbe  following  case. 

An  order  having  been  issaed  by  the  Lords  Commissioners  of  the  Admiral- 
ty to  Admiral  Lord  Gardner,  dated  March  20th,  1805,  requiring  him  to  take 
the  command  of  the  Channel  fleet,  and  to  deliver  up  to  Rear-admiral  Drury 
the  command  of  the  squadron  stationed  at  Cork ;  Lord  Gardner  took  the 
command  of  the  Channel  fleet,  and  held  it  during  May  and  June,  1805 ;  hav- 
ing previously  transferred  to  Rear-admiral,  Drury  the  command  of  the  Cork 
station  by  letter  dated  5th  of  March,  1805,  in  which  he  styles  himself  com- 
"Aaoder-in-chief  of  his  Majesty's  ships  employed  at  Cork  and  upon  the  coast 
of  Ireland,  and  states  that  the  Admiralty  hud  directed  him  to  proceed  to  Ply- 
*outh  and  leave  the  port  duty  to  Admiral  Drury :  he  therefore  directs  Rear- 
admira]  Drury  to  proceed  immediately  to  Cork,  and  on  his  arrival  to  take  un- 
der his  command  the  ships  named  in  the  margin,  (amongst  others  the  Loire 
frigate,  Captain   Maitland,)  "  employing  them  as  you  shall  judge  best  for  his 

~  (1)  [SeeS  Chit  Com.  Law.  42«.— W.] 
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majesty's  service"    Rear-admiral  Drury  also  received  an  order  from  th4  Ad- 
miralty dated  February  27th,  1805,  requiring  him  to  receive  this  command ; 
and  he  accordingly  held  it  during  the  said  months  of  May  and  June,  1805. 
On  the  3d  of  May,  Bear-admiral  Drnry  issued  the  following  order  to  Captain 
Maitland  of  the  Loire,  dated  Cork  Harbour :    "  Notwithstanding  former  or- 
N  ders,  you  are  hereby  directed  to  proceed  in  his  majesty's  ship  under  your 
"  command,  with  the  Newfoundland  trade  in  your  charge,  to  Falmouth,  to  join 
"  convoy  appointed  for  the  10th  of  this  month ;  and  having  seen  it  in  safety 
"  there  you  will  proceed  and  cruize  between  the  latitude  of  48  N.  and  53  N., 
"  and  from  the  longitude  of  10  to  25  W.,  for  the  protection  of  the  trade  of  his 
"  majesty's  subjects,  and  the  annoyance  of  the  enemy,  for  one  month  from  the 
"  day  of  your  arrival  on  your  station,  after  escorting  your  convoy  as  aforesaid. 
"  But  in  the  event  of  falling  in  with  the  enemy's  fleet  from  Brest,  or  any  other 
"  of  their  ports,  or  of  obtaining  any  certain  intelligence  of  their  being  at  sea, 
•*  you  are  to  return  immediately  to  this  harbour  to  report  the  same  to  me,  un- 
"  less  upon  due  consideration  of  circumstances  you  shall  think  it  beat  for  his 
"  majesty's  service  to  apprize  the  admiral  cruising  off  Brest  thereof:  in  which 
"  case  you  will  endeavour  to  fall  in  with  him;  and  having  communicated  to 
44  him  such  intelligence,  you  are  to  return  here  without  lost  of  time.     If  you 
11  should  not  meet  with  the  enemy's  fleet*  nor  obtain  any  material  intelligence 
14  deemed  to  be  necessary   for  my  immediate  information,  you  are  to  return 
"  to  this  port  at  the  expiration  of  a  month  from  the  day  of  arriving  on  your 
44  station,  after  leaving  your  convoy  at  Falmouth  as  aforesaid."    On  the  same 
day,  Rear-admiral  Drury  issued  this  order  to  Captain  Maitland :     "  Where- 
*•  as  the  masters  of  the  Newfoundland  vessels,  which  you  have  been  ordered 
44  to  escort  to  Falmouth,  have  all  returned  their  convoy  instructions,  refusing 
44  to  proceed  thither ;  you  are  hereby  directed  to  put  to  sea  with  his  majesty's 
44  ship  under  your  command,  and  cruise  a  month  in  prosecution  of  the  orders 
•«  which  you  have  already  received  of  this  date."     In  pursuance  and  execu- 
tion of  these  orders  Captain  Maitland  sailed  ;  and,  having  gained  intelligence 
of  an  enemy's  squadron,  gave  information  thereof  to  Admiral  Lord  Gardner 
on  the  25th  of  May,  1805;  and  on  the  28th,  Lord  Gardner  issued  this  order 
to  Captain  Maitland,  dated  on  board  the  Hibemia,  off  Ushant ;     "  You  are 
•*  hereby  directed  to  receive  on  board  his  majesty's  ship  under  your  command, 
M  from  the  Polyphemus,  Captain   William  Brown  and  such  other  officers  and 
"  men  aa  are  come  out  in  the  said  ship  to  join  his  majesty's  ship  Ajax;  and 
44  taking  charge  of  the  accompanying  dispatches  addressed  to  Vice-admiral  Sir 
44  Robert  Colder,  make  the  best  of  your  way  off  Ferrott,  and  deliver  the  said 
"  pacquets  to  the  Vice-Admiral ;  putting  Captain  Brown  on  board  the  Ajax. 
44  The  Lords  Commissioners  of  the  Admiralty  having  acquainted  me  that  his 
44  majesty's  ship  Desiree  and  a  sloop  were  to  sail  with  a  homeward-bound  con- 
44  voy  from  Jamaica  on  the  20th  last  month,  I  enclose  you  herewith  a  copy  of 
44  the  private  signals  established  by  R.  A.  Dacres%  to  be  used  by  the  vessels  of 
14  the  said  convoy.     And  you  are  hereby  directed,  while  in  the  execution  of 
41  the  order  you  have  already  received  from  R*  A.  Drury,  to  keep  a  good  look 
44  out  for  the  said  convoy  in  latitude  49  deg.  and  20  mm.  north,  and  from  10 
44  to  30  leagues  westward  of  Scilly  ;  and  should  you  fall  in  with  it,  you  are 
44  to  afford  it  every  protection  and  assistance  in  your  power ;  seeing  such  ships 
u*s  are  bound  up  St.  George's  and  the  Bristol  Channels  in  safety.     But  in 
44  the  event  of  your  not  falling  in  with  the  aforesaid  convoy  by  the  20th  of 
44  next  month,  you  are  to  return  to  Cork  and  follow  the  orders  of  K.  A.  Drury" 
Upon  receiving  this  order,  Captain  Maitland  sailed  off  Ferrol,  and  having 
there  delivered  the  despatches  to  Sir  R.  Colder,  was  proceeding  on  his  return, 
when  in  Muros  Bay,  on  the  1st  of  June,  1805,  he  captured  one  French  and 
two  Spanish  vessels,  which  have  since  been  condemned  aa  lawful  prizes  to 
the  king ;  the  flag-eighths  of  which  amount  to  375*.,  and  that  sum  has  been 
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received  by  and  is  now  in  the  hands  of  the  defendant  as  agent  for  R.  A* 
Drury. 

The.  case  then  set  out  the  kings  proclamation  of  the  7th  of  July,  1803,  and 
the  31st  of  January,  1806,  for  granting  the  distribution  of  prizes  during  the 
present  hostilities ;  the  only  material  parts  of  which,  as  effecting  the  present 
question,  or  referred  to  by  way  of  illustration,  were  these  :     "  The  captain  or 
44  captains  of  any  of  the  said  snipe  or  vessels  of  war,  who  shall  be  actually  on 
44  board  at   the  taking  of  any  prize,  shall   have  3-8th  pans :  but  in  case  any 
"such  prize  shall  be  taken  by. any  of  our  ships  or  vessels  of  war  under  the 
"  command  of  a  flag  or  flags,  the  flag-officer  or  officers,  being  actually  on 
44  board,  or  directing  and  assisting  in  the  capture*  shall  bate  one  of  the  said 
44  3-8ih  parts ;  the  said  l-8th  to  be  paid  to  such  flag  or  flags,  officer  or  officers,  in 
44  such  proportions  and  subject  to  such  regulations  as  are  hereinafter-mentioned." 
44  We  do  hereby  further  will  and  direct,  that  the  following  regulations  shall 
44  be  observed  concerning  the  l-8th  part  hereinbefore-mentioned  to  be  granted  to 
44  the  flag-officers  wbo  shall  actoally  be  on  board  at  the  taking  of  any  prize,  or 
44  shall  be  directing  or  assisting  therein.   First,  A  captain  of  a  ship  shall  be  deem- 
44  ed  to  be  under  die  command  of  a  flag  when  he  shall  actually  have  received 
44  some  order  directly  from,  or  be  acting  in  execution  of  some  order  issued  by 
41  a  flag-officer ;  and  shall  be  deemed  to  continue  under  the  command  of  such 
44  flag  so  long  as  the  flag-officer  by  whom  the  order  was  issued,  or  any  other 
44  flag-officer  acting  upon  the  same  station,  shall  continue  upon  such  station, 
44  or  until  such  captain  shall  have  received  some  order  directly  from,  or  be  act- 
M  ing  in  execution  of  some  order  issued  by  some  other  flag-officer,  or  the 
44  Lords  Commissioners  of  the  Admiralty.     2dly,  That  a  flag-officer,  com- 
mander-in-chief, where  there  is  but  one  flag-officer  upon  service,  shall  have 
44  to  his  own  use  the  said  l-8th  of  the  prizes  taken  by  the  ships  and  vessels 
"under  his  command.    3dly,  That  a  flag-officer  sent  to  command  on  any  sta- 
44  tion  shall  have  no  right  to  any  share  of  prizes  taken  by  ships  or  vessels  em- 
41  ployed  there  before  he  arrives  within  the  limits  of  such  station,  and  actually 
44  takes  upon  him  the  command  by  communicating  orders  to  the  flag-officer, 
41  previously  in  command ;  save  only  that  he  shall  be  entitled  to  a  share  of 
44  prizes  taken  by  those  particular  ships  to  which  he  shall  actually  have  given 
44  some  order  and  taken  under   his  command    within  the  limits  of  such 
44  station.     4thly,  That  a  commander-in-chief  or  other  flag-officer  appointed 
44  or  belonging  to  any  station,  and  passing  through  or  into  any  other  station, 
"  shall  not  be  entitled  to  share  in  any  prize  taken  out  of  the  limits  of  the  sta- 
41  tion  to  which  he  is  appointed  or  belongs  by  any  ship  or  vessel  under  the 
44  command  of  a  flag-officer  of  any  other  station  or  under  admiralty  orders ; 
44  unless  such  commander-in-chief  or  flag-officer  is  expressly  authorized  by  the 
u  Lords  Commissioners  of  the  Admiralty  to  take  upon  him  the  command  in 
14  that  station  in  which  the  prise  is  taken,  and  shall  have  actually  taken  upon 
44  him  such  command  in  manner  aforesaid.    5thly,  That  when  an  inferior  flag- 
"  officer  is  sent  to  reinforce  a  superior  flag  officer  on  any  station,  the  superior 
41  flag-officer  shall  have  no  right  to  any  share  of  prizes  taken  by  the  inferior 
44  flag-officer  before  the  inferior  flag-officer  shall  arrive  within  the  limits  of  the 
"ttation,  and  moreover  shall  actually  receive  some  order  directly  from  him,  or 
u  be  acting  in  execution  of  some  order  issued  by  him.     6thly,  That  a  chief 
"  flag-officer  quitting  a  station  either  to  return  home,  or  to  assume  another 
u  command,  or  otherwise,  except  upon  some  particular  urgent  seivice,  with  the 
a  intention  of  returning  to  the  station  as  soon  as  such  service  is  performed, 
"shall  have  no  share  of  prizes  taken  by  the  ships  or  vessels  left  behind,  after 
"  he  shall  have  passed  the  limits  of  the  station,  or  after  be  shall  have  surren- 
dered the  command  to  another  flag  officer  appointed  by  the  Admiralty  to  be 
44  commander-in-chief  upon  such  station.     7thly,  That  an  inferior  flag-officer 
14  quitting  a  station,  except  when  detached  by  orders  from  his  commander-in- 
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"  chief  out  of  the  limits  thereof  upon  a  special  service,  with  orders  to  return 
44  to  such  station  as  soon  as  such  service  is  performed,  shall  have  no  share 
"in  prizes  taken  by  the  ships  and  vessel*  remaining  on  the  station  after 
"  he  shall  have  passed  the  limits  thereof.  And  in  like  manner  the  flag-officer 
"  remaining  on  the  station  shall  have  no  share  of  the  prizes  taken  by  such  in* 
"  ferior  flag-officer,  or  by  the  ships  and  vessels  under  bis  immediate  com* 
"  mand,  after  he  shall  have  quitted  the  limits  of  the  station,  except  when  de- 
"  tached  as  aforesaid." 

The  question  was,  whether  under  these  circumstances,  Admiral  Lord  (Sard- 
ner  (who  then  commanded  the  Channel  fleet,)  was  entitled  to  the  flag-eighth 
of  the  said  prizes  ?  If  he  were,  the  verdict  was  to  stand  ;  if  not,  a  verdict 
was  to  be  entered  for  the  defendant. 

The  case  was  argued  on  an  earlv  day  in  this  term  by  Brougham  for  the 
plaintiffs,  and  Gifford  for  the  defendant :  but  as  the  arguments  turned  princi- 
pally oo  the  special  circumstances  of  the  case,  and  are  explicitly  stated  in  the 
judgment,  they  need  not  be  repeated.     And  on  this  day, 

Lord  Ellenbobough,  C.  J.  delivered  the  judgment  of  the  Court. 

This  was  an  action  by  the  executors  of  the  late  Lord  Gardner  for  prize- 
money  ;  and  the  question  was,  whether  the  testator  was  entitled  to  the  flag- 
eighth  of  three  prizes  taken  by  the  D)ire  frigate,  Captain  Maitbmd.  In 
March)  1805,  the  Loire  was  one  of  the  ships  upon  the  Cork  station,  and 
was  put  at  the  time,  with  the  rest  of  tbe  fleet,  upoa  that  station,  under  the 
command  of  Rear-admiral  Drury.  In  May,  1805  Rear-admiral  Drury  gave 
orders  to  the  Loire  to  proceed  to  certain  limits  specified  in  his  orders,  and 
to  cruize  within  those  limits  for  a  month  from  the  time  of  bis  arriving  with- 
in them;  but  in  the  event  of  the  Loire's  falling  in  with  the  enemy's  fleet 
from  Brest,  or  any  other  of  their  ports,  or  obtaining  any  certain  intelligence 
of  their  being  at  sea,  she  was  to  return  immediately,  and  report  the  same  to 
Bear-admiral  Drury  /  unless  upon  due  consideration  of  circumstances,  Cap- 
tain Maitland  should  think  it  best  for  his  majesty's  service  to  apprize  the  ad- 
miral cruizing  off  Brest  therewith  ;  in  which  case  Captain  Maitland  was  to 
endeavour  to  fail  in  with  him,  and  having  communicated  to  him  such  intelli- 
gence, the  Loire  was  to  return  to  Cork  without  loss  of  time.  Whether  the 
limits,  within  which  the  Loire  was  by  these  orders  directed  to  cruize,  were 
within  the  Cork  station  or  not,  is  not  stated.  In  obedience  to  these  orders  the 
Loire  sailed,  and  having  received  intelligence  of  an  enemy's  squadron,  Cap- 
tain Maitland  gave  information  thereof  to  the  late  Lord  Gardner,  who  had 
then  tbe  command  of  the  Channel  fleet.  This  information  was  given  on  or 
about  tbe  25th  of  May;  and  on  the  28th  of  May,  Lord  Gardner  issued  an 
order  to  captain  Maitland,  upon  which  the  plaintiffs  found  their  claim.  That 
order  direots  him  to  make  the  best  of  his  .way  off  Ferrol  with  certain  dispatch- 
es aod  men ;  to  deliver  the  dispatcher  to  Vice-admiral  Sir  Robert  Colder,  and 
to  put  tbe  men  on  board  the  Ajax.  It  then  communicates  to  him  the  private 
signals  of  the  home  war  J -bound  convoy  from  Jamaica,  and  requires  him, 
"whilst  in  the  execution  of  the  order  he  {Captain  M.)  had  received  from 
"  Rear- Admiral  Drury,"  to  keep  a  good  look-out  for  the  said  convoy 
in  certain  specified  limits,  and  upon  falling  in  with  it,  to  afford  it  every 
protection  ;  seeing  such  ships  in  safety  as  were  bound  up  St.  George's  and  tbe 
Bristol  Channel.  The  limits  within  which  this  look-out  was  to  be  kept  were 
partly  within  those  in  which  Rear-admiral  Drury  directed  the  Loire  to  cruize, 
and  partly  beyond  them.  Captain  Maitland  sailed  off  Ferrol,  delivered  the 
despatches  to  Vice-admiral  Sir  Robert  Colder,  and  put  the  men  on  board  the 
Ajax,  and  was  proceeding  on  his  return,  when  he  captured  the  three  prizes  in 
question.  It  is  not  stated  in  the  case,  that  the  place  where  these  prizes  were 
taken  is  within  the  limits  of  tbe  Channel  station,  and  it  was  admitted  upon  the 
argument  that  it  is  not.  It  was  asserted,  indeed,  that  it  is  within  the  limits  of 
the  Cork  station  ;  but  that  point,  whichever  way  it  may  be,  seems  immaterial 
to  the  plaintiffs'  right. 
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Upon  these  facts  two  questions  arise,:  the  one,  whether  Lord  Gardner  must 
be  understood  to  have  intended,  by  the  orders  he  gave,  to  keep  this  ship  under 
his  command  after  she  should  have  executed  his  directions  in  respect  to  Fer- 
toL,  and  whilst  she  should  he  sailing  within  the  limits  specified  in  his  order: 
and  2dly,  whether  (if  this  were  his  intention)  he  could  so  keep  the  ship  under 
bis  command,  as  to  entitle  himself  to  a  share  of  the  prises  she  might  during 
that  time  take  ?  and  upon  each  of  these  questions  our  opinion  is  against  the 
plaintiffs.  The  main  ground  upon  which  it  was  contended  upon  the  argu- 
ment, that  the  Loire  was  acting  under  the  command  of  Lord  Gardner  at  the 
time  of  the  captures,  was  this  ;  that  he  had  directed  a  look-out  for  the  Jamai- 
ca convoy  beyond  the  limits  in  which  Rear-admiral  Drury  had  ordered  the 
vessel  to  cruise  :  and  we  were  desired  to  look  at  the  respective  orders  of  the 
two  admiials  to  ascertain  which  of  them  she  would  be  under  in  looking  out 
for  that  convoy.  Rear  admiral  Drury  directs  her  to  cruize  between  48  and  63 
north  latitude,  and  from  10  to  25  west  longitude  ;  and  Lord  Gardner  orders 
ber  to  keep  a  lookout  in  latitude  49  dec.  20  min.  north,  and  from  10  to  30 
leagues  west  of  Scilly  ;  which  would  be  from  7  to  10  degrees  west  longitude. 
Lord  Gardner,  however,  directs  her  to  keep  this  look-out  "  whilst  Captain 
"  Maitland  is  in  the  execution  of  the  order  he  had  already  received  from  Bear- 
"admiral  Drury."  It  is  therefore  to  be  considered  rather  as  a  modification  of, 
or  addition  to,  Rear-admiral  Drury%$  orders,  for  the  purpose  of  a  more  benefi- 
cial execution,  than  as  a  supercession  or  abrogation  of  them  ;  as,  enjoining  a 
coincident,  and  not  a  contradictory  service.  He  does  not  profess  to  give  the 
ship  a  new  direction  as  from  himself,  so  as  to  supersedeor  vacate  Rear-admi- 
ral Drury  s  orders :  but  says  what  shall  be  done  whilst  the  execution  of  those 
orders  is  going  on.  Lord  Gardner  either  misapprehended  the  extent  within 
which  those  orders  had  directed  Captain  Maitland  to  cruize ;  or  he  thought  it 
would  be  within  the  spirit  of  them,  though  not  strictly  within  their  letter,  to 
extend  them  to  the  limits  which  his  own  order  assigns.  He  does  not  profess 
to  do  so  invidious  a  thing,  a  thing  so  calculated  to  produce  jealousy  and  ill 
humour  in  the  service,  as  to  take  the  cruizer  of  another  admiral  from  the  com- 
mand of  that  admiral,  and,  by  a  trifling  alteration  in  the  limits  and  period  for 
ber  cruizing,  to  aim  at  excluding  that  admiral  from  all  interest  in  her  prizes,  and 
entitling  himself  thereto:  but  he  gives  her  certain  additional  directions,  upon  the 
presumption  that  they  would  be  compatible  in  substance  with  the  orders  which 
had  been  given  by  the  original  admiral ;  and  that,  whilst  in  the  execution  of 
the  orders  given  by  Rear-admiral  Drury,  the  ship  would  be  able  to  attend  to 
the  additional  instructions  suggested  by  himself  in  furtherance  of  the  antece- 
dent orders.  We  are  therefore  of  opinion  upon  the  first  questiori,  that  Lord 
Gardner  is  not  to  be  understood  as  having  intended  to  continue  this  ship  un- 
der his  command  after  she  should  have  executed  his  orders  off  Ferrol ;  and  if 
not,  it  is  not  perhaps  absolutely  necessary  for  us  to  give  an  opinion  upon  the 
second  question. 

It  may,  however,  be  advisable  for  the  interests  of  the  service,  in  order  to 
prevent  its  being  supposed  that  we  have  doubts  where  we  really  entertain  none, 
to  express  our  opinion  upon  the  second  point  also :  and  that  opinion  is  this ; 
that  if  Lord  Gardner  had  intended  to  annul  the  orders  of  Rear-admiral 
Drury,  and  to  put  this  ship  under  new  sailing  orders  of  his  own,  he  would  not 
bare  been  entitled  to  share  in  any  prizes  she  might  take  after  she  had  executed 
his  orders  at  Ferrol,  and  had  left  the  limits  of  his  station.  It  may,  perhaps, 
be  doubted,  whether  the  commander  upon  one  station  can  in  any  case  annex 
to  his  command  a  cruizer  put  by  the  Admiralty  under  the  command  of  an 
admiral  upon  another  station :  but  if  that  could  be  done,  we  are  of  opinion  he 
cannot  entitle  himself  to  share  in  the  prizes  she  may  take  whilst  cruizing  un- 
der the  orders  he  may  have  given  her,  unless  taken  during  such  time  as 
*he  cruizes  withip  the  limits  of  his  station.  What  may  be  the  case,  where  a 
ship  is  in  chase,  and  pursues  the  enemy  from  and  beyond  the  limits  of  the  one 
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station  in  which  the  chase  begun  into  those  of  another,  is  a  different  question : 
but  this,  upon  the  supposition  we  are  now  considering,  is  to  be  taken 
as  the  case  of  a  ship  sent  by  Lord  Gardner  to  cruize  ont  of  the  limits  of  his 
station.  The  idea  of  a  station  implies  that  the  limits  of  that  station  are  to  be 
under  the  superintendance  and  control  of  the  commander  of  that  station,  and 
that  he  may  place  his  cruizers,  within  the  limits  of  that  station,  wherever,  in 
his  judgment,  the  interest  of  the  service  may  require :  but  to  allow  him  to 
place  bis  cruizers  beyond  his  own  station,  for  the  purpose  of  cruizing  out  of 
that  station,  is  inconsistent  with  the  idea  of  a  station,  and  is  making  the  whole 
-ocean  from  one  extremity  to  the  other  eventually  within  the'limits  of  any  one 
particular  station.  To  warrant  a  claim  in  this  extent,  there  ought  to  be  some 
decision  upon  the  point,  or  something  plain  and  unequivocal  in  the  terms  of 
the  prize  proclamation.  The  only  cases  cited  in  argument  were  the  Orion,  4 
Rob.  362,  also  stated  in  6  East,  232,  and  Holmes  v.  Ratner,  8  East,  602 ;  and 
the  parts  relied  upon  in  the  proclamation  were  the  3d  and  5th  articles  of  that 
part  of  it  which  relates  to  the  flag-eighth;  and  none  of  these  appear,  upon 
examination,  to  advance  the  plaintiff's  claim.  The  case  of  the  Orion  decides 
no  more  than  this ;  that  if  a  ship  under  the  command  of  a  flag  be  detached 
by  a  superior  authority  from  the  service  of  that  flag  upon  some  distinct  and 
separate  duty,  such  superior  authority  giving  her  orders  not  confirmatory  of  or 
coincident  with  the  orders  she  had  received  from  her  original  flag,  but  sus- 
pending and  annulling  these  orders  for  a  time,  and  producing  events  and  cap- 
tures which,  under  such  original  orders,  would  never  have  occurred,  the  origi- 
nal flag,  whose  orders  are  so  suspended,  is  not  entitled  to  any  share  in  the 
captures  made  under  the  new  orders ;  because  such  original  flag  cannot  be 
considered  as  directing  or  assisting  in  such  captures.  This  case,  therefore,  de- 
cides only  that  the  original  flag  has  no  title ;  but  it  leaves  the  question  un- 
touched, under  what  circumstances,  and  to  what  extent,  the  other  flag  is  enti- 
tled, where  the  superior  authority  giving  the  new  and  suspending  orders  is  a 
flag-officer.  The  case  of  Holmes  v.  Rainier,  instead  of  being  in  the  plain- 
tiff's favour,  seems  to  be  against  him.  There  admiral  PringU,  who  had  the 
Cape  of  Good  Hope  station,  sent  one  of  his  ships  into  the  station  of  Admiral 
Rainier  for  repairs.  Admiral  Rainier  ordered  him,  upon  bis  return  to  his 
commanding  officer,  to  convoy  certain  ships ;  and,  whilst  he  was  upon  his  re- 
turn, and  before  he  had  got  beyond  the  limits  of  Admiral  Jfetmer's  station, 
and  reached  that  of  the  Cape,  he  made '  the  captures  which  gave  rise  to  the 
action.  The  action  was  brought,  not  by  Admiral  Rainier,  who  stood  in  the 
situation  in  which  Lord  Gardner  stands  here,  but  by  the  executors  of  Sir 
Hugh  Christian,  who  succeeded  Admiral  Pringie  opon  the  Cape  station ;  and 
all  that  the  Court  decided  was,  not  that  Admiral  Rainier  was  entitled,  but  that 
Sir  Hugh  Christian  was  not.  Some  expressions,  however,  I  observe  to  have 
fallen  from  myself  and  others  of  the  Judges,  intimating  an  opinion  that  where 
the  limits  of  a  station  were  ascertained,  and  the  commandef  on  that  station 
had  no  special  power  expressly  given  him  beyond  that  station,  be  could  only 
share  in  such  prizes  as  were  taken  within  such  station.  These  decisions, 
therefore,  do  not  advance  the  plaintiff's  claim.  And  as  to  the  proclamation, 
the  3d  article,  in  that  part  which  regulates  the  flag-officer's  eighth,  seems  to 
contemplate  captures  within  the  flag-officer's  station,  and  within  that  station 
only :  and  the  cause  of  its  introduction  as  collected  by  a  reference  to  the 
earlier  proclamations  on  the  subject,  excludes  all  doubt  as  to  its  meaning.  The 
only  object  of  the  5th  article  was  to  prevent  its  being  supposed  that  the  inferior 
flag  was  part  of  the  superior's  force,  and  constructively  under  his  command, 
whilst  on  the  way  to  join  him,  and  before  the  receipt  of  any  order  from  him. 
Upon  the  whole,  it  appears  to  us  that  there  is  nothing  in  the  proclamation 
from  which  any  argument  can  fairly  be  drawn  in  the  plaintiff 's  favour;  that 
there  is  no  decision  to  support  the  claim  ;  and  as  it  might  be  of  dangerous 
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consequence  to  tbe  service  to  allow  a  flag-officer  upon  one  station  to  appro- 
priate to  himself  a  cruizer  under  the  command  of  a  flag-officer  of  another 
btation,  and  to  employ  it  upon  a  cruize  in  a  place  which  does  not  appear  to  be 
within  the  limits  of  his  own  station  ;  we  are  of  opinion,  that  the  plaintiffs  are 
on  this  ground  also  not  entitled  to  recover,  and  that  the  verdict  should  be  enter- 
ed for  the  defendant 

Postea  to  the  Defendant. 


Cock  v.  Brockhurst  and  Another,  Bail  of  Bell. 

18  Eait,  688.    Mey  27,  1811. 

For  the  purpose  of  fixing  the  bail  on  scire  facia*,  the  capiat  ad  satisfaciendum  agnioat  the 
principal  most  He  the/our  latt  dayi  in  the  office  before  the  returo.  And  the  bail  having 
once  been  prepared  to  render  their  principal  in  time,  which  they  then  omitted  to  do,  in  con- 
sequence of  a  rule  nisi  taken  ont  by  them  on  the  suggestion  of  the  Court,  with  a  view  to  an 
arrangement  out  of  court  between  the  parties,  (the  principal  being  a  lunatic, )  which  rale 
was  afterward*  discharged,  without  providing  for  the  bail  to  be  placed  in  tbe  same  situation 
that  they  were  in  before;  the  Court,  in  a  subsequent  term,  permitted  the  bail  to  take  the 
above  objection  to  the  regularity  of  tbe  proceedings,  though  they  had  before,  in  the  same 
term,  before  they  were  aware  of  this  objection,  brought  forward  another  objection,  which 
was  over-ruled. 

BELL,  the  principal^  became  a  lunatic  in  October,  1809,  and  a  commission 
of  lunacy  was  issued  against  him  ;  after  which  the  plaintiff  brought  his  action, 
and  recovered  against  him  50001.  and  upwards,  at  the  sittings  of  last  Trinity 
term.  Proceedings  were  thereupon  had  against  the  bail ;  and  after  tbe  first 
writ  of  scire  facias  sued  out  against  them,  when  they  were  in  time  to  render 
their  principal,  they  took  out  a  writ  of  habeas  corpus,  and  had  him  ready  in 
the  vicinity  of  the  court  to  have  rendered  him  ;  when  the  Court,  considering 
the  condition  of  the  principal,  and  with  a  view  to  an  arrangement  between 
the  parties,  gave  a  rule  nisi  to  enter  an  exoneretur  on  the  hail-niece,  or  for 
further  time  to  render  the  principal :  but  no  arrangement  having  been  made, 
and  the  rule  being  resisted  in  last  Hilary  term  (a),  the  Court  held  themselves 
bound  to  discharge  it  on  both  points.  In  the  mean  time,  however,  tbe  plaintiff 
proceeded  with  his  writs  of  scire  facias  against  the  bail;  and  though  it  now 
seemed  probable  that  the  alias  writ  of  scire  facias  was  sued  out  before,  yet 
that  was  not  known  to  the  bail  at  the  time,  and  it  was  not  brought  into  the 
office,  as  it  was  stated,  till  tne  day  after  the  rule  nisi  had  been  obtained.  In 
consequence  of  this,  a  second  application  w«is  made  on  behalf  of  tbe  bail  in 
this  term,  to  set  aside  tbe  alias  writ  of  scire  facias,  as  having  been  improperly 
issued  pending  the  former  rule  :  but  the  rule  for  that  purpose  was  discharged 
a  few  days  ago ;  the  Court,  on  consideration  of  the  terms  of  the  first  rule,  not 
thinking  that  the  plaintiff  was  thereby  restrained  from  proceeding  against  the 
bail.     After  which  the  plaintiff  continuing  to  proceed  against  the  bail  : 

Curwood,  on  Friday  last,  the  24tb  of  May,  made  the  present  application, 
on  their  part,  to  set  aside  the  proceedings  against  them  Tor  irregularity,  on  the 
ground  of  the  capias  ad  satisfaciendum  against  the  principal,  which  was 
tested  on  the  6th  of  November,  returnable  in  eight  days  of  St.  Martin,  (t.  e. 
on  the  22d  of  November,)  and  which,  by  the  practice  of  the  court,  should 
hai e  lain  in  the  office  for  the  last  four  days,,  was  taken  out  on  the  20th ; 
and  therefore,  that  the  writs  of  scire  facias,  founded  on  the  return  of  non  est 
inventus  to  the  capias,  were  regularly  issued.  For  which  he  cited  Forty  v. 
Htrmer,  4  Term  Rep.  583,  where  a  scire  facias  against  bail  was.  set  aside 
upon  the  same  objection.  The  Court  then  inquired  why  this  objection  had 
not  been  taken  before,  which  existed,  if  at  all,  at  the  time  when  the  former 

(4)  Vide  Cock  v.  BcK,  ante,  S5& 
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application  had  been  made  to  set  aside  the  scire  facias  against  the  bail  for  ir- 
regularity, which  had  been  recently  discharged.  It  was  answered,  that  this 
objection  was  not  known  to  the  bail  at  the  time,  and  did  not  appear  upon  the 
former  affidavits.  The  Court  thereupon,  considering  the  largeness  of  the 
sum,  and  what  had  passed  before  in  court,  partly  upon  their  own  suggestion, 
granted  a  qile  to  shew  cause ;  but  intimated,  that  he  should  be  prepared 
to  answer  this  objection,  which  no  doubt  would  be  taken  upon  shewing 
cause. 

Toddy  now  opposed  the  rule,  on  behalf  of  the  plaintiff,  and  first  denied 
that  the  same  iule  of  practice,  which  required  the  scire  facias  to  lie  the  last 
four  days  in  the  office  before  the  return,  applied  also  to  the  capias  ad  satisfa- 
ciendum against  the  principal :  and  here  the  capias  had  lain  more  than  four, 
though  not  the  last  four  days  in  the  office.  And  the  same  reason,  he  observ- 
ed, did  not  apply ;  because  the  writs  of  scire  facias  were  never  served  on  the 
bail,  and  they  could  only  know  of  the  proceeding  against  them  by  searching 
the  office ;  but  the  capias  might  be  served  on  the  principal  if  he  could  be 
found,  which  would  exonerate  the  bail.  [The  Court  observed,  that  in  order  to 
found  the  proceedings  against  the  bail,  there  must  be  a  return  of  non  est  in- 
ventus to  the  capias ;  and  therefore,  there  was  the  same  reason  for  its  lying 
the  last  four  days  in  the  office,  in  order  to  give  the  bail  an  opportunity  of 
searching,  that  they  might  have  notice  whether  they  were  to  be  fixed  at  the  re- 
turn of  the  writ.]  In  fact,  the  capias  is  never  attempted  to  be  served,  and 
therefore  its  lying  in  the  office  is  mere  form.  [Bayley,  J.  Suppose  the  prin- 
cipal died  before  the  return  of  the  capias  ?]  He  then  objected,  that  this  appli- 
cation came  too  late  after  two  former  ineffectual  applications  on  the  part  of  the 
bail  for  relief,  the  last  of  which  was  made  on  the  ground  of  a  subsequent  ir- 
regularity to  that  which  was  now  relied  on.  The  rule  has  been  laid  down  in 
cases(a)  upon  the  annuity  act,  that  the  court  would  not  entertain  a  second  ap- 
plication, upon  an  objection  to  an  annuity,  which  might  have  been  made  upon 
the  first :  and  this  rule  must  hold  still  more  strongly  in  matters  of  practice, 
where  the  Court  always  require  that  the  party  objecting  to  a  mere  irregularity 
should  apply  in  the  first  instance  before  any  further  proceeding  is  taken ; 
considering  every  subsequent  step  taken  as  a  waiver  of  any  objection  to  the 
preceding  step. 

Topping  and  Curwiod,  in  support  of  the  rule,  said  that  it  appeared  by  the 
affidavits  of  the  bail,  that  they  were  not  indemnified  in  this  case :  and  as  they 
were  prepared  in  time  to  have  rendered  the  lunatic,  when  the  first  rule  was 
taken  out  at  the  recommendation  of  the  Court,  they  were  entitled  to  every  in- 
dulgence consistently  with  the  strict  rules  of  practice,  and  within  the  discre- 
tionary power  of  the  Court.  That  the  plaintiff  was  now  put  in  the  same  sit- 
uation as  he  would  have  been  if  the  bail  had  rendered  their  principal  when 
they  were  first  prepared  to  have  done  so  ;  for  on  the  19th  of  February  he  was 
rendered  on  another  habeas  corpus  issued.  [Lord  ERenborough,  C.  J.  said, 
that  if  the  Court  were  clearly  satisfied  that  the  bail  had  been  misled  by  the 
terms  of  a  rule  issued  at  the  suggestion  of  the  Court,  they  would  not  suffer 
them  to  be  prejudiced  by  it.]  They  said,  that  the  irregularity  now  complsin- 
ed  of  was  clear ;  for  besides  the  case  of  Forty  v.  Hermer(b)  before  referred 
to,  there  is  a  case  in  Salkeld,  Anon.  p.  599,  which  says  that  the  capias  ad 
satisfaciendum  against  the  principal,  in  order  to  charge  the  bail,  must  lie  four 
days  exclusive  in  the  sheriff's  office ;  and  this  has  always  been  deemed  to 
mean  the  four  last  days.  Then,  as  to  the  bail  lying  by  and  taking  another 
objection  to  the  irregularity  of  the  proceedings,  they  were  driven,  in  order  to 
save  themselves  for  the  time,  to  bring  forward  the  first  objection  which  offered, 

(a)  Gnattuad  ▼.  Bromley,  7  Term  Eep.  455.;  and  Schumanv.    Wiotherhiad,  1  East, 
537. 
(*)  4  Term  Rep.  588.;  end  vidtRfg.  «•*.  E,  %  Geo.  a.  R.  &  O.  of  KB.  11. 
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and  before  they  were  apprized  of  this  objection,  not  thinking  that  the  plaintiff 
would  have  proceeded  pending  the  first  rule. 

Lord  Ellenborough,  C.  J.  It  is  very  convenient  to  abide  by  the  rule  of 
the  Court,  that  parties  who  mean  to  take  advantage  of  any  defect  of  form, 
shall  bring  forward  all  their  objections  at  once,  and  not  by  piece-meal.  But 
if  the  bail  in  this  case  have  neglected  to  do  that  which  they  were  once  in  a 
condition  to  have  done,  and  were  prepared  to  do,  in  consequence  of  their  hav- 
ing fairly  understood  at  the  time  that  the  Court  had  sufficiently  provided  for 
their  security  by  putting  them  in  the  same  situation,  after  the  first  rule  was 
disposed  of,  which  they  were  in  at  the  time  when  that  rule  was  granted, 
the  Court  would  do  injustice  not  to  protect  them.  Their  present  embarrass- 
ment has  grown  out  of  the  act  of  the  Court,  rather  than  from  their  own  neg- 
lect Then  as  to  the  point  of  practice,  we  think  that  in  order  to  fix  the  bail, 
the  writ  of  capias  ad  satisfaciendum  ought  to  have  lain  the  last  four  days  in 
the  office. 

The  other  Judges  agreed ;  and  the  court  thereupon,  the  principal  having 
been  rendered,  stayed  the  proceedings  against  the  bail ;  but,  as  this  was  done 
in  relief  of  the  bail  under  the  special  circumstances  of  the  case,  they  directed 
the  rule  to  be  made  absolute  on  payment  of  costs  by  the  bail. 
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EASTER   TERM, 

Of  THE  FIFTY-FiaST  YEAR  OF  THE  REIGN  OF  GEORGE  III. 


Sir  Francis  Burdett  Bart  v.  The  Right  Hon.  Charles  Ab- 
bott, Speaker  of  the  House  of  Commons. 


14  Em*,  1811. 


To  an  action  of  trespass  against  the  Speaker  of  the  home  of  commons  for  forcibly,  and,  with 
the  assistance  of  armed  soldiers,  breaking  into  the  messuage  of  the  plaintiff  (the  outer  door 

taking  him  to  the  lower  of  I 


being  ehnt  and  fastened,)  and  arresting  him  there*  and  taking  I 

don,  and  impneoning  bhn  there;  it  b  a*legeJ  juatificattoo  and  bar  to  plead  that  a  parliament 

held,  whieh  waa  eMtiag  darng  the  period  of  the  treapaeeaa  complained  of;  that  the 

■--■"-  ■  tathebooi 


i  a  member  of  the  honaeof  eommone;  and  that  the  bonee  having  reeoived  M  that 
a  certain  letter,  &c.  in  CobbtWt  Weekly  Register,  waa  a  libelloae  and  ecandatoas  paper, 
reflecting  on  the  jnat  rigbta  and  privileges  of  the  honee,  and  that  the  plaintiff,  who  had  ad- 
mitted that  the  mid  letter,  fce.  waa  printed  by  hut  authority,  had  been  Aerety  guiKy  of  a 
broach  of  the  privileges  of  that  000004*'  and  having  ordered  that  for  his  said  offence  he 
ebeeJd  ho  committed  to  the  tower,  and  that  the  speaker  ahonld  nana  his  warrant  accord- 
ingly;  the  defendant,  aj  Speaker,  in  execution  of  the  mid  order,  inroad  his  warrant  to  the 
•erjeant  at  anna,  to  whom  the  execution  of  inch  warrant  belonged,  to  arrest  the  plaintiff 
and  commit  htm  to  the  custody  of  the  lieutenant  of  the  tower;  nod  iaaned  another  warrant 
te  the  lieutenant  of  the  tower  to  receive  and  detain  too  plaintiff  hi  enetody  dnring  the  pteaa- 


■m  of  tfc»  house;  by  Thrive  of  which  first  warrant  the  eerjeantntannewent  to  the  measnage 
of  the  plaintiff,  where  he  then  waa  to  execute  it;  and  because  the  onter  door  was  fastened, 
and  he  could  not  enter,  after  audible  notification  of  his  purpose,  and  demand  made  of  ad- 
mission,  he,  by  (be  assistance  of  the  mid  aoldien,  broke  and  entered  the  plaintiff's  men- 
mage,  and  arrested  and  conveyed  him  to  the  tower,  when  bo  was  reeeived  and  detained 
hi  enetody,  under  the  warrant,  by  the  lieutenant  of  the  lower. 

SIR  Francis  Burdett,  Baronet,  complain*  of  the  Right  Hon.  Chtrles  Ab- 
ba, having  privilege  of  parliament,  of  a  plea  of  tresnass^for  that  the  eaid 
Ckarle$  heretofore,  to  wit,  on  the  6th  of  April,  1810,  ana  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  with  force  and 
aran*  fee.  broke  and  entered  a  certain  messuage  of  the  said  Sir  Francis,. situ- 
ate in  the  parish  of  St.  George  Hanover-Square*  in  the  bounty  of  Middlesex, 
and  on  one  of  those  days,  to  wit,  on  the  9th  of  April,  in  the  year  aforesaid 
(the  outer  door  of  the  said  messuage  being  then  and  there  shut  and  fastened,) 
with  divers  Soldiers  and  men  armed  with  offensive  weapons,  forcibly  and  with 
strong  hands  broke  open  a  certain  window  and  two  window-shutters  of  and 
belonging  to  the  said  messuage  of  the  said  Sir  Francis,  and  through  the  same, 
broke  into  and  entered  the  said  messuage,  and  made  a  great  noise,  disturb- 
ance and  afficay  in  the  said  messuage;  and  with  force  and  arms  made  an  as- 
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sault  on  the  said  Sir  Francis,  and  laid  hands  upon  him,  and  forced  and  com- 
pelled htm  to  go  from  and  ont  of  his  said  messuage  into  a  certain  public  street 
there,  and  also  then  and  there  forced  and  obliged  him  to  go  into  a  certain 
coach  in,  through  and  along  divers  other  public  streets  and  highways  to  a  cer- 
tain prison  called  the  tower  of  London,  and  there  imprisoned  the  said  Six 
Brands,  and  kept  and  detained  him  in  prison  there,  without  any  reasonable 
or  probable  cause  whatsoever,  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto ;  contrary  to  the  laws  of  this  realm,  and  against  the  will  of  the  said 
Sir  Francis  ;  whereby  he  the  said  Sir  Francis,  during  all  the  time  aforesaid, 
was  and  still  is  hindered  from  transacting  his  lawful  affairs,  &c.  to  wit,  at  the 

Earish  aforesaid  in  the  county  aforesaid.  And  also,  for  that  the  paid  Charles 
eretoibre,  to  wit,  on  the  day  and  year  last  aforesaid,  with  force  and  arms, 
&c  made  another  assault  upon  the'said  Sir  Francis*  to  wit,  at  the  parish,  &c 
and  then  and  there  seited  and  laid  hold  of  the  said  Sir  Francis  with  violence, 
and  forced  and  compelled  him  to  go  in,  through  and  alone  divers  public  streets 
and  highways  to  a  certain  prison  calted  the  tower  of  London,  and  then  and 
there  imprisoned  the  said  Sir  Francis,  and  kept  and  detained  him  in  prison 
there  without  any  reasonable  or  probable  cause  whatsoever,  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto ;  contrary  to  the  laws  of  this  realm  and 
against  the  will  of  the  said  Sir  Francis,  whereby,  fee.  And  also,  for  that  the 
said  Charles  heretofore,  to  wit,  on  the  day  and  year  test  aforesaid,  with  force 
and  arms,  &c.  made  another  assault  upon  the  said  Sir  Francis,  to  wit,  at  the 
parish  aforesaid,  &c.  and  then  and  there  imprisoned  the  said  Sir  Francis,  &nd 
kept  and  detained  him  in  prison  there,  without  any  reasonable  or  probable 
cause  whatsoever,  for  a  long  time,  to  wit,  from  thence  hitherto ;  contrary  to 
the  laws  of  this  realm  and  against  the  will  of  the.  said  Sir  Francis.  There 
was  a  fourth  count  for  a  common  assault. 

The  defendant  pleaded,  first,  not  guilty,  to  the  whole  of  the  trespasses 
charged.  And  secondly,  as  to  the  breaking  and  entering  the  said  messuage  of 
the  said  Sir  Francis  on  one  of  the  said  days  in  the  first  count  of  the  said  dec- 
laration mentioned,  to  wit,  on  the  9th  of  April,  in  the  year  aforesaid,  (the 
outer  door  of  the  said  messuage  being  then  and  there  shut  and  fastened,)  aod 
with  the  said  toldiers  and  men  breaking  open  the  said  window  and  window- 
shutters,  and  through  the  same  breaking  into  and  entering  the  said  messuage, 
and  making  a  noise  and  disturbance  in  the  said  messuage,  and  making  the 
said  assault  on  the  said  Sir  Francis,  and  laving  hands  upon  him,  and  forcing 
and  compelling  him  to  go  from  and  out-  of  his  said  messuage  into  the  said 
public  street  there,  and  also  forcing  and  obliging  htm  to  go  in  the  amid  coach 
in,  through  and  along  the  said  streets  and  highways  in  the  said  first  coont 
mentioned,  to  the  said  prison  called  the  Tower  of  Jjmdon,  and  there  impris- 
oning him  the  said  Sir  Francis,  and  keeping  and -detaining  him  in  prison 
there  for  the  said  space  of  time  in  the  said  first  count  mentioned  :  The  said 
Charles  says,  that  the  said  Sir  Francis  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him  the  said  Charles,  because  he  says  that 
long  before  and  at  the  said  time  when,  dec.  in  the  introduction  of  this  plea 
mentioned,  and  during  aH  the  time  in  the  said*  first  count  mentioned,  a  parlia- 
ment of  our  sovereign  lord  the  now  king  was  holden  at  Westminster  in  the 
county  of  Middlesex,  ^aA  was  and  yet  is 'sitting;  and  that  long  before  and  at 
the  said  time  when,  &c.  in  the  introduction  of  this  plea  mentioned,  and  dar- 
ing all  the  time  in  the  said  firsr  count  mentioned,  ne  the  said  Charles  was 
and  yet  is  a  member  of  the  commons  house  of  the  said  parliament,  and  the 
Speaker  of  the  said  commons. house  of  parliament ;  and  the  said  Sir  Francis 
also  was  and  yet  is  a  member  of  the  said  commons  house  of  parliament,  to 
wit,  at  Westminster,  fee.  And  the  said  Charles  further  saith,  that  they  the 
said  Charles  and  the  said  Sir  Francis,  so  being  members  of  the  said  commons 
house  of  parliament  as  aforesaid,  and  the  said  Charles  so  being  Speaker  of 
the  said  commons  house  of  parliament  as  aforesaid,  heretofore  and  before  the 
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slid  time  when,  fee.  in  the  introduction  to  this  plea  mentioned*  to  wit,  on  the 
6th  of  April,  1910,  at   Westminster  aforesaid,  the  said  parliament  then  and 
there  sitting,  it  was  in  and  by  the  said  commons  hoose  of  parliament  resolv- 
ed, that  a  letter  signed  "  Francis  Burdett,"  and  a  further  part  of  a  paper  inti- 
tuled M  Argument,7'  in  Cobbett's  Weekly  Register  *i  March  24th,  1810,  was 
a  libellous  and  scandalous  paper,  reflecting  on  the  just  rights  and  privileges 
of  that  house;  and  that -Sir  Francis  Burdett,  Bart,  who  had  admitted  the 
above  letter  and/'  Argument"  to  be  printed  by  his  authority,  had  been  there- 
by guilty  of  a  breach  of  the  privileges  of  that  house :  and  it  was  thereupon 
then  and  there  in  and  by  the  said  commons  house  of  parliament  ordered*  that 
Sir  Fronds  Burden,  Bart,  be  for  his  said  offence  committed  to  the   Tower  of 
Lendan,  and  that  Mr.  Speaker  do  issue  his  warrants  accordingly ;  as  by  the 
record  and  proceedings  of  the  said  resolutions  and  order  remaining  in  the 
said  commons  bouse  of  parliament,  reference  being'  thereto  had,  will  more 
full*  appear.    Whereupon  the  said  Charles,  so  being  such  Speaker  as  afore- 
said, in  pursuance  of  the  resolutions  and  order  aforesaid,  and  according  to  the 
laws  and  customs  of  parliament,  did,  for  the  execution  of  the  said  order,  af- 
terwards, and  before  tbe  said  time- when,  &c  in  the  introduction  to  this  plea 
mentioned,  to  wit,  on  the  sixth  of  April,  in  the  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid,  as  such  -Speaker  as  aforesaid,  make 
and  issue  his  certain  warrant  under  his  hand  and  name,  as  such  Sneaker  as 
aforesaid,  directed  to  the  Serjeant  at  arms  attending  the  hoose  of  commons, 
or  his  deputy,  to  whom  the  execution  of  such  warrant  then  and  there  belong- 
ed; in  and  by  which  said  warrant,  reciting  thai  the  house  of  commons  had 
that  day  adjudged  that  Sir  Francis  Burdett,  Bart.,  who  had  admitted  that  a 
letter  signed  "  Francis  Burdett,"  and  a  further  part  of  a  paper  entitled  "  Ar- 
gument," in  Cobbett's  Weekly*  Register  of  March  24*  1810,  was  printed  by 
his  authority,  (which  letter  and  argument  the  said  house. bad  resolved  to  be  a 
libellous  and  scandalous  paper  reflecting  upon  the  just  rights  and  privileges 
of  the  said  house,)  had  been  thereby  guilty  of  a  breach  of  the  privileges  of 
the  said  house;  and  that  tbe  boose  of  commons  had  thereupon  ordered  that 
the  said  Sir  Francis  Burdett  be  for  his  said  offence  committed  to  his  majes- 
ty's tower  of  London.*  therefore,  it  was  required  that  the  said  Serjeant  at 
arms,' or  his  deputy,  should  take  into  his  custody  the .  body  of  the  said  Sir 
Francis  Burdett,  and  then  forthwith  deliver  him  over  into  the  custody  of  the 
lieutenant  of  his  majesty's  Tower  of  London.    And  all  mayors,  bailins,  sher- 
iff, under-sheriffs,  constables,  and  head  boroughs  and  every  other  person  or 
persons  were  thereby  required  to  be  aiding  and  assisting  to  tbe  said  serjeant 
or  his  deputy  in  the  execution  thereof.    And  the  said  Charles,  so  being  such 
Speaker  as  aforesaid,  then  and  there,  and  before  tbe  said  time  when,  fcc.  in 
the  introduction  of  this  plea  mentioned,  delivered  the  said  warrant  to  Francis 
John  Cobnan,  Esq.,  then  and  there  being: the  serjeant  at  arms  attending  the 
said  house  of  commons,  (to  whom  the  said  warrant  was  directed,)  to  be  exe- 
cuted itf  due  form  of  law.    And  the  said  Charles  further  says,  that  he  the 
said  Charles,  so  being  such  speaker  as  aforesaid,  after  the  making  of  the  said 
resolutions  and  order,  and  for  the  execution  thereof,  and  according  to  the  laws 
and  customs  of  parliament,  did,  in  pursuance  of  the  said  resolutions  and  or- 
der, and  for  the  further  execution  of  the  said  order  before  the  said  time  when, 
fce.  in  the  introduction  of  this  plea  mentioned,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  Westminster,  dec.  make  his  certain  other  warrant  under  his 
hand  and  name,  as  such  Speaker  as  aforesaid,  directed  to  the  lieutenant  of 
his  majesty's  tower  of  London  or  his  deputy ;  in  and  by  which  said  last»men- 
tioned  warrant,  reciting  that  the  house  of  commons  had  that  day  adjudged 
that  Sir  Francis  Burdett,  Bart,  who  had  admitted  that  a  letter  signed  "  Fran- 
*j*  Burdett"  and  a  further  part  of  a  paper  entituled  "  Argument,"  in  Cobbett's 
Weetfy  Register  of  March  24th,  1810,  was  printed  by  his  authority,  (which 
letter  and  argument  the  said  house  had  resolved  to  be  a  libellous  end  scanda- 
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lous  paper  reflecting  on  the  just  rights  and  privileges  of  the  said  house,) 
had  been  thereby  guilty  of  a  bleach  of  the  privileges  of  the  aaid  home; 
and  that  the  house  of  commons  had  thereupon  ordered  that  the  said  Sir 
Francis  Burdett  be  for  his  said  oneoce  committed  to  his  majesty's 
tower  of  London :  therefore,  it  was  required  that  the  said  lieutenant  of 
his  majesty's  said  tower,  or  his  deputy,  should  receive  into  his  custody 
the  body  of  the  said  Sir  Francis  Burdett,  and  him  safely  keep  during  the 
pleasure  of  the  said  bouse.  And  the  said  Charles,  so  being  such  Speaker  as 
aforesaid,  then  and  there,  before  the  said  time  when,  foe.  in  the  introduction 
to  this  plea  mentioned,  delivered  and  caused  the  said  last-mentioned  warrant 
to  be  delivered  to  the  lieutenant  of  his  majesty's  tower  of. London  aforesaid,  to 
be  executed  in  due  form  of  law.  By  virtue  and  in  execution  of  which  said 
first-mentioned  warrant  the  said  Francis  John,  as  such  serieant  as  aforesaid, 
afterwards,  to  wit,  at  the  said  time  when,  fcc.  in  the  introductory  part  of  this 
plea  mentioned,  in  order  to  arrest  the  said  Sir  Francis,  and  to  convey  and  de- 
liver him  into  the  custody  of  the  lieutenant  of  his  majesty's  said  tower  of  Lon- 
don, to  be  kept  and  detained  in  prison  in  the  said  tower,  in  obedience  to  the 
resolutions  and  order  aforesaid,  went  to  the  said  messuage  of  the  said  'Sir 
Francis;  and  because  the  outer  door  of  the  said  messuage  of  the  said  Sir 
Francis  was  then  and  there  shut  and  fastened,  so  that  the  said  Francis  John 
could  not  thereby  enter  the  said  messuage,  and  the  said  Sir  Francis  was  then 
and  there  in  the  said  messuage,  he  the  said  Francis  John,  then  and  therewith 
a  loud  and  audible  voice,  gave  and  caused  to  be  given  notice  of  the  said  firat- 
mentioned  warrant,  and  that  the  said  Fronds  John  was  then  and  there  come 
to  the  said  messuage  to  arrest  the  said  Sir  Francis  by  his  body,  by  virtue 
thereof ;  and  the  said  Francis  John  then  and  there  required  the  outer  door  of 
the  said  messuage  to  be  opened  to  him  the  said  Francis  John,  and  then  and 
there  required  that  the  said  Francis  John  might  be  admitted  into  the  aaid 
messuage  for  the  execution  of  the  said  first-mentioned  warrant ;  and  because 
the  outer  door  of  the  said  messuage  was  not  opened  to  him  the  said  Francis 
John,  but  was  end  continued  to  be  kept  shut  and  fastened  against  him  the  aaid 
Francis  John,  and  the  said  Sir  Francis  then  and  there  upon  such  request 
made  to  open  the  outer  door  of  his  said  messuage,  then  and  there  wholly  re- 
fused and  omitted  so  to  do ;  he  the  said  Francis  John,  at  the  said  time  when, 
&c.  in  the  introduction  to  this  plea  mentioned,  with  and  by  the  aid  and  assist- 
ance of  the  said  soldiers  and  men  brake  open  the  said  window  and  window 
shutters,  and  through  the  same  broke  into  and  entered  the  said  messuage ;  the 
same  then  and  there  being  a  convenient  mode  of  entering  the  said  messuage 
for  the  purpose  aforesaid ;  and  then  and  there  gently  laid  his  hands  on  the 
said  Sir  Francis  to  arrest  him,  and  did  then  and  there  arrest  him  by  his  body, 
by  virtue  and  in  execution  of  the  said  first  mentioned  warrant ;  and  then  and 
there  in  order  to  convey  the  said  Sir  Francis  to  his  majesty's  said  tower  of 
London  in  execution  of  the  first-mentioned  warrant,  and  in  obedience  to  the 
resolutions  and  order  aforesaid,  forced  and  compelled  the  said  Sir  Francis  to 

Sfrom  and  out  of  his  said  messuage  into  the  aaid  public  street,  and  aho 
•ced  and  obliged  him  to  go  in  the  said  coach  in,  through,  and  along  the  aaid 
streets  and  highways,  in  the  introduction  to  this  plea  mentioned,  in  the  way 
to  the  said  tower  of  London  from  his  said  messuage ;  and  then  and  there  de- 
livered him  the  said  Sir  Francis  into  the  custody  of  the  lieutenant  of  the  said 
tower  of  London,  to  be  kept  and  detained  in  prison  there,  in  obedience  to  the 
resolutions  and  order  aforesaid :  and  the  said  lieutenant  then  and  there  receiv- 
ed the  said  Sir  Francis,  and  detained  and  imprisooed  him  in  the  said  tower, 
according  to  the  said  warrant  herein  secondly  before-mentioned  :  and  in  ao 
doing  the  said  Francis  John  did  necessarily  and  unavoidably  make  a  little 
noise  and  disturbance  in  the  aaid  messuage,  he  t)ie  said  Francis  John  making 
as  little  noise  and  disturbance  and  doing  as  little  injury  as  he  could  on  that  oc- 
casion :  which  are  the  same  several  supposed  trespasses  in  the  introductory 
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part  of  this  plea  mentioned,  and  whereof  the  said  Sir  Francis  hath  above  in 
the  first  count  complained  against  him  the  said  Charles:  with  this,  that  the 
said  Charles  doth  aver,  that  the  said  Sir  Francis,  the  now  plaintiff,  and  the 
said  Sir  Francis  Burdett  in  the  said  resolutions,  order,  and  warrants  respec- 
tively mentioned  was  and  is  one  and  the  same  person  ;  and  that  at  the  said 
several  limes  in  this  plea  mentioned  and  during  all  the  time  therein  mentioned 
the  said  parliament  was  and  is  sitting,  to  wit,  at  Westminster  in  the  county  of 
Middlesex :  and  ihis  the  said  Charles  is  ready  to  verify  ;  wherefore  he  prays 
judgment  if  the  said  Sir  Francis  ought  to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,  dec. 

The  second  justificatory  plea  was  the  same  as  the  first,  only  that  it  confined 
the  justification  to  the  arrest  of  Sir  Francis,  as  mentioned  in  the  first  count, 
and  to  the  forcing  and  compelling  him  to  go  from  his  house  into  the  public 
street,  and  forcing  him  to  go  in  a  coach  through  the  streets  to  the  tower,  and 
there  imprisoning  him,  and  keeping  and  detaining  him  there  during  the  time 
mentioned  in  the  first  counts ;  omitting  to  justify  the  breaking  and  entering 
of  his  house  whilst  the  outer  door  was  shut  and  fastened,  with  the  assistance 
of  the  soldiers,  dec.  in  the  same  count  also  mentioned.  And  at  the  conclusion 
of  this  plea  was  the  following  travers  : — Without  this,  that  the  said  Charles 
is  guilty  of  the  said  supposed  trespasses  or  any  of  them  in  the  introduction  to 
this  plea  mentioned  otherwise,  or  in  any  other  manner,  than  by  the  making, 
signing,  issuing,  and  delivering  of  the  said  warrants  as  such  Speaker  as  afore- 
said, in  pursuance  of  the  resolutions  and  order  aforesaid,  in  manner  and  form 
as  in  this  plea  is  before  alleged ;  and  this  the  said  Charles  is  ready  to  verify : 
wherefore  be  prays  judgment  if  the  said  Sit  Francis  ought  to  have  or  main* 
tain  bis  aforesaid  action  thereof  against  him,  &c. 

The  plaintiff  joined  issue  to  the  country  on  the  first  plea  of  not  guilty. 
And  as  to  the  second  plea  to  the  several  trespasses  in  the  introductory  part  of 
that  plea  mentioned,  and  therein  attempted  to  be  justified,  the  plaintiff  saith 
that  he  by  reason  of  any  thing  by  the  defendant  in  that  plea  alleged  ought  not 
to  be  barred  from  having  and  maintaining  his  action  thereof  against  the  de- 
fendant, because  the  same  plea  of  the  defendant  in  form  aforesaid  pleaded, 
and  the  matter  therein  contained,  are  not  sufficient  in  law  to  bar  the  plaintiff's 
action,  nor  is  he  bound  by  law  to  answer  it ;  and  this  be  is  ready  to  verify : 
wherefore,  for  want  of  a  sufficient  plea  in  this  behalf  the  plaintiff  prays  judg- 
ment, and .  that  his  damages  on  occasion  of  committing  those  trespasses  may 
be  adjudged  to  him.  And  there  was  the  like  general  demurrer  to  the  third 
plea.     The  defendant  joined  in  the  demurrers. 

The  case  was  argued  by  Holroyd  for  the  plaintiff,  in  support  of  the  demur- 
rers, on  Friday  the  Sth  of  February,  in  last  Hilary  term  ;  but  owing  to  the 
press  of  business  towards  the  conclusion  of  the 'term,  and  the  necessary  time 
required  for  the  further  argument  of  the  case,  it  was  adjourned  to  Easter  term ; 
and  on  Friday  the  17th  of  May  in  that  term,  Sir  Vicary  Gibes,  Attorney- 
General,  was  heard  on  the  part  of  the  Speaker ;  and  on  the  same  day,  Hol- 
royd replied  for  the  plaintiff;  immediately  after  which  the  Court  gave  judg- 
ment 

Holroyd  argued  thus  for  the  plaintiff.  The  first  and  most  important  ques- 
tion is,  whether  this  Court  can  take  cognizance  of  the  question  concerning 
privilege  of  parliament  which  is  brought  in  judgment  before  it  in  this  cause. 
Lord  Coke  says  in  his  4th  Inst.  15.  (which  will  be  mainly  relied  on  for  the 
defendant,)  that  "  the  high  court  of  parliament  suis  propriis  legibus  et  consue- 
todinibus  subsistit ;  that  it  is  lex  et  consuetudo  parliamenti(a)  that  all  weighty 
matters  in  any  parliament  moved  concerning  the  peers  of  the  realm,  or  com- 
mons, in  parliament  assembled,  ought  to  be  determined,  adjudged,  and  dis- 
cussed by  the  course  of  the  parliament*  and  not  by  the  civil  law,  nor  yet  by 

■  -  -         '  »     ■     ■  --■  ■  ■- —  »  - i       ■ 

(a)  Lord  Coke  refers  in  the  margin  to  Rot  Pari.  11.  R.  2.  No.  7. 
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the  common  laws  of  this  realm(a)  used  in  more  inferior  courts,  which  was  so 
declared  to  be  secundum  legem  et  consuetudinera  parliament!,  concerning  the 
peers  of  the  realm,  by  the  king  and  all  the  lords  spiritual  and  temporal :  and 
the  like,  pari  ratione,  is  fir  the  commons,(b)  for  any  thing  moved  or  done  in  the 
house  of  commons :  and  the  rather,  for  that  by  another  law  and  custom  of  par- 
liament the  king  cannot  take  notice  of  any  thing  said  or  done  in  the  house  of 
commons  but  by  the  report  of  the  house  of  commons :  and  every  member  of 
the  parliament  hath  a  judicial  place,  and  can  be  no  witness."  And  then  Lord 
Coke  proceeds  to  state,  "  And  this  is  the  reason  that  judges  ought  not  to  give 
an  opinion  of  a  matter  of  parliament,  because  it  is  not  to  he  decided  by  the 
common  laws,  but  secundum  legem  et  consuetudsnem  parliaments :  and  so  the 
judges  in  divers  parliaments  have  confes*ed\{c)bc"  The  only  authority  cited 
by  Lord  Coke  for  this  position  is  Thorpe's  case ;  which,  whether  it  bear  him 
out  ot  not,  will  be  seen  in  its  turn.  But  he  haying  so  stated  it ;  and  k  having 
been  further  said  by  a  very  learned  commentator,  1  Blac.  Com.  164,  on  the 
law,  that  the  privileges  of  parliament  are  indefinite  for  the  safeguard  of  its 
members ;  it  is  necessary  first  to  ascertain  whether  that  doctrine  be  correct, 
whether  this  Court  have  not  the  power  to  inquire  of  and  decide  upon  the  le- 
gem et  consuetudinem  parliament!  when  it  comes  incidentally  before  them,  in 
order  to  determine  whether  the  particular  case  in  judgment  be  or  be  not  gor- 
erned  by  that  law  and  custom ;  for  it  would  be  in  vain  to  argue  what  the 
judgment  of  the  Court  ought  to  be  in  this  case,  if  it  have  do  jurisdiction  to 
meddle  with  the  question  of  privilege  at  all :  if  when  the  bouse  of  commons 
have  declared  that  any  act  whatever  is  a  breach  of  their  privilege,  it  were  in- 
competent to  the  courts  of  law  to  take  further  cognizance  of  the  subject  mat- 
ter. 

To  consider  the  question  first  upon  principle  and  analogy ;  it  would  be 
strange  if  the  privileges  of  parliament  were  indefinite,  if  by  that  word  were 
ipeant  uniefinable  and  unlimited*  when  even  the  prerogatives  of  the  king  are 
definable  and  limited ;  when  the  rights  and  liberties  of  the  people  are  also  de- 
fined and  limited  by  the  same  law  which  confers  them  :  neither  are  they  less 
secure  on  thai  account,  but  their  certainty  is  the  very  cause  of  their  security. 
The  same  must  be  the  case  with  respect  to  the  lex  et  consoetudo  parliament!. 
Every  law  must  in  its  nature  be  definable  and  defined,  however  persons  may 
differ  as  to  its  application.  As  every  subject  is  bound  and  presumed  to  know 
the  extent  of  the  king's  prerogative,  because  he  is  punishable  if  he  infringe 
it;  so  he  must  take  cognizance  of  the  privileges  of  parliament,  that  be  may 
not  offend  against  or  oppose  them  when  justly  exercised.  But  how  can  be 
secure  himself  against  offence,  if  the  law  which  he  is  to  obey  be  not  known, 
nor  capable  of  being  known  ?  With  what  reason  therefore  can  it  be  said,  that 
the  privileges  of  parliament  are  a  matter  of  which  the  judges  cannot  take 
cognizance,  when  every  subject  in  the  kingdom  is  bound  to  know  them  at  his 
peril?  Lord  Coke  himself  however  in  another  placer4  lnat.  50,  after  statiog 
that  the  judges  are  assistants  to  the  lords,  to  inform  tbem  of  the  common  law, 
but  that  "  it  doth  not  belong  to  them  (as  hath  been  said)  to  judge  of  any  law, 
custom,  or  privilege  of  parliament,"  proceeds  to  point  out  the  sources  from 
whence  the  law  of  parliament  is  to  be  derived:  "and  to  say  the  truth,  the 
laws,  customs,  liberties,  and  privileges  of  parliament  are  better  to  be  learned 
out  of  the  rolls  of  parliament  and  other  records,  and  by  precedents  of  contin- 
ual experience,  than  can  be  expressed  by  any  one  man's  (en."  And  be  also 
tells  us(d)  from  Fleta,  "  lata  lex  ab  omnibus  est  quarenda,  a  mollis  ignsra- 

(a)  Refera  to  1  lost,  t,  8.  verb  en  la  Ley. 

(6)  Refera  to  Rot.  Part.  2  H.  4.  No.  11.  Rot  Pari.  S  H.  6.    U  le  Coaott*  de  Msrthsll^ 
cam,  Rot  Pari.  27  H.  6.  No.  18.    The  Earl  of  ArundtVt  case. 
(c)  Refer*  to  Rot.  Pari.  SI  H.  0.  No.  2«,  ST,  28.    Baron  Thorf't  case. 
(4)  4  last.  15.  in  tha  margin,  qaotea  Fleta,  lib.  2.  cap.  2. 
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ta  •  paueis  cognita."  Applying  then  to  the  sources  of  knowledge  to  which 
Lord  Coke  himself  has  referred,  it  will  appear  from  the  current  of  cases,  when 
duly  considered,  that  the  judges  are  bound  to  lake  cognizance  of  the  law  of 
parliament,  as  of  every  other  part  of  the  law  of  the  land  ;  and  of  those  cases 
which  may  appear  to  clash,  some  are  distinguishable  from  the  present,  and 
others  have  been  over-ruled  by  high  authority.  It  will  appear  too  from  Lord 
Bale's  History  of  the  common  law,  P.  22  &  25,  that  the  lex  et  eonsue- 
tudo  parliamenti  is  not  to  be  considered  as  opposed  to  the  common  law,  but  a 
part  of  it :  for  in  treating  of  the  lex  non  scripta.  he  says  that  under  that  term 
tie  includes  not  only  general  customs,  or  the  common  law  properly  so  called, 
bat  even  those  more  particular  laws  and  customs  applicable  to  certain  com ts 
and  persons.  Therefore,  though  the  law  of  parliament  be  sometimes  contrast* 
ed  with  the  common  law,  that  is  only  where  the  term  common  law  is  used  in 
a  narrow  sense,  as  applying  only  to  a  particular  branch  of  it ;  in  the  same 
manner  as  it  may  be  contrasted  with  the  lex  prerogative,  or  the  lex  forests), 
or  the  lex  mercatoria,  all  which  Lord  Hale  states  to  be  branches  of  the  com- 
mon law,  used  in  its  large  and  general  signification.  In  like  manner  the  lex 
parliamenti  is  part  of  the  common  law,  applied  to  the  rights  and  privileges  of 
parliament ;  not  superseding  the  common  law,  as  differing  from  it  like  the  civil 
or  admiralty  law,  or  as  the  lex  militaris,  which  formerly  prevailed  in  the 
court  before  the  constable  and  marshal  of  the  realm  ;  but  as  a  branch  of  the 
same  common  law,  part  of  the  lex  terns,  and  therefore  as  such  must  be  equal- 
ly capable  of  being  known,  and  must  be  taken  to  be  known  to  the  judges  of 
the  land,  and  they  are  equally  bound  to  take  cognisance  of  it  when  brought 
incidentally  in  judgment  before  them  in  the  courts  of  law,  the  same  as  of  any 
other  branch  of  the  lex  non  scripta  or  common  law.  It  was  so  considered  by 
Lord  Holt  in  the  case  of  the  Aylesbury  Men,  8  St.  Tr.  162,  where  he  said, 
"  We  are  bound  to  take  notice  of  the  customs  of  parliament,  for  they  are  part 
of  the  law  of  the  land,  and  there  are  the  same  methods  of  knowing  them  as 
the  laws  in  Westminster-hall."  And  as  the  same  very  learned  judge  said  in 
XMoOfs  case,  Salk.  512,  (who  pleaded  his  peerage  of  Earl  of  Banbury  to  an 
indictment  for  murder  pending  in  this  court,)  "the  lex  parliamenti  must  be 
looked  on  as  the  law  of  the  kingdom :  but  admitting  it  were  a  particular  law, 
yet  if  a  question  arise  determinable  in  the  King's  Bench,  the  king's  Bench 
must  determine  it"  Again,  if  this  were  not  part  of  the  common  law,  a  com- 
mitment under  the  law  and  custom  of  parliament  wonld  be  against  Magna 
Charta,  which  provides  that  nullus  liber  homo  capiatur  vel  imprisonetur,  &c. 
nisi  per  legale  judicium  parium  suorura,  vel  per  legem  terra  ;  and  against 
subsequent  statutes,  particularly  die  28  Ed.  3,  c.  3,  which  is  an  exposition 
and  declaration  of  the  other ;  providing  that  "  no  man  shall  be  imprisoned, 
fcc  without  being  brought  in  to  answer  by  due  process  of  the  law."  Lord 
Bale  in  his  History  of  the  Common  Law,  P.  53,  says, "  touching  the  styles  and 
appellations  of  the  common  law,  and  the  reasons  of  it,  it  is  called  sometimes  by 
way  of  eminence  lex  terra,  as  in  the  statute  of  Magna  Charta,  c.  29,  where 
certainly  the  common  law  is  at  least  principally  intended  by  those  words,  aut 
per  legem  terra,  fcc"  But  supposing  the  law  of  narliament  were  a  distinct 
law,  superseding  the  common  law,  like  the  civil  or  admiralty  law,  still  it  would 
be  necessary  for  this  Conn,  upon  the  question  arising  incidentally  or  collate- 
rally before  them,  to  judge  of  the  law  and  custom  of  parliament,  in  the  same 
manner  as  it  does  of  the  civil  or  admiralty  law  when  brought  in  question  ju- 
dicially before  it,  in  order  to  ascertain  to  what  extent  the  one  supersedes  the 
other,  and  the  bounds  of  each  respectively.  And  though  the  law  of  parlia- 
ment heretofore  received  may  be  expounded  and  applied  from  time  to  time  as 
particular  occasions  arise ;  yet  it  cannot  be  extended  or  altered  in  derogation 
of  the  common  law,  without  the  authority  of  the  whole  legislature :  in  like 
manner  as  Lord  Hale  says,  Hist  of  Com.  L.  26,  of  the  coinmon  law,,  that 
u  though  the  usage,  practice,  and  decisions  of  the  king's  courts  of  justice  may 
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expound  and  evidence  it,  and  be  of  great  use  to  illnstrate  and  explain  it,  yet 
it  cannot  be  authoritatively  altered  or  changed  but  by  act  of  parliament"  A 
judgment  therefore  of  the  king's  courts  in  a  particular  case  does  not  make  a 
new  law,  but  only  expounds  and  evidences,  as  Lord  Hale  says,  the  common 
law,  which  existed  before ;  so  that  if  fresh  lights  should  afterwards  discover 
such  judgment  to  have  been  wrong,  the  evidence  is  not  of  such  a  binding  na- 
ture, but  that  it  may  be  revised,  and  a  better  exposition  of  the  law  adopted  in 
future.  In  like  manner  no  resolution  of  either  house  of  parliament,  taking  it 
to  have  decided  judicially  upon  the  matter  before  it,  can  make  that  a  legal 
privilege  of  parliament  which  was  not  so  before  by  law:  it  may  be  of  great 
use  and  weight,  as  evidence  to  expound  the  law :  but  if  it  were  afterwards 
shewn  to  be  erroneous,  it  would  not  be  binding  ;  for  a  new  privilege  can  only 
be  created  by  act  of  parliament.  In  this  view  the  matter  has  been  considered, 
not  only  by  the  courts  of  law,  when  such  questions  have  come  incidentally  in 
review  before  them,  but  also  by  the  bouses  of  parliament,  whenever  there  has 
been  any  question  in  either,  whether  it  were'entitled  to  such  a  privilege  or 
not.  Whether  therefore  the  customs  and  privileges  of  parliament  be  taken  to 
be  a  branch  of  the  common  law,  or  a  distinct  and  independent  law,  it  is  not 
true  that  the  common  la  v  judges  have  no  means  of  knowing  what  those  cus- 
toms and  privileges  are,  nor  have  any  right  to  decide  upon  their  extent ;  for 
Lord  Hale  has  shewn  that  the  subject  is  cognizable  bv  them ;  and  Lord  Coke 
himself  has  pointed  out  the  sources  from  whence  the  knowledge  of  it  is  to  be 
derived. 
It  appears  from   the  authorities  that  the  courts  of  law  have  always  disre- 

Erded  the  resolution  of  either  house,  that  such  an  act  was  a  breach  of  privi- 
jes,  when  the  same  did  not  appear  to  them  to  be  so  by  law.  Thns  in 
FUzharr&s  case,  3  St.  Tr.  224.  263.  4  St.  Tr.  166.  8  Cobbetfs  St.  Tr. 
238,  in  1681,  who  was  impeached  of  high  treason  by  the  commons ;  when 
the  lords  had  refused  to  proceed  upon  the  impeachment,  and  had  resolv- 
ed that  he  should  be  proceeded  with  according  to  the  course  of  the  common 
law,  the  commons  resolved  that  such  refusal  was  illegal ;  and  that  for  any  in- 
ferior court  (by  which  were  meant  the  courts  of  WeHminster-kall,  or  other  than 
the  high  court  of  parliament)  to  proceed  against  Fitzharris,  or  any  other  per- 
son lying  under  an  impeachment  in  parliament  for  the  same  crimes  of  which 
he  stood  impeached,  was  a  high  breach  of  the  privilege  of  parliament.  Bat 
notwithstanding  this,  Fitzharru  was  tried  (a)  for  high  treason  at  the  bar  of  this 
court,  and  convicted  and  executed  ;  a  plea  which  he  put  into  the  jurisdiction  of 
the  court,  that  an  impeachment  was  pending  against  him,  having  been  first 
over-ruled  after  long  argument,  and  the  defendant  ordered  to  answer  over. 
The  opinion  of  Lord  Coke,  when  speaker  of  the  house  of  commons,  (which  is 
to  be  found  in  D'Ewes's  Journal,  482,(*)  in  the  case  of  Mr.  FittAerbert,  in  the 
35th  of  Eliz.,  is  material  with  reference  to  thtf  writ  of  privilege.  The  ques- 
tions declared  by  the  committee  were  these  two,  whether  Mr.  Fitzharri*  were 
a  member  of  the  house ;  and  if  he  were,  whether  he  were  to  have  the  privi- 
lege* **  It  hath  been  my  manner  ever  since  my  first  practice  to  observe  strange 
learning,  especially  such  as  appertaineth  to  the  law  ;  as  in  this  of  the  privilege 
of  this  house  ;  therefore  I  will  inform  what  we  have  learned:  First,  this  writ 
of  privilege  must  go  from  the  body  of  this  house,  made  by  me,  and  I  send  it 
into  the  chancery,  and  the  lord  keeper  is  to  direct  it.  Now,  before  we  make 
such  a  writ,  let  us  know  whether  by  law  we  may  make  it,  or  whether  it  will  be 
good  for  the  cause  or  no.   For  my  own  part,  my  hand  shall  not  sign  it,  unless 

(a)  This  was  on  the  9th  of  Jane,  1681,  after  the  dissolution  of  the  parliament,  which  was 
on  the  28th  of  March  in  the  same  year. 

{b)  Thia  waa  quoted  from  a  note  of  Mr.  Har  grave,  upon  the  judgment  delivered  by  Lord 
C-  J.  Bridge  nan  in  Benyon  v.  Eoelyn,  Tr.  14  Car.  2.  C.  B.  Roll.  2558,  which  waa  taken 
from  a  MS.  in  the  progress  of  printing,  but  not  then  published,  p.  14,  of  the 
print. 
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my  heart  may  assent  unto  it.  And  though  we  make  such  a  writ,  if  it  he  not 
warrantable  by  law  and  ihe  proceeding  of  this  bouse,  the  lord  keeper  will  and 
must  refuse  it.  No  man  shall  stand  more  for  tbe  privilege  of  this  house,  than 
I  will;  and  what  is  the  privilege  of  ibis  bouse  is  meet  should  be  observed." 
This  shews  the  opinion  of  Lord  Coket  that  it  was  not  tbe  mere  resolution  of 
the  house,  that  the  writ  should  issue,  which  made  it  legal  and  binding;  but 
the  lord  keeper,  (paying  indeed  all  due  deference  and  respect  to  that  resolu- 
tion,) was  still  to  consider  whether  tbe  party  were  legally  entitled  to  tbe  writ 
io  the  particular  instance  ;  and  was  bound  to  refuse  it,  if  in  his  judgment  he 
were  not  so  entitled.  From  whence  it  follows,  that  in  no  case  can  this  court 
be  bound  by  a  mere  resolution  of  either  house  of  parliament,  if  it  appear  that 
such  resolution  is  not  sanctioned  by  law.  This  doctrine  is  also  agreeable  to 
an  earlier  decision  of  the  Lord  Chancellor  in  \5Si.(a)  A  motion  was  made 
io  the  house  of  commons,  touching  the  opinion  of  tbe  house  for  privileges  in 
case  of  a  subpoena  t>ut  of  chancery  served  upon  Richard  Cook,  a  member ; 
and  it  was  ordered  that  certain  other  members,  attended  by  the  serjeant  of  the 
house,  should  in  the  name  of  tbe  house  repair  presently  to  the  court  pf  chan- 
cery, and  there  signify  to  the  lord  chancellor  and  the  master  of  the  rolls,  that 
by  tbe  ancient  liberties  of  the  house  the  members  were  privileged  from  being 
served  with  subpmnas  ;  and  not  only  to  require  tbe  discharge  of  Mr.  Cook's 
appearance  before  the  court  on  the  said  subposna,  but  also  to  desire  that  in  fu- 
ture the  Lord  Chancellor  and  the  master  of  the  rolls  would  allow  the  like 
privilege  for  other  members  to  be  signified  under  tbe  Speaker's  hand.  But 
the  answer  returned  to  the  house  by  the  deputed  members  from  the  Lord  Chan- 
cellor wae,  "  that  he  thought  tbe  house  hail  no  such  liberty  of  privilege  by  sub- 
poenas as  they  preteoded ;  neither  would  he  allow  of  any  precedents  of  the  house 
committed  unto  them,  formerly  used  in  that  behalf,  unless  tbe  bouse  would 
also  prove  tbe  same  to  have  been  likewise  thereupon  allowed,  and  ratified  also 
by  the  precedents  in  chancery."  It  appears  therefore,  that  the  Lord  Chancel- 
lor acted  in  that  case  in  the  same  way  which  Lord  Coke  afterwards  said  that 
the  lord  keeper  must  do  in  case  tbe  writ  of  privilege  was  sent  to  him  to  pass 
the  great  seal,  in  a  case  where  he  thou  eh  t  by  law  that  the  party  was  not  en* 
titled  to  it.  The  mistake  which  Lord  Coke  fell  into  in  supposing(A)  that  tbe 
judges  could  not  give  any  opinion  respecting  matters  in  parliament,  arose  frefm 
his  view  of  Thorpe's  case  ;  precedents  of  cases  of  privilege  in  parliament  be* 
iog  in  his  time  difficult  to  be  gotten  at,  and  very  little  known :  but  since  then 
the  laborious  Mr.  Prynne  has  much  enlarged  tbe  collection,  and  it  will  appear 
from  thence  that  the  judges  have  declared  their  opinions  on  such  privileges  not 
only  in  their  own  courts,  but  even  in  parliament  iuelf.  Some  of  these  are 
previous  to  Thorpe's  case.  Tbe  first  is  tbe  case  of  the  Prior  of  Malion,  10 
Ed.  5L,(c)  which  was  an  original  writ  of  attachment  returnable  in  this  court, 
reciting  the  privilege  both  of  the  prelates,  earls,  and  barons,  et  alios,  tarn  cleri* 
cos  quam  laicos,  in  coming  to,  continuing  at,  and  returning  from  parliament, 
to  be  protected  from  all  grievances,  occ.  Such  was  tbe  privilege  of  parliament 
considered  to  be  at  that  time.  It  appears  to  have  been  an  action  brought  in 
this  court  for  a  trespass  and  breach  of  privilege  also,,  in  which  the  plaintiff 
complained  of  the  defendants  for  distraioing  him  by  his  horses  and  harness  at 
York  when  returning  from  tbe  parliament  at  Lincoln.  The  process  was  exe- 
cuted, and  the  defendants  were  attached,  but  no  judgment  upon  it  has  been 
foond  ;  so  that  it  does  not. appear  what  was  tbe  final  result  of  the  case 5  but  at 
least  it  establishes  the  fact,  tnat  so  early  as  at  that  period  an  action  was  brought 
in  this  court  for  that  which  was  complained  of  as  a  breach  of  privilege  of  par* 
liament,  as  well  as  a  trespass ;  and  tbe  defendants,  who  might  have  had  a 

(a)  Cited  from  1  HauwU,  90. 

(b)  la  4  Irwt.  15. 

(0  Pryane'a  Animadvefiioni  on  4  Iosutate,  p*  20,  and  1  Hatsell's  Prec.  \% 
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good  cause  for  distraining,  except  so  far  as  respected  toe  breach  of  privilege, 
were  put  to  answer  both.  It  is  also  to  be  observed,,  that  the  privilege  was 
claimed  as  a  joint  privilege  appertaining  to  tbe  whole  parliament,  peers  as  well 
as  commons.  This  view  of  the  nature  of  parliamentary  privilege  will  furnish 
an  answer  to  an  objection  sometimes  urged  against  the  trial  in  an  action  of 
any  matter  of  privilege  claimed  by  tbe  house  of  commons,  that  their  privile- 
ges may  be  endangered  by  being  submitted  in  the  dernier  resort  to  the  judg- 
ment of  the  house  of  lords,  or  rather  to  the  king  in  parliament,  upon  a  writ  of 
error.  For  it  appears  from  this  and  subsequent  cases,  that  it  is  not  the  privi- 
lege  of  the  one  or  tbe  other  house  merely,  as  opposed  to  or  contradistinguish- 
ed from  each  other ;  but  if  tbe  privilege  in  question  exist  at  all,  it  is  the  joint 
privilege  of  the  whole  parliament :  and  the  commons  cannot  be  prejudiced  by 
the  legality  of  it  being  first  questioned  in  this  court,  and  afterwards  before  the 
king  in  parliament  upon  a  writ  of  error,  though  the  lords  would  have  to  give 
the  judgment  upon  it,  inasmuch  as  these  have  a  joint  interest  with  the  com- 
mons in  supporting  every  such  claim,  if  it  be  founded  in  law ;  and  they  can- 
not negative  the  claim  of  the  commons,  without  deciding  at  the  same  time 
against  their  own  privilege.  Lord  Hale,  P.  207,  8,  however,  in  the  last 
chapter  of  bis  treatise  on  the  jurisdiction  of  tbe  lords'  house  of  parliament, 
does  not  consider  even  their  judgment  as  irremediable,  though  no  person  can 
appeal  farther  as  a  matter  of  right ;  for  there  are  many  instances  in  which  the 
whole  parliament  have  interfered  by  passing  an  act  to  correct  or  reverse  a 
judgment  of  tbe  house  of  lords ;  and  in  that-  way  the  commons  themselves 
might,  by  the  weight  and  influence  of  the  means  they  possess,  ultimately 
assert  their  own  right,  if  upon  a  full  investigation  of  tbe  matter  by  the  whole 
parliament,  it  should  be  found  that  any  error  bad  crept  into  such  a  judgment, 
or  that  the  privilege  claimed  was  such  as  ought  in  future  to  exist.  An  instance 
occurs  of  a  statuteable  allowance  of  privilege  in  the  11  Bic.  2.,  which  is  not 

Imnted  in  tbe  statute-book,  but  in  the  rolls  of  parliament,  3  vol.  244.  "  The 
ords  spiritual  and  temporal  claim  as  their  liberty  and  franchise,  that  the  great 
matters  moved  in  parliament  touching  peers  shall  be  adjudged  by  the  course 
of  parliament,  and  not  by  the  civil  Taw,  nor  by  the  common  law  of  the  land 
used  in  mere  law  courts.  The  king  allows  it  in  full  parliament."  Now  con- 
sidering this  as  extended  pari  ratione  to  the  commons,  though  the  peers  only 
are  mentioned  ;  yet  it  is  limited  to  matters  done  in  parliament,  and  extends 
not  to  matters  done  out  of  it  It  includes  freedom  of  debate,  and  that  members 
shall  not  be  questioned  for  their  conduct  in  parliament.  Yet  even  in  such 
matters  the  peers  did  not  proceed  as  upon  a  resolution  of  their  own,  that  they 
had  such  a  privilege,  but  they  claimed  it  as  belonging  to  them  to  be  exercised 
in  parliament ;  and  in  full  parliament  it  was  allowed  to  them. 

The  next  is  Lttrke's  case,  1  Hatsell,  18,  8  H.  6.,  who,  being  a  servant  of 
Wm.  Mildred,  a  member  of  the  bouse,  was  taken  in  execution  during  the 
parliament,  on  a  judgment  in  trespass  given  in  G.  B.  before  tbe  day  of  sum- 
moning the  parliament,  as  well  for  the  king's  fine  for  the  trespass  vi  et  armis, 
as  for  the  damages  recovered.  Upon  which  a  bill  was  brought  into  the  house 
in  the  form  of  a  petition  from  the  commons  for  parliamentary  remedy,  in 
which  they  assert  their  claims,  and  declare  their  opinion,  that  they  were  privi- 
leged from  all  arrests  during  the  parliament,  except  for  treason,  felony,  or 
surety  of  the  peace ;  and  conclude  by  praying  that  in  future  it  may  be  enacted 
into  a  law,  that  neither  lords,  nor  knights,  nor  others,  (considering  it  as  a  com- 
mon privilege  of  the  whole  parliament  and  not  merely  of  their  own  body,) 
or  their  servants,  might  be  arrested  or  detained  in  prison  during  the  time  of 
parliament,  except  for  treason,  &c.  There  was  an  enactment  in  that  case,  by 
the  consent  of  the  plaintiff's  counsel,  for  the  discharge  of  Larke  out  of  custody ; 
he  having  been  taken  during  the  parliament,  though  upon  a  judgment  given 
before  :  but  there  was  a  saving  to  tbe  plaintiff  of  his  execution  after  the  end  of 
the  parliament,  and  for  the  king's  fine.    But  the  rest  of  the  petition  for  a  like 
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general  law  io  future  was  denied.  That  therefore  is  an  instance  in  which  the 
commons'  house  claimed,  besides  the  special  redress  in  the  particular  instance, 
a  general  privilege  for  their  members,  jointly  indeed  with  the*  rest  of  the  par- 
liament ;  bat  they  did  not  act  upon  this  claim  themselves,  but  submitted  it  to 
the  rest  of  the  parliament,  as  a  matter  of  general  concern*  And  though  their 
petition  was  partly  complied  with,  so  far  as  affected  the  present  discbarge  of 
the  member  arrested ;  yet  eren  that  was  only  done  by  consent  of  the  plaintiff's 
counsel,  and  upon  the  terms,  as  it  seems,  of  saving  to  the  plaintiff  in  the  suit 
bis  further  execution  after  the  parliament  was  op :  for  otherwise  the  defendant 
having  been  once  taken  in  execution,  the  plaintiff's  right  would  have  been 
gone :  and  the  general  recognition  by  a-  law  of  the  privilege  claimed^  in  the 


like  cases  in  future  was  refused.  It  was  a  perilous  act  in  a  sheriff  to  dis- 
charge a  person  arrested,  upon  his  bare  assertion  that  he  was  a  member  of 
parliament,  or  even  upon  the  sheriff's  own  knowledge  of  it,  unless  he  also 
knew  the  extent  of  the  privilege,  and  whether  h  covered  the  particular  case ; 
for  the  sheriff  was  liable  for  the  debt  if  he  wrongfully  liberated  his  prisoner : 
and  therefore  the  sheriff,  who  was  sworn  to  obey  the  king's  writ,  was  not 
bound  to  take  notice  that  his  prisoner  was  a  member  of  parliament,  if  he  had 
oot  his  writ  of  privilege,  which  was  to  be  the  sheriff's  protection  for  his  dis- 
charge as  against  the  plaintiff  in  the  suit :  and  without  such  writ,  it  appears 
in  one  eise,  as  if  it  would- have  been  considered  a  breach  of  the  sheriff's  duty 
to  discharge  the  prisoner  upon  his  bare  assertion  :  and  during  the  sitting  of 
parliament  tt  might  be  conudered  aa  the  party's  own  fault  if  he  did  not  obtain 
ois  writ  of  privilege.  With  this  accords  what  was  said  by  Sir  Orlando 
Bridgeman  in  the  judgment  of  Benyon  Evdyn{a).  "  But  in  case  of  a  judg- 
ment against  a  privileged  person,  and  he  taken  in  execution  thereon  sedente 
rliameato,  the  law  seems  in  former  times,  to  have  been  more  doubtful.  8 
6.  Rot.  Pari.  No.  57."  (Then,  after  citing  Larke's  case,  he  proceeds—) 
"  Upon  the  petition  of  the  commons,  the  king,  by  advice  of  the  lords,  but  with 
consent  of  the  plaintiff's  counsel,  enacts  that  the  judgment  shall  stapd  in  force ; 
and  that  after  the  parliament  ended  the  judges  shall  make  out  process  of  capias 
ad  satisfaciendum  et  pro  line,  as  if  he  had  never  been  imprisoned ;  and  com- 
missioners to  be  appointed  by  the  Lord  Chancellor  to  take  him  snd  deliver 
him  to  the  warden  of  the  Fleet.  But  where  it  waa  further  prayed  that  none 
of  the  members  a  vos  parlemcmts  desore  aveniere,  leur  servants  ou  familiers, 
de  ne  aoient  ascunement  arrestes  ne  en  prison  deteynes  durant  le  temps  de  vos 
parlements,  s'il  ne  soit  pour  treason,  felony,  ou  surety  de  pence ;  the  answer 
is,  iov  se  avisera.  There  was  a  special  act  of  parliament  for  a  new  execution 
and  by  a  new  way  against  Larke  ;  but  the  king  refused  to  make  a  general 
law  in  it." 

Then  came  Thorpe's  case(o),  31  &  32  H.  6,  Rot.  Pail.  No.  25, 26, 27, 28  & 
29.  It  would  seem  from  the  4th  Register,  633,  mentioned  by  Mr.  Hatsell  that 
parliament  was  only  under  an  adjournment  when  Thorpe  was  prosecuted  to 
judgment  and  taken  in  execution ;  but  it  appears  by  the  rolls  of  parliament^) , 
that  it  wsis  then  prorogued. (d).  It  was  an  action  of  trespass  for  taking  goods, 
brought  into  court  of  exchequer  at  the  suit  of  the  Duke  of  York  against  the 
Speaker  of  the  house  of  Commons,  in  which,  during  the  prorogation,  judg- 
ment era*  recovered  by  the  Duke  for  1000/.  and  10/.  costs ;  and  Thorpe  was 

(a)  Cited  from  the  MS.  before  referred  to,  p.  18.  n.  a. 

(6)  1  Hotsell,  29.  and  6  vol.  of  Rolls  of  parliament,  227  to  230,  4  Inst.  15. 

(e)  Mr.  Batull  also  refer*  to  (he  2d  vol.  of  Parliamentary  History,  270,  as  the  more  pro- 
bible  account,  to  shew  that  parliament  was  under  prorogation  at  the  time. 

id)  Ob  the  6th  of  March,  SI  H.6,tbe  parliament  met  at  Reading;  on  the  28th  et  March, 
it  was  prorogued  to  the  26th  of  April*  and  then  held  at  Weetminster  till  the  2d  of  July , 
when  H  was  again  prorogued.  It  was  afterwards  held  at  Reading  on  the  7th  of  November* 
•nd  then  prorogued  till  the  1 1th  of  February  at  Wettminiter,  and  then  adjourned  to  the  14th 
of  the  suns  moots. 
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taken  in  execution  for  the  amount,  and  committed  to  the  Fleet,  as  well  for  the 
fine  due  to  the  king,  as  for  the  damages  adiuded  to  the  plaintiff.  Afterwards, 
upon  the  meeting  of  parliament  on  the  15th  of  February,  the  commoos  peti- 
tioned the  king  and  the  lords,  that  they  might  enjoy  all  such  liberties  and  priv- 
ileges as  they  had  been  accustomed  and  of  ancient  time  used  for  coming  to 
the  parliament,  and  going,  and  returning;  and  then  they  require  that  Thomas 
Thorpe  their  Speaker,  and  W.  Boyle,  members  of  the  said  parliament,  then 
being  in  prison,  may  have  their  liberty ;  this  being  declared  to  be  a  privilege 
of  parliament.  The  cause  of  the  judgment  and  commitment  was  thereupon 
declared  to  the  lords  by  the  counsel  for  the  Duke  of  York  ;  and  thereupon  it 
was  prayed  on  behalf  of  the  Duke,  that  the  lords,  considering  that  the  trespass 
was  committed  by  Thorpe  after  the  beginning  of  the  then  parliament,  and  that 
the  action  was- commenced,  ••  and  by  process  of  law  judgment  thereupon  given 
against  the  said  Thomas  Thorpe  in  time  of  vacation  of  the  parliament,  and 
not  in  parliament  lime  ;"  and  that  if  he  should  be  released  by  privilege  of 
parliament  before  the  Duke  was  satisfied  of  his  damages  and  costs,  the  Duke 
would  be-without  remedy  in  that  behalf ;  therefore  that  Thorpe  should  ac- 
cording to  law  be  kept  in  ward  till  the  damages  and  costs  were  satisfied.  But 
the  lords ;  "  not  intending  (as  it  is  stated)  to  impeach  or  hurt  the  liberties  and 
privileges  of  them  that  were  come  for  the  commune  of  this  land  to  this  pres- 
ent parliament,  but  equally  after  the  course  of  law  to  minister  justice,  and  to 
have  knowledge  what  the  law  will  wey  in  that  behalf;  opened  and  declared 
to  the  justices  the  premises,  and  asked  of  them,  whether  the  said  Thomas  ought 
to  be  delivered  from  prison  by  force  and  virtue  of  the  privilege  of  parliament, 
or  not  1  To  the  which  question,  the  chief  justices,  in  the  name  of  all  the 
justices,  after  deliberation  had  among  them,  said  that  they  ought  not  to  answer 
that  question,  for  it  hath  not  been  used  aforetime  that  the  justices  should  in 
anywise  determine  the  privilege  of  the  high  court  of  parliament."  Now,  to 
pause  on  this  first  part  of  their  answer ;  the  lords,  who  must  be  taken  to  have 
known  what  the  privileges  and  course  of  parliament  were,  conceived  that  they 
had  a  right  to  apply  to  the  judges  for  their  advice  upon  the  matter  of  law.  The 
judges  however  say,  that  they  were  not  to  determine  the  privilege  of  the  high 
court  of  parliament.  The  question,  it  is  to  be  observed,  was  put  to  them  in 
parliament :  and  in  parliament  the  judges  were  not  to  determine  any  thing, 
having  no  voices  there  :  they  were  only,  when  called  upon,  to  ad  vise  toe  lords 
in  matters  of  law ;  and  the  lords,  who  were  sitting  in  that  case  as  the  mag- 
num concilium  regis,  were  to  determine  the  point.  Lord  Hale(a),  speaking 
of  the  different  councils  of  the  king,  mentions  the  concilium  privatum,  the 
♦concilium  ordinarium,  and  the  concilium  magnum,  both  in  and  out  of  parlia- 
ment. That  of  the  concilium  ordinarium,  the  privy  council  and  great  officers 
•of  state,  whether  peers  or  not,  and  the  judges  were  members.  That  the  con- 
silium magnum  was  a  council  both  in  and  out  of  parliament ;  that  is,  wheth- 
er parliament  were  sitting  or  not;  and  theconcilium  ordinarium  was  a  part  of 
that  council  when  they  were  sitting  in  or  out  of  parliament,  in  early  times, 
much  business  was  done  in  the  house  of  lords,  sitting  as  the  magnum  concili- 
um :  in  that  case  the  judges  had  voices,  and  might  assist  In  the  determination 
as  well  as  any  of  the  lords  of  the  council.  At  the  time  when  the  question 
was  put  to  the  judges,  Thorpe's  case,  concerning  the  privilege  of  parliament, 
the  lords  were  silting  as  part  of  the  parliament,  where  the  judges  had  no  de- 
liberative voice;  and  that  furnishes  the  true  solution  of  the  answer  given  by 
them  on  that  occasion.  For  they  said  "  it  was  not  for  them  to  determine  what 
might  be  done  by  parliament,  which  is  so  high  and  mighty  in  its  nature  that 
it  may  make  law,  and  that  that  is  law  it  may  make  no  law  :  and  the  determi- 
nation and  knowledge  of  that  privilege  befongeth  to  the  lords  of  the  parlia- 
ment, and  not  to  the  justices.*'    Undoubtedly  the  determination  of  if  did  be- 

(a)  Jurisdiction  of  the  Lord's  House  of  Parliament  %  cb.  2.  p.  5,  &e. 
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long  to  parliament,  by  which  mutt  be  understood  the  whole  parliament,  and 
not  any  one  branch  of  it.  But  the  judges  proceeded  to  declare  how  they 
should  proceed  in  their  own  courts ;  "  in  such  cases  as  writs  of  superse- 
deas of  privilege  of  parliament  be  brought  and  delivered,  the  said  chief  justice 
paid  that  there  be  many  and  divers  supersedes  of  privilege  of  parliament 
brought  into  the  courts;  but  there  is  no  general  supersedes  brought  to  sur- 
eess  of  all  processes,  &c.  It  appears  from  thence,  and  from  the  4th 
part  of  Prynne's  Reg.  611.  that  Thorpe  had  only  a  general  supersedeas :  and 
so  likewise  in  Hodges  v.  Moor,  Noy,  83.  where  a  claim  of  privilege  was,  up- 
on a  letter  brought  bv  the  defendant  from  the  Speaker  to  the  court  of  K.  B., 
disallowed  by  the  whole  court ;  the  judges  sav,  that  the  defendant  ought  to 
have  brought  a  writ  of  privilege ;  and  that  when  Thorpe  was  Speaker,  he 
having  only  a  general  supersedeas  for  all  actions,  it  was  held  ill.  So  that  the 
judges,  stating  in  Thorpe's  case  what  tbey  do  in  their  own  courts  upon  writs 
of  supersedeas,  distinguish  between  those  that  are  lawful  or  otherwise,  and 
declare  that  a  general  writ  of  supersedeas,  such  as  Thorpe  appears  to  have 
had,  would  not  avail,  but  that  he  ought  to  have  had  a  particular  writ  of  super- 
sedeas for  each  action ;  the  privilege  of  parliament  being  for  the  person  and 
not  for  the  proceeding.  These  considerations  will  serve  to  explain  the  pro- 
ceeding in  that  case,  and  the  judgment  eventually  given  on  it  by  the  parlia- 
meet.  "  For  (says  the  judges)  if  thete  should  be  a  general  superedeas 
Drought  to  surcease  all  processes,  it  should  seem  that  this  high  court  of  par- 
liament, that  ministereth  all  justice  and  equity,  should  let  the  process  of  the 
common  law,  and  so  it  should  put  the  party  complaining  without  remedy,  for 
so  much  as  actions  at  common  law  be  not  determined  in  this  high  court  of 
parliament  And  if  any  person  that  is  a  member  of  this  high  court  of  par- 
liament be  arrested  in  such  cases  as  be  not  for  treason,  or  felony,  or  surety  of 
the  peace,  or  for  a  condemnation  had  before  the  parliament,  (that  is,  before  the 
time  of  holding  the  parliament  not  in  parliament,)  it  is  used  that  all  such  per- 
was  be  released  of  such  arrests,  and  make  an  attorney  ;(a)  so  that  they  have 
their  freedom  and  liberty  freely  to  attend  upon  the  parliament. "  All  this 
serves  to  shew  what  the  judges  meant  by  saying  they  were  not  to  determine 
the  privilege  of  the  high  court  of  parliament  before  which  they  were  then 
called  to  advise.  Lord  EUenborough,  C.  J.  Surely  the  word  determine 
was  not  there  meant  to  be  used  by  them  in  the  sense  of  adjudge  ;  but  they 
meant  to  say  no  more  than  this ;  you,  the  lord's  house,  ask  our  opinion  upon 
i  question  concerning  privilege  of  parliament  before  you  ;  but  we  are  not  to 
determine  that  question  ;  that  is,  we  are  not  to  give  you  any  determinate  pur- 
pose upon  that  subject.  The  question  was  not  addressed  to  them  as  to  per- 
sona who  were  to  determine  or  adjudge  upon  it,  but  as  advisers  to  the  lords 
oo  the  law.  They  say  in  effect,  it  is  not  a  proper  subject  for  us  to  enter  into ; 
it  properly  belongs  to  yourselves ;  and  therefore  it  is  not  for  us  to  advise  you 

rit  Sir  O.  Bridgeman,  Ut  supra,  seems  to  have  drawn  the  same  con- 
on  from  the  answer  of  the  judges  in  that  case  as  is  now  submitted  to  the 
Court ;  and  the  lords  themselves  decided  in  the  case  before  them  according  to 
the  opinion  of  the  judges ;  so  that  they  could  not  have  considered  the  answer 

(«)  i  e.  "make  an  attorney  to  answer  the  action;  which,  says  Sir  O.  Bridgtman,  in 
fayofi  v.  Evelyn,  (from  Mr.  Hargrav't  MS.  before  cited,)  ■hews  that  the  foundation,  the 
bringing  of  the  action,  was  atill  good,  though  the  soper-atructore,  the  nroceeding  by  arrest, 
vnTwd,  SI  H.  6.  Rot  Pari.  No.  26,  27.  In  Thorp? t  case,  the  Chief  Justice,  in  the  name 
•f  til  the  lodges,  declares  to  the  Lords  the  course  of  proceeding  in  the  courts  of  Jtutnin- 
4*  spoa  supersedeas  of  privilege;  that  if  a  member  of  narliament  be  arrested  in  such  cases 
m  be  ast  for  treason,  felouj,  orbreacb  of  the  peace,  or  for  a  condemnation  had  before  a  par- 
nuaut,  it  is  used  that  all  such  persons  shall  be  released  of  all  snch  arrests,  and  make  an  at- 
to**!;  so  that  they  may  have  the  freedom  and  liberty  freely  to  attend  the  parliament  This 
»»  pregnant  a  proof  of  the  coarse  of  practise  of  those  times,  being  the  declaration  of  all  the 
J*|*,U»tI  shall  not  need  to  make  farther  proof  before  that  time." 
Vol.  VII.  39 
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of  the  judges  as  a  declaration  that  they  knew  nothing  about  the  matter,  and 
therefore  could  offer  no  advice  to  their  lordships.  And  in  the  conclusion  of 
the  record  it  is  said ;  "  after  which  answer  and  declaration  it  was  thoroughly 
agreed,  assented,  and  concluded,  by  the  lords  spiritual  and  temporal,  that  the 
said  Thomas  (Thorpe)  according  to  the  law  should  remain  still  in  prison  for 
the  causes  above-said ;.  the  privilege  of  the  parliament,  or  that  the  said  Tho- 
mas was  Speaker  of  the  parliament, notwithstanding."  [Lord  EBenborough, 
C.  J.  I  do  not  mean  to  touch  upon  the  observations  arising  out  of  Thorpe's 
case,  which  are  many  and  important  ones ;  but  it  appears  to  me  that  the  fair 
import  of  the  judge's  answer  to  the  question  put  to  them  is  this :  We  cannot 
determine  that  which  is  a  question  for  your  own  consideration  respecting  your 
own  privileges,  but  we  will  tell  you  what  is  the  rule  upon  which  we  act  in 
our  courts.  And  then  the  lords  adopt  the  rule  of  law  as  it  prevailed  in  the 
courts  of  Westminster,]  The  lords  proceeded  further  in  that  case  to  declare! 
u  that  the  premises  should  be  opened  and  declared  to  them  that  were  comeo 
for  the  commune  of  this  land,  and  that  they  should  be  charged  and  command- 
ed in  the  king's  name,  that  they  with  all  goodly  haste  and  speed  proceed  to  the 
election  of  another  Speaker."  And  then  the  record  concludes,  "  The  which 
premises,  forasmuch  as  they  were  matters  in  law,  by  the  commandment  of  the 
lords,  were  opened  and  declared  to  the  commons  by  the  mouth  of  Walter 
Moyle,  one  of  the  king's  Serjeants  at  law."  Now  it  would  indeed  be  extra- 
ordinary, if  the  judges  could  know  nothing  of  the  privileges  of  parliament, 
and  could  not  even  give  an  answer  of  advice  respecting  them,  that  the  lords 
should  order  one  of  the  king's  Serjeants  to  go  and  expound  their  resolution 
to  the  commons  because  it  contained  matters  in  lata.  The  matter  was 
accordingly  opened  and  declared  to  the  commons  by  the  king's  Serjeant  at 
law  in  the  presence  of  the  Bishop  of  Ely,  accompanied  by  other  lords ;  and 
the  bishop  then  commanded  them  in  the  king's  name  to  elect  another 
Speaker ;  which  they  did.  The  sum  of  the  whole  case  is  this :  the  com- 
mons, conceiving  their  privilege  to  be  invaded  by  the  proceedings  had 
against  their  Speaker,  and  his  commitment  in  execution  of  the  judgment 
recovered  against  him,  do  not  act  of  themselves  upon  their  own  declaration 
that  they  had  such  a  privilege,  but  state  it  as  a  matter  of  general  concern 
to  the  parliament  at  its  opening,  by  way  of  claim  indeed  and  as  a  matter 
of  right,  together  with  other  privileges,  in  order  that  it  maybe  acknowledged 
and  ratified,  and  that  no  person  may  be  ignorant  of  it.  The  lords  call  upon 
the  judges  for  their  opinion  upon  the  question,  considering  it  as  a  matter  of 
law.  The  judges,  waiving  the  determination  of  the  case  as  a  matter  touching 
the  privilege  of  the  high  court  of  parliament,  in  which  they  had  no  delibera- 
tive voice,  advise  the  lords  bow  they  (the  judges)  would  act  upon  it  in  their 
own  courts :  and  the  lords,  adopting  the  rule  of  the  courts  of  law,  disallow  the 
privilege  claimed,  because  Thorpe,  the  imprisoned  member,  defendant  in  the 
suit,  had  only  a  general  supersedeas,  and  not  a  particular  supersedeas  in  that 
suit ;  and  because  the  condemnation  was  before  the  parliament  began  ;  being 
during  a  prorogation.  The  commons  acquiesce  in  this  decision,  and  choose 
another  Speaker.  Sir  O.  Bridgeman  thus  comments  upon  Thorpe's  case  in 
giving  his  judgment  in  Benyon  v.  Evelyn.(a)  The  principal  question  there 
being  whether  it  were  a  breach  of  privilege  to  sue  out  and  continue  an  origi- 
nal against  a  member  of  the  commons'  house  of  parliament  during  the  sitting 
of  parliament ;  which  was  decided  in  the  negative:  he  says,  "  I  should  hare 
been  glad  not  to  have  had  occasion  to  have  delivered  my  opinion  in  this  point 
for  two  reasons ;  first,  because  it  is  a  tender  thing  for  an  inferior  court  to 
judge  of  the  privileges  of  a  superior  court:  and  4  Inst.  60.  saith,  mat  the 
judges  are  assistants  to  the  lords  to  inform  them  of  the  common  law;  bat  it 

(a)  From  Mr.  HargravtU  MS.  p.  6,  &c. 
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doth  not  belong  to  them  (a)  to  judge  of  any  l$w,  custom,  or  privilege  of  parlia- 
ment ;  and  cites  for  it  Thorpe's  case,  31  H.  6.  Rot.  Pari.  No.  26,  and  some 
other  cases  ;  which  cases  only  extend  where  the  privilege  of  parliament  comes 
in  debate  in  the  house  of  peers.  The  judges  are  not  to  determine  there  what 
the  privilege  of  parliament  is  in  such  cases ;  for  the  conusance  thereof  belongs 
to  the  lords  of  the  parliament,  and  not  to  the  judges :  and  yet  even  there,  the 
judges  deliver  their  opinions  to  the  lords,  as  assistants,  what  the  course  of 
common  law  was  in  such  cases ;  according  to  which  opinions  the  lords  gave 
their  judgment  against  privilege  in  that  case ;  that  Thorpe,  being  condemned 
in  trespass  in  the  interval  of  parliament,  and  in  the  Fleet  pro  fine  regis, 
should  remain  in  execution  there.  But  out  of  parliament,  where,  upon  an 
action  at  common  law,  a  question  concerning  privileges  of  parliament  arises, 
nothing  hath  been  more  frequent  than  for  the  judges  of  the  common  law  to  de- 
liver their  opinions  concerning  it,  and  consequently  to  give  their  judgments." (b) 
[Bayley,  J.  They  must  know  the  extent  of  their  own  jurisdiction,  and  in 
what  cases  it  is  token  away.  But  it  does  not  follow  that  the  common  law 
courts  are  bound  to  take  conusance  of  the  particular  way  in  which  the  privi- 
leges of  parliament  are  to  be  exercised  in  all  instances.  The  cases  alluded 
to  are  those  where  an  action  being  depending  in  this  or  some  other  court,  it 
has  been  attempted  to  stop  the  proceedings  upon  the  ground  of  an  alleged 
breach  of  privilege :  it  therefore  became  necessary  for  the  court  to  take  notice 
of  the  extent  of  their  own  jurisdiction,  and  to  see  whether  a  sufficient  founda- 
tion were  laid  for  staying  the  action.]  It  will  appear  upon  the  consideration 
of  all  the  cases  to  what  extent  the  courts  of  law  have  gone  in  taking  conu- 
sance of  particular  claims  of  privileges.  It  was  the  more  necessary  to  enter 
at  large  into  the  examination  of  Thorpe's  case,  because  that  has  been  made 
the  foundation  of  the  notion  that  the  judges  in  the  courts  of  common  law 
could  not  take  conusance  of  the  privileges  of  parliament,  which  will  appear  to 
be  an  erroneous  conclusion. 

Gierke's  case  in  the  39  H.  6.(c)  is  the  next  upon  the  subject.  That  was  a 
petition  to  the  king  in  parliament  by  the  commons,  stating  that  Clerke,  who 
was  burgess  for  Chippenham,  after  coming  to  and  during  the  sitting  of  parlia- 
ment was  arrested  and  imprisoned  for  certain  fines  due  to  the  king,  which  had 
accrued  in  an  action  of  trespass  brought  by  Robert  Basset  against  Clerke,  in 
which  he  was  condemned,  and  also  in  another  action  against  htm  by  John 
Payne  for  maintenance,  in  which  also  he  was  convicted.  He  was  outlawed 
at  the  suit  of  one  of  the  parties,  and  was  taken  upon  a  capias  utlagatum,  and 
finally  committed  to  the  Fleet,  where  he  was  retained  by  the  other  party ;  and 
was  in  custody  at  the  time  of  the  petition  to  answer  the  condemnation  mon- 
ey to  the  respective  parties,  and  the  fines  due  to  the  king.  The  prayer  to  the 
king  and  lords  was  to  order  that  the  chancellor  have  power  to  direct  writs  to 
the  warden  to  discharge  Clerke,  in  order  that  he  might  attend  the  parliament ; 

U)  The  learned  editor  of  that  judgment  remarks  in  a  note  the  omission  of  a  qualification 
tfded  here  by  Lord  Coke,  viz.  "  as  hath  been  said,"  &c. 

(b)  Sir  0.  Bridqtman  continue*  and  concludes  this  part  of  bis  judgment  with  saving, 
"The  King  himself  daily  permits  his  privileges  and  prerogatives  to  be  determined  between 
him  and  bis  subjects  in  the  courts  of  Westminster,  by  the  common  law.  And  when  in  a  com- 
mon action  the  privilege  of  parliament  doth  come  to  be  part  ef  the  plea  or  justification,  it  ie 
<f  accemfy  that  the  privilege,  whether  there  be  such,  and  what  the  extent  of  it  it,  come  also 
tftio  consideration.  For  aa  in.  the  register  ( Regist  Brev.  68.)  it  is  said  of  the  ecclesiastical 
conrt,  which  is  inferior  to  the  common  law,  if  a  common  law  point  come  in  question  there,  non 
«l  eonsonnm  rationi  quad  cognitio  accessarii  in  causa  christianitatis  impediat,  nbi  cognitio 
cute  principalis  ad  forum  ecclesiasticnm  nosoitur  pertinere  ;  so  I  may  say  hens  the  nrivilege 
«  parliament  coming  in  incidentally  as  part  of  the  case,  aa  a  consequent  must  in  this  par- 
teriar  esse  be  also  debated  here.  And  so  it  was  in  Trewyniard'i  case  86  H,  8.  Dv.  60.  in 
•a  action  of  debt  against  a  sheriff  upon  an  escape  of  a  member  of  parliament  taken  in  execn- 
HoDiiad  delivered  by  privilege  of  parliament.  And  in  River's  case,  12  Ed.  4.  and  in  other 
*>*»  some  of  which  I  shall  have  occasion  to  cite  anon  at  large." 

(0  5  vol.  of  Rolls  of  Parliament,  874  ;  and  1  Hatsell,  84. 
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and  that  neither  the  chancellor,  nor  the  warden  of  the  Fleet,  nor  any  other  be 
endangered  by  the  dismissal ;  saving  however  the  execution  of  the  king,  and 
of  the  respective  plaintiffs  in  the  suits,  after  the  dissolution  of  the  parliament, 
notwithstanding  the  arrest  and  discharge,  as  if  he  had  not  been  arrested; 
and  saving  to  the  commons  their  whole  privilege  in  tarn  amnio  roodo  as 
if  an  act  had  not  been  made.  That  petition  was  granted  by  the  king  and 
the  lords,  and  so  became  an  act  of  parliament.  There  again  the  commons 
had  come  to  a  resolution-  that  the  arrest  of  Clerke  was  a  breach  of  their  priv- 
ilege ;  yet  they  did  not  act  upon  that  of  themselves,  but  prayed  an  act  of  par- 
1  ament  which  was  acceeded  to  by  the  rest  of  the  legislature,  to  discharge  him 
during  the  parliament;  indemnifying  the  chancellor,  and  saving  the  rights  of 
the  king  and  of  the  creditors  after  the  parliament.  From  whence  it  should 
seem  that  the  arrest  was  not  considered  to  be  wholly  illegal ;  the  condemna- 
tion being  prior  to  the  parliament ;  but  the  taking  of  him  being  in  the  time  of 
parliament;  he  not  having  his  writ  of  privilege;  because  they  save  the 
rights  of  the  king  and  creditors  after  the  end  of  the  parliament,  and  subject 
him  then  to  be  taken  in  like  manner  as  if  he  had  never  been  so  before,  from 
which  otherwise  he  would  have  been  freed. 

The  next  is  the  case  of  Donne  v.  Walsh,  which  was  in  the  Exchequer  of 
Pleas,  in  12  Ed.  4,  4  Prynne's  Pari.  Writs,  743  (762.)  It  was  a  bill  of  debt 
on  bond,  to  which  the  defendant,  a  servant  of  the  Earl  of  Essex,  pleaded  his 
writ  of  privilege :  and  there,  though  the  question  arose  concerning  a  breach 
of  privilege  of  the  lord's  house  only,  yet  the  writ  recites  it  as  an  entire  and 
joint  privilege  of  the  lords  and  commons,  that  none  of  them  ought  to  be  im- 
prisoned or  impleaded  during  the  time  of  parliament ;  and  then  the  defendant 
pleads,  that  he  on  such  a  day  and  ever  since  (covering  the  time  of  the  writ) 
was  the  menial  servant  to  the  Earl  of  Essex,  and  came  with  him  to  parlia- 
ment, dec.  The  plaintiff  replied  that  there  was  no  such  custom  of  parlia- 
ment as  pleaded  by  the  defendant :  which  was  in  fact  a  demurrer,  and  is  so 
treated  by  Mr.  Atkins  in  his  treatise  of  the  power  of  parliament,  p.  42 ;  and 
judgment  was  thereupon  given  by  the  Barons  of  the  Exchequer,  with  the 
advice  of  all  the  other  judges ;  allowing  that  there  was  a  custom  of  parlia- 
ment that  the  members  of  either  house  ought  not  to  be  taken  or  arrested  dur- 
ing the  time  of  parliament ;  but  denying  the  custom  to  be  that  they  ought 
not  to  be  impleaded(a).  That  is  a  direct  authority  in  point :  it  is  a  decision 
of  all  the  judges  on  a  question  of  privilege  brought  in  judgment  before 
them ;  and  so  far  as  tbey  thought  the  privilege  founded  in  law,  they  allow- 
ed it ;  but  beyond  that,  they  disallowed  it. 

There  is  also  a  similar  decision  of  the  court  of  Exchequer  in  Rivers  v. 
Cosins,{b)  in  the  same  year ;  in  commenting  on  which  Sir  Orlando  Bridge- 
man  (in  Benyon  v.  Evelyn)  says,  "  This  precedent,  being  by  the  advice  of 
all  the  judges  of  England,  ought  to  have  its  due  respect ;  and  it  contains 
several  things  worthy  of  observation  ;  amongst  others,  that  there  is  oo  such 
custom  or  privilege,  that  a  member  of  parliament  cannot  be  impleaded  during 
the  parliament:  and  the  person  who  claimed  the  privilege  was  put  to  answer 
during  the  parliament,  and  judgment  was  given  against  him."  He  adds  fur- 
ther, "  the  resolution  of  all  the  judges,  I  cannot  say  was  satisfactory  to  all 
the  members  of  the  common's  house,  who  claimed  greater  privileges  both  as 
to  the  discharge  of  members  and  their  servants  taken  in  execution,  than  was 
allowed  either  by  the  king  and  lords  in  parliament,  or  in  Westminster-kail, 
by  the  judges ;  as  appears  by  the  saving  in  the  clause  of  Wm.  Hyde's  case, 
14  Ed.  4  No.  65.,  and  also  by  their  claims  in  the  case  of  John  AtweU,  bur- 
fa)  In  th«  recital  of  this  case  m  the  judgment  of  Benyon  v.  Evelyn,  it  »  added  that 
"judgment  was  thereupon  given  against  the  privilege.*' 

(6)  4  Prynne  757  to  763,  and  the  same  record  it  recited  at  length  in  Sir  O.  Brides 
man't  jadgment  before  cited,  in  Btnyon  v.  Evelyn,  p.  89. 
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gess  of  Exeter,  17  Ed.  4.  Rot.  Pari.  No.  35.,  both  being  after  this  resolution 
•f  the  judges  in  Rivers's  case.*' 

All  these  authorities  shew  that  Lord  Coke  was  mistaken  in  the  conclusion 
which  he  drew  in  4  Inst.  15,  from  Thorpe's  case.  "  The  truth/'  says  Sir  O. 
Brigeman(a)  "  is*  that  Lord  Coke's  treatise  of  the  jurisdiction  of  parliament 
is  a  posthumous  work ;  and  though  I  shall  attribute  as  much  to  his  learning 
in  the  law  as  to  any  sages  in  the  law  whatsoever,  yet  there  not  being  that 
freedom  in  former  times  of  having  copies  of  the  records  at  large  as  hath  been 
since,  when  he  comes  to  cite  them  he  is  guided  by  abstracts,  which  occasions 
miserable  mistakes,  and  by  the  Modus  tenendi  Parliamentum,  which,  as  to 
the  time  of  making  it,  was  most  certainly  a  counterfeit  piece.  So  that  there 
are  a  multitude  of  errors  in  his  chapter  concerning  parliaments,  and  in  par- 
ticular both  those  recorda(A)  are  grossly  mistaken." 

Hyde's  case  referred  to  by  Sir  O.  Bridgeman  is  in  effect  the  same  as 
Gerke's  case  before  mentioned,  Ante,  p.  34.  The  other  case  mentioned  by 
him  of  Atwell,  17  Ed.  4,  5  vol  Rolls  of  Pari.  131. ;  and  Hatsell,  48,  was 
that  of  a  petition  from  the  commons,  reciting  as  before,  M  that  from  time  out  of 
mind  the  knights,  citizens  and  burgesses  of  parliament,  amongst  other  liber- 
ties  and  franchises,  have  had  and  used  the  privilege  that  any  of  them  should 
not  be  impleaded  in  any  action  personal,  nor  be  attached  by  their  person  or 
goods  in  their  coming  to  any  such  parliament,  there  abiding,  nor  frpm  thence 
to  their  proper  home  resorting ;  which  liberties  and  franchises  the  king  at  the 
commencement  of  this  parliament  graciously  hath  ratified  and  confirmed." 
Then  it  sets  forth  that  John  AtweU,  citizen  for  Exeter,  coming  to  the  parlia- 
ment, and  continually  attending  upon  the  same  since  its  commencement  and 
daring  its  continuance,  was  condemned  by  default  of  answering  to  eight 
feigned  informations  in  the  Exchequer  preferred  against  him  by  John  Taylor, 
in  1602. ;  the  said  John  AtweU  daily  attending  the  parliament,  and  not  hav- 
ing knowledge  of  the  same  condemnations.  That  writs  of  fieri  facias  and 
capias  ad  satisfaciendum  had  issued  against  him,  on  which  he  was  ap- 
prehensive of  being  taken;  so  that  he  could  not  freely  depart  from  this 
present  parliament  to  his  own  home  for  doubt  of  his  body  and  goods 
being  put  in  execution,  contrary  to  the  privilege  due  to  the  members 
of  parliament  Upon  this  prayer  of  the  commons,  the  king  by  advice 
of  the  lords,  orders  (and  thereby  it  is  enacted)  that  the  said  writs  of 
execution  should  not  be  executory  or  hurtful  to  him,  his  body  or  goods, 
returning  from  the  parliament;  and  that  the  Chief  Baron  of  the  Ex- 
chequer (the  judgment  being  in  that  court)  shall  have  power  to  grant 
without  denyer  writs  of  supersedeas  to  surcease  all  manner  of  executions  in 
that  behalf  to  be  made.  "  Saving  always  to  the  aforesaid  John  Taylor  his 
aforesaid  judgments  and  executions,  and  every  of  them,  to  be  had  and  sued  at 
Via  pleasure  against  the  said  John  AtweU  at  every  time  after  the  end  of  this 
present  parliament,  this  present  ordinance  notwithstanding."  There  again 
the  commoners  still  claimed  the  custom  not  to  be  impleaded  sedente  parlia- 
ment, notwithstanding  the  decision  in  Donne  v.  Walsh;  and  this  claim,  it  is 
observed  by  Sir  O.  Bridgeman(c)  is  negatived  in  effect  by  the  saving  clause 
in  the  act,  reserving  to  Taylor  his  execution  after  the  end  of  the  parliament. 

(a)  P.  S4,  of  the  judgment  in  Benyon  ▼.  Evelyn. 

(ft)  The  cases  referred  to  by  Lord  Coke  in  4  Inst  24,  are  Bogo  de  Clare**  caae,  18  Ed. 
1.,  and  John  de  ThoretbyJ$  caae,  10  Ed.  *V 

(c)  His  wordi  immediately  following  the  statement  of  the  saying  clause  are,  "  whereby  it 
appeirs  that  the  judgment  of  the  king  and  lorda  in  parliament  agreed  with  the  judges'  reso- 
latioiis,  Unit  the  impleading  a  member  of  parliament,  during  the  parliament,  without  taking 
•at  execution,  waa  not  against  the  privilege;  for  there  is  a  sating  of  the  judgment  From  ail 
which  the  inference  is  strong;  the  act  of  parliament  did  allow  the  foundation  and  proceeding 
wd  jadgmeat  against  Jtwell,  a  member  of  parliament,  daring  the  parliament,  though  it  dia- 
catrjpd  the  execution. 
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He  mast  therefore  have  considered  that  it  was  not  a  resolution  of  the  com- 
mons' house  only,  which  makes  a  privilege,  unless  it  he  either  acknowledged 
hy  the  law  before,  or  ratified  by  the  rest  of  the  parliament,  which  would  make 
it  a  law  in  future.  In  consequence  of  this  it  appears,  that  in  the  next  claim 
of  privilege  of  this  description  made  by  the  commons  the  claim  of  exemption 
from  being  impleaded  during  the  parliament  is  omitted. 

That  was  in  the  case  of  Boo  v.  Sadrfiffe(a),  1  H.  7,  where  the  privilege 
which  was  claimed  entire  both  for  lords  and  commons,  was  confined  to  free- 
dom from  arrest  or  imprisonment.  Up  to  that  period  the  house  of  commons 
had  never  proceeded  as  for  a  breach  of  privilege  upon  their  own  authority : 
when  it  was  a  common  case  of  privilege  known  to  the  law,  a  writ  of  privilege 
had  issued  as  a  matter  of  course,  by  which  it  was  enforced :  when  there  was 
any  doubt  or  difficulty  in  the  matter,  it  was  referred  to  the  consideration  of  the 
whole  parliament,  and  acted  upon  by  them  as  a  matter  of  common  concern  to 
both  houses :  but  it  never  was  acted  upon  by  the  commons  alone  oo  their  sin- 
gle resolution  :  they  had  never  proceeded  to  deliver  any  person  arrested  upon 
process  out  of  custody  by  their  own  authority :  on  the  contrary,  they  had  at 
last  abandoned  their  repeated  claim  and  privilege  to  be  exempt  from  being 
impleaded  during  the  parliament,  after  it  had  been  as  often  disallowed  by  the 
lords  and  the  judges.    < 

The  next  order  in  Ferrer's  case,  34  H.  8. ;  the  account  of  which  is  taken 
from  Holingshead(b),  who  says  that  it  having  been  a  case  of  privilege  he  had 
gotten  as  correct  an  account  of  it  as  he  could  from  those  whom  he  considered 
to  be  well  acquainted  with  it :  but  it  is  quoted  at  length  from  thence  by  Sir 
O.  Bridge-man  in  his  judgment  in  Benyon  v.  Evelyn(c),  and  is  in  substance 
as  follows.  "  During  the  sitting  of  parliament  one  George  Ferrers,  a  servant 
of  the  king,  being  elected  a  burgess  for  Plymouth,  in  going  to  parliament  was 
arrested  in  London  by  process  out  of  K.  J),  at  the  suit  of  one  White,  for  200 
marks,  wherein  be  was  late  afore-condemned  as  a  surety  for  the  debt  of  one  Whel- 
don :  which  arrest  being  signified  to  the  commons'  house,  order  was  taken 
that  the  Serjeant  at  arms  should  forthwith  repair  to  the  Compter  in  Bread- 
street,  whither  Ferrers  was  carried,  and  there  demanded  his  delivery.  [This 
was  the  first  instance  where  any  such  delivery  had  been  demanded  or 
made  except  by  writ  of  supersedeas.]  The  Serjeant  went  accordingly  to  the 
Compter,  and  declared  to  the  clerks  there  what  he  had  in  command ;  but  the? 
and  other  officers  of  the  city  were  so  far  from  obeying  the  said  command, 
that  after  many  stout  words  they  forcibly  resisted  the  Serjeant,  and  an  affray 
ensued  within  the  Compter  gates  between  Ferrers  and  the  officers  ;  so  that 
the  Serjeant  was  driven  to  defend  himself  with  his  mace,  the  crown  of  which 
was  thereby  broken,  and  his  mace  was  stricken  down.  During  this  brawl  the 
sheriffs  of  London  came  thither,  to  whom  the  Serjeant  complained  of  this  in- 
jury, and  required  of  them  the  delivery  of  the  said  burgess,  as  before.  But 
they,  taking  part  with  their  officers,  made  little  account  either  of  his  complaint 
or  of  his  message,  rejecting  the  same  contemptuously  with  much  proud  lan- 
guage :  so  that  the  Serjeant  was  forced  to  return  without  the  prisoner ;  and 
finding  the  speaker  and  all  the  knights  and  burgesses  set  in  their  places,  de- 
clared to  them  the  whole  cause  as  it  fell  out ;  who  took  the  same  in  so  ill  part, 
that  they  altogether  (of  whom  there  were  not  a  few,  as  well  of  the  king's  pri- 
vy council  as  also  of  his  privy  chamber,)  would  sit  no  longer  without  their 
burgess,  but  rose  up  wholly  and  repaired  to  the  upper  house,  where  the  whole 
ease  was  declared  by  the  mouth  of  the  speaker  before  Sir  Thomas  AudUy, 
Knt  then  Lord  Chancellor  of  England,  and  all  the  lords  and  judges  there  as- 

(a)  Roll  of  Pari.  104,  and  1  Hataelt,  51. 
(5)  1  *ol.  955. 

(e)  P.  19.  Mr.  ffargra*  refer*  ia  the  margin  to  CrompL  JurUdictum  of  Court*,  9,  to 
96.  H.  8.  fo.  51,  and  to  Dy.  275. 


Ijj  THE  FIFTY-FIRST  YEAR  OF  GEORGE  HI.  311 

sembled,  who  judging  the  contempt  to  be  very  great,  referred  the  punishment 
thereof  to  the  order  of  the  common's  house."    The  account  then  proceeds, 
that "  The  commons  returned  from  the  bouse  of  lords  to  their  places,  and  up- 
on new  debate  of  the  case  took  order  that  their  serjeant  should  soon  repair  to 
the  sheriffs  of  London  and  require  delivery  of  the  said  burgess,  without  any 
writ  or  warrant  had  for  the  same,  but  only  as  before ;  albeit  the  Lord  Chan- 
cellor offered  then  to  grant  a  writ,  which  they  of  the  commons'  house 
refused ;  being  of  a  clear  opinion  that  all  commandments  and  other  acts 
proceeding  from  the  nether  house  were  to  be  done  and  executed  by  their 
serjeant  without  writ,  only  by  shew  of  his  mace,  which  was  his  warrant." 
Before  that  time  the  warrant  privilege  had  always  issued,  which  vouched 
the  authority  from  whence  the  protection  proceeded ;  but  upon  that  occa- 
sion as  the  officer  of  the  commons  had  been  sent  immediately  from  their  own 
house  with  the  insignia  of  his  office,  they  deemed  that  to  be  sufficient  author* 
ity  to  the  sheriff  to  deliver  up  the  imprisoned  member.    "  But  before  the  sur- 
jeant's  return  into  London,  the  sheriffs,  having  intelligence  how  heinously 
the  matter  was  taken,  became  somewhat  more  mild ;  so  as  upon  the  said  sec- 
ond demand  they  delivered  the  prisoner  without  any  denial.     But  the  serjeant 
having  then  further  in  command  from  those  of  the  nether  house,  charged  the 
said  sheriffs  to  appear  personally  on  the  morrow  by  eight  of  the  clock  be- 
fore the  speaker  in  the  nether  house,  and  to  bring  thither  the  clerks  of  the 
Compter  and  such  other  of  the  officers,  as  were  parties  to  the  said  affray ; 
and  in  like  manner  to  take  into  his  custody  the  said  White,  which  wittingly 
procured  the  said  arrest  in  contempt  of  the  privilege  of  the  parliament.  Which 
commandment  being  done  by  the  serjeant  accordingly,  on  the  morrow,  the 
two  sheriffs,  with  one  of  the  clerks  of  the  Compter  who  was  the  chief  occa- 
sion of  the  said  affray,  together  with  the  said   White,  appeared  in  the  com- 
mons' house  ;  where  the  speaker  charging  them  with  their  contempt  and  mis- 
demeanor aforesaid,  they  were  compelled  to 'make  an  immediate  answer  with- 
out being  admitted  to  any  counsel ;  albeit  Sir  Robert  Cholmley,  then  recorder 
of  London,  and  other  the  counsel  of  the  city  then  present,  offered  to  speak  in 
the  cause,  who  were  all  put  to  silence,  and  none  suffered  to  speak  but  the  par- 
ties themselves.     Whereupon  in  conclusion  the  same  sheriffs  and  White  were 
committed  to  the  tower  of  London  ;  and  the  said  clerk,  who  was  the  occasion 
of  the  fray,  and  the  officer  of  London  who  did  the  arrest,  called  Taylor,  with 
four  other  officers,  to  Newgate,  where  they  remained  from  the  28th  to  the 
30th  of  March  ;  and  then  they  were  delivered,  not  without  humble  suit  made 
by  the  mayor  of  London  and  other  their  friends.     And  forasmuch  as  the  said 
Terrers,  being  in  execution  upon  a  condemnation  of  debt,  and  set  at  large  by 
privilege  of  parliament,  was  not  by  law  to  be  brought  again  into  execution, 
and  to  the  party  without  remedy  for  his  debt,  as  well  against  him  as  his 
principal  debtor  ;  after  long  debate  of  the  same  for  nine  or  ten  days  together, 
they  at  last  resolved  on  an  act  of  parliament  to  be  made,  and  to  renew  the 
execution  of  the  said  debt  against   Wheldon  the  principal  debtor,  and  to  dis- 
charge the  said  Ferrers"    ft  is  to  be  recollected  that  the  condemnation  in  this 
case  had  been  before  the  parliament,  and  that  Ferrers  was  taken  as  he  was 
coming  to  the  parliament  ;  and  it  was  before  that  time  a  contested  point, 
whether  a  member  coming  to  the  parliament  could  be  arrested  upon  a  condem- 
nation had  before.     But  there  were  other  ingredients  in  the  case,  which  pro- 
bably entered  materially  into  the  decision  in  the  result,  namely  the  indignity 
and  violence  offered  by  the  sheriffs  and  their  officers  to  the  serjeant  at  mace 
hearing  the  ensign  of  his  official  authority,  and  also  the  situation  of  Pre- 
ten  himself  as  an  immediate  servant  of  the  king.     The  lord  chancellor,  it  is 
said,  and  all  the  lords  and  judges  there  assembled,  judged  the  contempt  to  be 
very  great  upon  the  declaration  to  them  of  the  whole  case ;  yet  in  Moore's 
Rep.  67.,  it  is  reported  to  have  been  said  by  Dyer  "que  si  home  soit 
condemne,  en  debt  ou  trespass,  et  est  essien  un  dee  burgesses  ou  chivalers  de 
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parliament,  and  pun  soit  prise  en  execution,  il  ne  poit  avoir  k  priviledge  del 
parliament :  et  tsseot  foit  tenus  per  le  sages  del  ley  en  le  case  d*un  Ferrers  en 
temps  le  roy  H.  8.  et  comment  le  pririledge  a  ceo  temps  a  luy  fuit  allow,  ceo 
fait  minus  juste."  And  this  case  is  thus  mentioned  by  Sir  Robert  Atkins, 
one  of  the  judges  of  C.  B.,  in  his  argument  in  Bamardiston  r.  Soame. 
7  St.  Tr.  437."  10  Eliz.  Dy.  275.  there  is  an  action  brought  against  the  keep- 
er for  letting  a  burgess  of  parliament  go  at  large  by  writ  de  privilegio  parlia- 
ment!, who  was  in  execution.  The  Lord  Dyer  says  nothing  there  what  be- 
came of  it ;  but  Moor  67.  reports  that  it  was  held  by  Dyer  that  if  one  condemn- 
ed in  debt  or  trespass  be  chosen  to  the  parliament,  and  after  taking  in  execu- 
tion, he  shall  not  have  his  privilege  of  parliament :  and,  as  he  says,  it  was  so 
held  by  the  sages  of  the  law,  in  the  case  of  Ferrers;  and  that  though  his  privi- 
lege was  indeed  allowed,  yet,  (as  they  held)  it  was  minus  juste.  Which  case 
of  Ferrers  was  the  same  here  mentioned  before  to  be  in  Dyer,  275.  as  appears 
by  Mr.  Crompton  in  his  Jurisdiction  of  Courts,  8.  b.  So  that  some  things  re- 
lating to  the  parliament  the  courts  of  Westminster  must  determine,  and  the 
judges  cannot  avoid  it  if  they  will  do  justice."  It  seems  on  the  whole,  that  the 
complaint  of  the  commons  was  not  so  much  of  the  original  arrest  being  a  breach 
of  privilege  as  of  the  violent  and  contemptuous  manner  in  which  the  sheriffs 
and  their  officers  treated  the  serjeant  at  arms  when  sent  by*  the  house  to 
demand  their  member ;  for  they  saved  the  plaintiff's  execution  against  Whel- 
don  the  principal  debtor,  who,  upon  the  supposition  tbat  the  taking  of  Ferrers 
the  surety  in  execution  was  lawful,  would  otherwise  have  been  discharged ; 
although  White  the  plaintiff  had  willingly  procured  the  caption  of  Fer- 
rers as  he  was  coming  to  the  parliament.  Even  with  respect  to  Ferrers  him- 
self, though  he  was  ultimately  discharged  by  the  act,  there  appears  to  have 
been  some  previous  doubt;  for  it  is  eaid(a)  that  "  before  this  came  to  pass 
the  commons'  house  were  divided  upon  the  question,  but  in  conclusion  the 
act*  passed  for  Ferrers,  who  won  by  14  voices."  It  would  certainly  have 
been  dangerous  for  the  sheriffs  to  have  discharged  their  prisoner  upon-  their 
own  responsibility,  on  the  mere  verbal  order  of  the  serjeant  bearing  bis 
mace ;  for  if  that  had  not  been  deemed  a  good  authority  at  law  for  the 
discharge,  the  sheriffs  would  have  made  themselves  liable  for  the  debt 
There  was  another  ingredient  too  in  the  case,  that  Ferrers  was  a  ser- 
vant of  the  king;  who,  being  advised  of  this  proceeding,  called  before 
him  the  lord  chancellor  and  the  judges,  together  with  the  speaker  of  the 
parliament,  and  others  the  greatest  persons  of  the  nether  house,  before  whom 
he  claimed  the  privilege  for  all  his  servants  attending  there  upon  him  :  so  that, 
said  bis  majesty,  if  Ferrers  had  been  no  burgess,  but  only  his  servant,  yet  in 
respect  thereof  be  was  to  have  the  privilege  as  well  as  any  other :  being,  as 
he  said,  informed  that  the  members  claimed  the  privilege  for  their  servants 
during  the  parliament.  But  after  reproving  the  conduct  of  the  plaintiff  in 
the  action,  hib  majesty,  commended  the  equity  of  the  commons  in  restoring  to 
the  plaintiff  his  remedy  against  the  principal  which  he  had  lost  by  law.  And 
afterwards  Sir  Edward  Montague,  the  chief  justice,  confirmed  alt  that  the 
king  had  said  respecting  the  privilege  :  which  was  assented  to  by  the  rest. 
So  that  it  appears  that  the  allowance  of  the  privilege  in  that  case  was  as  well 
in  respect  of  the  claim  of  the  king  for  his  servants,  as  of  the  claim  of  the 
house  for  its  members.  In  the  seemed  however,  the  act  did  not  pass  the  upper 
bouse,  as  the  parliament  was  dissolved  before  the  lords  had  time  to  consider 
it.  Sir  O.  Bridgeman(b)  in  speaking  of  that  case,  having  before  stated  that 
it  had  been  considered  a  doubtful  matter  whether  the  party  there  were  entitled 
to  privilege  or  not,  says,  that "  this  case  doth  not  only  determine  the  law  for 
the  privilege  against  the  execution,  but  also  that  the  party  ought  to  be  dis- 

(o)  VkU  tb*  judgment  is  lbs  otto  of  Btnyon  r.  Jfofya. 
(©)  la  the  judgment  of  Bmyon  v.  JBvtiy*. 
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charged  *hh<mt  writ  when  the  serjeant  at  a>ms  came  for  him."  But  Faseb. 
6  Eliz.  in  Moore's  Rep.  67.;  (and  I  have  seen  the  same  in  other  good  re- 
reports,)  Dper  said,  that  Ferrers  ought  not  to  have  the  privilege  of  parliament, 
and  that  it  was  allowed  minus  joste.  And  he  cites  Trewynard's  case  in  the 
sine  parliament,  36  H.  8.;  after  the  resolution  in  the  last  case ;  who  being  a 
burgess  of  parliament,  and  taken  in  execution,  was  freed  not  by  the  mace  or 
Serjeant  at  Arms,  hat  bj  a  writ  of  supersedeas  of  privilege ;  which  writ  was  a 
security  to  the  sheriffs 'against  an  action  for  an  escape,  whether  the  privilege 
wefe  allowable  or  not.  And  he  also  observes  upon  Ferrers*  case,  that  the 
sheriffs  were  not  sent  to  the  tower  for  arresting  him,  but  for  the  subsequent 
contempt  in  refusing  to  liberate  him  wbeu  demanded  by  the  Serjeant  at  arms. 
With  respect  however  to  Ferrers*  case,  as  he  was  coming  to  attend  the  parlia- 
ment at  the  time  he  was  taken  in  execution,  though  upon  a  condemnation  be- 
fore the  sitting  of  the  parliament,  the  liberating  of  him  seems  to  be  no  more 
than  what  this  court  would  do  in  the  case  of  a  person,  who  being  liable  to  be 
taken  in  execution  of  a  judgment  for  a  debt,  was  coming  to  attend  the  court, 
io  obedience  to  a  subpcena  or  other  lawful  summons :  if  arrested  in  his  pro- 
gress hither,  the' court  would  discharge  him  ;  although  it  might  be  no  contempt 
in  the  sheriff  making  the  arrest,  if  he  did  not  know  that  the  party  was  coming 
to  attend  for  that  purpose.  The  case  of  Trewynard(a)  was  an  action  of  debt 
by  executors  against  the  sheriff  of  Cornwall  for  the  escape  of  Trewynard  on 
an  award  of  exigent  and  outlawry  after  judgment  and  a  capias  ad  satisfacien- 
dum. He  rendered  himself  to  the  sheriff  on  the  qninto  exactus.  The  sheriff 
pleaded  that  he  let  his  prisoner  go  upon  a  writ  of  privilege.  No  judgment 
appears ;  bat  at  least  the  case  shews  that  ft  was  at  the  peril  of  the  sheriff  to 
let  the  party  go  without  a  sufficient  defence  in  law :  and  that  it  was  no  con- 
tempt or  offence  in  the  plaintiff,  who  thought  himself  injured  by  the  escape,  to 
Question  the  sufficiency  of  the  privilege  in  an  action  against  the  sheriff,  al- 
though the  writ  of  privilege  was  issued  by  the  order  of  the  house  of  commons, 
which  probably  appeared  upon  the  face  of  the  writ. 

The  next  is  PledalTs  case,  4th  part,  Prynne's  Reg.  1213,  of  which  Prynne 
states,  that  in  the  parliament  of  2  &  3  Ph.  &  M.  it  was  ordered  that  Mr. 
Comptroler,  with  others  of  the  house,  should  declare  to  the  lords  their  opinion 
that  their  privilege  was  broken  ;  for  that  Gabriel  Pledatt,  a  member  of  the  noose, 
was  bound  in  recognizance  in  the  Star-chamber  to  appear  before  the  council  in 
twelve  days  after  the  end  of  the  parliament.  On  this  there  was  a  conference  be- 
tween the  two  houses :  as' upon  a  matter  of  common  concern  to  both  :)  and  Mr. 
Comptroller,  Mr.  Speaker,'  and  four  others  who  had  attended  it,  reported  to  the 
house,  that  the  chief  justices,  master  of  the  rolls,  and  Serjeants,  did  clearly  af- 
firm that  the  recognizance  was  no  breach  of  the  privilege ;  in  which  the  commons 
acquiesced.  [In  which  case  it  is  obsevable  that  the  judges  in  parliament  gave 
their  opinion  upon  the  subject  of  parliamentary  privilege ;  although  it  was  for  the 
parliament  to  adopt  it  or  not  as  they  thought  fit.]  In  which  report,  says  Mr. 
Prynne,  four  things  are  considerable:  1st,  That  the  commons  complained  of 
the  binding  their  member  in  his  recognizance  in  the  Star-chamber,  sitting  the 
parliament,  and  stated  it  as  a  breach  of  privilege.  2dly,  That  upon  considera- 
tion and  conference  the  lords  clearly  resolved  the  contrary :  which  contradicts 
their  votes  in  Sir,  Simon  Steward's  case,  as  illegal  and  erroneous.  3dly,  That 
they  advised  with  the  chief  justices,  master  of  the  rolls,  king's  Serjeants,  and 
counsel,  and  pursued  their  resolutions  in  this  case  against  the  opinion  of  the 
commons'  house.  4thly,  That  the  commons  have  not  12,  much  less  40  or  20 
fa?'*  privilege  after  parliament  ended. 

Another  case  of  privilege  mentioned  in  the  same  book,  4th  part,  Prynntfs 
Keg.  1214,  arose  out  of  a  cause  before  the  delegates,  between  the  Duchess  of 
Somerset,  appellant,  and  the  Earl  of  Manchester,  defendant,  16  Car.  2.,  toueh* 

(«)  Dy.  »,  sUUs  it  as  of  E.  86  fc  B7.  H,  8. 
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ing  the  validity  of  {he  late  Earl  of  Enatt  will.  The  defendant,  a*  a  peer  of 
the  realm,  by  his  letter  directed  to  the  delegates,  demanded  40  days'  privilege 
before  the  session  of  parliament  to  pat  off  their  sentence ;  whereupon  the  dele- 
gates, consisting  of  the  two  lord  chief  justices,  five  other  judges,  and  other 
commissioners,  after  debate  among  themselve,  were  of  opinion,  1st,  That  they 
ought  not  to  take  notice  of  any  peer's  or  member's  demand  of  privilege  upon 
any  letter  or  information,  but  only  when  claimed  by  writ  of  privilege,  under  the 
great  seal,  directed  to  them,  according  to  law  and  the  ancient  custom  of  parlia- 
ment. 2dly,  That  when  any  question  arises  concerning  privilege  of  parli- 
ment,  and  comes  legally  and  judicially  before  the  king's  justices  upon  any 
case  or  trial  in  his  majesty's  courts,  they  are  the  properjodgea  to  allow  or  dis- 
allow it  according  to  law,  as  in  the  cases  of  Width,  Conns,  and  others  fore- 
cited  :  for  being  judges  of  the  principal  case,  they  must  by  consequence  be 
judges  of  all  consequences  that  attend  it.  3dly,  That  privilege  of  parliament 
was  not  to  be  allowed  in  point  of  law  to  any  peer  or  other  member  sued  only 
in  another's  right,  as  an  executor,  6cc. ;  the  privilege  being  merely  personal 
for  him  and  his  necessary  servants,  Arc.  4thly,  That  the  earl  had  not  privilege 
for  40  days  before  the  session  of  parliament.  [Therein  determining  upon  the 
very  point  of  that  privilege.]  5thly,  That  judges  were  not  bound  to  proceed 
in  courts  of  justice  according  to  the  votes  of  either  house,  (which  votes  were 
alterable  or  repeslable  by  either  house,)  in  cases  of  privilege,  hot  according  to 
the  known  laws  and  custom  of  the  realm,  their  oaths,  and  truths.  6lhly, 
That  they  being  only  met  to  give  judgment  in  that  case  formerly  heard,  where- 
in die  earl's  personal  attendance  was  not  necessary  or  required,  they  might 
proceed  to  pass  sentencetberein  without  breach  of  privilege  :  which  they  there- 
upon then  did  accordingly ;  reversing  the  earl's  will,  and  granting  adminietra 
tion  to  the  duchess  his  sister. 

Then  came  the  case  of  Benyon  v.  Sir  John  Evelyn,(a)  so  often  referred  to, 
in  which  Sir  Orlando  Bridgeman  entered  most  largely  into  the  cases  on  this 
subject,  and  expressly  decided  in  the  affirmative  the  question  of  privilege, 
which  was  raised  by  the  pleadings  in  that  case,  whether  an  original  might  be 
sued  out  or  prosecuted  against  a  member  during  the  sitting  of  parliament.  It 
was  an  action  upon  an  assumpsit  for  goods  sold  and  delivered  to  a  member  of 
parliament :  to  which  the  statute  of  limitations  was  pleaded,  that  the  cause 
Of  action,  if  any,  did  not  arise  within  six  years :  and  one  of  the  questions 
raised  by  the  pleadings  was,  whether  an  original  might  have  been  sued  oat 
against  the  defendant  and  kept  up  by  continuances  while  he  remained  a  mem- 
ber of  parliament,  without  a  oreach  of  privilege ;  that  being  the  excuse  relied 
on  by  tne  pin  in  tiff  for  neglecting  to  sue  during  part  of  the  time  that  had  oc- 
curred from  the  cause  of  action  till  the  action  commenced,  namely,  from  the 
21st  till  the  24th  Car.  1.  when  the  king  died.  That  learned  judge  consider- 
ed himself  bound  to  decide  the  question  of  privilege  thus  brought  in  judg- 
ment before  him,  although,  as  he  says,  "  he  should  have  been  glad  not  to  have 
had  an  occasion  to  have  delivered  his  opinion  upon  the  point  for  two  reasons; 
first,  because  it  is  a  tender  thing  for  an  inferior  court  to  judge  of  the  privileges  of 
a  superior  court:"  and  then  he  refers  to  what  has  been  noticed  in  4  Inst.  50. : 
hut  ne  observes,  that  Thorpe's  case  and  other  cases  there  cited  u  only  extend 
where  the  privilege  of  parliament  comes  in  debate  in  the  house  of  lords.  The 
judges  are  not  to  determine  thert  what  the  privilege  of  parliament  is  in  such 
case ;  for  the  conusance  thereof  belongs  to  the  lords  of  parliament,  and  not  to  the 
judges.  And  yet  even  there  the  judges  deliver  their  opinions  to  the  lords  as  assis- 
tants, what  the  course  of  the  common  law  was  in  such  oases,  tec.  But  out  of  par- 
liament, where  npon  an  action  at  common  law  a  question  concerning  privilege 
of  parliament  arises,  nothing  hath  been  more  frequent  than  for  the  judges  of 

(a)  This  wm  cited  from  the  MS.  of  the  tarned  Ma*  ia  the  pot— ion  of  Mr.  Hmrgrwt 
tufas  mentioned,  ante  18.    Viae  site  Carta.  1ST.  and  1  Show,  P.  &  SO. 
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the  common  law  to  deliver  their  opinions  concerning  it,  and  consequently  to 
give  their  judgments.  The  king  himself  daily  permits  bis  privileges  and  pre- 
rogatives to  be  determined  between  him  and  his  subjects  in  the  courts  at  West- 
mnster%  by  the  common  law.  And  when  in  a  common  action  the  privilege  of 
parliament  doth  come  to  be  part  of  the  plea  or  justification,  it  is  of  necessity 
that  the  privilege,  whether  there  be  such,  and  what  the  extent  6f  it  is,,  come 
also  into  consideration."  The  next  cause,  he  says,  why  he  wished  to  avoid 
the  question  as  to  the  privilege  of  parliament,  was,  that  it  had  been  said  at 
the  bar  to  have  been  declared  by  the  committee  of  privileges  of  the  house  of 
commons  in  the  then  last  sessions,  "  that  it  was*  a  breach  of  privilege  to  sue 
eat  and  file  an  original  against  a  member  of  parliament ;  which  was  the  point 
in  question."  But  this,  he  says,  was  denied  by  some  parliament  men  of  great 
note  and  learning  of  whom  he  had  inquired.  "  But,  (he  adds,)  if  it  be  so  al- 
leged, I  shalt  give  all  reverence  as  becomes  me  to  all  opinions  and  votes,  as 
proceeding  from  so  honourable  a  body ;  but  I  am  under  the  obligation  of  an 
oath  to  do  equal  law,  according  to  the  best  of  my  own  judgment,  whatsoever 
the  authority  of  other  opinions  or  resolutions  may  be.  He  then  cites,  P.  8.  of 
the  MS.,  two  cases  in  the  time  of  Ed.  3.,  one  of  the  29  Ed.  3.  14.  where  the 
judges  of  assise  proceeding  according  to  law,  notwithstanding  such  a  resolu- 
tion and  command  to  surcease ;  the  other  of  the  13  Ed.  3.  (Fitzh.)  Voucher, 
pi.  119.,  where  notwithstanding  there  bad  been  two  resolutions  of  parliament 
upon  the  matter,  it  was  again  brought  in  judgment  before  the  judges  in  C.  B. 
M  The  use  (he  says)  which  he  makes  of  it  is,  that  resolutions  or  votes  in  dith- 
er house  of  parliament  in  the  absence  of  the  parties  concerned  are  not  so  con- 
clusive in  courts  of  law,  but  we  may  with  due  respect,  notwithstanding  these 
resolutions,  nay,  we  must  give  our  judgment  according  as  we  upon  our  oaths 
conceive  the  law  to  be,  though  our  opinion  shall  fall  out  to  be  contiary  to  those 
resolutions  or  votes  of  either  house." 

The  only  remaining  case  necessary  to  advert  to  on  this  part  of  the  subject  is 
that  of  The  King  v.  Knollys,  2  Salk.  609.  S.  C.  Carth.  297.  1  Ld.  Raym.  10, 
which  was  an  indictment  found  at  Hicks's-hall  against  Charles  Knollys  for  mur- 
der. A  plea  in  abatement  was  put  in,  that  William  Knollys  was  created  Earl 
of  Banbury,  from  whom,  through  mesne  descents,  the  honour  came  to  the  de- 
fendant. Replication ;  that  the  defendant  petitioned  the  lords  in  parliament  to 
be  tried  by  his  peers,  and  they  disallowed  his  peerage,  and  dismissed!  the  petition* 
The  defendant  demurred ;  and  the  replication  was  adjudged  to  be  bad ;  Lord 
Holt  and  the  rest  of  the  court  being  of  opinion,  that "  this  order  of  the  house  was 
not  a  judgment  of  parliament.  The  parliament  (said  he)  consists  of  the  king, 
the  lords,  spiritual  and  temporal,  and  commons :  the  judicial  power  is  in  the 
lords  only,  yet  legally  and  virtually  it  is  the  judgment  of  the  king,  if  not  of 
the  commons."  And  indeed,  there  are  ancient  precedents  of  writs  of  error 
made  retainable  before  the  commons  as  well  as  the  lords ;  and  there  are  instances 
mentioned  by  Lord  Hale  of  the  commons  having  been  parties  in  giving  the 
judgment :  and  it  was  not  an  uncommon  thing  to  proceed  in  full  parliament 
even  upon  decrees  of  the  court  of  Chancery,  and  to  reverse  them  by  the  act 
of  the  whole  parliament  "  This  dignity  (Lord  Holt  adds)  is  a  title  by  com- 
mon law ;  and  if  a  patentee  be  disturbed  of  his  dignity,  the  regular  course  is 
to  petition  the  king,  who  indorses  and  sends  it  into  the  chancery.  No  plea 
was  depending  in  the  lords,  for  he  did  not  petition  to  enjoy,  but  supposed  him- 
self in  possession.  Here  was  no  judgment ;  a  court  can  give  no  judgment  in 
a  thing  not  depending,  or  that  does  not  come  in  a  judicial  way  before  the 
court ;  here  the  title  to  the  earldom  was  not  before  them.  It  is  said,  that  this 
judgment  was  given  secundum  legem  parliament :  but  lex  parliament  must 
be  looked  on  as  the  law  of  the  land.  But  admitting  that  it  were  a  particular 
law,  yet  if  the  question  arise  determinable  in  the  K.  B.,  and  K.  B.  must  de- 
termine it"  For  this  he  cites  Benyon's  ease.  And  the  defendant  in  that  case  was 
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Dot  tried  at  all(a).  In  1  Ld.  Raym.  18,  it  is  stated  that  Ld.  C.  J.  Bolt,  was 

summoned  to  give  bis  reasons  lor  this  judgment  by  the  peers,  but  he  refused 
to  do  it  in  this  extrajudicial  manner;  for  which  some  of  the  peers  would  hare 
committed  him  to  the  tower. 

From  all  these  authorities  these  conclusions  may  be  drawn :  First,  that  for 
the  purpose  of  ascertaining  and  confirming  the  privileges  of  parliament,  re- 
course was  always  had,  anciently  at  least,  to  the  law,  by  suing  out  the  writ  of 
privilege,  which  issued  out  of  chancery  under  the  great  seal  of  England. 
Secondly,  that  the  privilege  was  claimed  as  a  privilege  of  the  whole  parlia- 
ment, and  not  of  one  house  only :  so  that  it  was  the  common  concern  of  the 
whole ;  and  therefore  no  danger  resulted  from  the  courts  of  common  law  tak- 
ing cognizance  of  it,  from  whose  decision  a  writ  of  error  lay  to  oae  branch  of 
the  parliament,  the  lords ;  because  they  had  an  equal  interest  in  protecting 
the  privilege,  if  by  law  it  existed,  for  themselves,  as  well  as  for  the  house  of 
commons.  Thirdly,  that  the  usage  and  custom  have  been,  where  there  was 
any  doubt  what  the  law  was,  not  to  act  upon  it  by  the  resolution  of  one  house 
only,  but  for  the  one  house  making  the  claim  to  lav  the  matter  before  the  oth- 
er :  so  that  if  the  privilege  claimed  were  cpnfirmed,  it  became  then  the  act  of 
the  whole  parliament,  which  could  not  be  disputed  by  any,  and  which  the 
judges  were  bound  to  take  notice  of  and  consider  as  law  in  future,  whether  or 
not  it  was  allowed  before.  [Lord  EUenborough,  C.  J.  How  could  the  con- 
currence of  the  two  houses  without  the  king  make  it  a  more  perfect  law  than  if 
it  stood  upon  the  resolution  of  the  one  house  only?]  In  almost  all  the  cases 
it  was  done  by  an  act  of  parliament  with  ibe  king's  assent.     In  most  of  them, 

[previous  to  Trerrtti  case,  it  went  in  the  form  of  a  petition  to  the  king  in  par- 
iament.  It  is  not  meant,  however,  to  say  that  in  any  case -the  two  houses 
could  make  a  law  respecting  privilege,  without  the  king,  supposing  the  privi- 
lege did  not  exist  before  :  but  in  early  times  the  proceedings  in  ordinary  cas- 
es, where  the  privilege  was  known  and  acknowledged,  was  by  the  writ  of  privi- 
lege ;  and  in  new  and  extraordinary  cases  the  means  taken  for  having  it  ac- 
knowledged was  by  bringing  the  question  before  the  whole  parliament. 
Fourthly,  that  the  judges  have  a  right,  and  indeed  are  bound  to  determine  all 
cases  of  privilege,  brought  judicially  before  tbem,  except  when  they  arise  in 
the  lords'  house  of  parliament,  where  they  are  no  parties  tp  the  determination: 
but  where  the  question  comes  before  them  in  a  legal  way  in  their  own  courts, 
they  are  bound  to  take  cognizance  of  the  existence  and  extent  of  the  privilege, 
and  to  decide  upon  it;  and  the  usage  also  appears  to  have  been  for  them  to 
advise  upon  it  even  in  parliament  when  their  advice  is  required. 

There  is  another  class  of  cases  of  actions  upon  false  and  double  returns,  and 
likewise  for  improperly  taking  or  refusing  votes  of  electors,  where  doubts  have 
arisen  whether  the  courts  of  common  law  could  take  cognizance  of  them  on 
account  of  their  relating  to  matters  concerning  parliament.  The  final  result 
of  those  cases  has  established  the  right  of  the  common  law  courts  to  take  cog* 
nizance  of  such  questions  arising  in  the  way  of  actions  brought  by  the  parties 
grieved  ;  and  the  principle  of  those  decisions  extends  to  the  present  case. 
Those  cases  are  so  well  known  that  it  is  sufficient  to  allude  to  them  general* 
ly,  and  to  the  acts  of  parliament  which  have  passed  respecting  them.  The 
first  of  these  cases  was  Nevill  v.  Stroud,  2  Sid.  168,  which  was  an  action  for 
a  false  return,  and  is  stated  to  have  been  oftentimes  argued  in  the  Common 
Bench,  and  by  them  delivered  into  parliament,  where  the  record  continued 
some  time  and  was  argued ;  and  afterwards,  when  the  long  parliament  was 
Te-assembled,  of  which  the  plaintiff*  was  a  member,  the  same  record  was  again 
brought  to  the  parliament  by  Mr.  Justice  Atkyns,  and  by  the  order  of  parlia- 
ment it  was  adjourned  into  the  exchequer-chamber,  there  to  be  argued  before 
all  the  judges,  and  after  their  opinions  given,  the  record  was  to  be  remanded 

-.  '     '  '  '  *  '  ■     .  r     '■■■«'■»  it 

(a)  Vids  Hugnvs't  Pra&cs  to  Ld.  &!•'■  Joritdictioo  of  lh#  Lordt'  Hows,  2*7. 
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into  C.  B.v  which  court  by  the  role  of  the  parliament  was  to  give  the  judg* 
meat  accordingly.  So  that* the  parliament,  ioatead  of  wishing  to  confine  the 
question  of  ialse  returns  entirely  to  their  own  cognizance,  where  an  action 
had  been  brought  in  one  of  the  courts  of  Westminster,  and  the  judges,  as 
was  frequently  the  case  in  ancient  times  on  matters  of  difficulty,  had  referred 
the  record  to  the  parliament,  the  latter  returned  it  again  into  the  exchequer- 
chamber,  to  have  the  question  decided  by  the  judges.  The  report  states 
that  the  judget*  being  all  assembled  in  the  exchequer-chamber,  the  order  of 
parliament  Was  read,  signed  by  the  clerk  of  parliament,  by  which  they  were 
entitled  to  oyer  of  the  record :  after  which  the  record  was  read  by  their  own 
officer.  The  result  does  not  appear. (a)  Then  caroo  JBernardiston  v.  Soame, 
2  Lev.  114.  That  was  an  action  upon  the  case  for  a  double  return,  which 
was  tried  at  bar;  and  it  was  moved  in  arrest  of  judgment  by  North,  attorney* 
general,  and  Scroggs*  king's  Serjeant,  that  the  action  would  not  lie  :  and  they 
said  that  the  case  of  Nevill  v.  Stroud  was  never  determined ;  but  in  respect 
of  the  difficulty  was  sent  into  parliament,  where  it  never  received  a  determin- 
ation. They  then  objected  that  the  falsity  of  the  return  was  only  examinable 
and  punishable  by  the  house  of  commons,  who  in  that  instance  had  punished 
the  returning  officer  by  committing  him,  and  that  this  court  bad  no  cognizance 
of  it.  The  case  was  adjourned  to  the  next  term,  when  the  return  being  stat- 
ed and  found  to  be  false  and  malicious,  and  with  intent  to  put  the  plaintiff  to 
charge,  Hale,  Twysden,  and  Wilde  held  the  action  lay,  and  gave  judgment  for 
the  plaintiff;  Rainsford  doubting ;  it  appears  however  from  the  report  of  the 
same  case  in  Freeman,  390,  and  430,  tnat  Rainsford  thought  the  action  not 
maintainable.  The  case  however  afterwards  went  to  the  Exchequer-chamber, 
where  by  the  opinion  of  North,  C.  J.  (who  had  been  counsel  for  the  defend- 
ant) and  five  other  judges  against  two,  the  judgment  of  K.  B.  was  reversed, 
which  reversal  was  affirmed  upon  writ  of  error  to  the  hoose  of  lords  :(&)  yet 
that  bouse  first  heard  the  opinions  of  all  the  judges  upon  the  subject,  who  were 
seven  to  ^ye  in  favour  of  the  affirmance  :  though  that  was  a  question  respect- 
ing the  privilege  of  the  house  of  commons,  whether  that  house  was  not  the 
only  forum  where  the  matter  could  be  heard.  But  after  the  revolution  that 
judgment  of  the  house  of  lords  was  in  effect  reversed  by  the  whole  parlia- 
ment, which  passed  the  declaratory  act  of  7  &  8  W  3,  c.  7.  s.  1,  declaring  all 
false  returns  wilfully  made  of  any  member  to  serve  in  parliament  to  be  against 
law,  and  thereby  prohibited  ;  and  that  the  return  of  any  member  contrary  to 
the  last  determination  of  the  house  of  commons  as  to  the  right  of  election  in 
the  particular  place,  shall  be  deemed  to  be  a  false  return  ;  and  giving  an  ac- 
tion on  the  case  in  the  courts  of  law  to  the  party  grieved*  with  double  damages 
and  full  costs.  And  such  was  the  opinion  of  Lord  C.  J.  WiUes  in  Myddleton 
v.  Wynne.  Willes  597—606.  S.  C.  1  Wils.  125,  where  after  noticing  the 
prior  opinions  on  the  subject,  he  says,  "  upon  this  point  I  give  no  opinion  of 
the  rest  of  the  judges,  but  speak  this  as  my  own  opinion  only  :  though  it  has 
never  yet  been  determined,  I  should  have  no  doubt  but  this  action  [for  a  false 
return]  would  lie  at  common  law;  and  it  would  be  a  reflection  on  the'  law  to 
say  it  would  not ;  because  here  is  certainly  damnum  cum  injuria,  which  by  the 
policy  of  the  common  law  oughl  to  have  some  remedy/'  And  so  the  stat- 
ute of  William  considers  it ;  for  it  gives  an  action  to  the  party  grieved. 
[Bayley,  J.  The  clause  which  gives  the  action  is  an  enacting,  and  not  a  de- 
claratory one.]  That  was  necessary,  because  it  not  only  gives  the  action,  but 
gives  it  with  double  damages.  But  the  argument  would  be  the  same  upon  th$ 
first  or  declaratory  clause  of  the  statute,  if  the  enacting  clause  had  been  lei\ 
out;  and  so  it  appears  to  have  been  considered  by  Lord  C.  J.  Willis  in  the 
last  mentioned  case.    The  objection  there  taken  was,  that  the  action  could  not 

(«)  It  tt  tsid  that  no  judgment  whs  givton.    1  Lev.  115.    t  l*v.  80.  and  1  Latw.  89. 
<*)  Vide  7  ft.  TV.  461-Sand  Pollexf  470. 
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be  heard  till  the  question  as  to  the  right  of  election  had  been  decided  in  parha- 
roent ;  to  ftrhich  he  answers,  that  "  the  construction  contended  for  by  the  plain- 
tiff in  error  would  overturn  the  whole  act  of  parliament,  as  it  would  deprive 
the  party  even  of  having  an  action  on  this  statute ;  for  the*  action  must  be 
brought  within  two  years  after  such  false  or  double  return  made :  and  there- 
fore, if  this  action  be  not  to  be  brought  until  the  matter  is  determined  in  par- 
liament, they  might  keep  the  petition  so  long  depending,  that  the  time  for 
.  bringing  the  action  would  be  expired,  and  then  the  party  would  be  without 
remedy."  His  lordship  then  says,  "  with  regard  to  the  case  of  Pridema  and 
Morice,  1  Lutw.  82-9.  Salk.  502,  and  7  Mod.  13,  which  was  much  relied 
upon  ;  I  cannot,  (speaking  for  myself  only,)  hear  it  mentioned,  without  enter- 
ing my  protest  against  that  part  of  the  determination  which  says  that  the  de- 
terminations of  the  house  of  commons  shall  be  final  and  conclusive  on  the 
courts  of  Westminster-hall ;  first,  because  the  method  of  trial  there  is  differ- 
ent from  that  of  Westminster-hall :  had  they  the  same  authority  to  inquire  in- 
to those  things  that  we  have,  I  should  be  content.  Next,  they  did  not  make 
their  determination  upon  oath ;  whereas  we  are  sworn  to  determine  according 
to  right :  they  cannot  try  by  juries  :  nor  can  they  examine  the  witnesses  upon 
oath."  In  Onslow's  case,  2  Ventr.  37,  and  3  Lev.  29,  the  court  (North  being 
C.  J.)  again  held,  upon  the  authority  of  Soame  v.  Bernardiston,  that  an  action  for 
a  double  return  to  parliament  did  not  lie  against  the  returning  officer,  upon  the 
ground  that  they  had  no  jurisdiction  of  the  matter ;  the  principle  part  thereof 
being  a  return  in  parliament.  But  that  case  was  also  before  the  declaratory 
statute  of  King  William,  and  is  contradicted  by  the  opinion  of  Lord  G.  J. 
WiUes  in  Middleton  v.  Wynne.  But  the  matter  was  afterwards  put  oat  of 
doubt  by  the  ultimate  decision  in  the  great  case  of  Ashby  v.  White  and 
others,  2  Ld.  Ray.  938.  Salk.  19.  6  Mod.  45,  and  other  books,)  which 
was  an  action  on  the  case  against  the  returning  officers  of  the  borough  of 
Aylesbury  for  refusing  the  plaintiff's  vote  at  the  election  of  members  to 
serve  in  parliament  for  that  borough.  Ld.  C.  J.  Holt  there  held  the  action 
maintainable,  against  the  opinions  of  the  other  three  judges  of  this 
court,  who  gave  judgment  for  the  defendant;  but  that  judgment  was 
afterwards  reversed  by  the  house  of  lords,  on  a  writ  of  error,  and 
judgment  given  for  the  plaintiff  by  50  lords  against  16 ;  Trevor,  C.  J. 
of  C.  B.  and  Price,  B.  being  of  opinion  with  the  three  judges  of  K.  B. ; 
and  Ward,  G.  B.  and  Bury  and  Smith,  Barons,  being  of  opinion  with  Ld. 
C.  J.  Holt :  Tracy,  J.  doubted,  and  Nevill  and  Blencowe,  Js.  were  absent 
But  Ld.  Raymond  says,  he  had  it  from  good  hands  that  Tracy  agreed  clear- 
ly that  the  action  lay,  but  was  doubtful  upon  the  manner  of  laying  the  dec- 
laration. The  decision  of  the  house  of  lords  in  favour  of  the  right  of  action 
in  that  case  has  been  considered  and  acted  upon  as  law  ever  since.  It  was 
so  in  Milward  v.  Serjeant, (a)  upon  the  like  action  in  this  court :  Lord  Mans- 

(a)  Hil.  26  G.  8.  B.  R.  Tail  case  was  cited  from  1  East,  54J7.,  where  it  was  referred  to 
by  Lawrence,  i.  in  Harnxan  v.  Tappenden  and  Other*;  end  also 'in  the  note  of  Drtaa  v. 
CouHon,  there  cited. 

The  following  note  of  it  has  since  come  to  my  hands  from  Mr.  Durnfora?*  cftllectue, 
which  is  entered  as  of  E.  26  G.  8. — '*  Milward  v.  Serjeant,  in  error.  Action  against  retsrs- 
ing  officer,  similar  to  Athby  v.  White  %  on  which  account  the  Court  woold  not  hear  it  irpied. 
It  came  by  writ  of  error  from  the  common  pleas.  Lord  Matsfietd  said,— There  is  a  decttfos 
of  the  noose  of  lords  in  point  As  we  said  in  Couleon  v.  Cottlsoa,  whatever  our  private  ©pis- 
ions  may  be.  we  shall  not  go  coonter  to  a  decision  by  the  Home  of  Lords.  If  h  were  ret  In- 
tegra, he  intimated  a  pretty  strong  opinion  that  the  action  would  not  lie,  unless  there  were  ex- 
press malice.  Oarrow  said  on  this,  that  in  Ashby  v.  White  there  was  malice,  hot  none  is 
this  ;  there,  it  was  qood  malitiose  intendentes,  &c;  and  here  it  is  only  "  wmngfntlv  sad  in- 
juriously intending,  &e«  Curia.  It  is  not  said  in  J&shby  v.  White,  that  he  malicwuslv  <*■ 
structed,  &c. ;  the  malitiose  intendent  is  nothing  ;  it  is  no  averment :  and  Holt  expresny 
says,  I  do  not  go  on  the  malice  ;  he  laid  it  out  of  the  qoeation.  And  Lord  Mansfield  *&~ 
In  the  honse  of  commons  they  proceed  as  for  a  breach  of  privilege.    In  the  great  Jknbip- 
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jfeU  refused  to  hear  any  argument  unless  the  case  could  be  distinguished 
from  Ashby  v.  White  ;  saying,  that  the  question  had  been  already  determined 
in  the  house  of  lords.    In  that  case  there  was  a  verdict  for  the  plaintiff.    In 
a  subsequent  case,  of  Drewe  v.  Coulton,(a)  which  was  an  action  against  the 
returning  officer  of  Saltash  for  refusing  the  plaintiff's  vote  ss  a  burgage  ten- 
ant, at  the  election  of  members  to  parliament,  Mr.  Justice  Wilson  nonsuited 
the  plaintiff  at  the  trial  upon  the  opening ;  the  refusal  of  the  vote  not  ap- 
pearing to  have  been  wilful  and  malicious :  which  he  held  to  be  necessary  to 
sustain  the  action  at  common  law :  but  no  donbt  was  eutertained  of  the  ac- 
tion's being  maintainable  if  the  refusal  were  malicious.     [Lord  Ellenbor- 
ough,  C.  J.  asked,  whether  in  MUward  v.  Serjeant  it  was  laid  to  be  wilfully 
and  maliciously  done.]     In  all  the  cases  subsequent  to  Ashby  v.  White,  it  ap- 
pears to  have  been  laid  in  the  same  form  as  in  that  case,  which  was  consider- 
ed to  have  been  decided  on  the  ground,  that  the  declaration  (which  in  that 
ease  alleged  that  the  defendants,  knowing  the  premises,  but  contriving,  and 
fraudulently  and  maliciously  intending  to  injure  the  plaintiff  in  that  behalf, 
and  to  hinder  and  deprive  him  bf  his  privilege  in  the  premises,  did  hinder 
hkn  to  give  his  vote  in  that  behalf,  and  did  absolutely  refuse  to  permit  bim 
to  give  his  vote  in  that  behalf,  &c.  for  that  election,  &c.)  sufficiently  stated 
the  act  to  be  wrongfully  done.     Mr.  Justice   Tracey,  indeed,  appears  to  have 
doubted,  whether  it  was  sufficiently  stated  to  be  wrongfully  and  maliciously 
done :  bat  the  house  of  lords  held  the  gravamen  of  the  action  to  be  sufficient- 
ly laid  in  the  declaration.     Besides,  in  none  .of  the  prior  cases  did  this  court 
decide  against  the  action,  because  the  declaration  did  not  lay  the  injurious  act 
to  be  wilfully  and  maliciously  done,  but  because  the  courts  of  law  could  not 
take  cognizance  of  the  privilege  of  parliament.     [Lord  EUenb&rough,  C.  J. 
There  was  no  question  agitated,  as  far  as  I  recollect,  in  any  of  the  cases  be* 
fore  the  esse  of  Drewe  v.  Caulton,  as  to  the  allegation  of  malice ;  unless  it 
were  in  a  case  which  Mr.  Justice  Wilson  probably  had  in  his  mind,  of  an  ac- 
tion, in  which  I  believe  be  was  counsel,  which  had  been  tried  some  time  be- 
fore against  the  returning  officer  of  Preston,(b)  who  under  an  error,  in  which 
he  had  only  followed  the  example  of  his  predecessors  in  the  office  for  many 
years  before,  had  made  the  same  return  upon  the  accustomed  right  of  voting 
ta  they  had  done :  though  upon  petition,  to  the  house  of  commons,  the  class 
of  voters  rejected  by  him  had  been  received.     But  as  it  appeared  that  he 
had  acted,  not  with  any  malicious  purpose,  but  conformably  to  the  old  usage 
tad  by  legal  advice,  that  was  considered  to  be  a  sufficient  justification  for 
him,  and  he  obtained  a  verdict.]    The  wrongfulness  of  the  act  complained  of 
is  the  very  gist  of  an  action  on  the  case :  but  the  house  of  lords  must  have 
considered  in  Ashby  v.  White,  that  the  wilfully  doing  of  an  act  injurious  to 
the  plaintiff  %as  sufficient  to  found  the  action.    All  these  cases  are  materia) 
to  shew,  that  the  subject-matter  concerning  the  parliament,  and  being  examin- 
able there,  as  the  right  of  voting  is,  diverso  intuitu,  does  not  take  away  the 
power  of  this  court  to  determine  upon  it  when  brought  in  judgment  before 
them  by  action.    The  last  case  of  this  description,  was  an  action  on  the  case 
brought  in  the  court  of  C.  B.  in  1794,  by  the  late  Mr.  Fox  against  Corbett, 
high  bailiff  of  Westminster,  for  not  making  the  return  of  the  plaintiff's  elec- 
tion to  parliament  in  due  time,  but  proceeding  with  a  scrutiny  after  the  peri* 
d  when  he  should  hate  returned  the  writ.    A  verdict  was  obtained  for  2000J. 

•»>•  election  I  advised  three  different  petitions  to  the  house  of  commons  ;  one  of  4S0  free- 
bWen  struck  off  the  poll ;  that  they  might  be  at  liberty  to  bring  actions  at  common  law.  Yoa 
M  net  eigne  thin  in  C.  B.  Judgment  affirmed."  vide  2  Luders,  248.,  who  says  that  the 
defendant's  malice  made  part  of  the  plaintiff's  case  at  the  trial. 

(a)  Cited  in  1  East,  668.  note. 

(*)  Thit  is  mentioned  in  2  Lod.  246,  as  the  ease  of  General  Burgoyne  v.  Mbu§  which 
*M  tried  after  the  election  at  Pruton  in  1768. 
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damages,  and  a  motion  was  afterwards  made  in  arrest  of  judgment,  which 
Was  ultimately  abandoned  by  the  defendant. 

Another  class  of  cases  has  occurred  upon  the  writ  of  habeas  corpus,  which 
cases,  though  they  may  seem  at  first  sight  to  bear  against  the  principle  deduc- 
ed from  the  other  authorities,  that  this  court  wilt  take  cognizance  of  the  priv- 
ilege of  parliament,  yet  are  either  distinguishable  from,  or  wholly  irreconcil- 
able with  those  authorities.     The  first  of  these  is  Lord  Sh*fletkuryys  case,  1 
Mod.  144,  and  2  St.  Tr.  615,  who  being  committed  with  other  peers  by 
the  house  of  lords,  for  high  contempts  against  the  house,  during  the  pleas* 
wre  of  his  majesty  and  of  the  house,  sued  out  the  writ  of  habeas  cor* 
pus  returnable   in  K.  B.;  and  on  the  return,  it  was  objected  by  the  earls 
counsel,  inter  alia,  1st,  that  the  general  allegation  of  high  contempt*  was  too 
uncertain  ;  for  the  court  could  not  judge  of  the  contempt  if  it  did  not  appear 
in  what  act  it  consisted.    2dly,  That  ft  was  not  shewn  where  the  contempt 
wsj  committed ;  and  in  favour  of  liberty  it  should  be  intended  10  hare  been 
committed  out  of  the  bouse.     It  was  argued,  that  the  return  of  such  a  com- 
mitment by  any  other  court  would  clearly  be  too  general  and  uncertain ;  for 
which  BushdTs  case,  Vaugh.  195,  was  cited  ;  and  that  a  commitment  by  the 
house  of  peers  made  no  difference :  and  they  cited  Benyon's  case.     It  was  ad- 
mitted there  by  the  counsel  (a)  for  the  house  of  lords  "  that  if  an  action  be 
brought  where  privilege  is  pleaded,  the  court  ought  to  judge  of  it  as  an  incident 
to  the  suit  whereof  the  court  was  possessed ;"  but  not,  they  said,  direeiky,  as  on 
ahabeas  corpus  upon  a  commitment  in  the  tame  session :  and  on  that  princi- 
ple, the  decision  there  passed  against  the  earl,  'who  was  remanded.     There 
the  question  of  privilege  came  directly  end  not  incidentally,  before  this  court. 
The  application  there  was  to  discharge  a  person  who  had  been  committed  by 
another  court,  the  house  of  lords,  for  an  alleged  contempt  against  them. 
The  answer  would  have  been  the  same  in  the  case  of  a  commitment  by  the 
court  of  C.  B.  for  a  contempt,  and  an  application  to  this  court  to  discharge 
the  party  committed  :  this  court  would  certainly  refuse  the  application,  and  re- 
fer him  back  to  C.  B.    For  otherwise  if  he  were  discharged,  the  court  of  C.  B. 
would  commit  him  again,  and  there  would  be  a  conflict  of  jurisdiction  between 
the  two  courts  upon  a  point  on  which  there  could  be  no  appeal  to  a  superior 
jurisdiction.     This  is  a  principle  which  governs  all  the  cases  on  the  writs 
of  habeas  corpus,  and  on  which  alone  they  can  be  supported ;  where  the  eeurts 
have  refused  to  interfere,  to  discbarge  persons  committed  for  contempts  gen- 
erally by  either  house  of  parliament  during  their  session.     Suppose  a  party 
was  arrested  upon  a  void  writ  out  of  C.  B.  as  if  a  writ  tested/  in  one  term, 
were  not  returnable  till  the  second  term,  which  has  been  held  to  be  a  rcid 
writ(o)  if  he  sued  his  writ  of  habeas  corpus  returnable  in  this  court  instead  of 
in  C.  B.,  this  court  would  not  discbarge  him,  but  would  refer  him  to  the  court 
out  of  which  the  writ  issued.     [Lord  Ellenborough,  C  J.    Without  touching 
the  question  of  contempt,  I  should  rather  think,  that  if  a  person  arrested  on 
a  process  absolutely  void  upon  the  face  of  it,  claimed  his  discharge  of  tw, 
we  should  discharge  him,  whether  it  were  on  exchequer  or  common  pleas  pro* 
less.    As  suppose  the  defect  in  the  process  were  in  a  matter  required  by  po* 
skive  statute,  of  which  all  the  courts  must  take  cognisance.    If  indeed  it  were 
a  doubtful  matter,  which  might  involve  any  question  as  to  the  practice  of 
another  court,  we  should  send  him  to  that  court.]     All  the  cases  now  trader 
consideration  arise  upon  the  common  law  writ  of  habeas  corpus,  which  is  like 
any  other  common  law  process,  and  therefore  the  case  may  beargued  as  if  the 

(a)  B> /enet,  Attorney-General,  1  Mod.  154.  Seethe  same  thin*;  said  by  Lord  C.J 
Holt,  in  the  eaee  of  the  Ayltthury-msn,  8  8t.  Tr.  102.  by  Lord  C.  J.  Dt  Gray,  in  Bran 
Crotby't  owe,  8  Wife.  808.;  which  Utter  was  referred  to  by  Qro*9  J.  in  ilex  v.  fo*1*, 
8  Term  Rap.  825. 

(ft)  Q*.    Davy  t.  HolUn*wortkt  T.  84  G.  8  K.  B.  ;  or  Adam  v.  Spang,  1  Wlb.  I* 
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habeas  corpus  act  did  not  exist  Adverting  then  again  to  the  case  of  the  de- 
fective writ  before  pat,  it  should  rather  seem  that,  except  by  writ  of  error,  one 
court  cannot  act  on  or  interfere  with  the  proceedings  of  another  court  of  co- 
ordinate jurisdiction ;  and  that  therefore  this  court  would,  not  discharge  a 
person  from  custody  even  under  such  defective  writ  issued  by  another  court 
of  Westminster-hall.  For  if  this  court  should  relieve  in  such  a  case,  and  the 
other  coart  should  differ ;  as  there  could  be  no  writ  of  error,  it  would  bring 
on  an  immediate  struggle  between  the  two  courts  :  whereas  if  the  party  be 
referred  to  the  court  from  whence  the  writ  issues,  that  court  has  power  to 
relieve,  and  would  relieve  htm  if  he  were  entitled  to  it :  but  even  if  it 
did  not,  the  party  grieved  would  not  be  without  remedy;  because  he  might 
bring  an  action  in  this  court  for  the  arrest  against  the  party  who  sued  out 
such  void  writ,  in  which  action  this  court  would  take  cognizance  of  the  pro- 
cess of  the  other  court,  and  a  writ  of  error  would  lie  from  their  judgment 
to  a  court  superior  to  both.  So  in  respect  to  these  applications  to  the  com- 
mon law  courts  to  discharge  from  commitments  for  breaches  of  privilege, 
when  they  refuse  to  enquire  as  to  the  particular  cause  of  commitment,  they 
decide  no  question  of  jurisdiction  against  their  own  cognizance  of  the  privi- 
leges of  parliament ;  nor  is  the  party  complaining  left  without  remedy,  if 
the  commitment  should  turn  out  to  be  illegal ;  because  though  this  court 
will  net  discharge  him  by  summary  proceeding  upon  the  habeas  corpus  writ, 
yet  he  has  his  remedy  by  action,  in  which  the  legality  of  the  commitment 
may  be  put  in  issue.  In  that  shape,  this  court  assumes  no  discretionary  con- 
trol over  the  proceedings  of  any  other;  because  a  writ  of  error  would  lie 
upon  it  to  the  house  of  lords,  if  the  action  were  not  maintainable  i  but  as  no 
writ  of  error  lies  upon  the  proceeding  by  habeas  corpus,  the  party  would  be 
shot  out  of  his  remedy,  if  the  determination  of  the  court  were  wrong,  and  he 
had  no  remedy  by  action.  [Bayley,  J.  If  the  court  of  G.  B.  were  to  com- 
mit for  a  contempt,  would  an  action  lie  against  the  officer ;  and  would  this 
court  try  in  such  an  action,  whether  or  not  the  party  bad  been  guilty  of  the 
contempt  ?  I  put  that  case,  as  an  answer  to  it  one  way  or  the  other  may  ap- 
ply strongly  to  the  present.]  That  case  will  be  distinguished  from  the  pre- 
sent in  another  part  of  the  argument :  Post,  77.  at  present  it  is  sufficient  to 
shew,  that  the  cases  of  refusal  to  discbarge  on  writs  of  habeas  corpus  do  not 
bear  against  this  action.  One  of  the  most  important  of  these  cases  was  that 
of  The  King  against  Sir  Thomas  Darnel  and  four  Others,  7  St.  Tr.  113. 
which  was  prior  to  that  of  Lord  Shaftesbury;  and  though  it  was  not  up- 
on a  commitment  by  either  house  of  parliament  but  by  the  privy  council, 
yet  it  is  important  to  be  considered,  as  well  because  it  led  to  the  pe- 
tition of  right,  as  because  it  shews  the  distinction  between  the  habeas 
corpus  cases  and  the  present.  The  defendant  Darnel,  with  others,  was 
committed  by  the  privy  council  for  refusing  to  lend  money  to  the  king  on 
the  commissions  for  loans,  and  brought  his  habeas  corpus  cum  causa. 
The  warden  of  the  fleet  returned,  that  he  had  the  party  in  his  custody  by  virtue 
of  a  warrant  of  two  of  the  privy  council  directed  to  him  in  his  verbis :  "  Whereas 
heretofore  the  body  of  Sir  Thomas  Darnel  hath  been  committed  to  your  cus- 
tody ;  these  are  therefore  to  require  you  still  to  continue  him,  and  to  let  you 
know,  that  he  was  and  is  committed  by  the  special  command  of  his  majesty, 
fee.  and  this  is  the  cause  of  the  detention  of  the  said  Sir  Thomas  Darnel.11 
It  was  objected,  that  the  return  was  insufficient,  the  warrant  not  specifying 
the  cause  of  commitment:  the  court  however  determined  that  it  was  good, 
tnd  that  they  had  no  jurisdiction  on  commitment  by  the  king  or  the  lords 
of  the  council ;  and  this  on  the  authority  of  precedents  ;(a)  but  persons  so 
committed  could  be  delivered  only  by  the  direction  of  the  king  or  lords  of  the 

(a)  Bat  tee  several  cases  stated  in  Moor.  889.,  where  persons  so  committed  heel  been  de- 
fifsred  oo  habeas  corpus  is  the  time  of  Qaesn  Elizabeth. 
Vol.  VII.  41 
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council,  where  no  cease  of  commitment  is  alleged.  And  tbey  cited  the  reso- 
lution of  all  the  judges  in  Anderson's  time,  that  if  one  he  committed  by  com- 
mand of  the  king,  he  is  not  to  be  delivered  by  habeas  corpus  in  this  court ;  for 
we  know  not  the  cause  of  the  commitment.  This  judgment  produced  the  peti- 
tion of  right,  Stat.  3  Car.  1.  c.  1,  which  declares  the  decision  illegal.  It  would 
in  fact  have  vested  an  arbitrary  power  in  the  king.     But  while  thai  opinion 

Srevailed,  the  consequence  would  indeed  have  been  fatal,  if  an  action  of  this 
ascription  would  not  have  lain.  For  then  a  person  might  have  been  com- 
mitted by  the  privy  council,  by  the  command  of  the  king,  for  a  cause  confess- 
edly illegal ;  such  as  not  submitting  to  a  forced  loan  ;  and  be  could  have  had 
no  relief  by  habeas  corpus  in  this  court,  if  he  were  committed  generally  by 
the  king's  command :  and  the  privy  council  might  have  held  him  committed 
as  long  as  they  pleased :  which  would  have  established  nothing  short  of  arbi- 
trary power.  But  if  he  could  bring  his  action  for  the  false  Imprisonment, 
then,  though  the  courts  had  refused  to  examine  into  the  contempt  or  breach  o( 
privilege  upon  the  writ  of  habeas  corpus;  still  be  would  have  bad  his  legal 
remedy  in  damages  for  the  injury.  The  decisions,  therefore,  of  the  courts  on 
those  writs,  and  the  declarations  of  different  judges,  that  they  could  not  judge 
of  the  privileges  of  parliament,  delivered  on  such  occasions,  where  the  parties 
committed  by  either  house  of  parliament  for  breach  of  privilege  sought  that 
Bummary  Teltef,  conclude  nothing  against  the  right  of  action,  which  it  was 
still  open  to  the  parties  grieved  to  pursue,  in  order  to  try  the  legality  of  tbs 
privilege  thus  asserted ;  and  there  was  nothing  inconsistent  with  that  right,  in 
the  courts'  refusing  to  discharge  the  parties  committed  on  habeas   corpus. 

ILord  EUenborovgh,  C.  J.  Do  you  find  in  any  of  the  cases,  where  the  court 
i*ve  refused  to  liberate  the  party  on  habeas  corpus,  that  they  have  referred 
him  to  another  remedy  by  action  ?}  No  intimation  of  that  sort  is  observable; 
hot  it  is  only  upon  the  ground  of  such  an  ulterior  remedy  that  the  decisions 
in  those  cases  appear  to  be  maintainable :  for  certainly  it  appears  by  all  the 
other  authorities  referred  to,  that  the  judges  not  only  may  but  must  take  cog* 
nizance  of  the  privileges  of  parliament  when  brought  incidentally  in  judg- 
ment before  them  upon  action  brought,  though  not  when  the  privilege  comes 
directly  into  question,  as  in. the  cases  of  habeas  corpus  ;  for  that  would  pro- 
duce an  immediate  clashing  of  jurisdiction  between  the  court  committing  for 
the  contempt,  and  the  other  court  assuming  to  discharge  the  party  as  commit- 
ted without  legal  authority.  The  person  committed  is,  as  it  were,  in  the  cos- 
tody  of  the  committing  court,  and  the  object  of  the  application  upon  the  writ 
of  habeas  corpus  is  to  take  him  out  of  their  custody ;  the  question  of  privi- 
lege and  contempt  therefore  comes  directly  in  judgment:  it  would  he  the  im- 
mediate subject  of  contest  between  the  two  jurisdictions ;  and  the  one  court 
could  not  discbarge  the  party  out  of  the  other's  custody,  without  assuming  to 
exercise  a  jurisdiction  over  its  proceedings.  This  court,  therefore,  may  pro- 
perly and  consistently  with  the  party's  ulterior  remedy  by  action,  if  he  have 
been  illegally  committed  by  either  house  of  parliament,  refuse  to  take  cogni- 
zance in  that  mode  of  the  question  of  privilege..  But  it  is  qriite  otherwise  io 
the  case  of  an  action  brought  by  the  party  grieved,  disputing  the  privilege 
slairced  or  its  due  exercise  :  for  the  action  operates  no  change  of  custody,  and 
induces  no  clashing  of  jurisdictions :  the  question  of  privilege  arises  only  in- 
cidentally, and  by  way  of  justification  for  the  act  of  imprisonment,  which  w 
the  immediate  foundation  of  the  action.  Mo  superiority  or  control  is  in  ibis 
shape  assumed  over  the  proceedings  of  the  committing  court;  norcanjsny 
public  detriment  ensue,  if  the  court  in  which  such  an  action  is  brought  should 
pronounce  an  erroneous  judgment  upon  the  question  ;  as  it  would  be  capable 
of  being  corrected  by  the  house  of  lords,  the  court  of  dernier  resort,  upon 
writ  of  error ;  which  has  the  same  interest  with  the  other  house  of  parliament 
in  upholding  the  just  privileges  of  parliament.    The  cases  of  Murray,  1  Wils. 
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299.  Crosby,  2  Blac.  Rep.  754,  Olitxrt(a)  and  Fowler,  8  Term*  Rep.  314, 
which  were  all  cases  upon  habeas  corpus,  are  all  distinguishable  upon  the  same 
ground.  [Lord  EUenborough,  G.  J.  You  do  not  then  rely  upon  Bushell's  case ; 
Vaugh.  135,  for  if  you  say  that  one  court  cannot  interfere  upon  habeas  corpus 
with  the  commitments  of  another  court,  there  is  an  end  to  Bushdl*s  case,  which 
was  a  direct  interference  of  that  description,  and  a  discharge  of  the  party  com- 
mitted on  the  ground  of  an  insufficient  return.]  That  was  a  case  of  a  dis- 
charge by  the  court  of  C.  B.  of  a  person  committed  by  a  court  of  oyer  and 
terminer,  and  not  the  case  of  a  commitment  by  a  couTt  of  co-ordinate  jurisdic- 
tion, such  as  the  K.  B.  or  Exchequer.  It  was  upon  that  distinction  that  the 
party  was  discharged  from  that  commitment,  on  account  of  the  cause  of 
the  commitment  not  being  particularly  stated  so  that  the  court  above 
might  judge  whether  it  was  a  sufficient  cause  for  detaining  the  party.  BusheWs 
case  is  therefore  an  authority  to  shew,  that  where  the  cause  of  commitment 
can  be  judged  of,  as  by  a  superior  court,  it  ought  to  be  stated  ;  and  that  if  a  suf- 
ficient cause  be  not  shewn,  the  court  which  has  power  to  judge  of  it  will*  dis- 
cbarge the  party.  There  are  cases  in  Moor,  939,  840,  of  commitments  by 
the  court  of  Chancery,  not  stating  for  what  cause ;  and  on  the  prisoners'  be- 
ing brought  up  by  habeas  corpus,  this  Court,  it  is  said  in  BuskeWt  case, 
(140,)  would  not  enquire,  whether  the  commitments  were  on  the  equity  or 
law  side,  but  discharged  the  prisoners  in  either  case  alike.  It  is  not  however 
clear,  whether  such  commitments  might  not  have  been  considered  at  that  pe- 
riod as  made  by  a  court  not  of  co-ordinate  jurisdiction,  which  might  be  a  rea- 
son for  discharging  the  prisoners  where  no  sufficient  cause  appeared ;  for 
where  it  was  shewn  that  the  cause  of  commitment  was  for  disobeying  a  de- 
cree, the  discbarge  was  refused  (A).  [Lord  Ettenborough,  C.  J.  Before  you 
quit  BusheW*  case,  I  wish  you  to  advert  to  what  Lord  C.  J.  Vaughan  there 
says,  Yaugh.  137,  that  the  cause  of  commitment  ought  to  appear  to  the  court 
before  whom  the  commitment  is  returned  as  clearly  as  it  appeared  to  the 
court  who  made  the  commitment.  Is  not  that  laid  down  generally,  or  is  it 
confined  to  commitments  by  inferior  courts  ?]  He  appears  to  lay  it  down  gen- 
erally :  and  that  is  material  in  the  consideration  of  the  manner  in  which  the 
cause  of  commitment  is  stated  in  the  Speaker's  warrant  in  this  case. 

This  is  the  case  of  a  commitment  by  the  house  of  commons,  which  is  no 
court  of  record  ;  and  though  it  be  directed  in  an  old  statute,  that  the  persons 
attending  the  house  of  commons  shall  not  leave  the  parliament  to  the  end  of 
parliament,  until  it  be  noted  in  the  clerk's  book  of  parliament ;  making  there- 
by no  distinction  between  the  two  houses ;  yet  if  that  made  the  book  a  book  of 
record,  it  would  not  make  the  bouse  of  commons  a  court  of  record  for  any  other 
purpose :  and  if  its  proceedings  in  general  be  not  of  record,  an  allegation  to 
that  effect  will  make  no  difference  :  but  this  court  will  recognize  the  whole 
court  of  parliament,  and  will  distinguish  between  the  jurisdiction  of  that  whole 
court,  and  the  jurisdiction  of  the  house  of  commons  singly.  The  house  of  lords, 
indeed,  is  a  court  of  record,  and  the  difference  between  the  usages  of  the  two 
houses,  in  respect  to  persons  guilty  of  contempts  before  them,  seems  to  be 
founded  upon  the  essentia)  difference,  that  the  one  is  a  court  of  record,  and 
the  other  is  not.  For  commitments  for  contempts  by  the  bouse  of  lords  are 
for  a  time  certain  ;  and  they  frequently  impose  fines,  which  operate  by  way 
of  punishment  of  the  offender,  as  well  for  the  immediate  removal  of  the  ob- 
struction to  their  proceedings;  and  no  court,  which  is  not  of  record,  can  fine. 
And  though  there  be  one  or  two  instances,  in  very  ancient  times,  of  the  bouse 
of  commons  having  exercised  a  power  of  fining,  yet  being  satisfied  that  it  was 
not  warranted,  they  have  long  ceased  to  exercise  it<:  and  the  only  way  of  ac- 
ts) Id  the  Exchequer,  hi  Easter  term,  177!. 

(*)  ThftiWM  in  the  eejeoT  Wm.  JUUn,Tr.  llJae.1.  attedin  AptUy's  otee.Moor, 
840. 
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counting  for  their  having  discontinued  to  fine,  and  for  their  not  sentencing  to 
imprisonment  for  a  limited  time,  when  the  lords  have  done  both,  is  that  the 
house  of  commons  is  not  a  court  of  record.  Then,  though  the  party  commit- 
ted for  a  contempt  by  a  court  of  record  may  be  estopped  from  disputing  what 
is  stated  on  the  record,  yet  there  is  no  such  estoppel  in  a  court  not  of  record; 
and  therefore  there  must  not  only  appear  a  good  cause  of  commitment  upon 
the  face  of  the  warrant  itself,  but  it  may  even  be  argued  further,  that  the 
fact  should  have  been  averred,  which  it  is  not,  that  the  plaintiff  had  been  guil- 
ty of  a  contempt  and  breach  of  privilege  and  what  that  contempt  and  breach  of 
privilege  was,  in  addition  to  the  resolution  of  the  house  to  that  effect  stated. 
But  at  any  rate,  whether  such  an  averment  was  necessary  or  not,  nothing 
can  be  implied  in  favour  of  a  warrant  of  commitment  not  issuing  especially 
from  a  court  of  record,  which  is  not  stated  in  the  warrant  itself.  The  opinion 
of  Ld.  C.  J.  Vaughan,  in  BusheWs  casj»,  Vaugh.  136,  7,  before  referred  to, 
is  most  precise  to  this  point.  "  The  writ  of  habeas  corpus  (be  says)  is  now 
the  most  usual  remedy  by  which  a  man  is  restored  again  to  his  liberty,  if  be 
have  against  law,  been  deprived  of  it.  Wherefore  the  writ  commands  the 
day,  and  the  cause  of  the  caption  and  detaining  of  the  prisoner,  to  be  certi6ed 
upon  the  return  ;  which  if  not  done,  the  court  cannot  possibly  judge,  whether 
the  cause  of  commitment  and  detainer  is  according  to  law  or  against  it. 
Therefore,  the  cause  of  commitment  ought  by  the  return  to  appear  as  specifi- 
cally and  certainly  to  the  judges  of  the  return,  as  it  did  appear  to  the  court  or 
person  authorized  to  commit :  else  the  return  is  insufficient,"  &c.  [Lord  22* 
knborough,  C.  J.  Every  person  must  have  great  respect  for  the  Lord  C.  J. 
Vaughan,  on  account  of  his  public  virtue ;  but  how  can  that  doctrine  of  his, 
in  its  full  latitude,  stand  with  the  cases  which  have  been  decided  upon  the 
habeas  corpus  writ  ?]  It  may,  when  taken  with  the  eiceptions  which  he  af- 
terwards, lb.  142-3,  notices,  of  general  commitments  for  treason  or  felony, 
which  are  admitted  to  be  good :  but  these,  he  observes,  are  not  like  the  cases 
then  under  his  consideration,  namely,  cases  of  commitments  for  contempts: 
"  for  upon  a  general  commitment' for  treason  or  felony,  the  prisoner  (the cause 
appearing)  may  press  for  his  trial ;  which  ought  not  to  be  denied  or  delayed; 
and  upon  bis  indictment  and  trial,  the  particular  cause  of  his  imprisonment 
must  appear :  which  proving  no  treason  .or  felony,  the  prisoner  shall  hare 
the  benefit  of  it.  But  in  this  case,  (t.  e.  of  a  commitment  of  a  juryman  for  a 
contempt  in  acquitting  persons  indicted,  against  evidence  and  the  direction  of 
the  court,)  though  the  evidence  given  were  not  full  nor  manifest  against  the 
persons  indicted,  but  such  as  the  jury,  upon  it,  ought  to  nave  acquitted  those 
indicted  ;  the  prisoner  shall  never  have  any  benefit  of  it,  but  must  continue  in 
prison  when  remanded,  until  he  bath  paid  that  fine  unjustly  imposed  npoo 
nim,  which  was  the  whole  end  of  his  imprisonment."  Besides,  in  the  case  of 
treason  or  felony,  the  prisoner  is  charged  with  a  known  offence,  and  if  the 
charge  be  made  maliciously  and  without  probable  cause,  he  has  his  remedy 
by  action  against  the  prosecutor  who  procured  his  commitment.  Lord  £&»• 
borough,  G.  J.  Such  a  remedy  is  but  a  poor  exchange  for  the  loss  of  liberty 
in  the  mean  time,  if  the  party  were  by  law  entitled  to  be  discharged  upon  a 
commitment  in  that  general  form.  But  the  position  of  Ld.  C.  J.  Vaugh** 
before  adverted  to,  is  laid  down  broadly,  without  any  qualification  or  restric- 
tion as  to  commitments  by  inferior  courts ;  and  however  able  that  judgment 
of  his  is  in  general,  I  very  much  doubt,  whether  that  part  of  it  can  be  sustain* 
ed  in  its  full  extent.]  If,  in  the  case  of  treasou  or  felony,  there  were  a  proba- 
ble cause  for  the  party's  commitment,  however  hard  the  case  may  be,  if  he  I* 
ultimately  found  to  be  innocent,  he  suffers  no  legal  wrong  by  being  committed 
for  trial  on  such  probable  cause,  which  is  a  commitment  for  safe  custody,  and 
not  for  punishment :  but  that  is  very  different  from  the  case  of  a  commitment 
by  the  bouse  of  commons  for  a  contempt  or  breach  of  privilege,  where  if  it  w 
sufficient  to  state  the  cause  generally  the  party  grieved  may  be  continued  in 
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prison,  without  any  means  of  procuring  bis  discharge,  or  a  trial  for  the  offence ; 
as  he  may  in  the  cases  of  treason  or  felony,  which  must  take  place  within  a 
reasonable  time,  otherwise  the  prisoner  will  be  discharged  :  he  mast  therefore 
be  without  remedy,  unless  an  action  lie  for  the  false  imprisonment,  in  which 
the  sufficiency  of  the  justification  can  be  brought  in  issue.  This  action  then 
is  maintainable  if  it  do  not  appear  upon  the  warrant  that  there  was  a  good 
cause  of  commitment ;  and  still  more,  if  that  which  is  there  stated  to  be  the 
cause  of  commitment  be  insufficient  in  law.  The  court  has  a  general  juris- 
diction over  the  subject  matter  of  this  action,  which  is  for  a  trespass  against 
and  imprisonment  of  the  plaintiff's  person ;  and  every  subject  of  the  realm, 
when  imprisoned,  has  a  right  to  appeal  to  the  law  against  any  other  who  pro- 
cured or  aided  in  that  trespass  and  imprisonment,  in  order  to  ascertain  wheth- 
er he  was  rightly  arrested  and  imprisoned  or  not  The  action  of  trespass  lies 
for  the  act  of  force  against  the  person  or  property  of  another,  whatever  be  the 
intention  of  the  person  committing  it,  unless  he  can  justify  it  for  a  legal  cause. 
What  then  is  the  justification  alleged  in  this  case  ?  It  is  in  substance,  that 
Sir  Francis  Burdett,  a  member  of  the  house  of  commons,  had  admitted  in  bis 
place,  that  a  certain  paper  was  printed  by  his  authority ;  which  paper  the 
house  resolved  to  be  libellous  and  scandalous,  and  reflecting  upon  the  just 
rights  and  privileges  of  the  house,  and  that  Sir  F.  B.  had  been  thereby  guilty 
of  a  breach  of  the  privileges  of  the  house.  Now,  if  the  doctrine  of  Lord  G. 
J.  Vaughan  be  well  rounded,  enough  is  not  stated  to  shew  this  to  be  a  breach 
of  privilege.  A-  mere  libel,  qua  libel,  is  in  itself  no  breach  of  privilege. 
But  it  ia  not  necessary  to  contend,  that  a  libel  upon  the  house  or  its  proceed- 
ings may  not  be  a  breach  of  privilege ;  because  it  does  not  sufficiently  appear 
upon  this  warrant,  that  this  was  a  libel  upon  the  house  of  commons  or  its 
proceedings.  But  whatever  the  libel  was,  it  could  be  no  breach  of  privi- 
Ige,  nor  an  oflence  of  any  kind,  unless  it  were  published.  It  might  be  printed?, 
and  yet  not  published ;  for  different  compositors  might  have  taken  different 
parts,  as  is  commonly  the  case ;  so  that,  no  one  of  them  might  have  known 
the  contents  of  the  entire  paper.  And  though  it  had  even  been  stated  to  be  pub- 
lished, yet  if  it  were  not  stated  to  be  published  by  the  plaintiff's  authority,  it 
would  have  been  no  breach  of  privilege  in  bim :  and  if  no  breach  of  privi- 
lege, then  there  was  no  good  cause  of  commitment.  It  is  not  stated  posi- 
tively, that  the  house  had  adjudged  the  plaintiffto.be  guilty  of  a  breach 
of  privilege,  and  that  therefore  they  ordered  him  to  be  committed ;  but  on- 
ly that  the  honse  had  resolved  that  a  certain  printed  paper  was  libellous, 
«c. ;  and  that  Sir  F.  B.f  who  bad  admitted  the  paper  to  be  printed  by  his 
authority,  had  been  thereby  guilty  of  a  breach  of  privilege ;  which  is  with 
reference  only  to  the  act  before  imputed  to  him.  It  is  stated  that  the  house 
resolved,  that  the  paper,  so  admitted  by  the  said  Sir  F.  B.  to  have  been 
printed  by  his  authority,  was,  "  a  libellous  and  scandalous  paper,  reflecting  on 
the  just  rights  and  privileges  of  the  said  house ;"  but  that  does  not  necessari- 
ly shew  that  it  was  a  libel  agajnst  the  house  of  commons ;  and  the  words  are 
not  to  be  construed  beyond  their  due  and  proper  sense  in  a  matter  affecting 
the  liberty  of  the  party.  It  might  be  a  libel  against  the  house  of  lords,  and 
the  paper  might  contain  reflections  (not  injurious  or  wrongful  reflections,  for 
it-is  not  so  stated,  but  fak  and  lawful  reflections)  on  and  in  vindication  of  the 
just  rights  and  privileges  of  the  commons :  but  if  it  were  not  a  libel  upon 
the  house  of  commons,  there  could  be  no  ground  for  imputing  it  as  a  breach 
of  their  privileges*  It  would  not  be  sufficient  to  allege  in  an  indictment, 
that  the  defendant  obtained  money  from  another  by  pretending  such  and 
such  things,  without  charging,  that  he  falsely  pretended,  &c.(a)  So  the 
words  reflecting  on,  do  not  in  themselves  import  injuriously  reflecting  on, 
though  they  may  be  sometimes  used  in  that  sense  in  familiar  discourse. 

(a)  Tide  Rex  r.  Mrey,  1  East's  Rep  80.    It  is  sufficient  if  it  be  stated  in  substance,  that 
the  pretences  ware  false. 
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The  word  reflect  is  stated  in  Dr.  Johnson's  dictionary  as  meaning*  u  4.  to 
consider  attentively ;"  and  reflection*  is  stated  from  Locke  to  be,  "  the  per* 
ception  of  the  operations  of  our  own  minds  within  us,  as  they  are  em- 
ployed about  the  ideas  they  have  got"  [Lord  EUenbarough,  C.  J. 
Though  the  meaning  might  have  been  more  precisely  expressed,  yet  can  there 
be  any  doubt  of  the  true  meaning,  when  it  is  stated  to  be  a  "  libellous  and 
scandalous  paper,  reflecting  upon  the  just  rights  and  privileges  of  the  house  ?" 
The  injurious  meaning  is  expressed  to  a  reasonable  and  common  intent; 
which  is  sufficient.]  Supposing,  then,  that  the  publication  of  a  paper  of  that 
description  might  have  been  deemed  a  breach  of  privilege,  yet  the  warrant  of 
commitment  states  no  such  breach  ;  but  it  only  states  that  the  house  had  ad- 
judged that  Sir  F.  B.  who  had  admitted  that  the  paper  was  printed  by  his  au- 
thority, which  the  house  had  resolved  to  be  libellous,  &c  nad  been  thereby 
guilty  of  a  breach  of  privilege,  Jcc.  thus  making  the  plaintiff's  admission  of 
such  a  fact  to  be  the  breach  of  privilege ;  without  alleging  that  he  had  com- 
mitted the  act  complained  of. 

This  action,  it  must  be  observed,  is  not  brought  against  the  Speaker  for  an 
aet  done  by  him  in  parliament :  the  resolution  of  the  house  was  an  act  dooe 
in  parliament,  for  which  no  action  would  lie  against  any  person  for  being  a 
party  to  it :  no  member  can  be  questioned  for  any  thing  said  or  done  by  him 
as  such  in  the  house ;  but  this  is  for  an  act  dooe  out  of  the  house,  for  which 
the  Speaker  is  answerable,  if  the  house  had  no  authority  to  order  him  to  is- 
sue a  warrant  of  commitment  in  the  particular  case.  But  further,  though  the 
resolution  of  the  house  were  sufficient  to  authorise  him  to  issue  a  warrant  for 
the  commitment  of  the  plaintiff;  yet  if  the  warrant  actually  issued  were  not 
legal  and  sufficient  in  the  frame  of  it  to  warrant  the  arrest  and  imprisonment 
of  the  plaintiff,  the  Speaker  would  be  answerable  for  the  trespass  complained 
t>f,  in  like  manner  as  any  magistrate  would  be,  who,  being  authorized  and  di- 
rected by  act  of  parliament  to  issue  a  warrant  of  apprehension  against  offend- 
ers in  a  certain  case,  issued  it  in  an .  illegal  form.  In  this  respect  this  case 
diners  from  that  of  a  mere  ministerial  officer  executing  a  warrant  legal  in  its 
frame,  and  issued  by  a  court  of  competent  jurisdiction :  and  this  is  the  answer 
to  a  question  put  by  one  of  the  learned  Judges  in  .a  former  part  of  the  argu- 
ment^). 

Upon  the  whole  therefore  of  this  part  of  the  argument,  the  plaintiff  con- 
tends for  the  right  and  duty  of  the  judges  to  take  conusance  of  the  privileges  of 
{parliament,  when  questions  concerning  those  privileges  are  brought  inciden- 
tally in  judgment  before  the  court  in  an  action  Drought  by  a  party  complaining 
of  the  trespass  and  imprisonment  which  have  ensued  upon  toe  alleged4  breach 
of  them.  That  if  no  action  of  trespass  for  the  imprisonment  under  a  commit- 
ment would  lie  in  a  case  of  this  sort,  in  order  to  put  the  persons  who  issued 
the  warrant  upon,  shewing  a  legal  cause  for  such  commitment,  and  a  legal  war- 
rant to  authorize  it ;  it  would  enable  any  body  of  persons,  having  power  to 
commit  for  contempts,  to  punish  as  for  a  contempt  whatever  they  mignt  please 
to  call' such,  and  the  party  grieved  by  the  undue  exercise  of  such  a  power 
would  be  without  remedy.  That  the  right  of  maintaining  such  action,  for 
the  purpose  of  trying  the  legality  of  the  commitment,  is  not  disproved  by  the 
practice,  which  has  prevailed  in  the  courts,  of  refusing  to  examine  into  the 
question  of  privilege  upon  the  return  to  the  writ  of  habeas  corpus,  stating  a 
breach  of  privilege  as  the  cause  of  commitment ;  where  the  question  of  privi- 
lege arises  directly,  and  where  the  exercising  a  power  of  discharge  by  the 
courts  of  law  would  lead  to  a  clashing  of  jurisdiction.  But  that  no  detriment 
can  ensue  to  the  house  of  commons  from  the  courts  of  law  taking  incidental 
conusance  of  the  privileges  of  parliament,  in  the  way  of  action ;  because  say 
erroneous  judgment  they  might  pronounce  would  be  liable  to  be  corrected  up* 

(«)  Ante,  7*. 
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on  writ  of  error  to  the  house  of  lords,  who  have  the  same  interest  as  the  com- 
mons in  upholding  all  their  legal  privileges.  That  by  laying  the  basis  of  par* 
liamentary  privileges  in  the  law  of  the  land,  and  subjecting  them  to  the  exam- 
ination and  control  of  the  courts  of  law,  no  arbitrary  and  despotic  power  can 
be  exercised,  and  no  person  can  be  deprived  of  bis  liberty,  without  ultimate 
redress,  except  by  a  law  made-or  recognized  by  the  whole  body  of  parliament ; 
whereby  the  one  house  may  operate  as  a  check  upon  the  other,  agreeably  to 
the  general  principle  of  the  constitution,  which  is  composed  of  checks  and  bal- 
ancing powers.  In  such  a  constitution  it  is  of  essential  consequence  that  the 
legality  of  every  act  affecting  the  liberty  of  the  subject  should  be  open  to  the 
examination  and  trial  of  the  courts  of  justice.  Further  that  no  sufficient  cause 
of  commitment  appears  to  have  existed  in  fact ;  or  if  so,  that  it  is  not  distinct- 
ly  and  certainly  stated  in  the  warrant  to  justify  the  commitment  under  it. 
That  even  if  there  were  a  justifiable  cause  for  the  resolution  of  the  house,  the 
Speaker  issuing  his  warrant  founded  on  such  resolution  is  answerable  for  any 
illegality  or  defect  in  the  frame  of  the  warrant,  and  that  this  warrant  is  defec- 
tive in  the  statement  of  the  imputed  breach  of  privilege. 

The  only  remaining  point  is  as  to  the  breaking  of  the  plaintiff's  bouse,  the 
outer  door  being  shut ;  which  arises  upon  jkhe  first  justification.  The  law, 
considering  every  man's  house  as  his  castle  for  his  protection  and  defence* 
privileges  it  from  being  broken  into  for  the  purpose  of  executing  any  process, 
or  making  any  arrest,  except  where  the  king  is  a  party.  That  appears  by  the 
year-book  13  Ed.  4.  9.  a.(a).  So  Lord  Coke,  in  5  Rep.  91.  K  92,  a.  say*, 
that  where  the  king  is  a  party,  the  writ  of  itself  is  a  non  omittas  propter  ali- 
quant libertatem,  though  it  be  not  so  worded  ;  and  cites  the  same  year-book, 
"  that  for  felony,  or  suspicion  of  felony,  the  king's  officer  may  break  the 
house  to  apprehend  the  fefon ;  and  that  for  two  reasons ;  1st,  for  the  common- 
wealth ;  for  it  is  for  the  commonwealth  to  apprehend  the  felons.  2nd,  In  ev- 
ery felony  the  king  has  interest,  and  where  the  king  has  interest,  the  writ  is 
non  omittas,  &c. :  and  so  the  liberty  or  privilege  of  a  house  doth  not  hold 
against  the  king."  And  there  is  much  more  to  the  like  purpose,  to  shew  that 
outer  doors  cannot  be  broken  open  even  upon  the  king's  writ,  except  it  be  fora 
crime  ;  and  not  where  it  is  in  debt  or  trespass  at  the  suit  of  a  party.  Lord  Coke 
also  appears  (4 lost.  176.)  in  his  time  to  have  considered  thata  justice  of  peace 
could  not  make  a  warnm,  upon  a  bare  surmise  even  of  a  crime,  to  break  any 
man's  house ;  as. to  search  for  a  felon  or  for  stolen  goods,  without  an  indictment 
found.  There  is  no  case  where  it  has  been  held  lawful  to  break  open  the  door, 
except  for  some  crime,  and  upon  process  at  the  suit  of  the  king  for  that  crime : 
for  the  law  gives  the  privilege  of  defence  to  every  man's  castle,  except  against 
the  king's  peace.  But  the  same  reason  does  not  extend  to  a  case  like  the 
present :  for  though  the  publication  of  a  libel  be  indictable  at  the  suit  of  the 
king,  as  tending,  it  is  said,  to  a  breach  of  the  peace ;  yet  the  warrant  issued  in 
this  case  was  not  as  for  a  breach  of-  the  peace ;  nor  could  the  house  have  pro- 
ceeded to  this  course  for  the  publication  of  the  paper  merely  qua  libel,  and  as 
an  offence  at  common  law ;  but  only  as  for  a  breach  of  their  privilege,  in  pub- 
lishing a  paper  injuriously  reflecting  on  their  rights  and  privileges ;  which  is  no 
crime  against  the  king's  peace,  nor  through  him  against  the  whole  realm. 
Neither  is  there  any  necessity  for  resorting  in  this  case  to  so  violent  a  remedy 
as  that  of  breaking  into  a  man's  castle  in  order  to  seize  his  person  there ;  for 
so  long  as  he  shuts  himself  up  in  it,  no  mischief  or  obstruction  can  be  com- 


( a)  The  passage  rons  that;  "  Et  sait  ten**  que  poor  felonie,  on  poor  inspection  da  felo- 
nie, borne  poit  debrnser  meason  poor  prendre  le  felon,  car  il  eat  poor  Is  common  weale  da 
prendre  eaax.  Et  auxi  Choke  die,  qne  le  roy  sd  interest,  le  briefest  non  omittas  propter  ali- 
qtam  libertatem.  Sic:  issiat  le  libertie  de  son  meason  ne  lni  tiendra  lien,  Sic,  Met  aoter 
est  poor  det  oa  trespass;  le  Vieont,  ni  anter  ne  poit  debrnser  le  meason  pour  In!  pendre;  ear 
oas  n*att  soreqae  particaler  interest  del  partte,  fee."     Vide  18  fid.  4.  4. 
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milted  bv  him  against  the  house  of  commons.  It  is  matter  of  general  con- 
cern to  the  whole  kingdom,  that  offenders  against  the  king's  peace  should  be 
brought  to  trial  with  all  reasonable  speed,  and  punished,  if  found  guilty ;  and 
it  is  the  common  practice  to  break  doors  in  execution  of  the  king's  process 
against  such  offenders.  But  it  will  be  extraordinary,  if  the  subject  be  not  en- 
titled to  the  privilege  and  protection  of  his  castle  against  a  warrant  of  com- 
mitment for  contempt,  issued  by  the  speaker  of  the  house  of  commons,  that 
no  case  should  ever  before  have  occurred,  in  which  it  has  been  attempted  to 
execute  such  a  warrant  by  breaking  into  the  party's  house  in  order  to  arrest 
him. 

The  further  argument  of  the  case  was  adjourned  to  Easier  term ;  and  on 
Friday,  May  17th, 

The  Attorney-General  was  heard  on  the  part  of  the  defendant.— The  plain- 
tiff has  had  the  benefit  of  every  thing  which  learning  and  ingenuity,  brought 
forward  by  the  help  of  the  greatest  diligence,  could  produce  in  hie  aid,  and  it 
is  not  the  fault  of   bis  counsel    that    the    authorities  he  has  cited  do 
not  bear  more  effectually  upon   the  true  point  of  the  case,  nor  break  in 
upon  any  of  the  propositions  necessary  to  be  maintained  on  the  part  of  the 
defendant.     The  very  statement  of  this  case,  without  going  at  all  into  the 
argument  derived  from  the  long  train  of  authorities  cited,  puts  the  plaintiff 
out  of  court    It  is  an  action  of  trespass  brought  against  the  Speaker  of  the 
house  of  commons  for  having,  as  he  was  ordered  to  do  by  the  house,  is- 
sued bis  warrants  to  the  serjeant  at  arms,  and  to  the  keeper  of  the  tower ;  the 
one  to  arrest  and  convey  to  the  tower,  and  the  other  to  take  and  keep  in  cus- 
tody the  plaintiff,  who  had  been  voted  by  the  house  to  be  guilty  of  a  contempt 
and  breach  of  privilege,  for  which  they  bad  condemned  him  to  imprisonment 
in  the  tower :  it  is  therefore  an  action  of  trespass  against  the  officer  of  a  court 
of  competent  jurisdiction,  for  having  issued  the  process  of  that  court  by  its 
direction.     No  lawyer  ever  heard  of  such  an  action  maintained,  or  treated  of 
as  a  serious  matter  of  doubt.     BusheWs  case  is  decisive  against  it:  not  that 
part  which  is  to  be  found  in  Lord  C.  J.  Vaughan's  report,  but  the  sequel  of  it 
in  I  Mod.  119.  184.    Bushell,  after  he  had  been  delivered  out  of  custody  by 
habeas  corpus,  and  another  person  in  the  same  situation,  brought  actions  of 
trespass  and  false  imprisonment  against  some  of  the  commissioners  of  gaol 
delivery,  and  the  recorder,  by  whom  they  were  committed,  and  against  the 
officers  of  the  court  who  executed  its  process ;  and  while  these  actions  were 
depending,  some  of  the  defendants  applied  to  this  court  for  time  to  plead. 
Lord  Hale  said  at  once,  without  doubt  or  hesitation :  "  I  speak  my  mind  plainly, 
"  that  an  action  will  not  lie  :  for  a  certiorari  and  a  habeas  corpus,  whereby  the 
44  body  and  proceedings  are  removed,  are  in  the  nature  of  a  writ  of  error ;  and 
"in  the  case  of  an  erroneous  judgment  given  by  a  judge,  which  is  reversed 
44  by  a  writ  of  error,  shall   the  party  have  an  action  of  false   imprison- 
"  ment  against  the  judge  ?      No,  nor  against  the  officer  neither.     The 
"habeas  corpus  and  writ  of  error,  though  it  doth  make  void  the  judgment, 
"  doth  not  make  the  awarding  of  the  process  void  to  that  purpose;  and  the 
44  matter  was  done  in  a  course  of  justice.     They  will  have  but  a  cold  business 
"  of  it.     A  habeas  corpus  and  certiorari  is  a  writ  of  right,  the  highest  writ  the 
"  putty  can  bring.     So  a  day-was  given  to  shew  cause."    The  application  for 
a  discbarge  upon  a  writ  of  habeas  corpus!  is  that  upon  which  the  party  has  a 
right  to  have  a  correct  judgment  given,  as  much  as  in  any  other  case.     It  was 
not  therefore  correctly  argued  for  the  plaintiff,  that  though  the  court  refused  to 
discharge  a  party  upon  habeas  corpus,  it  did  not  follow  that  an  action  of  tres- 
pass would  not  lie  ;  and  though  the  prisoner  were  not  entitled  to  his  discharge 
upon  the  habeas  corpus,  yet  that  upon  the  same  facts  he  might  support  an  action 
of  trespass.     The  converse  of  that  proposition  is  true :  in  no  case  would  tres- 
pass lie  where  the  party  would  not  be  entitled  to  bis  discharge  upon  a  habeas 
corpus  :  though  it  does  not  follow,  that  in  every  case  where  the  party  was  en- 
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titled  to  his  discharge  upon  the  habeas  corpus,  an  action  of  trespass  would  lie. 
A  party  may  have  been  committed  upon  an  erroneous  judgment  pronounced  by 
a  competent  jurisdiction,  and  be  entitled  to  be  discharged  on  the  writ  of  habeas 
corpus ;  but  though  the  judgment  might  be  erroneous,  the  process  awarded 
thereon  would  not  be  void,  nor  would  the  officer  who  issued  it  by  the  direction 
of  the  court  be  deprived  of  the  protection  which  that  process  gave  him.  This 
is  a  clear  answer  to  the  present  action,  and  would  be  sufficient  in  any  other  than 
the  present  case  to  rest  it  upon  :  but  as  this  answer,  decisive  as  it  is,  would 
hardly  satisfy  the  expectation  of  the  Court  upon  such  an  occasion  as  the  present, 
it  is  proper  to  examine  shortly  the  arguments  and  authorities  adduced  on  the 
part  of  the  plaintiff,  rather  for  the  purpose  of  shewing  how  far  the  doctrines 
maintained  on  this  action  go,  and  how  far  they  can  be  supported  by  the  au- 
thorities, than  for  any  interest  which  the  defendant  has  in  disputing  any  of 
them  upon  this  occasion :  for  in  truth  they  have  little  or  no  bearing  upon 
the  case  in  judgment.  It  would  have  been  sufficient  otherwise  to  have  stat- 
ed a  few  short  propositions,  which,  being  established  in  the  mind  of  every 
lawyer,  need  no  authorities  to  support  tbem.  As  that  the  house  of  commons 
have  a  right  to  commit  persons  for  contempts  in  breach  of  their  privileges : 
that  they  are  the  judges  of  those  privileges,  and  whether  or  not  they  have 
been  violated  in  the  particular  instance :  that  their  decisions  upon  that  sub- 
ject, tfpon  cases  brought  directly  before  them,  cannot  be  questioned  in  any 
other  court :  that  it  is  neither  proper  nor  decent  to  object  to  this  kind  of  ju- 
risdiction in  the  house,  by  saying  that  they  may  abuse  the  power  by  com- 
mitting persons  on  false  or  frivolous  pretences :  it  is  not  to  be  presumed  that 
those  to  whom  the  constitution  has  entrusted  such  a  privilege  will  so  abuse 
it :  it  is  most  unwise  to  state  it  with  a  view  to  the  general  administration  of 
justice  ;  because  it  is  an  objection  that  may  be  equally  raised  against  any  ju- 
risdiction of  the  same  sort  that  may  exist  in  any  man  or  body  of  men  in  this 
country ;  against  the  courts  of  justice  as  well  as  against  the  houses  of  parlia- 
ment. Jf  an  estate  be  given  to  a  man  for  his  life  and  no  longer,  and  an  eject- 
ment be  brought  for  that  estate,  in  which  the  question  is,  whether  that  be  an 
estate  for  life,  or  in  fee ;  it  is  possible  that  the  court  in  which  that  action  is 
brought  may  decide  that  it  is  an  estate  in  fee ;  and  it  cannot  be  prevented,  if 
the  court  were  determined  so  to  do ;  and  if  the  party  aggrieved  brought  a 
writ  of  error,  the^court  of  exchequer  chamber  may,  if  they  please,  decide  the 
same,  and  so  may  the  house  of  lords,  also,  in  the  last  resort :  but  each  of 
those  courts  would,  notwithstanding,  be  justified  in  committing  any  person 
who  stated  that  they  were  ignorant  or  profligate  enough  to  come  to  such  a 
decision.  In  a  matter  of  such  general  notoriety,  it  is  sufficient  to  state  that 
this  right  exists  in  the  house  of  commons.  But  if  the  house  were  not  the 
sole  and  ultimate  judge  of  its  own  privileges,  the  Speaker  would  still  stand 
defended  in  this  case ;  for  did  any  man  who  has  the  slightest  pretence  to  in- 
formation ever  doubt  that  the  house  of  commons  has  a  right  to  commit  any 
one  who  insults  their  proceedings  while  pendirig  before  them,  and  who  causes 
a  libel  to  be  printed  and  published,  reflecting  upon  and  impeaching  the  integ- 
rity and  justice  of  those  proceedings.  The  mere  denial  by  certain  persons 
of  these  privileges  of  the  house  of  commons  cannot  throw  any  doubt  upon 
them :  nor  can  it  be  necessary  to  carry  the  Court  through  a  train  of  reason- 
ing- that  is  common  and  trite,  and  known  to  every '  man  before  he  ventures  to 
call  himself  even  a  student  at  law.  If  it  were  necessary,  it  would  be  easy  to 
sbew  that  every  court  in  Westminster-halt  has  the  same  power  of  commit- 
ment for  contempts,  and  that  they  could  not  exist  long  without  such  a  power. 
It  would  have  been  easy  to  borrow  from  Lord  C.  J.  Wumot,  the  reasons  so  forc- 
ibly urged  by  him  to  that  purpose  in  the  admirable  argument  he  had  prepared 
for  judgment  in  the  case  of  The  King  v.  Almon,  Wilmot's  Rep.  243 — 264,  &c. 
It  would  have  been  shewn,  that  though  the  exercise  of  that  power  may  be 
Vol.  VII.  42 
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withheld,  or  bat  seldom  exerted,  yet  if  it  were  once  established  that  the  pow- 
er itself  did  not  exist  in  the  courts,  all  the  mischief  that  can  arise  from  scan- 
dalising tbem  would  be  produced,  and  felt  immediately  and  constantly.    If 
it  were  certainly  known  that  a  man  might  invent  and  publish  libels  upon 
courts  of  justice  for  any  matters  done  by  them  which  displaced  him,  and  that 
he  would  be  free  from  punishment  till  the  tardy  process  of  the  law,  (for  so  it 
may  be  called  on  such  an  occasion,)  in  its  ordinary  course  of  proceeding  by 
indictment,  could  reach  him,  men  would  be  found  daring  enough  to  hazard 
the  event  of  that  distant  ^day,  and  to  offer  to  courts  of  justice  those  insults, 
which  in  the  present  day  there  is  difficulty  enough  to  restrain,  notwithstand- 
ing all  the  guards  by  which  they  are  surrounded.     If  then  the  right  exist  in 
the  courts  of  Westminster-holly  upon  what  principle  it  might  then  have  been 
asked,  could  it  be  contended  that  the  same  right  did  not  exist,  and  in  the 
same  degree,  in  the  house  of  commons  ?  Is  there  less  danger  to  the  constitu- 
tion in  suffering  persons  to  scandalize  and  defame  the  members  of  the  house 
of  commons  for  their  proceedings  in  parliament,  than  to  scandalize  and  de- 
fame the  judges  for  the  exercise  of  their  duties  in  courts  ?  Is  that  assembly 
less  open  to  insults  ?  Does  the  history  of  our  own  times  inform  us  that, 
though  it  may  be  necessary  to  surround  the  courts  of  justice  with  these 
guards,  it  is  not  necessary  to  protect  the  house  of  commons  in  the  same 
manner?   and  can  it  be  collected    from  the  recorded  wisdom  of  our  an- 
cestors,  that  they   have  left  the   house  of  commons  alone  thus   defence- 
less ?  On  the  contrary,  it  will  be  found,  that  there  is  not  a  text  writer  upon 
the  subject,  there  is  not  an  historian,  who  does  not  inform  us,  that  this  power 
has  been  constantly  stated  and  admitted  to  reside  in  the  house  of  commons(a). 
Lord  Coke,  4  Inst.  23,  considers  the  house  of  commons  as  a  court  of  judica- 
ture, having  power  to  commit.     The  house  has  in  fact  always  claimed  and 
exercised  the  right  to  commit  members  and  others  for  a  breach  of  their  pri- 
vileges.    This  appears  by  the  journals  of  the  house ;  and  from  the  earliest 
period  at  which  they  are  printed,  down  to  the  time  of  the  Commonwealth, 
from  thence  to  the  Revolution,  and  again  from  the  Revolution  to  the  present 
time,  numberless  instances  have  been  found,  in  which  the  house  of  Commons 
have  committed  offenders  of  this  description.     It  is  useless  to  detail  the  bead- 
roll  of  instances  which  are  generally  known,  and  are  to  be  found  in  the  ap. 

(a)  It  is  curious  to  observe  what  Mr.  Prynne,  whose  partiality  to  the  popular  aide  will 
not  be  disputed,  says  upon  this  subject,  in  his  treatise  of  the  sovereign  power  of  parliaments 
and  kingdoms  ;  which  was  printed  in  1643  by  order  of  the  committee  of  the  house  of  com- 
mons concerning  printing,  after  the  commencement  of  the  civil  war  :  as  such,  therefore,  I 
quote  it.  more  for  its  curiosity  than  its  authority.  Part  4.  page  26.  ••  Secondly,  for  the 
parliament's  imprisoning  of  men  pretended  to  be  agiinst  Magna  Charta,  I  answer,  first,  that 
the  parliament  is  not  within  that  or  any  other  law  agtinst  imprisonments,  as  I  have  formerly 
cleared  ;  therefore  is  not  obliged  by  it,  nor  can  offend  against  it  Secondly,  that  it  hath 
power  to  imprison  and  restrain  the  greatest  members  of  their  own  houses,  though  privileged 
men  exempt  from  all  other  arrests,  and  public  persons  representing  those  that  sent  them  thi- 
ther ;  therefore  mnch  more  may  they  imprison  or  restrain  any  other  private  persons,  not- 
withstanding Magna  Charta.  And  the  parliament  being  the  sopromest  judicature  para- 
mount all  other  courts,  their  commitments  cannot  be  legally  questioned,  determined,  nor 
their  prisoners  released  by  habeas  corpus  in  or  by  another  interior  court  or  judicature  whatso- 
ever." I  will  only  refer  further  to  one  modern  book.  7  T.  Rep.  741.  for  what  was  said 
by  one  of  the  greatest  lawyers  and  judges  of  late  times  in  the  case  of  The  King  v.  Despard. 
"  I  remember,  (said  Lord  Ktnyon)  when  a  doubt  was  made  whether  or  not  the  house  of 
commons  had  the  power  of  committing  to  prison.  On  that  occasion  a  gentleman  of  great 
character  and  fortune,  Sir  John  Phillip$t  who  had  retired  from  the  bar,  appeared  in  th« 
court  for  the  purpose  of  moving  that  the  person  who  had  been  committed  by  the  house  might 
be  discharged.  The  Court  heard  him  patiently,  and  the  public,  perhaps,  were  gratified  with 
hearing  the  question  discussed  :  and  though  the  motion  was  unsuccessful,  I  believe  the  pub- 
lic were  satisfied  that  justice  was  properly  administered.  Many  other  eases  of  this  kind  have 
been  agitated  in  this  court,  where  they  have  met  the  same  fate."  The  case  alluded  to  was 
probably  Murray's  case,  which  is  stated  in  2  Wills.  299.  to  have  been  moved  by  Sir  John 
Phillip*.  J 
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pendix  to  the  report  of  the  committee  of  the  house  of  commons :  (a)  so  that  it 
is  impossible  to  controvert  the  practice. 

This  right,  then,  being  established  upon  authority,  upon  principles,  and  up- 
on practice,  there  is  nothing  left  to  do,  but  to  follow  the  very  learned  and  in- 
genious argument  for  the  plaintiff,  and  consider  how  it  bears  upon  the  present 
case.     Authorities  were  cited  to  shew  that  the  courts  of  law  have  a  right 
to  decide  in  certain  cases  upon  the  privileges  of  parliament ;  which  is  true, 
and  has  never  been  questioned  in  any  of  the  instances  cited.     But  it  does  not 
follow,  that  because  they  have  a  right  in  some  cases,  they  have  a  right  in  all : 
and  accordingly  the  plaintiff's  council,  in  the  result,  stated  the  right  of  the 
courts  of  law  to  decide  upon  the  privileges  of  parliament  with  this  qualifica- 
tion where  the  question  of  privilege  arises  incidentally;  and  with  that  quali- 
fication the  proposition  may  be  admitted.    No  doubt,  that  in  many  cases,  if 
the  point  have  not  been  directly  decided  in  parliament,  and  it  be  not  ascer- 
tained what  the  privileges  of  parliament  are,  the  courts  of  law,  from  the  neces- 
sity of  the  case,  must  decide  the  question  when  brought  judicially  before 
them :  for  how  ebe  can  such  cases  be  disposed  of.     Take,  for  instance,  the 
case  of  Benyan  v.  Evelyn,  so  much  referred  to.     An  action  was  brought  for 
goods  sold  and  delivered :  the  defendant  pleaded  the  statute  of  limitations :  the 
plaintiff  replied,  that  he  could  not  sue  the  defendant  sooner,  because  he  was 
a  member  of  parliament,  and  privileged  from  suits :  the  defendant  denied  that 
position,  and  said  that,  though  members  of  parliament  cannot  be  arrested, 
they  may  be  sued.     Then  the  question  between  them  was,  whether  members 
of  parliament  could  be  sued  or  not  during  the  sitting  of  parliament;  because 
if  they  could,  the  action  might  have   been  maintained.     The  court  there 
were  obliged  to  determine  the  question ;  and   they  did  determine  it ;   la- 
menting, however,  that  necessity.     Lord  C.  J.  Bridgman,  upon  that  occasion, 
says:  "  When  in  a  common  action  the  privilege  of  parliament  doth  come  to 
be  part  of  the  plea  or  justification,  it  is  of  necessity  that  the  privilege,  wheth- 
er there  be  such,  and  what  the  extent  of  it  is,  come  also  into  consideration. 
For,  as  in  the  register  it  is  said  of  the  ecclesiastical  court,  which  is  inferior  to 
the  common  law,  if  a  common  law  point  come  in  question  there,  non  est  con- 
sonum  rationi  quod  cognitio  accessarii  in   causa  christian itatis  impediatur, 
upi  cognitio  causa?  principalis  ad  forum  ecclesiasticum  noscitur  pertinere ; 
so  I  may  say  here,  the  privilege  of  parliament  coming  in  incidentally  as  part 
of  the  case,  as  a  consequent,  must  in  this  particular  case  be  also  debated  here." 
Unquestionably  it  must ;  because  otherwise  it  would   be  impossible  for  the 
case  to  be  decided.      But  after  citing  cases  to  shew  that  where  the  question 
of  privilege  comes  before  the  court  incidentally,  they  must  decide  it,  the 
plaintiff's  argument  stopped  short,  and  omitted  to  shew  how  the  question  of 
privilege  arises  incidentally  in  this  case.     On  the  contrary,  if  a  case  were  to 
be  invented  to  shew  where  the  question  of  privilege  arises  directly,  it  would  be 
this  very  case.     For  here  was  a  direct  judgment  of  the  House  of  Commons 
that  the  plaintiff  had  been  guilty  of  a  breach  of  their  privileges,  and  that  he 
should  be  imprisoned  in  the  Tower  for  that  breach  :  there  is  an  order  there- 
upon given  to  the  Speaker  to  issue  his  warrant  for  the  plaintiff  to  be  committed 
to  the  Tower ;  and  a  warrant  issued  in  consequence ;  which  is  executed :  then  fol- 
lows this  action  of  trespass  brought  against  the  Speaker  who  issued  the  warrant 
in  obedience  to  the  orders  of  the  House.   Con  any  case  be  imagined  in  which 
the  question  of  privilege  can  come  more  directly  before  the  court  than  in  this  ? 
Has  not  the  direct  point  now  brought  in  question  before  this  court  been 
already  decided  by  the  House  of  Commons ;  and  is  not  the  court  by  the 
ihape  of  the  argument,  called  upon  to  determine  that,  in  this  particular  in- 
stance of  the  exercise  of  their  privilege,  the  House  have  decided  wrong  ?  The 
court  must  say  so,  if  the  action  be  held  to  lie.     But,  with  great  deference  to 

(a)  See  also  a  collection  of  precedents  published  by  Mr.  Wynne  in  1810. 
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the  court,  they  have  no  jurisdiction  so  to  decide  :  it  was  for  the  House  of  Com- 
mons to  determine  whether  their  own  privileges  had  or  had  not  been  violated  : 
they  have" determined  it  directly,  and  have  punished  the  plaintiff* for  such  vio- 
lation accordingly :  and  it  is  against  one  of  those  who  have  carried  that 
judgment  of  a  competent  jurisdiction  into  excution  that  this  action  is  brought : 
and  unless  this  court  decides  that  it  has  a  right  to  inquire  in  such  a  case 
whether  the  House  has  properly  or  improperly  imprisoned  the  offender,  and 
to  reverse  its  judgment  in  effect,  by  declaring  that  the  Speaker  has  himself 
transgressed  in  obeying  the  order  of  the  House,  and  that  it  was  his  duty  to 
refuse  to  issue  his  warrant  upon  such  order,  judgment  cannot  be  given  for  the 
plaintiff.  The  plainness  of  a  case  sometimes  renders  it  the  more  difficult  to 
argue  it,  because  the  adversary's  objections  are  answered  in  the  mere  state- 
ment of  them. 

It  was  said  that  the  class  of  cases,  in  which  the  courts  had  refused  to  libe- 
rate on  habeas  corpus  persons  committed  for  breach  of  privilege,  furnished  no 
authority  for  saying  that  an  action  of  trespass  could  not  be  maintained  against 
the  officer  who  had  executed  the  parliamentary  process,  if  the  commitment 
could  be  shewn  to  be  without  authority.     But  surely  the  remaining  of  the 
party  committed,  brought  before  the  court  upon  habeas  corpus ;  though  it  do 
not  conclude  him  from  further  applications  for  his  liberation  to  every  court  in 
Westminster-hall,  upon  habeas  corpus ;  or  even  from  calling  for  their  judg- 
ment upon  the  same  question  in  an  action  of  trespass ;  is  decisive  to  shew 
that,  in  the  judgment  of  the  remaining  <court  at  least,  an  action  of  trespass 
could  not  be  supported  in  the  particular  case :  for  if  upon  the  return  it  appear- 
ed that  he  was  not  in  custody  by  a  lawful  authority,  it  would  be  the  duty  of 
the  court  to  deliver  him.    Though  if  they  did  liberate  him,  it  would  not  ne- 
cessarily follow  that  an  action  of  trespass  could  be  maintained  against  the  offi- 
cer.    It  is  impossible  that  the  language  of  Ld.  G.  J.  Vaughan,  in  BushelVs 
case,  Vaugh.  137,  should  be  understood  in  the  larffe  sense  attaibuted  to  it ;  that  in 
every  return  to  a  habeas  corpus,  the  court  to  whom  the  return  is  made  should 
see  the  cause  of  commitment  as  plainly  as  the  committing  court  saw  it :  tbe 
contradiction  of  it  may  be  found  in  BushelVs  case  itself,  and  in  the  authorities 
there  cited.  One  of  those  is  ApsUy'scase,  Moore,  840,  who  is  stated  to  have  been 
committed  to  the  Fleet  by  the  court  of  Chancery  for  a  contempt,  and  liberated 
upon  habeas  corpus  brought.     What  the  circumstances  of  that  case  were  do 
not  appear,  but  reference  is  there  made  to  the  case  of  one  Allen  ;  where  the 
return  to  the  habeas  corpus  was  that  the  Lord  Chancellor,  Hetelmere,  had  com- 
mitted Allen  for  a  comtempt  in  disobeying  a  decree  of  the  court  of  Chancery: 
which  was  held  to  be  sufficient ;  and  the  court  refused  to  deliver  him  :  yet  it 
cannot  be  said  that,  upon  such  a  return,  the  court  to  which  the  appeal  was 
made  saw  the  cause  of  commitment  in  all  its  circumstances  as  plainly  as  the 
court  which  committed  him :  for  the  latter  alone  knew  the  decree  which  was 
disobeyed,  and  whether  the  case  was  within  their  jurisdiction,  and  being  so, 
whether  the  facts  justified  it.     BusheWs  case  was  not  a  commitment  for  aeon- 
tempt  ;  it  was  a  commitment  of  a  jury,  because  they  did   not  find  a  verdict 
according  to  the  evidence  of  the  fact  and  the  direction  of  the  court :  and  Lord 
C.  J.  Vaughan  is  mistaken  in  supposing  that  it  was  the  first  instance  of  the 
commitment  of  a  jury  for  returning  a  verdict  against  the  evidence:  an  in- 
stance of   the  same   kind    occurred  in  Sir  Nicholas  Throckmorton's  case, 
1  St  Tr.  77,  8.  The  Aylesbury  case(a)  created  great  interest  at  the  time, 

(«)  The  report  of  Lord  Raymond,  2  vol.  1105,  it  of  what  pawed  on  the  return  to  the  ha- 
beta  corpus  before  tbe  Court  of  Queen's  Bench,  in  Hil  S  Anne.  But  it  appears  from  a  MS. 
of  Mr.  Baron  PHee%  that  on  the  18th  and  19th  of  January,  1704,  Lord  Keeper  W  right  mm- 
rooned  all  the  Judges  to  attend  him  for  their  opinion! ;  having  been  served  with  two  petitioof 
for  writs  of  habeas  corpus  by  /.  Paton  and  another,  two  of  the  five  Jtylesbvry  men,  who  were 
committed  on  the  5th  of  December,  1704,  by  warrant  of  Mr.  Speaker  Harley,  by  virtue  of 
am  order  to  the  house  of  commons  of  the  same  data,  for  bringing  actions  against  the  late  con- 
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and  some  degree  of  heat  passed  into  the  discussion  of  it;  there  was  prob- 
ably as  great  a  diversion  in  opinion,  whether  in  fact  what  was  done 
was  a  breach  of  the  privilege  of  the  house  of  commons,  as  upon 
any  otheV  occasion  that  has  occurred.  It  is  important,  therefore,  to 
observe  the  course  which  the  leading  statesmen  and  great  lawyers  of  thai 
time  took  for  the  purpose  of  bringing  it  to  the  decision  of  a  court  of  law  : 
tbey  brought  writ  after  writ  of  habeas  corpus,  and  had  the  judgment  of  all  the 
judges  upon  it :  but  no  where  is  it  hinted  that,  although  the  party  might  not 
be  entitled  to  his  discharge  upon  the  habeas  corpus,  he  was  still  entitled  to 
maintain  an  action  of  trespass.  Yet  that  cause  was  not  in  the  hands  of  persons 
who  were  likely  to  overlook  that  material  consideration  for  their  clients:  nor  I 

was  it  likely,  even  in  a  public  view  of  the  case,  that  they  should  have  over-  j 

looked  any  thing  that  might  have  embarrassed  their  adversaries  so  much  :  and 
it  is  difficult  to  believe,  after  looking  through  every  judgment  that  has  been  pro* 
pounced,  every  argument  urged,  and  every  debate  that  has  been  brought  forward 
in  both  houses  of  parliament  upon  that  subject,  that  if  there  were  any 
colour  for  the  proposition,  that  notwithstanding  a  refusal  to  liberate  upon 
habeas  corpus,  an  action  of  trespass  might  still  be  maintained,  some  intimation 

stable*  of  Aylesbury ,  for  refuting  their  votes  in  the  election  there  for  members  of  parliament. 
Application  bad  also  been  made  to  several  of  the  judges  for  writs  of  habeas  corpus  upon  the 
same  occasion.  The  MS.  also  contains  the  minutes  of  another  conference  of  the  Judges,  held 
on  the  same  occasion,  on  the  8th  of  February,  at  Serjeants'  Inn,  by  the  desire  of  Lord  C. 
J.  Holt ,  and  the  other  Judges  of  the  Queen's  Bench.  The  habeas  corpus  applied  for  on  this 
occasion  was  not  noon  the  statute,  bat  at  common  law.  The  prisoners  were  all  remanded. 
By  the  same  MS.  it  appears,  that  after  the  decision  of  the  court  of  Queen's  Bench  upon  the 
writ  of  habeas  corpus  sued  by  Paty,  (reported  in  2  Ld.  Ray.  1 105,)  by  which  he  was  re- 
manded, of  which  a  special  entry  was  made  of  record,  quod  cognitio  causes  caption  is  et  de- 
tentionis  pnedicti  Johannit  Paty  non  pertinet  ad  curiam  diet®  dominie)  regins  coram  ipsa  re* 
gina,  Jdeo  idem  Johannes,  remittitur,  &c ;  Paty  petitioned  the  Queen  to  grant  him  a  writ 
of  error  returnable  is  parliament  The  Queen  referred  It  to  tbe  attorney  and  solicitor-general, 
and  afterwards  toVll  the  judges,  who  met  on  the  21st  of  Feb.  1704,  at  Serjeants'  Inn,  whether 
the  Queen  ought  to  grant  the  writ  of  error  of  right,  or  ex  debito  vel  mento  joatitie,  or  ex  gra- 
tia. After  debate  of  the  question,  it  appears  that  of  the  twelve  judges  who  met  at  that  time. 
Holt,  C.  J.,  Trevor,  C.  J.,  Ward,  C.  B.,  and  Blencowe,  Powis  and  Tracy,  Justices,  were 
of  opinion,  that  the  writ  of  error  was  a  writ  of  right  in  this  case,  and  that  the  Queen  ex  de- 
bito justitisi  ought  to  grant  it;  and  that  JVevill^PoweH,  and  Chid,  Justices,  and  Bury,  Price, 
■ad  Smith,  Barons,  held  that  the  writ  of  error  was  of  grace  and  favour,  and  not  of  right:  but 
Mvill,  Putcell,  Gold,  and  Bury  afterwards  changed  their  opinion,  and  agreed  with  the  first 
six:  and  on  the  24)b  of  February,  1704,  these  certificates  were  returned. 
'  May  it  please  your  majesty, 


In  obedience  to  your  majesty's  command  we  have  considered  of  the  petition  hereunto  an- 
icxed;  and  we  are  humbly  of  opinion  that  a  writ  of  error  in  this  case  ought  to  be  granted  of 
right,  and  not  of  grace.    But  we  give  no  opinion  whether  a  writ  of  error  does  lie  in  this  case, 


because  it  is  proper  to  be  determined   in  parliament,  where  the  writ  of  error  and  record  are 
retained  and  certified. 

Holt.  Powxs. 

Trxvor.  Blbwcowe. 

W  ard.  Gold. 

Nxvill.  Tracky. 

Powell.  Burt." 

"  May  it  please  your  majesty, 
In  obedience  to  your  majesty's  command  we  have  considered  of  the  petition  hereunto  an- 
nexed; and  we  are  humbly  of  opinion  that  your  majesty  is  not  of  right  and  justice  obliged  to 
giant  a  writ  of  error  in  this  case. 

Prick. 
Smith." 
Ine  judges  all  attended  the  Queen  at  the  cabinet  on  the  25th  of  February,  and  delivered 
these  their  several  resolutions  to  her  majesty  in  tbe  presence  of  the  Prince,  and  many  of  the 
principal  members  of  the  council.  But  finally  in  consequence  of  a  disagreement  growinc  be- 
tween the  two  nouses  of  parliament  upon  this  subject,  the  Queen,  in  answer  to  an  address 
from  the  house  of  lords  for  granting  a  writ  of  error,  said  that  she  should  have  granted  the  writ 
of  error  desired  in  the  address,  but  finding  an  absolute  necessity  of  putting  an  immediate  end 
to  the  session,  she  was  sensible  that  there  could  have  been  no  further  proceeding  upon  tbe 
matter;  and  the  parliament  was  prorogued  to  the  let  of  .May  1705. 
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of  such  an  opinion  should  not  be  found  in  the  reports,  parliamentary  or  legal, 
of  those  and  subsequent  times ;  more  especially  when  it  is  recollected,  that 
that  controversy  lasted  for  some  time,  and  that  a  sufficient  period  for  consider- 
ation intervened  between  that  case  and  the  case  of  Murray,  and  between  the 
subsequent  cases  of  Crosby  ana*  Flower. 

In  the  cases  of  Crosby  and  Oliver,  the  question  was  tried  by  habeas  corpus, 
brought  by  one  of  the  persons  committed  in  the  court  of  Common  Pleas,  and 
by  another  in  the  court  of  Exchequer.  Mr.  Serjeant  Glynn  was  the  adviser 
and  conductor  of  those  proceedings :  and  recollecting  the  history  of  those 
times,  it  was  not  likely,  that  if  any  ingenuity  could  have  prevailed  over  those 
who  imprisoned  Crosby  and  Oliver \  it  would  have  been  wanting :  but  in  none 
of  the  arguments  used  upon  that  occasion,  nor  in  any  of  the  judgments  pro- 
nounced in  each  of  the  courts,  is  there  the  smallest  intimation  that,  though 
the  parties  were  remanded,  still  they  could  maintain  trespass.  But  what  is 
most  satisfactory  upon  this  point  is,  that  the  prayer  of  the  habeas  corpus  being 
refused  in  different  courts  of  Westminster-hall,  no  action  of  trespass  was  ever 
brought,  upon  which,  if  the  judgment  of  the  court  of  common  law  were  erro- 
neous, the  record  might  have  been  carried  to  the  House  of  Lords :  and  there- 
fore there  can  be  no  doubt  but  that,  in  the  opinions  of  the  very  able  and  zealous 
men  of  that  day,  the  judgments  of  the  courts  upon  the  writs  of  habeas  corpus 
were  considered  as  having  decided  that  actions  of  trespass  would  not  lie :  in 
other  words,  that  the  courts  refusing  to  deliver  the  parties  upon  the  habeas 
corpus  writs,  must  have  been  of  opinion,  that  those  who  imprisoned  them  had 
not  been  guilty  of  trespass.  The  cases  in  which  these  questions  have  come 
directly  before  the  court  occurred  mostly  in  times  of  violence,  when  such  acts 
were  exercised  as  gave  rise  to  BushelTs  case,  and  were  repressed  by  that  judg- 
ment; and  which  never  have  been  mentioned  since  but  with  reprobation. 
The  distinction  between  the  province  of  the  court  and  jury  is  now  too  well 
established,  and  the  principles  of  liberty  are  too  well  understood,  to  subject 
juries  acting  in  the  conscientious  discharge  of  their  duties  to  any  such  danger. 
Lord  Shaftesbury's  case,  2  St.  Tr.  615.  622.  1  Mod.  144,  was  the  first  ex- 
periment made  in  the  courts  of  law  upon  the  legality  of  these  commitments  for 
breach  of  privilege.  He  was  brought  up  by  habeas  corpus  before  this  court, 
having  been  committed  by  a  warrant  as  for  a  contempt  of  the  House  of  Lords. 
Sir  Thomas  Jones,  J.  said  :  "  The  course  of  all  courts  ought  to  be  considered ; 
for  that  is  the  law  of  the  court;  Lane's  rase,  2  Rep.  16,  and  it  hath  not  been 
affirmed  that  the  usage  of  the  House  of  Lords  hath  been  to  express  the  matter 
more  punctually  on  commitments  for  contempts,  and  therefore  I  shall  take  it  to 
be  according  to  the  course  of  parliament."  Wilde,  J.  said  :  "the  return  no 
doubt  is  illegal :  [he  must  have  meant  in  a  common  case  :]  but  the  question  is 
on  a  point  of  jurisdiction,  whether  it  may  be  examined  here.  This  court  can- 
not intermeddle  with  the  transactions  of  the  high  court  of  peers  in  parliament 
during  the  session  which  is  not  determined  ;  and  therefore  the  certainty  or 
uncertainty  of  the  return  is  not  material ;  [by  which  he  must  have  meant  the 
certainty  or  uncertainty  of  the  contempt  for  which  the  party  was  committed;] 
for  it  is  not  examinable  here."  Rainsford,  C.  J.  said  :  "  This  court  have  do 
jurisdiction  of  the  cause,  and  therefore  the  form  of  the  return  is  not  considerable/' 
Ttoysden,  J.  was  absent,  but  desired  Jones,  J.  to  declare  his  opinion,  that 
the  party  ought  to  be  remanded.  Sir  Thomas  Jones,  J.  further  said, 
"  that  where  the  courts  of  Westminster  have  taken  cognizance  of  privilege,  it 
has  been  only  an  incident  to  the  cause  before  them ;  but  in  that  case  the  direct 
point  of  the  matter  was  the  judgment  of  the  Lords."  To  apply  that  doctrine 
to  the  present  case :  it  was  admitted  there,  as  it  is  here,  that  privilege  may 
be  enquired  into  where  it  is  an  incident  in  the  cause;  and  it  was  not  enquired 
into  in  the  case  of  Lord  Shaftesbury,  because  it  was  not  an  incident,  bat 
was  the  direct  point  in  the  case  before  the  court.  [Lord  EUenborough,  C.  J. 
What  distinction  do  you  take  between  a  direct  and  an  incidental  question  of 
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privilege  ?  I  take  the  question  of  privilege  to  come  directly  in  judgment  before 
the  court,  upon  an  application  for  the  party's  discharge  upon  habeas  corpus.] 
If  upon  the  trial  of  an  ejectment  to  recover  an  estate,  a  question  arose  upon  the 
validity  of  a  marriage  ;  and  the  legitimacy  and  right  of  the  claimant  depended 
upon  the  legality  of  that  marriage  ;  the  court  must  decide  that  question,  (though 
properly  a  question  of  ecclesiastical  conusance,)  because  it  arises  before  them 
collaterally.  The  direct  point  in  that  case  is,  whether  the  party  claiming  be 
entitled  to  the  estate :  which  depends  on  the  collateral  point,  whether  the  mar- 
riage be  tween  A.  and  B.,  from  whom  he  claims  title  by  decent,  be  a  legal 
one.  The  court  must  of  necessity  decide  that  question  which  arises  thus 
collatterally :  and  perhaps  collaterally  would  be  a  more  correct  term  than 
incidentally.  But  suppose  A.  and  B.  had  been  cited  into  the  ecclesias- 
tical court  for  cohabiting  together,  without  being  legally  married ;  and  the 
ecclesiastical  court  pronounced  the  marriage  void;  and  directed  the  writ 
de  excommunicato  capiendo  to  be  issued  thereupon ;  and  suppose  the  party 
to  be  taken,  and  an  action  brought  by  him  against  the  officer  for  the  execution 
of  that  writ :  there  the  question  of  the  legality  of  the  marriage  having  been 
directly  decided  by  the  court  to  which  the  decision  of  it  belonged,  and  not 
merely 'collaterally;  tbe  judgment  of  the  ecclesiastical  court  would  be  conclu- 
sive in  favour  of  the  defendant  in  such  acction,  who  had  only  acted  in  execu- 
tion of  the  judgment  of  a  court  of  competent  jurisdiction.  The  justification  runs 
back  in  a  direct  line  from  the  act  complained  of  to  the  judgment  of  the  ecclesi- 
astical court ;  the  one  springs  out  of  the  other,  and  the  two  are  connected  togeth- 
er. But  in  the  case  of  the  ejectment,  where  the  same  question  might  arise,  there 
is  no  judgment  in  the  ecclesiastical  court  connected  with  the  immediate  cause 
of  action  in  the  court  of  common  law :  the  question  of  marriage  may  be  said 
therefore  to  arise  incidentally  or  collaterally,  and  the  court  of  common  law 
are  obliged  to  decide  upon  it  with  such  lights  as  they  can  get,  lest  the  princi- 
pal cause,  the  title  to  the  estate,  should  stop  for  want  of  such  previous  decision. 
In  like  manner  the  Christian  courts  must  sometimes  decide  questions  of  com- 
mon law  :  not  that  they  pretend  to  be  competent  to  decide  them  ;  but  because, 
without  such  decision,  the  principal  cause,  which  is  within  their  proper  juris- 
diction, would  stand  still.  So  the  common  law  courts  are  often  under  the  ne- 
cessity of  expounding  the  law  of  foreign  countries,  where  that  may  become 
necessary  in  the  progress  of  a  cause  of  which  they  have  jurisdiction.  [Lord 
EUen&oroughy  G.  J.  The  question  may  be  said  to  arise  directly,  where  it  is 
the  direct  and  immediate  fruit  of  the  judgment  of  the  other  court,  which  has 
exclusively  the  power  to  pronounce  upon  it.]  The  only  reason  for  using  the 
word  "  incidentally"  is  because  it  is  to  be  found  in  former  cases  upon  this  su r> 
ject. 

The  case  of  The  Queen  v.  Paty  and  Others,  2  Ld.  Ray.  1105,  gave  rise  to 
much  heated  discussion,  upon  the  question,  whether  or  not  the  House  of  Com- 
mons had  acted  correctly  in  determining,  that  an  action  brought  against  a  re- 
turning officer  for  having  rejected  votes  at  an  election  was  a  breach  of  privi- 
lege. The  House  having  committed  those  who  were  concerned  in  bringing 
the  action,  they  sued  out  writs  of  habeas  corpus ;  to  which  the  warrant  of 
commitment  issued  by  the  Speaker  was  returned  ;  stating,  "  that  by  virtue  of 
an  order  of  the  House  of  Commons,  &c.  these  are  to  require  you  forthwith, 
upon  sight  thereof,  to  receive  into  your  custody  the  body  of  John  Paty,  who, 
as  it  appears  to  the  House  of  Commons,  is  guilty  of  commencing  and  prosecut- 
ing an  action  at  common  law  against  the  kite  constables  of  Aylesbury,  for  not 
allowing  his  vote  in  the  election  of  members  to  serve  in  parliament;  contrary 
to  the  declaration,  in  high  contempt  of  the  jurisdiction,  and  in  breach  of  the 
known  privileges  of  this  House,"  &c.  The  question  in  effect  was  whether 
this  warrant  upon  the  face  of  it  stated  a  legal  cause  of  commitment.  Lord 
Holt  certainly  was  of  opinion  that  it  did  not ;  for  that  the  prosecuting  of  the 
action  being  in  itself  a  legal  act,  and  the  right  of  the  subject,  could  not  be  a 
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breach  of  privilege ;  and  consequently  that  the  party  ought  to  be  discharged. 
But  the  eleven  other  judges  were  of  a  different  opinion;  and,  as  Mr.  Justice 
Blackstone  said  in  Crosby's  case,  3  Wils.  205,  "  we  must  be  guided  by  the 
eleven,  and  not  by  the  single  one."  The  eleven  judges  were  of  opinion,  that 
the  court  had  nothing  to  do  with  the  consideration,  whether  or  not  it  was  a 
contempt  of  the  House  of  Commons :  the  House  having  determined  it  to  be 
so,  they  were  bound  to  give  credence  to  that  determination ;  and  the  party  was 
accordingly  remanded.  Without  going  through  the  whole  of  the  judgment  in 
Paty's  case,  it  is  sufficient  to  refer  to  what  was  there  said  by  one  of  the 
judges,  a  very  eminent  man,  Mr.  Justice  John  Powell.  He  observed,  that  it 
was  the  first  cause  of  the  kind  that  had  been  before  that  court,  and  differed 
from  Lord  Shaftesbury's  case,  because  he  was  a  member  of  the  house  of  peers, 
and  ihey  might  have  other  powers  over  their  own  members  than  thev  had 
over  their  fellow  subjects  without  doors.  He  said,  "  the  court  cannot  judge  of 
the  return ;  first,  because  they  were  committed  by  another  law,  and  consequent- 
ly we  cannot  discharge  them  by  that  law  by  which  they  were  not  committed.'' 
Now  that  is  perfectly  correct ;  they  had  been  committed  by  another  law,  that 
is,  by  the  law  of  parliament ;  and  those  who  were  the  primary  judges  of 
the  law  of  parliament  had  determined  that  they  had  been  guilty  of  a 
breach  of  privilege.  He  says,  "  There  is  a  lex  parliament ;  for  the  common 
law  is  not  the  only  law  in  this  kingdom  ;  and  the  House  of  Commons  do 
not  commit  men  by  the  common  law,  but  by  the  law  of  parliament.  The 
House  of  Lords  have  a  power  of  judicature  by  the  common  law  upon  writs  of 
error,  but  they  cannot  proceed  originally  in  any  cause.  But  they  proceed  too 
in  another  manner  in  the  case  of  their  own  privileges;  and  therein  the  judges 
do  not  assist,  as  they  do  upon  writs  of  error ;  and  their  proceeding  in  that 
case  is  by  the  lex  parliamenti.  So  the  Commons  have  also  a  power  of  ju- 
dicature, and  so  is  4  Inst.  23. ;  but  that  is  not  by  the  common  law,  but  by 
the  law  of  parliament,  to  determine  their  own  privileges  :  and  it  is  by  this 
law  that  these  persons  are  "committed.  This  court  may  judge  of  privilege, 
but  not  contrary  to  the  judgment  of  the  House  of  Commons;  which  yet  we 
must  do  in  this  case  if  we  discharge  these  persons  from  their  imprisonment; 
which  is  the  ooly  judgment  the  House  of  Commons  can  give  upon  their  de- 
termination that  these  persons  have  been  guilty  of  a  breach  of  their  privileges." 
Pursuing,  then,  the  reason  of  Mr.  Justice  John  Powell ;  how  can  this  court 
determine  that  this  action  of  trespass  is  maintainable  against  the  officer  who 
executed  the  process  of  the  House  of  Commons ;  without  determining,  that 
the  house  acted  wrong  in  coming  to  that  resolution,  and  issuing  that  process. 
"  This  (he  says)  is  drawing  the  plea  ad  aliud  examen ;  and  yet  the  House  of 
Commons  are  the  supreme  judges  of  their  own  privileges.  This  Court  judges 
of  privilege  only  incidentally  ;  and  so  it  did  in  Benyon's  case  and  in  the  case  of 
Ashby  v.  White ;  for  when  an  action  is  brought  in  this  court,  judgment  must  be 
given  one  way  or  other."  That  is  the  reason  why  the  court  must  decide  upon 
questions  of  privilege.  Then  he  proceeds  to  exemplify  it  by  saving ;  "  So  they 
do  in  ecclesiastical  matters,  when  a  question  of  that  nature  arises  in  an  action 
brought  before  them ;  as  in  the  case  of  the  quaker's  marriage  depending  in  the 
court  of  Common  Pleas :  but  their  judgment  will  not  bind  the  Ecclesiastical 
Court;  and  therefore  if  such  a  marriage  should  be  adjudged  at  law  to  he  a 
good  marriage,  and  yet  afterwards  the  parties  should  be  cited  into  the  Ecclesi- 
astical Court  for  living  in  fornication,  and  excommunicated,  and  taken  upon 
the  capias  excommunicatum,  this  court  could  not  discharge  them  upon  a  ha- 
beas corpus.  So  hare  the  court  of  Parliament,  he  said,  was  a  superior  court 
to  this  court ;  and  though  the  King's  Bench  have  a  power  to  prevent  excesses 
of  jurisdiction  in  courts,  yet  they  cannot  prevent  such  excesses  in  Parliament; 
because  that  is  a  superior  court  to  them,  and  a  prohibition  was  never  moved 
for  to  the  Parliament,"  &c.  That  is  an  express  authority,  that  where  a  part}' 
is  committed  by  the  House  of  Commons  for  a  contempt  in  a  breach  of  their 
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privileges,  and  is  brought  before  tbis  court  upon  a  habeas  corpus,  this  court 
will  not  inquire  whether  he  has  been  guilty  of  a  breach  of  privilege  or  not ; 
but  the  court  will  say,  tbat  the  decision  of  that  question  does  not  belong  to 
them  ;  the  necessity  of  deciding  it  does  not  exist ;  and  that  having  been  al- 
ready decided  in  the  very  case  by  more  competent  judges  of  the  subject,  this 
court  cannot  re-consider  their  judgment ;  but  presuming  it  to  be  right,  and 
that  they  have  proceeded  in  the  legal  course ;  this  court  cannot  undertake  to 
say  that  that  which  was  done  in  the  execution  of  a  judgment  pronounced  by 
a  competent  authority  was  illegal,  because  they  might  be  of  opinion  that  the 
original  judgment  was  wrong;  inasmuch  as  the  matter  of  that  judgment  be- 
longed to  the  House,  and  not  to  this  court,  and  they  were  bound  conclusively 
by  that  judgment  upon  the  very  point.  The  court  recollects  the  manner  in 
which  the  House  of  Commons  proceeded  aginst  Lord  Chief  Justice  Pember- 
ton,  and  the  other  judges  of  this  court. (a)     But  without  entering  into  the  dis- 

(a)  Thii  alludes  to  proceedings  in  the  Home  of  Commoni  in  1689,  1  Wil.  &  Mary, 
against  the  judge*  of  K.  B,  upon  occasion  of  a  judgment  given  by  them  so  long  before  as  in 
Easter  term,  34  Car.  2.  in  an  action  of  trespass  brought  by  one  Jay  sgainst  Topham  t  the  Ser- 
jeant at  arms  of  the  House,  for  arresting  and  imprisoning  the  plaintiff.  To  which  the  defend- 
ant pleaded  an  order  of  the  House  for  arresting  Jay  and  bringing  him  to  the  bar,  by  virtue  of 
which  the  defendant  took  and  detained  him  for  that  purpose  :  and  this  was  pleaded  to  the 
jurisdiction  of  the  court,  instead  of  being  pleaded  in  bar  to  the  action.  On  which  there  was 
a  demurrer  ;  and  the  court  adjudged  that  the  defendant  should  answer  over  on  account  of  the 
informality  of  the  plea.  This  in  substance  is  the  account  given  of  the  proceeding  by  Lord  C. 
J.  Pemberton,  when  summoned  with  the  other  judges  of  the  court  before  the  house  of 
Commons  to  answer  for  their  conduct  on  that  occasion  :  as  it  may  be  collected  from  the  Jour- 
nals, and  8  St.  Tr.  2.  But  as  there  is  no  account  of  the  pleadings  in  that  case  in  print,  I 
have  subjoined  so  much  of  them  aa  is  material  from  a  copy  of  the  record,  with  which  I  have 
been  furnished.  The  record  is  intitled  of  Hil.  38  &  84  Car  2.  in  B.  R.  Rot  1165.  The 
declaration  is  in  the  common  form  by  John  Jay  against  John  Topham,  for  a  trespass,  assault, 
and  false  imprisonment,  and  detaining  him  in  custody  for  10  days,  until  the  plaintiff  paid 
30/.  for  kit  liberation. 

Plea. — Et  prajdictus  Johannes  Topham  per  R.  G.  attornatom  snoro  venit,  et  defendit  Tim 
at  injoriam,  et  dicit  quod  curia  dioit  doroini  regis  nunc  hie  cognitionem  placiti  pnedicti  habere 
noo  debet ;  quia  dicit,  quod  ad  parlianieotum  domini  regis  inchoatum  et  tentum  apnd  Westm. 
&c  ipse  idem  Johannes  Topham  fuit  Serviens  ad  arma  legitime  constitutes,  et  attendens 
milites,  cives,  et  burgenses  parliament!  pnedicti  in  parliamento  illo  tunc  assemblatos,  scilicet 
apod  Wettm,  &c.  qoodque  ipso  pnadicto  Johannenc  8ervientead  arma  existente,  per  milites, 
cWes,  et  burgenses  prasdictos  in  parliamento  pnadicto  in  Domo  Common  in  m  ejusdem  parlia- 
ment! sic  assemblatos,  ordinetom  et  preceptum  fuit  ipso  pradicto  Johanni  Topham,  secun- 
dum legem  et  consuetudinem  parliament!,  quod  ipse  prssdictos  Johannes  Topham  pradictum 
Johannem  Jay  adduceret  ad  barram  domus  illius  m  custodia  ipsios  Johannit  Topham  ;  vir- 
tute  cujus  quidem  ordinie  et  psscepti,  durante  sessiooe  parliamenti  pnedicti,  ipse  idem  Johan- 
nes Topham  pnedictum  Johannem  Jay  cepit  et  detinuitadadducendnm  ipsum  Johannem  Jay 
ad  barram  pnedicti  Domus  Communium  prsdictoiom ;  qua  quidem  captio  et  detentio  ex 
causa  predicts  est  eadem  msuitus,  captio,  et  imprisonamentom  prssdicti  Johannit  Jay  in  nar- 
ratione  pnedicta  soperius  fieri  supposita  :  ideoque  materia  ilia  per  milites,  cives,  et  burgenses 
parliamenti  in  parliamento  assemblatos,  et  non  alibi,  examinan  et  detorminari  debet.  Et  hoc 
paratos  est  venficsre :  Uode  non  intendit  quod  curia  dicli  domini  regis  nunc  hoc  placitum 
pnedictom  uherius  cognosscere  velit  ant  debeat,  &c. 

To  tbis  plea  the  plaintiff  demurred. — Et  pnadictus  Johannes  Jay  dicti  quod  pro  aliqua  per 
prcdictum  Johannem  Topham  praeallegata,  curia  dicti  domini  regis  nunc  hie  cognitionem 
placiii  pnedicti  babendi  precludi  non  debet ;  quia  dicit  quod  placitum  praedictum  per  ipsum 
J.  Topham  modo  et  forma  praedictis  placitatnm,  materiaaue  in  eodem  contenta  minus  suffici- 
entia  in  lege  existunt  ad  curiam  dicti  domini  regis  nunc  bic  a  cognitionem  placiti  pnedicti  ha- 
bendo  precludendum  :  ad  quod  quidem  placitum  modo  et  forma  praedictis  placitum  neeesse 
non  habet,  nee  per  legem  terrae  tenetur  aliquo  modo  respondere. .  Et  hoc  paratos  est  verifi- 
ctre.  Undo  pro  de  fectu  sufficients  responsi  in  hac  parte,  ipse  idem  Johannes  Jay  petit  ju- 
dicium, et  quod  euria  dicti  domini  regis  nunc  bic  placitum  praedictum  ulteriuscognoscere  Toi- 
let, et  quod  idem  Johannes  Topham  ad  billam  pradictam  olterius  respondeat,  &c.  Et  pro 
eausis  roorationis  in  lege  super  placito  illo,  idem  Johannes  Jay,  joxta  formam  statuti,  &c.  os- 
lendit,  et  curiae  hie  demonstrat,  lias  caasas  sobseqnentes,  vidt,  eo  quod  placitum  praedictum 
soperius  placitatnm  ad  juritdictionem  euria  domini  regit  nunc'Jiic  non  est  placttabile  pott 
flsnam  defentionem  factum :  ac  quod  placitum  illud  et  totaliter  insufficiens  et  minime  retpon- 
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cussion,  whether  the  plea  in  that  case  was  to  the  jurisdiction,  or  in  bar ;  (for 
whatever  it  was  called,  it  must  have  operated,  if  at  all,  as  a  plea  in  bar;)  that 
case  shews  what  the  opinion  of  the  judges  of  this  court  then  was  upon  that 
subject :  though  tbey  sturdily  refused  to  recede  from  the  judgment  they  had 
pronounced,  and  chose  rather  to  suffer  imprisonment  than  to  apologize  for 
doing  that  which  they  thought  right.  But  Lord  C.  J.  Pemberton  said  upon 
that  occasion  ;  "  It  is  allowed  by  all  people  living,  I  think  no  judge  ever  de- 
nied it,  that  the  order  of  this  house  was  sufficient  to  take  any  one  into  custo- 
dy :  no  judge,  I  presume,  ever  thought  otherwise.  But  if  this  be  pleaded  to 
the  jurisdiction  here,  the  hands  of  the  court  are  closed ;  so  that  whether  he 
had  such  an  order  or  not  is  not  to  be  inquired  of  by  the  court.  But  if  it  be 
pleaded  in  bar  so,  it  is  a  good  bar,  and  he  will  have  as  much  advantage  as 
any ;  and  all  people  must  allow  it  is  a  good  bar.  Therefore  I  would  pray 
you  (the  house,)  that  you  would  consider  that  in  this  case,  here  is  nothing  of 
your  privileges,  nothing  of  the  jurisdiction  of  this  court,  is  called  in  question, 
but  only  the  manner  of  making  use  of  it." 

[Lord  EUenborough,  C.  J.  It  is  surprising  upon  looking  at  the  record  in 
that  case,  how  a  judge  should  have  been  questioned,  and  committed  to  prison 
by  the  House  of  Commons,  for  having  given  a  judgment,  which  no  judge 
who  ever  sat  in  this  place  could  differ  from.  The  plea  there  began  as  plea 
in  bar,  and  concluded  in  abatement.  There  was  a  special  demurrer,  too, 
alleging  for  cause,  that  the  plea  did  not  answer  the  whole  matter  of  the  dec- 
laration. I  do  not  see  how  any  judge,  sitting  in  judgment  upon  a  record  so 
framed,  could  possibly  have  given  any  other  judgment  than  the  court  gave 
in  that  case.  But  you  are  not  interested  in  defending  that  commitment 
The  Attorney  General ,  observed,  that  probably  the  matter  was  not  so  well 
understood  at  that  time.  Lord  Ellenborough,  C.  J.  It  was  after  the  Revo- 
lution, which  makes  such  a  commitment  for  such  a  cause  a  little  alarming. 
It  must  be  recollected,  that  Lord  C.  J.  Pemberton  stood  under  the  disadvan- 
tage, at  that  period,  of  having  been  one  of  the  judges  who  had  sat  on  the  trial 
of  Lord  Russell,  3  St.  Tr.  705.  and  therefore  did  not  stand  high  in  popularity 
after  the  Revolution,  when  the  judgment  and  attainder  in  his  case  had  been 
recently  reversed  by  parliament.  1  W.  &  M.  I  would  not  however,  have  it 
for  a  moment  supposed,  that  I  cast  the  least  reflection  upon  Lord  C.  J.  Pem- 
berton for  his  conduct  in  court  upon  that  trial.  He  was  a  man  of  em- 
inent learning;  and  being  no  favorite  of  either  party  at  that  time,  for  he  was 
shortly  after  that  trial  removed  from  his  situation,  (a)  was  probably  an  honest 

det  ad  tolas  materia*  in  narratione  predicts  superios  specificatas  ;  et  caret  substantia  et  for- 
ma, &c. 

The  joinder  id  demurrer  is  in  the  common  form,  insisting  upon  the  sufficiency  of  the  plea. 

8ed  quia  Curia  dicti  domini  regis  none  hie  de  ludiciosuo  de  et  superpremisses  reddendo 
nondnm  advisatur,  &c.  a  future  day  is  given  to  the  parties  :  and  there  the  roll  in  this  cause 
ends. 

In  the  next  term,  viz.  Easter ,"35  Car.  2.  Rol.  101.  there  is  an  entry  of  a  declaration  of /ay 
against  Topham,  for  80/.  money  had  and  received  :  to  which  Topham  pleaded  the  general 
issue  ;  but  no  further  proceedings  in  this  cause  are  stated.    It  is  observable  that   Tbpham't 

Slea  to  the  first  declaration  takes  no  notice  of  tin  charge  of  continuing  the  plaintiff*  in  custo- 
y  till  payment  of  the  80/. ;  to  which  the  latter  part  of  the  demurrer  evidently  applies.  This 
is  alluded  to  by  Lord  C  J.  Pemberton  in  assigning  the  reasons  of  his  judgment  to  the  Home 
of  Commons.  "  If  (save  he)  Mr.  Topham  had  abused  his  authority,  and  done  any  outra- 
geous thing  ;  if,  when  he  had  an  oidei  to  bring  a  member  to  the  bar  of  this  bouse,  he  had 
kept  him  extravagantly,  and  not  brought  him  thither,  but  exacted  money  of  him  :  if  the  case 
in  fact  were  so  ;  it  is  certain  he  ought  to  have  been  punished,  and  to  return  damages  to  the 
person  injured."  Sir  Thomus  Jones  spoke  moie  precisely  to  this  point  in  the  passage  after- 
wards cited  by  the  Attorney- General. 

(a)  Sir  Francis  Pemberton  was  Chief  Justice  of  the  court  of  C.  B.  at  the  time  of  Lord 
Riuseir*  trial  at  the  Old  Bailey  on  the  18th  of  July,  1688,  and  was  succeeded  by  Sir 
Thomus  Jones  in  the  September  following.  A  memorandum  in  p.  10.  (of  the  second  series 
of  paging)  of  the  Great  Quo  Warranto  case  against  the  city  of  London,  says  that  when  the 
demurrer  was  joined,  viz.  Mich,  term.  34  Car-  2.  (A.  D.,  1682.)  Mr.  Serj.  Pemberton  wai 
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man.  Not  can  I  find  fault  with  his  direction  in  matters  of  law  upon  that 
trial.  The  Attorney-  General  having  also  described  Lord  G.  J.  Pemberton, 
with  reference  to  his  examination  before  the  house  of  commons,  as  one  of  the 
boldest  judges  who  ever  spoke ;  his  Lordship  observed,  that  Lord  G.  J.  Holt 
was  a  still  bolder  judge :  for  when  he  was  summoned  before  a  committee  of 
the  House  of  Lords  appointed  to  hear  and  report  his  reasons  to  the  house  for 
his  judgment  in  the  Banbury  case,  1  Ld.  Raym.  18.  he  said,  that  if  the  re* 
cord  were  removed  before  the  Peers  by  error,  so  that  it  came  judicially  before 
them,  he  would  give  his  reasons  very  willingly ;  but  he  would  not  be  ques- 
tioned for  the  reasons  of  his  judgment  in  that  manner.  This  happened  with- 
in a  few  years  after  the  proceeding  against  Lord  G.  J.  Pemberton,  .which  no 
doubt  Lord  Holt  had  then  in  his  contemplation.  The  Attorney- General  then 
observed,  with  reference  to  the  Banbury  case,  that  the  ground  on  which  the 
judgment  by  the  House  of  Lords  against  the  claim  of  peerage  (which  judg- 
ment was  replied  by  the  then  Attorney-General  to  the  plea  of  peerage  and 
misnomer  pleaded  to  the  indictment  for  murder  in  that  case,)  was  held  not 
to  conclude  the  question,  was  because  the  proper  course  had  not  been  pursued 
to  bring  the  question  of  peerage  in  judgment  before  the  Lords ;  and  therefore 
it  was  coram  non  judice ;  for  the  resolutions  of  the  Lords  in  that 
case  were  taken  upon  a  petition  from  the  defendant  to  the  House  it- 
self to  be  tried  by  his  peers;  whereas  the  proper  course  for  the  trial 
of  the  right  to  a  peerage  is  by  petition  from  the  claimant  to  the  Khar ; 
wbo  thereupon,  if  he  have  any  doubt  upon  the  matter,  refers  it  to  the 
Lords  to  examine  into  it,  and  make  their  report  of  it  to  him ;  and  up- 
on their  report  the  King  determines  it  This  statement  was  assented  to  by 
Lord  Ellenborough,  C.  J.,  who  observed,  that  the  record  was  set  out  in  Tre- 
ma&ne,  Trem.  11,  and  the  point  very  fully  and  clearly  stated  in  Skinner(a) ; 
and  added,  that  though  the  Lords  appeared  to  have  had  full  jurisdiction  upon 
the  question,  whether  or  not  they  would  grant  a  certiorari  for  removing  the 
record :  yet,  (without  meaning  to  commit  himself  upon  the  question,)  perhaps 
it  might  be  considered  that  they  had  outstepped  the  bounds  of  their  province 
hi  adjudicating  upon  the  petitioner's  right  to  the  peerage,  without  a  direct  re- 
ference to  them  from  the  crown  upon  the  subject.] 

Chief  Justice  of  the  K.  B.t  hot  before  Hilary  term,  that  it  came  to  be  argued,  be  was  re- 
moved and  made  Chief  Justice  of  the  C  B.t  and  Sir  Edmund  Saunders  was  made  Chief 
Justice  of  the  K.  B.  And  it  appears  from  p.  119.  (that  the  last  series  of  paging)  of  the 
same  book,  that  judgment  was  given  in?  Trinity  term,  85  Car.  2. ,  and  that  Lord  C.  J. 
Saunders  died  either  the  day  on  which  judgment  was  given,  or  the  next  day. 

Amongst  the  rolls  in  the  drown-Offiee  of  JC  B.  I  found  writs  tested  Edmd,  8aunder$  in 
Hilary  term,  84  &  85  Car.  2.  Amongst  others  there  is  one  so  tested  on  the  29th  January, 
34  Car.  2.,  and  another  on  12th  Feb.  25  Car.  2.,  the  commencement  of  the  reign  being  on 
the  30th  of  January.  The  writs  continue  tested  by  Saunders  into  Trinity  term,  85  Car.  2. ; 
one  so  tested  was  of  the  8th  of  June,  85  Car.  2.  But  on  the  27th  of  June,  85* Car.  2.  they 
are  tested  Thomas  Jones,  who  was  then  the  senior  puisne  judge  of  the  court,  in  whose  name 
writs  are  tested  on  the  vacancy  of  the  chief  justiceship.  From  the  number  of  writs  tested 
on  the  27th  of  June,  it  seems  as  if  it  was  the  last  day  of  Trinity  term  in  that  year.  The  first 
writ  I  found  upon  the  roll  tested  George  Jeff ries  as  C.  J.  was  of  the  date  of  the  23d  October, 
(1)  85  Car.  2.;  the  next  is  of  the  3d  of  November  ;  though  Rapin,  2  vol.  738.  says  that 
Sir  Geo.  Jeffreyt  was  appointed  C.  J.  of  K.  B.  in  December,  1683. 

The  Chronica  Jodicialia  states  that  Sir  Francis  Pemberton  was  appointed  Chief  Justice  of 
the  C.  B  on  the  22d  of  January,  1692  ;  which,  as  the  civil  year  then  began  in  March,  an- 
iwers  to  the  day  before  Hilary  term,  84  and  85  Car.  2;  and  in  Trinity  term  following,  i.  e. 
TV.  35  Car.  2.,  which  was  just  before  the  trial  of  Lord  Russel,  it  appears  by  tbe  book  of  fines 
a  C.  B.,  that  Sir  Francis  Pemberton,  as  Chief  Justice,  took  acknowledgments  of  fines  in  that 
term.  The  Chronica  Judicialia  mentions  the  appointment'  of  Sir  Thomas  Jones  as  Lord 
Chief  Justice  of  that  court  on  tbe  29th  of  September,  1683. 

(1)  This  was  before  the  last  contraction  of  Mich,  term,  by  st.  24  G.  2  c.  48.. 
(a)  Skin.  517.  522—5.,  and  vide  S  St.  Tr.  49.,  which  contains  the  account  of  the  whole 
proceedings,  including  these  in  the  House  of  Lords. 


340  CASES  IN  EASTEB  TERM 

The  Attorney-General,  in  continuation,  referred  to  a  subsequent  part  of 
Lord  C.  J.  Pembcrtoris  defence  before  the  House  of  Commons.     "  In  this 
"  case,  if  Mr.  Topham  comes  and  pleads  this  by  way  of  bar,  no  court  will  de- 
11  ny  but  it  is  a  good  justification  :  he  has  answered  to  the  thing,  and  justified 
"  what  he  has  done :  your  authority  will  be  allowed :  but  the  question  is, 
"  whether  this  shall  stop  the  court  that  they  shall  not  examine  it ;  for  any  man 
"  living  may  plead  such  a  plea.     Now  the  putting  him  to  plead  this  by  way 
"  of  bar  is  only  to  see  whether  what  he  hath  pleaded  is  true.     As  to  all  other 
"  cases,  when  you  allow  that  where  they  do  any  thing  in  prosecution  of  an 
"  act  of  parliament,  they  shall  give  it  in  evidence  under  the  general  issue ; 
"  this  is  by  way  of  bar,  and  you  do  in  no  way  oust  the  court  of  its  jurisdic- 
"  tion."    Being  called  upon  again  at  a  subsequent  time  to  state  further  rea- 
sons for  his  judgment,  he  gave  his  opinion  more  at  large :  in  the  course  of 
which  he  says  then ;  "  I  did  consider  with  myself  that  if  this  plea  should  be 
"  over-ruled,  the  defendant  was  at  no  prejudice :  for  the  same  matter  might  be 
"  pleaded  by  way  of  bar ;  and  it  would  have  been  admitted  a  good  bar,  if 
44  true ;  and  he  could  have  no  manner  of  prejudice,  that  I  know  of,  by  plead* 
"  ing  as  the  court  directs.     We  did  not  question  the  legality  of  your  orders, 
"  nor  the  power  of  them  :  but  the  great  business  was,  whether  he  had  pur- 
41  sued  this  order  of  the  House  of  Commons ;  and  that  was  the  thing  proper- 
"  ly  examinable.'*    Again,  he  says,  "  No  man  would  have  said  that  the  House 
44  should  not  have  made  such  an  order;  or  that  be  should  not  have  executed  it 
44  in  the  way  you  intended  it."     So  that  the  jurisdiction  of  the  House  to  com- 
mit in  that  case  was  completely  recognized  by  Lord  C.  J.  Pemberton.     Sir 
Thomas  Jones  says,  u  I  think  Mr.  Topham  was  advised  and  told,  that  he  ought 
"  to  plead  this  matter  in  bar ;  wherein  there  would  be  full  consideration  and 
11  perfect  regard  given  to  the  commands  and  authority  of  this  House,  and  all 
"  imaginable  reverence.     If  he  had  but  produced  a  copy  at  most  of  your  jour- 
44  nal,  that  had  been  sufficient :  and  no  judge  would  have  been  so  silly,  or  im- 
44  prudent  at  least,  to  have  said  that  had  not  been  a  good  and  sufficient  author- 
44  lty.     But  Mr.  Topham  thinks  it  not  fit  at  all  to  answer  in  this  plea  to  the 
44  taking  the  30Z. ;  to  which,  if  it  were  extortion  upon  the  subject,  I  am  sure 
44  that  whosoever  has  a  care  of  the  rights  of  the  subject,  as  you  have,  would 
44  not  have  suffered  the  subject  to  have  gone  without  remedy  and  satisfac- 
"  tion." 

Lord  Ettenborough,  C.  J.  Lord  C.  J.  Pemberton  had  no  occasion  to  make 
any  excuse  for  his  conduct ;  the  plea  was  bad  in  the  whole  of  it.  Part  of  the 
cause  of  action  alleged  in  the  declaration  was  for  detaining  the  plaintiff  till  he 
had  paid  a  sum  of  money  for  his  deliverance :  the  defendant  pleaded  the 
warrant  of  the  Speaker  to  the  serjeant  at  arms,  to  bring  the  plaintiff  to  the 
bar  of  the  house,  but  said  nothing  about  detaining  him  till  the  payment  of  the 
money.  It  had  a  double  vice  :  it  was  bad  in  that  respect,  and  also  as  being 
pleaded  both  as  a  plea  in  bar  and  in  abatement  to  the  jurisdiction :  there 
could  not  be  a  more  clearly  defective  plea  ;  and  the  court  could  not  have  de- 
cided otherwise  than  they  did,  unless  they  had  been  grossly  ignorant  or  inat- 
tentive to  their  duty.  But  the  judges  were  at  the  same  time  perfectly  agreed 
upon  that  which  is  the  question  here,  viz.  the  right  of  the  house  to  commit  for 
contempt] 

The  Attorney-General — Then  there  is  the  opinion  of  those  two  learned 
judges,  that  this  would  be  a  good  justification,  if  pleaded  in  bar.  The  next 
material  authority  is  The  King  v.  Murray,  1  Wils.  299,  in  1751,  where  up- 
on a  habeas  corpus  issued,  it  was  returned,  "  that  the  prisoner  was,  by  an  order 
44  of  the  House  of  Commons,  committed  to  Newgate /br  a  high  contempt  of  that 
44  House  :"  and  it  was  moved  to  bail  him  upon  the  habeas  corpus  act,  (3  Car.  2. 
c.  2.)  which  it  was  said  was  of  higher  authority  than  an  order  of  the  House 
of  Commons.  Wright,  J.  says;  "  It  appears,  upon  the  return  of  this  habeas 
44  corpus,  that  Mr.  Murray  is  committed  to  Newgate  by  the  House  of  Commons 
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*  for  a  high  and  dangerous  contempt  of  the  privileges  of  that  house  :"  and  it  is 
"  now  insisted  upon  at  the  bar,  that  this  is  a  bailable  case  within  the  meaning  of 
44  the  habeas  corpus  act.  To  this  I  answer,  that  it  has  been  determined  by  all 
"  the  judges  to  the  contrary ;  that  it  could  never  be  the  intent  of  that  stat- 
"  ute  to  give  a  judge  at  his  chambers,  or  this  court,  power  to  judge  of  the 
41  privileges  of  the  House  of  Commons.  The  House  of  Commons  is 
"  undoubtedly  a  high  court ;  and  it  is  agreed  on  all  hands,  that  they  have 
11  power  to  judge  of  their  own  privileges :  it  need  not  appear  to  us  what  the 
"  contempt  was,  for  if  it  did  appear,  we  could  not  judge  thereof  Lord 
"  Shaftesbury  was  committed  for  a  contempt  of  the  House  ;  and  being  brought 
"  here  by  a  habeas  corpus,  the  court  remanded  him.  And  no  case  has 
**  been  cited  whereever  this  court  interposed.  The  House  of  Commons  is 
"  superior  to  this  court  in  this  particular."  &c.  Dennison,  J.  says,  "  In  this 
"  case  we  granted  the  habeas  corpus,  not  knowing  what  the  commitment  was 
"  for :  but  now  it  appears  to  be  for  a  contempt  of  the  privileges  of  the  House 
"  of  Commons.  What  these  privileges  (of  either  house)  are,  we  do  not  know ; 
"  nor  need  they  tell  us  what  the  contempt  was ;  because  we  cannot  judge  of  it : 
"  for  I  must  call  this  court  inferior  to  the  House  of  Commons,  with  respect  to 
"  judging  of  their  privileges  and  contempts  against  them,"  &c.  Then  Mr. 
Justice  Foster,  who  will  not  be  suspected  of  truckling  to  the  authority  of  the 
House,  or  of  deserting  the  rights  of  the  subject,  for  the  purpose  of  recommend- 
ing himself  to  persons  in  power,  says :  "  The  law  of  parliament  is  part  of 
"  the  law  of  the  land ;  and  there  would  be  an  end  of  all  law  if  ihe  House  of 
"  Commons  could  not  commit  for  a  contempt.  All  courts  of  record,  even  the 
u  lowest,  may  commit  for  a  contempt.  And  Lord  Holt,  though  be  differed 
"with  the  other  judges,  yet  agreed  that  the  House  might  commit  for  a  con- 
"  tempt  in  the  face  of  the  House."  [Lord  EUenborough,  C.  J.  There  Mr. 
Justice  Foster  states  Lord  Holt's  opinion  much  more  narrowly  than  it  is  laid 
down  in  the  report  of  Lord  Raymond,  He  did  not  confine  it  to  cou tempts  in 
the  face  of  the  House.  And  Lord  Holt  is  the  stronger  witness  in  favour  of 
their  general  power  to  commit  for  breach  of  privilege,  because  he  was  arguing 
against  the  power  exercised  by  the  House  on  that  occasion.  He  there  says : 
"  He  made  no  question  of  the  power  of  the  House  of  Commons  to  commit: 
"  they  might  commit  any  man  for  offering  an  affront  to  a  member,  or  for  a 
"  breach  of  privilege :  nay,  they  might  commit  for  a  crime,  because  they  might 
41  impeach."  He  must  be  understood,  however,  with  some  limitation,  when 
speaking  of  their  power  to  commit  for  a  crime,  because  they  may  im- 
peach :  it  must  be  understood  of  a  commitment  for  the  purpose  of  impeach- 
ment.] 

The  case  of  The  King  v.  Crosby,  3  Wils.  188.  2  Blac.  Rep.  754.  11  St.  Tr. 
335,  which  follows  next,  was  as  much  litigated  as  any  case  ever  was.  No 
attempt  was  left  untried  in  order  to  beat  down  the  authority  of  the  House  of 
Commons  in  that  commitment ;  but  no  court  (a),  or  judge(fl)  in  either  of  the 
courts,  was  to  be  found,  who  expressed  the  slightest  shadow  of  doubt  upon 
the  legality  of  the  commitment ;  and  no  attempt  was  made  to  carry  the  case 
further.  If  it  had  entered  into  the  mind  of  any  man  to  conceive  that  the  par- 
ty, though  not  entitled  to  his  discharge  under  a  habeas  corpus,  might  still  have 
trough:  bis  action  against  the  officer  who  arrested  or  the  gaoler  who  detained 
him,  there  can  be  no  doubt  but  that  experiment  also  would  have  been  made. 
Upon  that  occasion  the  same  doctrine  was  laid  down  by  the  court  of  Common 
Pleas,  as  had  been  before  maintained  by  Mr.  Justice  John  Powell,  in  the  case 
of  The  Queen  v.  Paty,  3  Wils.  199.  Speaking  of  that  case,  Lord  C.  J.  De 
Grey,  says,  "  In  the  case  of  the  Aylesbury  men,  the  council  admitted,  Lord 

(a)  The  application  to  the  Court  of  Exchequer  wet  made  by  Mr.  Alderman  Oliver,  who 
tieod  in  the  tame  situation,  3  Blac.  Rep.  758. 
(A)  An  application  waa  made  to  Lord  Mansfield,  C.  J.  of  B.  R.  in  the  vacation. 
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44  C.  J.  Holt  owned,  and  the  House  of  Lords  acknowledged,  that  the  House  of 
44  Commons  had  power  to  commit  for  contempt  and  breach  of  privilege.  Id* 
41  deed,  it  seems  they  mast  have  power  to  commit  for  any  crime,  because  they 
41  have  power  to  impeach  for  any  crime.  When  the  House  of  Commons  ad- 
"judge  any  thing  to  be  a  contempt  or  a  breach  of  privilege,  their  adjudication 
4*  is  a  conviction,  and  their  commitment  in  consequence  is  in  execution ;  and 
"no  Court  can  discharge  or  bail  a  person  that  is  in  execution  by  the  judgment 
44  of  another  Court.  The  House  of  Commons,  therefore,  having  authority  to 
44  commit,  and  that  commitment  being  in  execution,  the  question  is,  what  can 
44  this  Court  do.  It  can  do  nothing  when  a  person  is  in  execution  by  the 
44  judgment  of  a  court  having  a  competent  jurisdiction  ;  in  such  case  this  court 
44  is  not  a  court  of  appeal."  After  much  more  to  the  same  purpose,  Lord  C. 
J.  De  Grey  proceeds  :  44  There  is  a  great  difference  between  matters  of  privi- 
14  lege  coming  incidentally  before  the  Court,  and  being  the  point  itself  before 
44  the  Court :  in  the  first  case  the  Court  will  take  notice  of  them,  because  it  is 
41  necessary  in  order  to  prevent  a  failure  of  justice.  As  in  Lord  Banbury's 
44  case,  where  the  Court  of  K.  B.  determined  against  the  determination  of  the 
44  House  of  Lords :  but  in  that  case  they  considered  the  legality  and  validity 
44  of  the  letters  patent,  without  regarding  the  other  right  of  a  seat  in  the  House 
44  of  Lords,  with  which  the  Court  did  not  concern  themselves. "  [Lord  Ellen* 
borough,  C.  J.  In  that  respect  Lord  C.  J.  De  Grey  was  incorrect :  that  is 
not  a  true  statement  of  the  decision  in  that  case.  The  Court  of  K.  B.  held, 
amongst  other  things,  that  the  Lords  had  no  authority,  upon  a  mere  petition 
for  a  certiorari,  to  make  a  binding  decision  upon  a  right  of  peerage.](a). 
Lord  C.  J.  Be  Grey  afterwards  adds,  that  that  case  differs  much  from  those 
which  the  Court  would  determine,  M  because  it  does  not  come  incidentally  be- 
41  fore  us,  but  is  brought  before  us  directly,  and  is  the  whole  point  in  question; 
14  and  to  determine  it,  we  must  supersede  the  judgment  and  determination  of 
44  the  House  of  Commons,  and  a  commitment  in  execution  of  that  judgment" 
He  then  proceeds  to  answer  the  argument  that  had  been  raised,  of  the  possi- 
ble abuse  of  such  a  power  by  the  House  of  Commons ;  which  he  shews  would 
hold  also  against  every  other  jurisdiction  ;  and  concludes  with  referring  to  the 
decisions  in  the  cases  of  Lord  Shaftesbury  and  Mr.  Murray ;  in  the  lat- 
ter of  which  he  says,  that  "  all  the  judges  agreed  that  he  must  be  remanded, 
44  because  he  was  committed  by  a  Court  having  competent  jurisdiction. 
44  Courts  of  justice  have  no  cognizance  of  the  acts  of  the  houses  of  parlia- 
44  ment,  because  they  belong  ad  aliud  examen.  All  the  Court  agreed 
that  the  Lord  Mayor  should  be  remanded.  A  habeas  corpus  was  also  moved 
for  by  Alderman  Oliver,  2  Blac.  Rep.  758,  in  the  court  of  Exchequer,  and 
the  Barons  were  unanimously  of  opinion  with  the  Court  of  Common  Pleas. 
No  writ  of  habeas  corpus  was  sued  out  returnable  in  this  court  But  it  was 
still  open  to  them  to  have  brought  actions  of  trespass,  if  so  advised  ;  for  the 
order  of  remand  upon  the  several  writs  of  habeas  corpus  could  not  have  been 
pleaded  in  bar  to  such  actions ;  and  the  not  bringing  any  actions  shews  tbe 
opinions  of  those  who  advised  the  parties,  that  no  such  actions  could  have 
been  maintained  ;  for  if  the  judges  had  so  thought,  they  would  have  deliver- 
ed the  parties  out  of  custody  instead  of  remanding  them  to  imprisonment 
It  is  sufficient  to  advert  to  The  King  v.  Flower,  8  Term  Rep.  314,  not  as 
containing  any  new  doctrine,  but  merely  as  being  the  more  recent  case,  and 
because  it  was  brought  before  this  Court ;  and  for  tbe  purpose  of  observing 
that  no-action  of  trespass  was  brought  against  the  officers  who  had  the  cus- 
tody of  that  person. 
Here,  then,  is  a  concurrent  stream  of  authorities,  including  all  the  text  writ- 

(a)  Vide  the  4th  reason  in  Rex  tt  Rfgina  v.  JKioifyt,  Balk.  511.  "  Hero  wu  a©  js»J- 
"  ment:  a  Court  ean  give  no  judgment  in  a  thing  not  depending,  or  that  does  not  come  io  • 
"  judicial  way  before  that  Court,"  etc. 
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era  of  the  law  and  of  the  history  of  the  times,  and  all  the  adjudged  cases, 
all  concurring  in  support  of  the  right  of  the  House  of  Commons  to  commit 
for  contempts  in  breach  of  their  privileges,  and  that  they  are  the  judges  of 
what  those  privileges  are,  and  whether  those  who  are  accused  before  them 
have  been  guilty  of  a  breach  of  them  ;  and  that  when  they  have  decided  that 
a  party  has  committed  a  breach  of  privilege,  and  have  directed  that  he  should 
be  imprisoned  for  such  breach,  and  have  ordered  their  officer  to  issue  war* 
rants  for  his  apprehension  and  detention,  which  warrants  have  been  execut- 
ed ;  their  judgment  is  final,  and  cannot  be  questioned  iu  any  other  court 
whatever.  That  is  the  present  case.  The  House  of  Commons  have  deter- 
mined that  Sir  F.  Burdett  has  been  guilty  of  a  contempt  and  a  breach  of 
their  privileges ;  they  have  for  that  contempt  adjudged  him  to  imprisonment 
in  the  Tower ;  they  have  in  execution  of  that  judgment  ordered  their  officer, 
the  Speaker,  to  issue  his  warrant  for  the  purpose  of  executing  that  judg- 
ment ;  the  Speaker  has  issued  his  warrant  in  obedience  to  their  order ;  the 
officer  to  whom  it  was  directed  has  executed  it ;  and  for  that  cause  the  pres- 
ent action  of  trespass  is  brought  against  the  officer  of  the  House.  The 
cause,  then,  has  been  directly  decided  by  the  House  of  Commons,  inas- 
much as  this  authority  ascends  in  a  direct  and  unbroken  line  from  the  act 
complained  of  to  the  power  which  directed  it :  the  complaint  is  of  the  arrest 
and  imprisonment ;  those  acts  were  done  in  the  execution  of  the  warrant ;  the 
warrant  was  issued  by  the  Speaker  of  the  House  of  Commons ;  the  Speaker 
was  ordered  to  issue  it  by  the  House  of  Commons  ;  and  the  House,  having 
jurisdiction  over  their  own  privileges,  and  over  those  who  break  them,  had 
previously  resolved  that  Sir  F.  Burdett  had  been  guilty  of  a  breach  of  the 
privileges  of  the  House,  had  sentenced  him  to  imprisonment,  and  directed 
this  warrant  to  issue  in  execution  of  that  judgment. 

With  respect  to  the  critical  objections  taken  to  the  form  of  the  resolutions 
of  the  House,  and  of  the  warrant  referring  to  them ;  it  is  not  necessary  to 
trouble  the  Court  The  House  of  Commons  is  not  bound  by  nor  tied  down 
to  technical  forms ;  it  is  enough  that  the  Court  see  in  substance  what  the 
plain  meaning  of  the  resolution  is,  of  which  there  can  be  no  doubt.  There 
appears  to  have  been  a  gross  libel  upon  the  House  of  Commons  published  in 
a  periodical  paper ;  which  libel  is  admitted  by  Sir  F.  Burdett  to  have  been 
printed  by  his  authority ;  and  the  House  upon  that  resolved  that  he  was  guil- 
ty of  a  breach  of  their  privileges ;  and  the  Speaker,  io  obedience  to  their  or- 
der, issued  his  warrant,  under  which  the  plaintiff  was  arrested  and  commit* 
ted  to  the  Tower. 

There  remains  only  the  question  upon  the  breaking  of  the  house ;  the  out- 
er door  being  shut  It  was  stated,  that  this  not  being  a  proceeding  at  the  suit 
of  the  crown,  the  defendant  cannot  justify  the  breaking  open  of  the  plain- 
tiff's house,  although  he  was  within  at  the  time,  and  had  had  due  notice  of  the 
cause  of  the  officer's  coming,  and  had  refused,  upon  request,  to  admit  the 
officer  for  the  purpose  of  executing  the  warrant.  And  it  is  said,  that  there  is 
no  case  in  which  the  officers  of  justice  are  authorized  to  break  open  the  outer 
door,  except  where  the  King  is  a  party.  But  that  is  not  a  correct  statement 
of  the  law.  The  King  being  a  party  is  only  put  by  way  of  illustration  :  the 
question  is  whether  the  process  be  issued  at  the  instance  of  a  private  person, 
in  assertion  of  a  private  right,  or  at  the  instance  of  a  public  authority  in  the 
assertion  of  a  public  right,  where  the  public  weal  is  interested  in  the  execu- 
tion of  it  The  distinction  is  between  public  and  private  rights,  and  pub- 
lic and  private  wrongs.  Where  an  individual  right  only  is  concerned,  the 
law,  weighing  the  inconvenience  of  delay  on  the  one  side,  and  the  conse- 
quence, on  the  other  side,  of  protecting  a  man  within  his  own  house  against 
a  forcible  entry,  and  of  preserving  the  public  peace,  has  judged  upon  the 
whole  that  it  is  better  that  he  to  whom  money  is  due  should  be  put  off  for  a 
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time  from  enforcing  payment  of  it,  or  in  ascertaining  any  other  private  right, 
than  that  the  public  peace  should  be  endangered  by  entering  violently  into  a 
man's  house  in  which  he  is  residing.     But  where  the  process  to  be  executed 
is  matter  of  general  concern,  in  which  the  public  at  large  have  an  interest ; 
there  the  public  interest  is  to  be  preferred  to  the  privilege  of  the  individual  in 
the  security  of  his  house.     That  such  is  the  principle  of  the  cases  will  ap- 
pear upon  examination  of  them.     One  of  the  cases  referred  to  was  from  the 
year-book,  13  Edw.  4.  fo.   9. :  look  then  at  the  reasoning  of  that  case. 
Brian  says,  it  was  held   that  for  felony,  or  suspicion  of  felony,  a  man 
may  break  the  house  to  take  felons:   the  reason  assigned  for   which  is 
because  it  is  for  the  common  weal  to  take  them :  that  is,  in  other  words, 
because  the  public  have   an   interest  in  it.     And  also,  Choke  says,  that 
the  King  having  an  interest  in  it,  the  writ  is  with  a  non  oraittas  prop- 
ter aliquam  liberatem,   &c. ;   so  that  the  liberty  of  his  house   shall  not 
avail  him :   but  otherwise  it  is  for  debt  or  trespass,  where  neither  tbe 
sheriff  nor  any  other  can  break  the  house  to  take  him ;  for  this  is  only 
the  particular  interest  of  the  party.     So  that  the  reason  assigned,  and 
the  distinction  taken  is  that  where  the  interest  of  the  public  is  concerned,  there 
tbe  door  may  be  broken  to  make  the  arrest ;  but  where  the  interest  of  the 
private  individual  only  is  concerned,  it  cannot  be  broken.     The  same  doctrine 
is  lfi id  down  in  Maleverer  v.    Spinke,  Dy.  35  a.,  where,  after  putting  several 
cases  in  which  a  man  may  justify  the  commission  of  a  trespass,  where  it 
sounds  for  the  public  good,  the  court  says,  "  So  also  is  it  if  the  sheriff  pursue 
"  a  felon  to  a  house,  and,  in  order  to  take  him,  break  open  the  doors  of  the 
"  house;  that  is  justifiable,  because  it  is  for  the  public  good  that  such  felons 
"  should  be  taken.     But  it  is  otherwise  in  particular  cases ;  as  if  the  sheriff 
"  break  open  the  house  to  arrest  one  within  the  house,  by  virtue  of  a  capias  in 
"  debt  or  trespass,  he  shall  be  punished  ;  for  this  was  a  particular  case,  and  is 
"  not  for  the  public  good."     So  far  is  this  principle  carried,  that  even  for  a 
debt  of  the  King  tbe  outer  door  may  be  broken  ;  because  the  public  are  inter- 
ested in  the  collection  of  the  King's  revenue ;  and  that  which  is  due  to  him, 
or  withheld  from  him,  though  but  for  a  time,  is  a  wrong  to  tbe  public,  inas- 
much as  it  is  withdrawing  from  him  the  means  of  public  supply  for  the  sup- 
port and  protection  of  the  state.     Mr.  Justice  Foster,  Fost.  Cr.  L.  320, 1,  ex- 
presses himself  to  the  same  effect,  when,  treating  of  the  sifbject  of  homicide, 
he  confines  tbe  privilege  of  not  having  the  doors  of  a  mansion-house  forced  to 
arrests  upon  process  in  civil  suits :  but  the  principles  of  political  justice,  he 
says,  that  is,  the  justice  due  to  the  community,  ne  maleficia  remaneant  im- 
punita,  all  conspire  to  supersede  every  pretence  of  private  inconvenience. 
This  is  the  doctrine  which  is  to  be  collected  from  all  the  cases ;  looking  beyond 
the  mere  words  used  for  illustration.     Semaine's  case,  6  Rep.  91.  b.  92,  how- 
ever, is  cited  as  an  authority  against  the  right  to  break  tbe  outer  door,  except 
where  the  King  is  party  to  the  suit.     But  no  such  doctrine  is  there  laid  down ; 
though  it  is  said  that  the  privilege  of  the  House  does  not  hold  against  the 
King's  officer  where  he  is  a  party ;  and  that  rests  upon  the  earlier  authorities, 
to  which,  therefore,  recourse  must  be  had  in  order  to  see  the  foundation  of 
the  doctrine.     The  same  case  is  also  reported  in  Cro.  Eliz.  908,  by  the  name 
of  Seaman  v.   Gresham :  and  there  it  appears  that  the  court  were  at  first 
divided ;  but  at  the  conclusion  there  is  this  note :  "  Afterwards  in  Michaelmas 
41  Term,  2  Jac.  this  cause  was  argued  again  ;  and   Williams  agreed  with  the 
M  opinion  of  Yelverton  and  Fenner  in  omnibus;  and  that  the  sheriff  might 
"  not  break  any  man's  house  to  take  execution,  unless  in  the  Queen's  case,  or 
"for  a  contempt,  &c."    This  is  a  decisive  authority,  and  is  explanatory  of 
every  thing  that  has  been  said.     One  other  authority  may  be  added  to  these, 
which  is  Briggs's  case,  Roll.  Rep.  336,  thus  shortly  reported  by  Lord  Rottt: 
"  In  Mr.  Briggs's  case  upon  an  attachment  against  him,  Coke  said,  that  an  at- 
tachment is  a  non  oraittas  in  itself,  and  for  this  the  sheriff  may  break  the 
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party's  bouse  to  take  him ;  for  the  writ  is'  for  his  person."  It  has  been  sug- 
gested that  this  may  have  been  the  case  of  an  attachment  for  a  breach  of  the 
peace,  upon  articles  of  the  peace  exhibited  against  the  party :*  but  the  Attor- 
ney-General said  he  had  caused  inquiry  to  be  made  into  the  progress  of  it, 
sod  the  office  to  be  searched  for  what  had  preceded  the  attachment  in  that 
cause  ;  and  it  appeared -that  the  attachment  issued,  not  upon  articles  of  the 
peace,  but  for  a  contempt ;  (though  it  does  not  appear  what  the  contempt 
was  ;)  which  coincides  with  what  is  stated  in  Croke's  report  of  Semaine's  case. 
Lord  Rotte's  report  of  Briggs's  case  states  what  passed  in  Hilary  term,  13 
Jac.  1.;  and  by  a  rule  of  court  made  in  the  Michaelmas  term  preceding,  it  ap- 
pears that  this  was  an  attachment  for  a  contempt ;  for  the  rule  directs,  that  un- 
less the  sheriff  of  Shropshire  returns  the  attachment  of  contempt  against 
Richard  Brig gsy  he  shall  be  amerced  1002.;  and  in  (he  Hilary  term,  to  which 
the  report  refers,  the  court  made  another  rule  that  unless  the  sheriff  returned 
the  attachment  of  contempt  against  Briggs,  he  should  be  amerced  lOL(a). 
This  is  an  express  authority  in  point  that,  upon  an  attachment  for  contempt, 
the  sheriff  may  break  open  the  door  of  the  house,  if  necessary  to  execute  the 
process. 

The  public  are  mainly  concerned  in  .supporting  that  process  which  is  issued 
for  the  public  good  ;  and  this  court  will  not  so  degrade  and  vilify  the  house  of 
Commons  as  to  say  that  that  which  is  a  contempt  of  their  privileges  is  not  to 
be  visited  in  the  same  way  as  contempts  against  the  ordinary  courts  of  justice. 
The  public  are  as  deeply  interested  in  vindicating  the  privileges  of  the  House 
of  Commons  from  contempts  committed  against  them  as  against  any  court 
whatever.  In  cases  of  contempt,  more  than  in  most  others,  the  permitting 
any  resistance  to  process  would,  in  such  a  crowded  metropolis  as  this,  daily 
add  thousands  to  those  who  were  disposed  to  resist,  and  would  be  subversive 
of  the  obvious  policy  of  the  law. 

Having  then  shewn  that,  the  right  of  the  House  so  to  deal  with  the  offence 
and  the  offender  is  indisputable ;  and  that  their  judgment  upon  the  matter 
cannot  be  questioned  by  this  court ;  and  that  if  it  could  be  questioned,  it  would 
be  found  legal  in  all  its  parts  ;  and  that  the  manner  in  which  the  process  has 
been  issued  is  strictly  legal ;  nothing  more  remains  to  be  answered. 

Holroyd,  in  reply,  said  that,  though  the  bearing  of  much  of  his  former 
argument  upon  the  present  case  had  been  questioned ;  yet  he  trusted  that 
he  had  established  several  very  important  points.  It  is  important  to  have  es- 
tablished, first,  the  authority  of  the  cases  before  cited,  asserting  and  recogniz- 
ing the  jurisdiction  of  this  court  to  take  cognizance  of  the  privileges  of  par- 
liament, and  to  decide  upon  them  when  any  question  concerning  tbem  arises 
incidentally  before  it,  which  is  necessary  for  the  case  in  judgment.  And  it 
was  the  more  necessary  to  do  this,  on  account  of  the  dicta  thrown  out  upon 
the  habeas  corpus  cases  by  different  judges,  that  they  could  not  take  cogni- 
zance of  those  privileges.  Secondly,  that  the  house  of  commons  cannot,  by 
their  single  resolution,  without  the  rest  of  the  parliament,  either  make  or  de- 
clare the  law :  and  they  cannot  of  themselves  make  a  privilege ;  for  that 
would  in  effect  be  making  a  law :  and  (hat  this  has  been  declared  both  by  the 
courts  of  law  and  by  the  conduct  of  the  Parliament  itself;  because  in  several 
of  the  cases  the  Commons  had  claimed  privileges,  which  were  questioned  in 
the  courts  of  law,  and  disallowed  by  the  Parliament.  Thirdly,  that  the  tasea 
upon  the  habeas  corpus,  supposing  them  well  founded  to  the  extent  they  have 

(a)  The  rates  referred  to  by  the  Attorney-General  run  tons:  "  Saturday,  next  after  tbe 
morrow  of  JUUSoule,  18  Jac  1.  Salop,  8a.  Unleaa  the  sheriff  aball  return  the  writ  of  oar 
lord  the  king  of  attachment  of  contempt  asainat  Richard  Brigge  on  Monday  next  after  the 
morrow  of  All- Soul  tt  1  et  him  be  amerced  at  1002. 

"  Thurmlay  next  after  the  octave  of  St.  Hilary,  18  Jac.  1.  8alopt  Se  Unleaethe  sheriff 
of  the  said  coontj  aball  return  hie  writ  of  attachment  of  contempt  against  Brigge  on  Monday 
next  after  fifteen  date  of  St.  Hilary,  let  him  be  amerced  10/. 
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gone,  have  been  materially  distinguished  from  the  present  case,  by  shewing 
that  the  question  of  privilege  came  in  those  instances  before  the  Court  direct* 
ly,  and  not  incidentally,  as  here.     The  courts  in  those  cases  treat  it  as  a  mat- 
ter of  no  consequence  what  the  return  was,  so  that  it  shewed  a  commitment 
by  either  House  of  Parliament  for  a  contempt ;  because  whatever  the  particu- 
lar contempt  was  stated  to  be,  they  say  they  could  not  take  cognizance  of  it 
In  Lord  Shaftesbury's  case,  1  Mod.  157,  Sir  Thomas  Jones,  J.  says,  that "  such  t 
44  return  made  by  an  ordinary  court  would  have  been  ill  and  uncertain ;  bat  the 
44  case  is  different  when  it  comes  from  the  high  court."    There  the  commitment 
was  by  the  House  of  Lords  for  a  contempu     And  he  proceeds  to  distinguish 
that  from  "  the  cases  where  the  courts  of  Westminster  have  taken  cognizance 
44  of  privilege ;  for  in  those  it  was  only  an  incident  to  a  case   before  them, 
44  which  was  of  their  cognizance ;  but  the  direct  point  of  the  matter  now  is 
41  the  judgment  of  the  Lords."    In  that  case  he  proceeds  to  consider  that  the 
court  had  no  jurisdiction  to  annul  the  act  of  the  Lords.     In  like  manner  as  in 
the  case  of  a  commitment  for  a  contempt  by  this  court,  the  court  of  Common 
Pleas  could  not  discharge  the  party,  because  they  have  no  direct  authority  or 
jurisdiction,  either  by  writ  of  error  or  otherwise,  over  any  thing  done  by  this 
court.     And  this  would  hold,  whether  the  warrant  of  commitment  was  legal 
or  not.     In  the  same  case   Wilde,  J.  said  ;  "  The  return,  no  doubt,  is  illegal, 
44  but  the  question  is  upon  a  point  of  jurisdiction,  whether  it  can  be  examined 
44  here."    And  Rainsford,  C.  J.  said  :  "  This  court  hath  no  jurisdiction  of  the 
44  cause,  and  therefore  the  form  of  the  return  is  not  considerable."    If  one 
court  took  upon  itself  to  discharge  a  prisoner  committed  by  another  court  of 
co-ordinate  or  superior  authority  for  a  contempt,  whatever  the  particular  con- 
tempt was  stated  to  be,  or  whether  it  was  stated  particularly  at  all,  provided  it 
was  stated  generally  to  be  for  a  contempt,  it  would  necessarily  lead  to  a  con- 
flict of  jurisdiction  between  the  two  courts  :  but  no  such  conflict  arises  in  the 
case  of  an  action  brought  by  the  party  grieved  against  the  officer  who  arrests 
or  imprisons,  in  order  to  try  the  legality  of  such  commitment,  and  to  recover 
damages  if  it  were  illegal.     The  cases  upon  the  habeas  corpus  at  common  law 
are  only  to  be  supported  upon  this  distinction,  in  opposition  to  the  former  cases 
cited,  shewing  that  courts  of  law  have  cognizance  of  the  privileges  of  Parlia- 
ment, and  of  the  legality  of  acts  done  by  either  House  of  Parliament,  when 
questioned  incidentally  in  actions  before  them.     [Bayley,  J.     You  have  not 
answered  the  question,  whether  an  action  could  lie  in  the  court  of  Commoo 
Pleas  against  an  officer  of  this  court  executing  its  warrant  of  commitment  for 
a  contempt,  to  question  the  legality  of  such  a  commitment ;  and  I  may  also 
ask,  whether  an  action  would  lie  against  the  judges,  or  either  of  them,  who 
signed  the  warrant  ?]     Certainly  no  action  would  lie  against  judges :  they  are 
accountable  in  another  way :  no  common  proceedings  in  the  ordinary  way  can 
go  against  them.     But  with  submission  to  the  court,  if  they  issued  a  warrant 
of  commitment  in  a  matter  of  which  they  had  no  jurisdiction  at  all,  and  which 
appeared  so  upon  the  face  of  the  warrant ;  though  the  court  of  Common  Pleas, 
having  no  dominion  over  the  acts  of  this  court,  could  not  discharge  the  par- 
ty upon  habeas  corpus ;  yet  an  action  would  lie  there  against  the  officer  who 
arrested  or  imprisoned  the  party  upon  such  warrant :  for  whenever  an  act 
is  done  which  is  illegal  to  the  damage  of  another,  an  action  lies ;  and  what- 
ever was  the  decision  of  the  Common  Pleas  upon  that  action,  it  might  be 
rectified,  if  it  were  wrong,  by  the  writ  of  error  to  this  Court,  and  from  thence 
to  the  House  of  Lords :  so  that  no  mischief  could  be  done,  either  by  letting 
the  party  go  un recompensed,  if  he  were  wronged ;  or  by  invading  the  juris- 
diction of  this  Court,  if  it  appeared  that  their  officer  was  properly  war- 
ranted.    [Lord  EUenborougk,  C.  J.     Is  there  any  case  in  which,  when  the 
discharge  of  a  person  committed  for  contempt  has  been  refused  on  habeas 
corpus,  that  any  court  has  held  out  by  way  of  consolation  to  him,  that  though 
they  could  not  discharge  him  for  fear  of  breeding  $  conflict  between  different 
jurisdictions,  yet  that  he  had  another  remedy  by  an  action  for  damages  ?] 
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The  want  of  any  such  intimation,  of  of  any  instance  of  such  action  brought, 
though  it  may  furnish  an  argument  against  the  right  of  action,  will  not  con- 
clude the  question  :  for  if  it  can  be  shewn  to  the  contrary  to  the  general  prin- 
ciples of  the  law  and  constitution,  that  the  subject  should  be  wrongfully  arrest- 
ed or  imprisoned  in  any  case,  without  a  remedy  by  action,  the  court  will  still 
hold  that  such  an  action  is  maintainable.  The  very  case  of  Lord  Shaftes- 
bury  illustrates  the  value  of  the  distinction ;  for  the  Lords  themselves  in  16S0, 
(a)  four  years  after  their  commitment,  resolved,  that  all  the  proceedings  against 
him  were  contrary  to  law,  and  should  not  be  drawn  into  precedent.  [Lord 
EUenborough,  C.  J.  That  was  a  declaration,  that  their  own  proceedings  in 
committing  him  were  contrary  to  law;  which  would  be  an  authority  to 
themselves :  but  their  resolution  could  not  be  admitted  as  any  authority,  if  it 
extended  to  the  proceedings  in  the  courts  of  law.  Suppose  yesterday  there 
had  been  a  vote  of  the  House  of  Commons,  determining,  that  the  proceeding 
under  this  warrant  was  illegal ;  could  we,  sitting  here  in  judgment  upon  a  demur- 
rer, consider  what  had  so  taken  place  upon  that  subject  ?  It  might  put  an 
end  to  the  consequences  of  that'  commitment  so  far  as  depended  upon  the 
House  itself;  but  how  could  it  affect  the  law  of  the  question  in  discussion  be- 
fore us  ?]  The  right  of  action,  notwithstanding  a  refusal  to  discharge  the  par- 
ty committed  on  habeas  corpus,  is  more  strongly  evinced  in  the  result  of  Sir 
Thomas  Darnel's  case,  7  St  Tr.  113 — 137,  which  was  a  commitment  by  the 
privy  council,  and  by  the  special  command  of  his  Majesty :  the  court  upon 
application,  refused  to  discharge  him  from  that  commitment ;  considering 
themselves  concluded  by  the  warrant  from  examining  into  the  legality  of  the 
cause :  but  that  case  induced  the  Petition  of  Right,  in  which  it  was  declared 
that  such  a  warrant  was  illegal,  in  not  stating  the  cause  of  commitment.  Yet 
there  had  been  a  multitude  of  precedents  prior  to  that  time,  in  which  the  judg- 
es considered  that  they  had  no  authority  to  discharge  the  party,  though  the 
cause  of  commitment  was  not  stated.  [Bayley,  J.  asked,  whether  any  ac- 
tions had  been  brought  upon  those  commitments,  which  were  five  in  number ; 
and  was  answered,  that  none  such  appeared.  [Lord  EUenborough,  G.  J.  ob- 
served, that  the  commitments  there  professed  to' have  been  made  by  the  spe- 
cial command  of  the  King.]  The  defendants  were  imprisoned  for  refusing  to 
lend  money  to  the  King  on  commission  for  loans  :  five  brought  writs  of  ha- 
beas corpus  cum  causa :  the  Warden  of  the  Fleet  returned  a  warrant  to 
him,  signed  by  two  of  the  privy  council,  requiring  him  to  continue  Darnel  in 
his  custody,  and  to  let  the  Warden  know  that  "  he  was  and  is  committed  by 
"  the  special  command  of  his  Majesty,"  &c. ;  which  return  was  objected  to, 
because  the  warrant  did  not  specify  the  cause  of  commitment.  The  court  de- 
termined that  the  warrant  was  good,  on  the  ground  that  they  had  no  jurisdic- 
tion over  commitments  by  the  King,  or  the  Lords  of  the  Council.  And  seve- 
ral ceses  were  stated  from  Moore,  139,  in  the  time  of  Elizabeth,  to  shew,  that 
they  can  only  be  delivered  by  the  power  that  committed  them ;  this  court  not 
having  a  direct  authority  over  the  acts  of  the  King  in  Council.  And  then 
they  cite  the  resolution  of  all  the  judges  of  England  in  Anderson's  time,  that 
*  person  so  committed  cannot  be  delivered  by  a  habeas  corpus  out  of  this 
court;  for  the  court  knows  not  the  cause  of  the  commitment.  If  then  an  ac- 
tion would  not'  lie  against  the  persons  issuing  or  executing  the  process,  the 
consequence  would  be  this ;  that,  though  the  law  declares  that  the  King's  pre- 
rogative is  limited,  and  those  who  do  an  illegal  act,  or  execute  for  him  any 
thing  beyong  his  prerogative,  are  punishable  for  so  doing ;  the  party  so  un- 
justly and  illegally  restrained  of  his  liberty  would  be  without  means  of  libera- 
Jon  for  the  future  or  remedy  for  the  past;  and  there  would  be  an  unlimited 
power.in  the  King  and  Privy  Council,  who  would  thus  be  enabled  to  make 
law  in  the  particular  instance.     Whereas  no  mischief  could  arise  in  suffering 

(«)  Lorf's  Journals,  vol.  18.  p.  628.    Se»  also  the  resolutions  of  the  Lords  against  the 
FOttdinp  of  the  Commons  in  the  AyUsbu*?  case. 
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an  action  to  be  brought ;  because  if  the  party  under  such  a  warrant  bad  been 
wrongfully  imprisoned ;  this  court,  having  cognizance  of  wrongful  imprison- 
ment, the  cause  of  imprisonment  alleged  would  only  incidentally  come  in 
judgment  before  thenx ;  and  this  court  would  not  in  that  case  assert  any  su- 
periority over  the  Privy  Council,  whose  acts  they  were  thus  necessarily  oblig- 
ed to  review:  and  the  ultimate  adjudication  of  the  question  would  go  to  the 
King  in  Parliament  by  writ  of  error  from  this  court.  [Lord  ESenborough, 
C.  J.  Was  the  commitment  in  Sir  T.  Darnel's  case  considered  as  a  commit- 
ment by  the  Privy  Council,  or  by  the  King  ?]  It  was  considered  as  a  com- 
mitment by  the  Privy  Council ;  but  in  the  discussion,  the  court  states  that 
they  have  no  jurisdiction  over  commitments  by  the  King  or  by  the  Privy 
Council.  [Lord  Ellenborough,  C.  J.  To  be  sure  it  could  not  be  contended 
that  the  .King  himself  could  execute  such  powers  :  they  must  be  executed  by 
him  -through  the  medium  of  others,  who  are  answerable  if  they  be  not  legal : 
otherwise,  all  constitutional  checks  would  be  destroyed.]  They  sometimes 
used  to  be  stated  as  commitments  by  the  Council,  and  sometimes  by  tbe  King 
himself,  per  Regira  in  Concilio ;  so  that  such  commitments  might  be  consid- 
ered as  the  acts  of  such  of  the  Council  as  concurred  in  them.  But  even  con- 
sidered as  sucb,  the  acts  of  the  Council  in  that  case  would  not  be  controllable 
by  law,  if  no  action  lay  where  they  committed  a  person  when  they  had  no 
jurisdiction  to  do  so :  although  the  courts  oflaw  might  have  no  jurisdiction  to 
discharge  the  party  out  of  custody  from  their  commitments.  Whatever  body 
has  the  power  of  committing  persons  at  its  pleasure,  as  for  a  contempt,  tbe 
right  and  lawful  exercise  of  which  power  can  neither  be  questioned  directly 
upon  a  habeas  corpus,  nor  incidentally  in  an  action  at  law  for  the  false  im- 

frisonment ;  that  body,  whether  it  be  the  King's  councils,  or  either  House  of 
Parliament,  has  in  effect  an  unlimited  power,  and  is  enabled  to  make  law  in 
the  particular  instance.  In  all  governments  there  must  indeed  be  an  unlimit- 
ed power  somewhere  ;  but  the  great  value  of  our  constitution  is  that  it  is 
composed  of  mutual  checks,  and  that  no  one  branch  of  it  alone  can  make' law 
in  any  case. 

It  may  be  admitted,  that  no  action  will  lie  against  any  member  of  parlia- 
ment for  what  he  does  or  says,  as  such,  in  parliament :  nor  will  any  action  lie 
upon  a  mere  resolution  of  the  House  of  Commons,  whether  it  be  lawful  or 
not  lawful.  [Bay ley,  J.  What  is  Mr.  Abbot  but  a  member  ?]  He  is  not 
questioned  for  what  he  did  as  a  member  in  parliament ;  but  for  what  he  af- 
terwards did  out  of  parliament.  [Bayhy,  J.  The  warrant  is  issued  by  the 
authority  of  the  house  of  commons,  and  as  their  act ;  but  they  order  the  Speak- 
er, as  their  principal  member,  to  sign  it.  Lord  EUenborough,  C.  J.  Yon 
must  make  them  all  trespassers,  or  none.  If  the  one  who  signs  the  warrant 
be  liable,  all  who  commanded  the  act  to  be  done  must  be  equally  liable. 
Those  who  are  directly  instrumental  in  doing  the  illegal  act  out  of  parliament 
may  be  trespassers,  although  the  House  itself  would  not  be  answerable  for 
framing  the  resolution,  however  illegal,  within  their  own  doors.  Suppose  a 
case,  however  improbable,  to  happen,  that  the  House  were  to  direct  the  Speak- 
er to  issue  his  warrant  to  put  a  man  to  death  :  none  of  those  who  formed  the 
resolution  in  parliament  would  be  responsible  ;  but  for  the  execution  of  such 
an  order,  for  the  act  done  out  of  parliament,  the  person  who  issued  the  war- 
rant, and  those  who  executed  it,  would  be  responsible  for  murder.  [Lord 
Ellenboroughy  C.  J.  The  qustion  in  all  cases  would  be,  whether  the  House 
of  Commons  were  a  court  of  competent  jurisdiction  for  the  purpose  of  issuing 
a  warrant  to  do  the  act.  You  are  putting  an  extravagant  case.  It  is  not  pre- 
tended that  the  exercise  of  a  general  criminal  jurisdiction  is  any  part  of  their 
privileges.  When  that  case  occurs,  which  it  never  will,  the  question  would 
be  whether  they  had  general  jurisdiction  to  issue  such  an  order ;  and  no  doubt 
the  courts  of  justice  would  do  their  duty.] 

It  is  not  necessary  in  this  part  of  the  argument  to  dispute  whether  they 
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hare  a  right  to  commit  in  some  particular  cases ;  but  only  for  the  right  of  this 
court  in  all  cases  to  look  at  the  warrant  and  the  resolution,  and  to  see  whether 
or  uot  the  house  has  kept  itself  within  its  jurisdiction :  and  it  has  only  jurisdiction 
to  commit  for  breaches  of  its  privilege.  Without  saying  at  present  whether  a  libel 
can  in  any  case  be  a  breach  of  privilege  ;  at  least  it  ought  to  have  been  averred 
in  the  plea,  that  the  plaintiff  had  been  guilty  of  a  breach  of  privilege  ;  and  like- 
wise it  should  have  been  shewn  wbat  the  libel  was,  which  they  make  a  breach 
of  privilege.     [Lord  Ellenborough,  C.  J.     They  have  come  to. a  resolution, 
which  is  a  judgment  in  this  case ;  and  are  we  to  open  the  matter  of  that 
judgment  and  say  whether  they  cafne  properly  to  that  conclusion  ?  We  must 
look  at  the  conclusion,  and  say  whether  that  bears  out  the  act  of  their  officer. 
Bay  ley  t  J.     If  we  can  unravel  their  conclusion,  the  County  Court  oan  do  it 
also ;  for  the  plaintiff  might  have  brought  his  [action  in  the  County  Court  as 
well  as  in  this  court ;  omitting  the  vi  et  arm  is,  and  laying  his  damages  un- 
der 40  shillings ;  and   then  the  County  Court  would  have  had  to  decide  on 
the  fact,  whether  there  had  been  a  breach  of  privilege  ;  whether  the  defend- 
ant were  guilty.]     The  plaint  would  be  removable  into  the  superior  court. 
He  then  recapitulated  his  objections  to  the  plea  in  bar,  that  it  does  not  state 
that  there  was  any  libel  on  the  House  of  Commons,  or  what  the  libel  was,  nor 
that  that  libel  was  a  breach  of  the  privileges  of  the  House.     But  whether  it 
was  so  or  not,  that  the  warrant  in  this  case  was  not  sufficient.     Notwithstand- 
ing any  authority  of  the  House  to  the  Speaker  to  issue  a  warrant  to  commit 
the  plaintiff,  the  Speaker  is  answerable  if  he  do  not  issue  a  sufficient  warrant 
for  that  purpose.     If  that  which   is  stated  in  the  warrant  to  be  a  breach  of 
privilege  be  clearly  not  so  by  law,  the  court  is  bound  to  decide  against  it  ac- 
cording to  law ;  and  in  the  case  the  warrant  which  is  to  take  away  from  a 
man    his  liberty,  nothing  is  to  be  inferred   but  what  the  words  of  themselves 
fairly  and   strictly  import.     It  cannot  be  a   breach  of  the  privileges  of  the 
House  to  print  a   libel,  without  shewing  at  least  that  it  was  published ;  and 
no  publication  is  stated  :  and  this  is  an  objection  appearing  on  the  warrant  it- 
self.    The  distinction  between  the  question  of  privilege  not  being  examina- 
ble by  the  courts  of  law  when  arising  directly  upon  motion  to  discharge  the 
party  committed  when  brought  before  the  court  by  habeas  corpus,  and  being 
examinable  when  arising  incidentally  before   the  same  court   upon  an  action 
brought  for  the  imprisonment,  runs  through  and  reconciles  all  the  cases.     Un- 
less the  action  were  maintainable  in  that  case,  the  party  wronged  by  an  ille- 
gal imprisonment  would  be  without  remedy,  contrary  to  every  legal  and  con- 
stitutional principle ;  but  no  mischief  can  arise  by  leaving  that  remedy  open  ; 
because  there  will  be  no  conflict  of  jurisdiction,  and  the  judgment  of  this  court 
is  examinable   in  the   Court  of  Parliament  itself,  by  which  any  error  in 
judgment  may  be  corrected.     With  respect  to  the  breaking  the  outer  door, 
Lord  Coke's  authority  in    Semaine's  case   is  express,  that  the  outer  door  of 
every  man's  house  is  privileged   from  being  broken,  except  only  where  the 
King  is  party  :  and  Lord  Coke  so  understands  the  case  in  the  Year-book  13 
Ed.  4.  fo.  9,  to  which  he  refers.     And  if  the  exception  had  also  been  extend- 
ed to  the  case  of  contempts,  as  stated  in  the  report  of  Semayne's  case  in  Cro. 
Eliz.  it  is  very  extraordinary  that  so  material  a  point  should  have  escaped 
the  observation  of  such  a  man  as  Lord  Coke  ;  and  not  less  extraordinary  that 
in  the  multitude  of  cases  of  contempt  which  must  have  occurred  from  that 
time  to  the  present,  no  other  than  the  single  precedent  of  Briggi*  case  shpuld 
be  found   in  support  of  it ;  the  circumstances  of  which  it  must  be  difficult  at 
this  day  to  ascertain,  the  case  being  so  shortly  and  barely  noticed  in  the  re- 
port :  and  the  leading  case  in  the  Year-book  only  mentioning  the  breaking  of 
doors  in  cases  of  felony  or  suspicion  of  felony.     [Lord  Ellenborough,  C.  J. 
The  law  is  indeed  so  laid  down  in  that  case  ;  but  it  is  an  extra-judicial  opin- 
ion; the  point  in  judgment  being,  whether  an  act  avoiding  all  the  corporations 
and  licences  of  Henry  the  6th  should  be  taken  notice  of  as  a  public  act,  or 
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ought  to  have  been  pleaded  as  a  private  act.  There  is  no  judicial  determina- 
tion of  the  point  in  question  :  therefore  yon  do  not  lay  the  foundation  for  your 
doctrine  so  solidly  as  was  to  be  expected.  There  is  an  earlier  case  in  the  18 
Edward  2  (a),  which  goes  further,  and  whicb  seems  to  import  that  upon  all  pro- 
cess in  execution  the  outer  door  may  be  broken  ;  but  it  is  clear  from  other  authori- 
ties that  in  civil  process  at  the  suit  of  any  individual  the  outer  door  cannot  be 
broken.  That  was  expressly  decided  in  Cook's  case,  Cro.  Car.  537,  where 
the  very  point  came  in  judgment,  whether  the  killing  the  officer  in  attempting 
to  break  the  door  to  execute  civil  process  against  the  party  was  murder  or  man- 
slaughter ;  and  it  was  held  to  be  only  manslaughter.] 

Holroyd  then  expressed  his  anxious  desire  that  the  court,  if  they  had 
any  doubt  upon  the  question,  would  require  another  argument,  on  ac- 
count of  the  great  importance  of  the  case,  and  of  the  topics  which  it  em- 
braced. 

Lord  Ellenborough,  G.  J.  It  does  not  appear  to  me  with  respect  to  the 
only  points  which  are  before  us  in  judgment  in  this  case,  that  any  further  ar- 
gument is  necessary :  the  case  has  been  already  argued  very  fully  and  with 
great  ability,  and  I  do  not  think  that  further  light  can  be  thrown  upon  the 
subject  by  another  argument.  If  the  court  had  any  doubt  upon  the  case  they 
would  certainly  take  further  time  for  the  consideration  of  it ;  but  it  will  be 
recollected  that  it  has  been  depending  for  some  time  before  us ;  and  having 
been  discussed  at  great  extent,  and  the  authorities  diligently  canvassed  in 
the  course  of  the  last  term,  it  has  naturally  led  the  judges  to  look  with  atten- 
tion into  the  authorities  then  cited,  and  to  take  a  full  consideration  of  the  re- 
cord before  us ;  and  upon  the  most  mature  consideration  of  that  record,  and  of 
the  law  connected  with  the  subject  matter,  I  own  I  have  not  a  particle  of  doubt 
as  to  the  judgment  which  it  behoves  the  court  to  pronounce  upon  this  occa- 
sion. 

This  is  an  action  of  trespass  commenced  by  Sir  Francis  Burdett,  complain- 
ing of  the  defendant  for  breaking  and  entering  his  house,  the  outer  door  of 
it  being  shut,  and  doing  this  with  force  and  a  strong  hand,  assisted  by  soldiers, 
and  taking  him  out  of  his  house,  putting  him  into  a  coach,  and  carrying  him 
through  the  public  streets  under  a  military  guard  to  the  tower  of  London*  and 
there  delivering  him  into  the  custody  of  the  lieutenant  of  the  tower,  and  coo- 
fining  him  in  such  custody.  There  are  other  counts  in  the  declaration  for 
similar  trespasses  against  the  plaintiff's  person,  unaccompanied  by  the  circum- 
stances of  the  breaking  and  entering  the  house,  the  outer  door  being  shut: 
and  there  are  also  counts  for  false  imprisonment  generally,  and  for  a  common 
assault.  The  defendant,  the  Speaker  of  the  house  of  commons,  justifies  the 
several  trespasses  complained  of ;  stating  that  at  the  time  of  committing  these 
supposed  trespasses  a  parliament  was  holden  and  stttting  at  Westminster  ;  that 
the  defendant  was  a  member,  and  also  Speaker  of  the  Commons  House  of  Par- 
liament, and  that  the  plaintiff  was  also  a  member  of  that  house.  It  then  states  a 
resolution  of  the  House  prior  to  the  supposed  trespasses,  that  a  letter  signed 
*•  Francis  Burdett,"  and  a  further  part  of  a  paper  entitled  "  Argument,"  ac- 
companying the  same,  and  inserted  in  Cobbetfs  Weekly  Register,  was  u  a  li- 
bellous and  scandalous  paper  reflecting  oil  the  just  rights  and  privileges  of  that 
House  :"  and  also  "  that  Sir  Francis  Burdett,  Bart.,  who  had  admitted  that  let- 
ter and  argument  to  have  been  printed  by  his  authority,  had  been  thereby 
guilty  of  a  breach  of  the  privileges  of  that  House :  and  that  it  was  thereup- 
on then  and  there  ordered,  that  Sir  Francis  Burdett  should,  be  for  his  said  of- 
fence committed  to  the  tower  of  London,  »nd  that  the  Speaker  should  issue 
his  warrant  accordingly."    It  then  states  the  issuing  of  such  warrant  to  the 

(a)  Vide  Fttz.  Abr.  Execution,  pL  If  2,  (mbprinted  262,)  corrected  in  Bro.  Execetkn,  pi- 
100  from  18  Ed.  4.  4.  pi.  19 ;  sad  aee  also  the  report  of  the  caee  of  Simmy**  v.  Qrnka», 
bYelv.28. 
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Serjeant  at  Arms,  reciting  the  resolutions  and  order  of  the  house,  which  I 
have  already  stated,  and  commanding  him  or  his  deputy  to  take  into  his  cus- 
tody the  body  of  Sir  Francis  Burdett,  and  then  forthwith  to  deliver  him  into 
the  custody  of  the  lieutenant  of  the  tower.  And  then  it  states  the  delivery  of 
the  Speaker's  warrant  to  the  Serjeant  at  Arms.  It  further  proceeds  to  state 
another  warrant  issued  by  the  Speaker  to  the  lieutenant  of  the  tower,  reciting 
the  same  resolution  and  order  of  the  House  of  commons  before-mentioned  ; 
and  states  the  delivery  of  his  last-mentioned  warrant  to  the  lieutenant  of  the 
tower.  That,  by  virtue  of  the  first-mentioned  warrant,  the  Serjeant  at  Arms, 
in  order  to  take  the  body  of  Sir  Francis  and  deliver  him  to  the  lieutenant  of 
the  tower,  went  to  the  messuage  of  Sir  Francis;  and  because  the  outer  door 
was  shut  and  fastened,  so  that  the  Serjeant  at  arms  could  not  thereby  enter 
the  messuage,  he,  the  Serjeant  at  Arms,  then  and  there  in  a  loud  and  audible 
voice  gave  notice  to  Sir  Francis,  who  was  then  in  his  messuage,  of  the  pur- 
pose for  which  he  came,  that  is,  to  arrest  him  by  virtue  of  the  warrant.  That 
the  Serjeant  at  Arms  required  the  outer  poor  to  be  opened,  that  he  might  be 
admitted  into  the  house  to  execute  the  warrant ;  and  because  the  outer  door 
was  not  opened,  but  kept  fast  against  him,  and  he  was  refused  admittance,  he 
with  the  aid  of  soldiers  and  armed  men  broke  open  the  window  and  thereby 
entered  into  the  House  for' the  execution  of  the  warrant,  and  made  the  arrest 
of  the  plaintiff;  and,  in  obedience  to  the  warrant,  compelled  him  to  go  out  of 
his  messuage  into  the  street,  and  from  thence  into  a  coach,  and  so  conveyed 
him  to  the  tower,  and  delivered  him  into  the  custody  of  the  lieutenant  of  the 
tower. 

This  is  the  justification  pleaded  on  the«part  of  the  Speaker ;  to  which  jus- 
tification there  is  a  demurrer :  and  the  only  points  which  are  immediately  pre- 
sented by  the  record  for  our  decision  are,  first,  Whether  the  House  of  commons 
has  any  authority  by  law  to  commit  in  cases  of  contempt  as  for  a  breach  of 
privilege  ?  Secondly,  Whether,  supposing  the  House  to  have  such  an  author- 
ity in  general,  that  authority  has  been  well  executed  by  the  warrant  in  question  ; 
that  it,  whether  the  warrant  stated  in  the  plea  of  the  defendant  discloses  a 
sufficient  ground  of  commitment  in  this  instance?  And  thirdly,  Wheth- 
er the  means  which  have  been  used  for  the  execution  of  the  Speaker's  war- 
rant are  in  law  justifiable  ?  The  subject,  as  it  seems  to  me,  cannot  properly 
be  branched  out  and  divided  into  more  points.  In  argument  it  has  indeed 
been  dilated  to  a  much  wider  extent  here,  and  has  been  considered  in  much 
greater  latitude  as  a  question  of  controversy  elsewhere,  than  is  at  all  neces- 
sary for  the  decision  of  these  which  are  the  only  points  with  which  we  have 
judicially  any  concern  upon  the  present  occasion.,  The  citations  made  upon 
the  first  argument  from  the  judgment  of  Sir  Orlando  Bridgeman  rather  tend  to 
illustrate  the  character  of  that  most  eminent  judge,  by  exhibiting  the  profun- 
dity of  his  learning,  and  the  extent  of  his  industry,  than  to  throw  any  material 
light  upon  the  present  question.  A  very  moderate  portion  of  the  learning 
there  displayed  by  him  is  at  all  applicable  to  the  present  case.     The  main 

Elnt  decided,  and  properly  decided,  in  that  case  was,  that  the  privilege  of 
rliament,  which  exempted  members  from  arrest,  did  not  wholly  suspend  the 
right  of  suit  against  them  during  the  entire  continuance  of  the  Parliament, 
at  least  so  as  to  prevent  the  suing  them  by  original.  So  a  great  part  of  the 
learning  exhibited  upon  Thorpes  case  there  cited,  though  properly  adverted  to 
as  the  case  itself  was,  bears  very  little  on  the  question  immediately  before  us. 
That  case,  which  is  to  be  found  in  the  Rolls  of  Parliament,  31  H.  6.  No.  26, 
27,  28.  decides,  tbat  a  suit  commenced  against  a  member  might  proceed 
to  any  extent  in  the  time  of  the  vacation  of  parliament,  though  not  in  par- 
liament time,  as  it  is  called.  Thorpe's  case  appears  to  be  the  earliest  appli- 
cable to  parliamentary  pirvUege ;  for  the  two  other  cases  of  an  earlier  date 
mentioned  by  Lord  Coke  in  his  4th  Institute  (24,)  that  of  John  de  Thoraby, 
10  Ed.  3.  and  of  Bogo  de  Clare,  18  Ed.  1.,  are  shewn  by  Sir  Orlando  Bridge- 
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man  in  his  judgment,  in  Benyon  v.  Eveylyn,  to  have  no  proper  reference  to 
the  privileges  of  the  members  of  the  House  of  Commons :  and  indeed,  accor- 
ding to  this  case  of  Thorpe,  as  supposed  by  Lord  Coke,  it  appears  that  the  ex- 
emption from  arrest  was  not  claimed  or  considered  as  the  peculiar  privilege  of 
a  member  of  the  one  or  of  the  other  House  of  Parliament,  properly  as  such  ; 
but  as  the  privilege  of  a  member  of  the  High  Court  of  Parliament  generally  : 
and  the  reason  of  such  privilege,  as  given  by  the  judges,  is  one  which  applies 
equally  to  the  members  of  both  Houses,  viz.  "  that  they  may  have  their  free- 
dom and  liberty  freely  to  intende  upon  the  Parliament."  Other  cases  have 
been  cited,  in  which  the  right  of  the  subject  to  sue  upon  matters  of  parliamen- 
tary cognizance  has  been  in  part  recognized  by  the  courts.  The  first-men- 
tioned of  these  cases,  however,  that  of  Thorpe,  respects  merely  the  privileges 
of  individual  members,  and  the  means  of  their  individual  protection,  not  the 
vindictive  privileges  of  the  House  for  offences  done  generally  against  the  body 
of  the  House,  in  breach  of  the  rights  and  privileges  of  the  whole  House  col- 
lectively considered.  The  other  cases  next  mentioned,  of  Bogo  de  Clare,  and 
John  de  Thoresby,  do  not  apply  to  this  question ;  which  is,  what  acts  .the 
House  of  Commons  may  justifiably  do ;  not  where,  or  how  such  acts  shall  be 
alone  brought  into  question. 

As  to  the  first  point  which  arises  in  this  case :  has  the  House  of  Commons 
a  right  to  commit  for  breach  of  privilege  ?  It  has  been  argued,  that  they  are 
prohibited  from  imprisoning  persons  by  the  statute  of  Magna  Charta,  and  the 
28  Ed.  3.  c.  3. :  but  the  provision  in  Magna  Charta,  directed  against  acts 
of  unauthorized  force,  "  that  no  man  shall  be  imprisoned  but  by  the  lawful 
judgment  of  his  peers,  or  by  the  law  of  the  land  ;"  and  that  of  the  stat  28  Ed. 
3.  "  that  no  man  shall  be  put  out  of  land  or  tenement,  nor  taken  or  impris- 
oned, nor  disinherited,  nor  put  to  death,  without  being  brought  in  to  answer  by 
due- process  of  the  law  ;"  are  satisfied  as  far  as  they  relate  to  this  subject,  if  the 
lex  et  consuetu  do  parliaments  be,  as  Lord  Coke  and  all  the  writers  on  the  law 
have  held  that  it  is,  part  of  the  law  of  the  land  in  its  large  and  extended  sense. 
At  what  time  the  two  Houses  of  Parliament,  as  at  present  constituted  and  dis- 
tinguished, that  is,  as  Lords  and  Commons,  first  ceased  to  sit  together,  as 
originally  they  did,  and  began  to  have  a  separate  existence,  is  a  matter  more 
of  antiquarian  curiosity  than  of  legal  importance.  The  separation  of  the  two 
Houses  seems  to  have  taken  place  as  early  as  the  49  H.  3.  about  the  time  of 
the  battle  of  Evesham  ;  for  I  think  it  is  at  that  period  that  the  first  return  of 
41  knights,  citizens,  and  burgesses"  is  to  be  found  ;  and  that  separation  was 
probably  effected  and  previously  sanctioned  by  a  formal  act  for  that  purpose 
by  the  King  and  Parliament  as  originally  constituted.  At  any  rate,  the  very 
first  subsequent  act  of  the  parliament,  acting  in  the  two  Houses  conjointly  with 
the  King,  operated  as  a  formal  recognition  of  an  antecedently  authorized  sep- 
aration of  parliament  into  the  two  Houses  in  which  they  then  and  have  since 
sat.  The  privileges  which  have  been  since  enjoyed,  and  the  functions  which 
have  been  since  uniformly  exercised,  by  each  branch  of  the  legislature,  with 
the  knowledge  and  acquiescence  of  the  other  House  and  of  the  King,  must  be 
presumed  to  be  the  privileges  and  functions  which  then,  that  is,  at  the  very 
period  of  their  original  separation,  were  statutably  assigned  to  each.  The  priv- 
ileges which  belong  to  them  seem  at  all  times  to  have  been,  and-  necessarily 
must  be,  inherent  in  them,  independent  of  any  precedent :  it  was  necessary 
that  they  should  have  the  most  complete  personal  security,  to  enable  them 
freely  to  meet  tor  the  purpose*  of  discharging  their  important  functions,  and 
also  that  they  should  have  the  right  of  self-protection  ;  I  do  not  mean  merely 
against  acts  of  individual  wrong ;  for  poor  and  impotent  indeed  would  be  the 
privileges  of  Parliament,  if  they  could  not  also  protect  themselves  against  in- 
juries and  affronts  offered  to  the  aggregate  body,  which  might  prevent  or  im- 
pede the  full  and  effectual  exercise  of  their  parliamentary  functions.  This  is 
an  essential  right  necessarily  inherent  in  the  supreme  legislature  of  the 
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kingdom,  and  of  course  as  necessarily  inherent  in  the  parliament  assembled 
in  the  two  Houses  as  in  one.     The  right  of  self-protection  implies,  as  a  con- 
sequence, a  right  to  use  the  necessary  means  for  rendering  such  self-protec- 
tion effectual.     Independently,   therefore,  of  any  precedents  or  recognized 
practice  on  the  subject,  such  a  body  must  a  priori  be  armed  with  a  com- 
petent authority  to  enforce  the  free  and   independent  exercise  of  its   own 
proper  functions,  whatever   those   functions   might  be.     On    this  ground 
it  has  been,  1  believe,  very  generally  admitted  in  argument,  that  the  house  of 
Commons  roust  be  and  is  authorized  to  remove  any  immediate  obstructions  to 
the  due  course  of  its  own  proceedings.     But  this  mere  power  of  removing 
actual  impediments  to  its  proceedings  would  not  be  sufficient  for  the  purposes 
of  its  full  and  efficient  protection :  it  must  also  have  the  power  of  protect- 
ing itself  from  insult  and  indignity  wherever  offered,  by  punishing  those 
who  offer  it     Can  the  High  Court  of  Parliament,  or  either  of  the  two  Houses 
of  which  it  consists,  be  deemed  not  to  possess  intrinsically  that  authority  of 
punishing  summarily  for  contempts,  which  is  acknowledged  to  belong,  and  is 
daily  exercised  as  belonging,  to  every  superior  court  of  law,  of  less  dignity 
undoubtedly  than  itself?    And  is  not  the  degradation  and  disparagement  of 
the  twoHouses  of  parliament  in  the  estimation  of  the  public,  by  contemptuous 
libels,  as  much  an  impediment  to  their  efficient  acting  with  regard  to  the  public 
as  the  actual  obstruction  of  an  individual  member  by  bodily  force,  in  his  en- 
deavour to  resort  to  the  place  where  parliament  is  holden  ?    And  would  it 
consist  with  the  dignity  of  such  bodies,  or  what  is  more,  with  the  immediate 
and  effectual  exercise  of  their  important  functions,  that  they  should  wait  the 
comparatively  tardy  result  of  a  prosecution  in  the  ordinary  course  of  law,  for 
the  vindication  of  their  privileges  from  wrong  and  insult  ?     The*  necessity  of 
the  case  would,  therefore,  upon  principles  of  natural  reason,  seem  to  require 
that  such  bodies,, constituted  for  such  purposes,  and  exercising  such  functions 
as  they  do,  should  possess  the  powers  which  the  history  of  the  earliest  times 
shews  that  thev  have  in  fact  possessed  and  used.     It  is  therefore  idle  to  con- 
tend, as  some  have  done,  that  as  the  House  of  Commons  is  a  body  which  has 
begun  to  exist  separately  and  substantively  since  the  time  of  legal  memory, 
that  is,  since  the  return  of  Richard  the  First  from  the  Holy  Land  ;  and  that, 
as  tbey  cannot  on  that  account  claim  by  prescription  or  immemorial  custom 
any  power  of  commitment,  and  that  no  act  of  parliament  since  that  time  has 
expressly  given  it  to  them  ;  therefore,  that  it  cannot  legally  belong  to  them. 
I  am  glad  that  nothing  of   that  kind   has  been  advanced   in  argument 
upon  this  occasion  ;  but  it  is  impossible   not  to  have  heard  of  its  having 
been  urged  elsewhere  and  on  other  occasions.     And  perhaps  more  weight 
has  been   given  to  the  argument   than   seems  to  belong  to   it,  from   the 
pains  that  Sir  Robert  Atkyns  (in  his  treaties  in  the  form  of  an  argument  upon 
the  information  against  William  Williams  Esq.)  has  taken  to  answer  it.     For 
he  seems  to  suppose  it  necessary,  "  to  support  the  power  and  privilege  of  the 
Hoase  of  Commons,  as  being  an  essential  part  of  the  parliament,  to  make  it 
oat  against  these  innovators,  (as  he  calls  them,)  that  the  House  of  Commons 
has  ever  been  a  part  of  the  parliament,  and  that  it  was  so  long  before  the  49 
H.  3.;"  which,  as  already  mentioned,  is  the  date  of  the  first  writ  of  summons 
for  knights,  citizens,  and  burgesses,  now  extant :  admitting,  "  that,  where  the 
beginning  of  a  thing  is  known,  there  can  be  nothing  belonging  to  it  by  pre- 
scription."   But   Selden,  I  observe,  (Prin.  of  Pari.  713.)  acknowledges  that 
there  had  been  a  great  change  in  the  constitution  of  the  parliament,  but  sup- 
poses it  to  have  happened  long  before  the  49  H.  3,  namely,  in  the  time  of  that 
king's  father,  King  John;  (still  placing  it  however  within  time  of  legal 
memory ;)  and  he  supposes  that  it  was  done  by  a  law,  though  the  law  be  last ; 
as  many  Rolls  of  Parliament  were  wherein  those  laws  were  entered.     But  sup- 
posing the  separate  existence  of  the  House  of  Commons  to  have  begun  only 
in  the  49  Hen,  3.,  or  at  some  other  period  within  the  time  of  legal  memory , 
Vol.  VII.  46  «  J. 
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the  answer  to  the  objection  is,  that  some  statute  or  act  of  supreme  national 
authority,  whatever  it  was,  by  which  the  House  then  began  tp  exist  and  act, 
and  has  since  acted,  separately,  as  a  distinct  branch  of  the  legislature  from  the 
Lords,  and  conjointly  with  the  Lords  and  the  King,  as  a  parliament,  invested 
them,  as  such  House,  with  the  antecedent  essential  privileges  which  belong  to 
the, aggregate  body  of  parliament,  at  least  to  the  extent  in  which  they  have 
been  ever  since  enjoyed  by  that  House,  and  of  which  the  subsequent  enjoy* 
ment  is  evidence :  and  it  would  only  vary  the  form  of  prescribing,  if  any 
prescription  were  in  such  case  necessary,  to  such  an  one  as  the  following  ; 
namely,  that  from  time  whereof  the  memory  of  man  is  not  to  the  contrary 
until  the  49  H.  3,  all  the  members  of  parliament,  by  their  then  name  of  Pro- 
ceres  Nobiles  et  Magnates,  and  since  the  49  H.  3,  by  their  several  names  of 
Lords  spiritual  and  temporal,  and  of  Knights,  Citizens,  and  Hurgesses  in 
parliament  assembled,  have  had  used,  and  now  and  still  of  right  ought  to  have 
and  use  such  and  such  privileges.  So  that  if  the  Parliament  itself*  in  any 
anterior  form  of  its  existence,  be  of  prescriptive  antiquity,  about  which  do 
reasonable  doubt  can  be  entertained,  the  same  privileges  which  were  in  such 
anterior  form  then  enjoyed  by  it  may  still  (if  necessary  so  to  consider  it)  be 
even  technically  prescribed  for  by  Parliament  in  the  very  form  into  which  it 
has  since  resolved  itself  and  now  subsists  :  unless,  indeed,  it  can  be  contended 
with  effect,  that  the  legislature  itself  is  incompetent  to  vary  the  precise  form 
in  which,  in  time  beyond  memory,  it  appears  to  have  existed  and  acted ;  a 
point  which,  I  presume,  few  persons  will  be  hardy  enough  to  contend  for. 
There  is  no  pretence,  therefore,  for  treating  the  privileges  of  the  House  of 
Commons,  as  some  persons  have  treated  them,  as  things  of  a  novel  origin  and 
constitution,  beginning  within  time  of  legal  memory,  and  standing  upon  no 
authority  of  prescription  or  statute. 

These  privileges  appear  to  have  been  claimed,  exercised  and  recognized  in 
numerous  precedents  almost  as  early  as  we  can  distinctly  trace  the  House  act- 
ing in  its  separate  parliamentary  capacity.  Without  referring  more  at 
large  to  Thorpe's*  case,  the  personal  privileges  of  Parliament  are  stated  in 
it  in  these  terms  :  "  If  any  person  that  is  a  member  of  this  High  Court  of 
Parliament  be  arrested  in  such  case  as  be  not  for  treason  or  felony,  or  surety 
of  the  peace,  or  for  a  condemnation  had  before  the  parliament,  it  is  used  that 
all  such  persons  shall  be  released  of  such  arrests,  and  make  an  attor- 
ney, so  that  they  may  have  their  freedom  and  liberty  freely  to  attended 
upon  the  Parliament."  I  am  aware  that  this  authority  in  terms  relates  only 
to  privileges  of  personal  freedom  from  arrest,  and  not  to  the  vindictive  privi- 
lege of  committing  for  contempts  against  the  whole  House.  But  on  this  latter 
point,  not  to  incumber  the  case  unnecessarily  with  a  vast  variety  and  quanti- 
ty of  matter,  I  would  refer  only  generally  to  the  case  of  Ferrers,  (very  fully 
reported  in*  Crompton's  Jurisdiction  of  Courts  ;)  Trewinnard's  case,  in  Dy. 
59,  William  Thranuris's  case  in  1529,  who  was  committed  to  the  custody  of 
the  Serjeant  at  Arms  for  a  contempt  in  words  against  the  dignity  of  the 
House  :  John  Wentworth's  case,  of  the  same  kind,  in  1575,  in  D*  Ewes'  Jour- 
nals 244. ;  and  the  case  of  Hall,  a  member  of  the  House  of  Commons,  in 
1580,  which  is  also  in  D' Ewes'  Journal,  from  page  291  to  298.,  and  in  4 Inst 
23.  and  which  is  the  first  instance  of  a  libel  punished  by  the  House.  In  that 
case  Arthur  Hall  was  punished  for  a  libel  on  the  dignity  of  the  House,  by 
being  committed  and  expelled  :  and  he  was  also  fined  ;  in  respect  to  which 
latter  species  of  punishment,  that  of  fining,  the  House  exercised  in  that  in- 
stance a  power  which  they  have  not  since  been  in  the  habit  of  exercising: 
but  certainly  that  precedent,  as  far  as  it  goes  to  the  expulsion  and  imprison- 
ment of  a  member,  is  fully  sustained  by  more  modern  usage.  He  was  com- 
mitted for  six  months,  and  to  be  further  imprisoned  till  a  revocation  and  re- 
traction under  his  hand  of  the  slander  contained  in  his  book.  That  perhaps 
might  be  considered  as  an  excess  of  jurisdiction ;  as  contrary  to  the  general 
principles  of  English  law ;  for  the  courts  of  law  cannot  commit  a  person 
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till  he  retracts  or  makes  personal  submission  for  his  offence  ;  but  as  far  as 
the  mere  infliction  of  imprisonment  goes,  it  shews  at  least  that  the  House 
were  in  the  habit  of  committing  for  contempts.  And" .the  sort  of  libel  for 
which  he  was  punished,  as  it  appeared  in  D' Ewes'  Journal,  was  not  a  libel 
upon  individual  members,  but  upon  the  whole  parliament. 

Without  resting  any  longer,  however,  upon  these  precedents,  I  come  with 
more  satisfaction  to  an  authority  which  cannot  be  gainsayed  or  questioned  : 
to  the  legislative  recognition  of  a  power  in  either  House  of  Parliament  to 
punish  by  imprisonment ;  for  that  I  think  is  virtually  to  be  understood  from 
the  stat.  1  Jac.  1.  c.  13.     But  before  I  observe  upon  that  statute,  I  will  short- 
ly advert  to  a  prior  act  of  the  4th  H.  8,  made  in  the  case  of  a  Mr.   Strode, 
who  was  imprisoned  for  something  be  had  done  in  parliament ;  and  by  which 
it  was  enacted,  that  "  all  suits,  accusements,  condemnations,  executions,  fines, 
amerciaments,  punishments,  corrections,  grants,  charges,  or  impositions,  put 
or  had,  or  hereafter  to  be  put  or  had  unto  or  upon  the  said  22.  Strode,  and  to 
every  other  person  or  persons  afore  specified  in  that  parliament,  or  that  of 
any  parliament  that  shall  be,  for  any  bill,  speakiqg,  reasoning,  or  declaring 
of  any  matter  concerning  the  parliament  to  be  commenced  and  treated, 
should  be  utterly  void  and  of  none  effect."    1  own  I  agree  with  the  cogent 
reasons  given  by  Sir  Robert  Atkyns,  (p.  56,(a)  that  this  is  to  be  considered 
as  a  general  act,  notwithstanding  the  opinion  given  to  the  contrary  in   the 
case  of  Mr.  Holies,  7  St.  Tr.  249,  3  Char.  1.     This  act,  however,  only  relates 
to  the  personal  immunity  and  protection  of  the  members  themselves,  for  acts 
done  in  Parliament,  or  concerning  the  same.     Then  comes  the  stat.  1  Jac.  1. 
c.  13,  which,  after  reciting,  that  "  heretofore  doubt  had  been  made  if  any 
"  person,  being  arrested  in  execution,  and  by  privilege  of  either  of  the  Hou- 
uses  of  Parliament  set  at  liberty,  whether  the  party  at  whose  suit  such  ex- 
44  ecution  was  pursued;  be  for  ever  after  barred  and  disabled  to  sue  forth  a 
"  new  writ  of  execution  in  that  case :"  (which  shews  very  clearly,  that  Par- 
"  liaraent  had  been  in  the  habit  of  setting  aside  or  superseding  such  execu- 
tions ;)  for  avoiding  all  further  doubt  and  trouble  which  in  like  cases  may 
hereafter  ensue ;  enacts,  "  that  the  party  at  whose  suit  such  writ  of  execution 
was  pursued,  his  executors,  i&c.  after  such  time  as  the  privilege  of  that  ses- 
sion of  parliament,  "  in  which  such  privilege  shall  be^so  granted,  shall  cease, 
u  may  sue  forth  and  execute  a  new  writ  or  writs  of  execution,"  &c.   '  Is  not 
this  an  ample  recognition  of  the  prior  exercise  of  an  authority  by  the  Houses 
of  Parliament  to  liberate  persons  entitled  to  privilege,  who  were  in  execution  : 
this  statute  enacting,  however,  at  the  same  time,  that  it  should  not  be  an  an- 
swer to  the  further  charging  him  in  execution  by  his  creditor,  that  he  had 
once  been  taken  in  execution.     The  statute  then  provides,  "  that  from  thence- 
"  forth  no  sheriff,  bailiff,  or  other  officer,  from  whose  arrest  or  custody  any 
"  such  person  so  arrested  in  execution  shall  be  delivered  by  any  such  privilege, 
"  shall  be  changed  or  chargeablev  with  or  by  any  action  whatsoever,  for  deliv- 
"  ering  out  of  execution  any  such  privileged  person  so  as  is  aforesaid  by  such 
41  privilege  of  Parliament  set  at  liberty  ;  any  law,  custom,  or  privilege  here- 
14  tofore  to  the  contrary  notwithstanding."     And  then  follows  this  proviso, 
which  is  very  material  to  the  present  purpose ;  "  Provided  always,  that  this 
"  act,  or  any  thing  therein  contained,  shall  not  extend  to  the  diminishing  of 
"any  punishment  to  be  hereafter  by  censure  in  parliament  inflicted  upon 
"  any  person  which  shall  hereafter  make  or  procure  to  be  made  any  such  ar- 
"  rest  as  aforesaid."    Now  by  inflicting  censure,  the  poweyr  of  doing  which 
was  thus  saved  to  the  Houses  of  Parliament,  as  they  had  before  been  accus- 
tomed to  exercise  it  must  be  meant,  not  a  mere  crimination  or  reproof  in  words 
only,  but  the  substantial  infliction  of  positive  punishment  by  parliament  upon 
the  offender.    This  act,  indeed,  applies  in  terms  only  to  the  particular  case  of 

(a)  See  alio  4  Inst  9,  to  the  same  effect 
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arrests  :  but  no  one  can  reason  so  weakly  as  to  suppose  or  argue  so  narrowly 
as  to  say,  that  the  power  of  the  Houses  of  Parliament  to  inflict  punishment 
existed  and  had  been  exercised  only  in  that  particular  case.  1  have  mention- 
ed this  instance,  not  from  the  necessity  of  the  thing  in  so  plain  a  case,  but 
because  it  has  been  thrown  out  very  confidently,  that  the  privilege  of  the  House 
of  Commons  stood  upon  no  parliamentary  recognition  or  authority  whatsoev- 
er :  here,  however,  is  a  direct  parliamentary  recognition  of  their  right  to  in- 
flict punishment  by  censure  in  parliament  in  the  one  case  that  is  specifically 
mentioned,  and  it  virtually  ratifies  what  had  been  antecedently  done  by  the 
House  in  the  way  of  punishment,  of  which  the  usual  mode  appears  to  hare 
been  by  imprisonment. 

Having  stated  thus  much  of  the  earlier  precedents  and  authorities  in  res- 
pect to  the  Parliament  itself,  and  their  own  practice  of'  committing  for  con- 
tempts, I  come  now  to  a  period  nearer  to  our  own  times,  and  more  within  our 
own  immediate  contemplation  and  view,  where  the  materials  for  our  judgment 
are  more  abundant,  and  the  sources  from  which  they  are  drawn  are  in  some 
respects  more  satisfactory.  If  any  person  more  than  another  could  be  suppos- 
ed to  doubt  the  power  of  the  House  of  Commons  to  commit  for  contempt ;  if 
any  person  who  ever  sat  in  this  place  was,  more  than  any  other,  jealous  of 
every  supposed  encroachment  upon  the  rights  of  the  people,  either  on'  the  part 
of  the  Crown,  or  of  either  House  of  Parliament,  or  less  favourable  in  general 
to  claims  of  parliamentary  privilege,  it  was  my  Lord  Holt.  There  is  no  per- 
son at  all  conversant  with  the  disputes  that  have  taken  place  in  the  courts  of 
law  on  this  subject,  who  is  not  acquainted  with  the  particulars  of  the  case  of 
Ashby  v.  White  ;  and  how  he  stood  singly  and  manfully  in  an  opinion,  which 
was  at  last  confirmed  by  the  House  of  Lords  in  maintaining  the  right  of  the 
subject  to  maintain  an  action  in  that  case.  The  legality,  however,  of  a  power 
in  the  HoUse  of  Commons  to  commit  for  breach  of  privilege,  generally,  is  so 
far  from  being  questioned  by  Lord  Holt  in  The  Queen  v.  Paty,  2  Ld.  Ray. 
1105,  the  case  in  which  the  bailing  of  the  Aylesbury  men,  committed  by  the 
House  of  Commons  for  bringing  actions  against  the  constables  of  Aylesbury 
for  refusing  their  votes  at  an  election  for  members  of  parliament,  was  agitated, 
that  he  expressly  recognizes  their  power  in  the  passage  which  has  been  refer- 
red to  by  the  Attorney-General.  His  words  are  these  :  he  said,  "  he  made  no 
41  question  of  the  power  of  the  House  of  Commons  to  commit :  they  might  com- 
"  mit  any  man  for  offering  an  affront  to  a  member  ;"  (which  must  be  under- 
stood of  an  affront  to  a  member  as  such  ;)  "  nay,  (he  said)  they  might  com- 
44  mit  for  a  crime,  because  they  might  impeach."  This,  I  presume,  roust  be 
intended  of  a  commitment  for  a  crime  in  order  to  an  impeachment :  other- 
wise, he  would  admit  them  to  have  a  general  criminal  jurisdiction,  which  cer- 
tainly he  could  not  mean  to  attribute  to  them.  It  is  impossible  for  any  thing 
to  be  more  full,  explicit,  and  unqualified,  than  this  language  of  Lord  Holt,  in 
which  he  recognizes  a  power  of  commitment  in  the  House  of  Commons  for  a 
breach  of  the  privileges  of  their  House :  and  what  is  said  of  the  House  of 
Commons  may  be  understood  as  said  also  of  the  House  of  Lords ;  for  they 
are  one  and  the  same  in  this  respect :  they  are  but  the  grand  council  of  the 
realm  divided  into  two  different  parts,  each  carrying  with  it  this  essential  pow- 
er and  privilege  to  protect  itself,  which  each  has  exercised  ever  since  (and 
therefore  must  be  presumed  collectively  to  have  exercised  before)  their  sepa- 
tion. 

Prior  to  Ashby  v.  White,  in  point  of  time,  was  the  Earl  of  Shaftesbury's 
case,  1  Mod.  144,  which  was  a  commitment  by  the  House  of  Lord  "  for  a  high 
contempt  (stated  to  have  been)  committed  against  this  House."  Two  of  the 
judges  there  thought  that  it  was  a  material  ingredient  in  that  case,  that  the 
sessions  during  which  the  commitment  was  made  was  then  continuing.  The 
Chief  Justice  Rainsford  thought,  that  the  court  of  K.  B.  had  no  jurisdic- 
tion of  the  cause ;  and  Twysden,  J.,  who  was  absent  communicated  by  Jones, 


IN  THE  FIFTY-FIRST  YEAR  OF  GEORGE  III.  367 

J.  his   opinion,  that  Lord  Shaftesbury  should  be  remanded.    No  distinction 
was  taken  in  that  case  between  the  authority  of  the  Lords  and  thatof    the 
Commons  to  commit.     And  notwithstanding  the  generality  of  the  commit- 
ment, which  was  for  a  high  contempt,  without  saving  when,  where,  or  how 
committed,  it  was  sustained  by  thin  court,  and  Lord  Shaftesbury  was  remand- 
ed.    This  case  has  been  referred  to  by  judges  in  latter  times  as  an  authority 
upon  the  point.     And  in  Alexander  Murray's  case,  1  Wils.  299,  the  commit- 
ment, which  was  by  the  House  of  Commons  for  an  offence  against  them,  was 
in  the  same  terms,  "  for  a  high  contempt  of  this  House."    Mr.  Justice  Wright 
says  in  that  case,  "  that  it  was  agreed  on  all  bands  that  they  (the  House  of 
Commons)  have  power  to  judge  of  their  own  privileges.     It  need  not  appear 
to  us  what  the  contempt  was  ;  for  if  it  did  appear,  we  could  not  judge  there- 
of."    And  then  he  cites  Lord  Shaftesbury's  case.    Mr.  Justice  Dennison  says, 
'*  They  need  not  tell  us  what  the  contempt  was,  because  we  cannot  judge  of 
u  it.'      Mr.  Justice  Foster  says, "  The  law  of  Parliament  is  a  part  of  the  law  of 
"  the  land,  and  there  would  be  an  end  of  all  law,  if  the  House  of  Commons 
"  could  not  commit  for  a  contempt :  all  courts  of  record,  even  the  lowest,  may 
"  commit  for  a  contempt :  and  Lord  Holt,  though  he  differed  with  the  other 
**  judges,  yet  agreed  that  the  House  might  commit  for  a  contempt  in  the  face 
41  of  the  House."    That  statement  of  Mr.  Justice  Foster  certainly  represents 
Lord  Holt  as  having  narrowed  his  admission  far  beyond  what  he  appears  Xo 
have  done  by  Lord   Raymond's  report.     The  power  of  committing  for  con- 
tempts is  not  there  limited   by  Lord  Holt  to  contempts  committed  in  the  face 
of  the  House.     I  do  not  know  how  those  words  got  into  Wilson's  report ;  but 
the  report  of  Lord  Holt's  own  words,  as  made  by  Lord  Raymond,  who  heard 
them,  is  moTe  likely  to  be  carrect.     Upon  this  case  I  would  observe,  that  I 
agree  with  Wright  and    Dennison,  Justices,  in  thinking,  that  it  need  not  ap» 
pear  what  the  contempt  was  ;  but  I  am  not  prepared  to  say  with  them,  that 
we  could  in  no  case  judge  of  it,  or  that  there  might  not  appear  such  a  cause 
of  commitment  as,  coming  collaterally  before  the  court  in  the  way  of  a  justifi- 
cation pleaded  to  an  action  of  trespass,  the  court  might  not  he  obliged  to  con., 
sider  and  to  pronounce  to  be  defective  :  but  it  might  be  a  more  doubtful  ques* 
tion  whether,  coming  directly  before  us,  as   on  a  return  to  a  habeas  corpus,, 
we  could  relieve  the  subject  from  the  commitment  of  the  House  in  any  case 
whatever. 

The  next  case  which  came  before  the  courts  on  habeas  corpus  is,  I  think* 
Brass  Crosby's,  a  case  very  fully  considered  by  a  most  learned  judge,  Lord 
C.  J.  De  Grey :  and  which  was  also  decided  by  the  opinion  of  all  the 
judges  of  the  court  of  Exchequer,  as  well  as  of  the  Common  Pleas ;  for  ap- 
plications were  made  to  both  those  courts  to  liberate  the  persons  who  had 
been  committed  by  the  House  for  contempt :  but  I  do  not  know  of  any  appli- 
cation having  been  made  to  this  court  on  that  occasion.  Without  going  at 
large  into  the  report,  which  is  unnecessary  after  the  full  comment  made  at  the 
bar  on  the  language  of  the  judges  there  stated;  it  is  sufficient  to  say,  that 
Lord  C.  J.  De  Grey  and  the  other  judges  were  most  clearly  of  opinion,  that 
the  Houses  of  Parliament  were  invested  with  the  power  of  committing  for 
contempts  in  breach  of  their  privileges.  . 

It  has  been  said  in  answer  to  all  these  cases  of  refusal  by  the  courts  to  lib- 
erate on  habeas  corpus  the  parties  who  had  been  committed  by  either  House 
of  Parliament  for  contempt,  that  the  courts,  knowing  that  the  party  committed 
had  a  remedy  by  action  if  he  had  been  illegally  committed,  would  not 
give  him  relief  in  that  direct  mode,  but  turned  him  over  to  the  remedy  by 
action  if  he  were  entitled,  to  it,  without  inquiry  whether  or  not  he  were  enti- 
tled to  relief  in  the  particular  instance.  Now  to  what  extent  it  may  be  war- 
rantable to  inquire  into  the  cause  of  commitment,  it  is  not  necessary  to  pro- 
nounce: the  commitment  must  always  be  by  a  court  of  competent  jurisdic- 
tion ,  and  the  competence  of  the  House  of  Commons  to  commit  for  a  contempt 
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and  breach  of  privilege  cannot  be  questioned.    A  competence  to  commit  for  all 
matters  and  in  all  cases  has  never  been  asserted  or  pretended  to  on  the  part  of 
either  House  of  Parliament :  the  House  of  Commons  does  not  pretend  to  a  gen- 
eral criminal  jurisdiction.    But  if  the  judges  before  whom  those  applications 
were  niade  on  writs  of  habeas  corpus  had  felt  that  the  Houses  had  nopretence 
of  power  to  commit,  or  had  seen  upon  the  face  of  the  returnsthat  they  had  exer- 
cised it  in  those  cases  extravagantly,  and  beyond  all  bounds  of  reason  and 
law,  would  they  not  have  been  wanting  in  their  duty  if  they  had  not  looked 
into  the  causes  of  commitment  stated  ;  and  would  it  have  been  an  excuse  for 
a  most  imperfect  discharge  of  their  important  duty  upon  the  writ  of  habeas 
corpus  to  say,  that  though  they  remanded  the  prisoner,  he  had  his  remedy 
by  action,  if  the  case  were  that  he  ought  never  to  have  been  committed  ac 
all  ?  Is  not  the  value  of  the  intermediate  liberty  of  the  subject  of  such  impor- 
tance, that,  where  his  case  falls  within  the  remedy  of  the  writ  of  habeas 
corpus,  the  judges  were  bound  at  common  law  to  give  the  party  the  bene6t 
of  his  immediate  liberation,  rather  than  to  turn  him  over  to  a  distant  remedy 
by  action  Against  a  party  who  may  die  before  he  can  obtain  his  judgment ; 
or,  if  he  live,  may  become  insolvent  ?  That  would  be  but  a  poor  and  forlorn 
remedy  for  the  party  aggrieved  by  the  loss  of  his  liberty ;  and  it  would  be 
the  greatest  slander  upon  the  administration  of  the  law  of  England  to  say, 
that  those  who  were  called  upon  to  administer  it  on  those  occasions  would 
have  so  done.     Upon  this  subject  I  will  only  say  that  if  a  commitment  ap- 
peared to  be  for  a  contempt  of  the  House  of  Commons  genaratty,  I  would 
neither  in  the  case  of  that  court,  or  of  any  other  of  the  superior  courts,  inquire 
further :  but  if  it  did  not  profess  to  commit  for  a  contempt,  but  for  some  mat- 
ter appearing  on  the  return,  which  could  by  no  reasonable  intendment  be  con- 
sidered as  a  contempt  of  the  court  committing,  but  a  ground  of  commitment 
palpably  and   evidently  arbitrary,  unjust,  and  contrary  to  every  principle  of 
positive  law,  or  national  justice  ;  I  say,  that  in  the  case  of  such  a  commit- 
ment, (if  it  ever  should  occur,  but  which  I  cannot  possibly  anticipate  as  ever 
likely  to  occur,)  we  must  look  at  it  and  act  upon  it  as  justice  may  require 
from  whatever  court  it  may  profess  to  have  proceeded.     But  is  it  found  ia 
any  one  instance,  that  upon  a  refusal  by  the  courts  to  discharge  the  party 
upon  the  writ  of  habeas  corpus,  in  times  even  of  popular  inflammation,  ana 
where  he  might  have  had  a  chance  of  getting  a  large  compensation  in  dam- 
ages, if  he  were  proved  to  have  been  injured,  any  such  action  has  been  after- 
wards brought  ?  No  such  action  has  been  ever  brought,  nor  is  it  pretended 
that  in  any  one  of  the  various  cases,  in  all  of  which  the  judges  have  refused 
to  liberate  the  party  committed  for  contempt,  any  ulterior  remedy  by  action 
was  ever  suggested  as  fit  to  be  resorted  to. 

Thus  the  matter  stands  upon  the  authority  of  precedents  in  parliament, 
upon  the  recognition  by  statute,  upon  the  continued  recognition  of  all  the 
judges,  and  particularly  df  Lord  Holt,  who  was  one  of  the  greatest  favourers 
of  the  liberties  of  the  people,  and  as  strict  an  advocate  for  the  authority  of  the 
common  law  against  the  privileges  of  parliament  as  ever  existed.  I  should 
have  thought  that  this  was  a  quantity  of  authority  enough  to  have  put  this 
question  to  rest,  (which  alone  I  am  now  considering,)  that  is,  whether  the 
House  of  Commons  has  the  power  of  commitment  for  a  contempt  of  their 
privileges  ?  What  is  there  against  it  ?  Is  it  expedient,  that  they  should  have 
such  a  power  ?  And  I  am  now  confining  myself  to  the  limits  in  which  it  is 
exercised  in  the  case  before  us.  I  have  already  said  that  a  priori,  if  there 
were  no  precedents  upon  the  subject,  no  legislative  recognition,  no  practice  or 
opinions  in  the  courts  of  law  recognizing  such  an  authority,  it  would  still  be 
essentially  necessary  for  the  Houses  of  parliament  to  have  it :  indeed  that  they 
would  sink  into  utter  contempt  and  inefficiency  without  it  Could  it  be  ex- 
pected that  they  should  stand  high  in  the  estimation  and  reverence  of  the 
people,  if,  whenever  they  were  insulted,  they  were  obliged  to  wait  the  com- 
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paratively  slow  proceedings  of  the  ordinary  coarse  of  law  for  their  redress? 
That  the  Speaker  with  bis  mace  should  be  under  the  necessity  of  going  before 
a  grand  jury  to  prefer  a  bill  of  indictment  for  the  insult  offered  to  the  House  ? 
They  certainly  must  have  the  power  of  self- vindication  and  self-protection  in 
their  own  bands ;  and  if  there  be  any  authenticity  in  the  recorded  prece- 
dents of  Parliament,  any  force  in  the  recognition  of  the  Legislature,  and  in 
the  decisions  of  the  courts  of  law,  they  have  such  power. 

Assuming  then  that  the  House  has  the  power  of  commitment,  the  next  point 
is  whether  it  has  been  well  exercised  by  the  warrant  in  question.      The 
warrant  states  a  resolution  of  the  House  of  Commons,  that  a  certain  paper 
(describing  it)  which  the  plaintiff,  a  member  of  the  House,  admitted  to  have 
been  printed  by  his  authority,  was  a  libellous  and  scandalous  paper  reflecting 
on  the  just  rights  and  privileges  of  the  House ;  and  that  the  plaintiff  had  there- 
by been  guilty  of  a  breach  of  the  privileges  of  the  House.     It  is  said  that 
there  should  have  been  an  averment  in  the  plea  of  all  the  several  matters 
recited  in  the  warrant  as  the  foundation  upon  which  it  issued ;  and  that  it 
is  not  enough  to  allege  an  order  of  the  House  of  Commons  assuming  the 
facts  to  be  as  stated  in  it.      But  if  it  be  clear,  as  it  is,  that  this  was  a  mat- 
ter which  the  House  were  competent  to  decide  both  as  to  the  fact  and  the 
effect  of  the  publication ;  then  by  analogy  to  the  judgment  of  the  court  of 
law,  (and  the  judgments  of  either  House  of  Parliament  cannot  with  propriety 
be  put  on  a  footing  less  authoritative  than  those  of  the  ordinary  courts  of 
law,)  the  House  must  be  considered  as  having  decided  both,  as  fat  as  respects 
any  question  thereupon  which  may  arise  in  other  courts.     Again,  it  is  said, 
that  it  is  not  stated  that  the  plaintiff  published  the  libel ;  only  that  it  was 
printed  by  Ms  authority :  but  to  cause  a  libel,  as  this  is  declared  to  be,  to  be 
printed  by  others  is  a  publication,  supposing  a  publication  to  be  strictly  required 
in  such  a  case.    If  the  paper  had  been  printed  with  his  own  hands,  and  had 
gone  no  further,  it  might  not  be  a  publication ;  but  it  being  stated  to  have 
been  done  by  his  authority  imports  that  it  was  not  his  own  personal  act,  and 
therefore  it  must  have  been  done  by  another  under  his  authority ;  who  thereby 
by  such  bis  authority,  became  privy  to  the  contents  of  the  libel.     It  is  further 
objected  that  it  may  be  a  libellous  and  scandalous  paper  in  other  respects  than 
that  which  concerns  the  House  of  Commons  ;  that  it  might  reflect  upon  them 
in  the  most  respectful  manner,  though  it  might  be  libellous  and  scandalous 
towards  others.     But  are  we  to  deprive  words  of  their  obvious  and  popular 
signification  in  order  to  arrive  at  this  conclusion  ?  When  it  is  said  in  ordinary 
language,  that  a  person  has  published  a  libellous  and  $ca?idelous  paper  reflecting 
upon  a   body  of  persons,  the  word  reflecting,   coupled   with  the  context, 
must  be  understood  to  mean  injuriously  and  contumeliously  reflecting,  reflec- 
ting in  a  defamatory  manner :  it  is  stating  the  paper  to  be  libellous  and  scan- 
dalous, insomuch  as  it  so  reflects  upon  that  body.     The  order  might  perhaps 
have  been  couched  in  more  precise  language;  and  if  drawn  by  persons  m  the 
habit  bf  settling  convictions  and  commitments,  it  might  have  been  done  in 
what,  with  reference  to  such  a  subject,  might  be  called  a  more  workmanlike 
manner ;  but  it  is  sufficiently  plain  and  intelligible  as  it  stands  for  all  ordinary 
purposes.     The  conclusion  of  the  order,  that  the  plaintiff  should  be  commit- 
ted to  the  tower  for  his  said  offence,  and  that  the  speaker  should  issue  his 
warrant  accordingly,  is  the  formal  award  of  the  execution  of  that  power  of 
imprisonment,  which,  upon  grounds  of  law  and  precedent,  already  appears 
to  belong  to  the  House  in  cases  of  this  sort.     Indeed   no  stress  has   been 
laid  in  argument  upon  any  supposed  defect  in  the  warrant  in   this  partic- 
ular. 

Supposing  then  a  power  of  commitment  for  breach  of  privilege  to  exist  in 
the  House,  and  that  the  warrant  itself  discloses  a  sufficient  ground  of  commit- 
ment, and  an  order  to  their  officer  to  execute  it,  the  justification  for  the 
persons  acting  under  it  is  made  out,  unless  any  unjustifiable  means  appear  to 


360  CASES  IN  EASTER  TERM 

have  been  afterwards  used  to  carry  the  warrant  into  execution.     And  that 
brings  me  to  the  last  point  to  be  considered,  whether  the  means  which  appear 
to  have  been  used  on  this  occasion  for  the  execution  of  the  Speaker's  warrant 
were  justifiable  ?  And  that  depends  upon  the  single  question,  Whether,  after 
notice  given  by  the  Serjeant  at  Arms  of  the  purpose  of  his  coming  to  the 
plaintiff's  house,  and  the  nature  of  the  warrant  he  came  to  execute,  and  after 
a  request,  made  by  him,  that  the  oater  door  might  be  opened  to  him,  which 
was  not  complied  with,  he  was  authorized  to  break  into  the  house  for  the  pur- 
pose of  arresting  the  plaintiff,  and  carrying  the  warrant  into  full  execution  ? 
Nothing  is  more  certain  than  that  in  the  ordinary  cases  of  the  execution  of 
civil  process  between  subject  and  subject,  no  person  is  warranted  in   breaking 
open  the  outer  door  in  order  to  execute  such  process :  the  law  values  the 
private  repose  and  security  of  every  man  in  his  own  house,  which  it  consid- 
ers as  his  castle,  beyond  the  civil  satisfaction  of  a  creditor.     But  I  have  al- 
ready observed  that  the  distinction  taken  in  argument  stands  upon  an  extra- 
judicial opinion  in  the  year-book  of  the  13  Ed.  4.  9.     It  is  there  stated  to  have 
been  held,  "  that  for  felony,  or  suspicion  of  felony,  a  man  may  break  open 
a  house  to  take  the  felon ;  for   it  is  for  the  commonweal  to  take  them." 
And  likewise  Choke  said,  "  Where  the  king  has  an  interest,  that  the  writ 
is  a  non  omittas   propter  aliquam   libertatem,   &c.     So  the  liberty  of  the 
party's  house  shall  not  hold  where,  &c.  but  otherwise  it  is  for  debt  or  tres- 
pass; the  sheriff  or  other  cannot  break  open  the  bouse  to  take  him;  for 
this  is  only  the  particular  interest  of  the  party.     Apd  this  is  cited   in  Fitz. 
Abr.   Barre,    pi.    110.     Therefore,  even   in   that  case,  the   interest  of  the 
king  in  the  execution  of  process  seems  only  to  be  put  in  contradistinction 
to  the  interest  of  an  individual  in  process  sued  out  for  his  own  particular 
benefit ;  inasmuch  as  the  process  of  the  crown  respects  the  public  justice  and 
public  interest  of  the  realm  :  but  it  is  not  put  in  contradistinction  to  pro- 
cess for  contempt,  in  which  the  public  at  large  have  as  much  interest  as  in 
other  criminal  process.     It  is  extremely  important,  where  citations  are  made 
from  the  year-books  in  the  abridgements,  to  look  at  the  cases  themselves 
from  which   the  dicta  are  imported  ;  for  I  have  often  found  that  a  reference 
to  the  original   case   gives   a  very   different  meaning  to  the  passage  cited. 
Here  it  appears  to  have  been  a  merely  extrajudicial  subject  of  discussion  :  the 
question  being  whether  an  act  of  parliament,  that  all  the  corporations  and  li- 
cences granted  by  King  H.  6.  should  be  void,  need  be  specially  pleaded,  or 
-whether  it  should  be  judicially  taken  notice  as  of  a  public  act :  in  considering 
which  the  passage  cited  occurs  as  matter  of  observation  between  the  judges. 
If  it  rested  upon  that  alone,  I  should  not  have  thought  it  an  authority ;  espe- 
cially when  I  find  an  older  case  in  H.  18  Ed.  2.,  which  is  in  Fitz.  Execution, 
pi.  152.(a) ;  where  it  is  said,  "  Note,  that  the  minister  of  the  king  coming  to 
levy  execution  of  damages  recovered  may  break  open  the  house  fastened  if  he 
cannot  have  the  key  :  for  it  is  not  lawful  for  any  to  disturb  the  execution  of 
the  king's  minister,"  &c.     It  is  not  however  clear  that  this  might  not  relate 
to  a  levy  "by  the  king's  minister,  as  he  is  called,  for  the  king's  debt,  and  not  to 
levy  by  the  king's  officer  for  the  debt  of  an  individual  subject.     But  in  the 
latter  sense  the  point  was  certainly  ruled  otherwise,  (and  according  to  the  dic- 
tum in  the  year-book  13  Ed.  4.  9.)  in  the  year-book  18  Ed.  4.  4.  pi.  19.  re- 
ferred to  in   Bro.  Abr.  Execution,  pi.  100. ;  for  there  all  the  justices  agreed 
that  trespass  lay  against  the  sheriff  for  breaking  the  house  to  execute  a  fieri  fa- 
cias; "  for  by  the  fieri  facias  he  may  take  the  goods,  but  may  not  break  the 
house."     See  also  27    Assize,  137.  pi.  3d.  and  7  Ed.  3.  pi.  19.    What  is  said 
by  the  judges  in  that  case  is  confirmed  by  a  still  more  important  authority ;  a 
decision  in  a  case  of  life  and  death.     This  was  Cooke's  case,  Cro.  Car.  557, 
who  was  indicted  for  murder  in  voluntarily  killing  a  sheriff's  officer  while 

(a)  By  nmUUM  printed  262. 
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attempting  to  break  into  the  house  for  the  purpose  of  executing  civil  pro- 
cess against  him ;  and  this  was  held  to  be  manslaughter,  and  not  murder. 
Upon  the  authority  therefore  of  that  case  I  shbuld  say  that  it  stands  perfectly 
clear,  that  an  execution  at  the  suit  of  an  individual  cannot  be  carried  into  ef- 
fect by  breaking  open  the  outer  door :  and  therefore  it  remains  to  be  consid- 
ered whether  in  this  case/  the  house  was  broken  in  the  execution  of  process 
for  the  particular  interest  of  an  individual,  or  whether  it  was  done  for  the 
public  weal  ?  That  it  falls  under  the  latter  description  cannot,  I  think,  be 
doubted.  And  without  going  into  the  other  books  cited  by  the  Attorney-Gen- 
eral to  shew  that  the  privilege  of  keeping  the  outer  door  shut  against  process 
is  confined  to  process  in  civil  suits,  it  is  sufficient  to  refer  to  Semayne's  case 
as  reported  in  Gro.  Eliz.  909.,  where  it  was  sajd  "  that  afterwards  in  Mich. 
term,  2  Jac.  1.,  this  cause  was  argued  again ;  and  that  Williams  agreed  with 
the  opinion  of  Yelverton  and  Fanner  in  omnibus,  and  that  the  sheriff  migBt 
not  break  any  man's  house  to  take  execution,  unless  in  the  Queen's  case,  or 
for  a  contempt"  &c.  We  understand  by  this  a  contempt  of  any  of  his  majes- 
ty's courts  of  justice  :  but  it  cannot  be  contended  that  the.  Houses  of  Legis- 
lature are  less  strongly  armed  in  point  of  protection  and  remedy  against  con- 
tempts towards  them,  than  the  courts  of  justice  are.  There  is  also  Briggs's 
case,  cited  by  the  Attorney-General,  which  came  on  before  Lord  C.  J.  Coke, 
and  is  to  be  found  in  1  Roll.  Rep.  336.  It  appears  from  the  search  which  has 
been  made  in  that  case,  that  the  sheriff  was  ruled  for  not  returning  an  attach- 
ment against  Briggs  ;  and  there  it  was  held  clearly  that  on  process  of  contempt 
the  outer  door  might  be  broken  open.  Therefore  upon  authorities  the  most  un- 
questionable this  point  also  has  been  settled,  that  where  an  injury  to  the  public 
has  been  committed  in  the  shape  of  an  insult  to  any  of  the  courts  of  justice, 
on  which  process  of  contempt  is  issued,  the  officer  charged  with  the  execution 
of  such  process  may  break  open  doors  if  necessary  in  order  to  execute  it. 
And  therefore,  upon  these  authorities,  I  conceive  myself  justified  in  saying, 
that  all  the  points  essential  to  be  maintained  in  order  to  sustain  the  defend- 
ant's justification  upon  'this  record  are  made  out.  First,  it  is  made  out  that 
the  power  of  the  House  of  Common*  to  commit  for  contempt  stands  upon 
the  ground  of  reason  and  necessity  .independent  of  any  positive  authorities 
onthe  subject :  but  it  is  also  made  out  by  the  evidence  of  usage  and  prac- 
tice, by  legislative  sanction  and  recognition,  and  by  the  judgments  of  the 
courts  of  law,  in  a  long  course  of  well-established  precedents  and  authori- 
ties. 2dly,  That  the  resolution  of  the  House,  that  the  plaintiff  had  been 
guilty  of  a  breach  of  its  privileges,  and  that  the  order  made  for  his  commit- 
ment for  that  offence,  were  in  conformity  to  their  power :  that  the  warrant  is- 
sued by  the  Speaker  in  this  case,  which  warrant  in  itself  embraces  the  res- 
olution and  order  of  the  House,  was  made  in  the  due  execution  of  their  or- 
der :  and  that  the  mode  of  executing  that  warrant  in  this  case,  by  breaking 
the  House,  after  due  notification  and  demand  of  admittance  without  effect,  is 
justifiable}  upon  the  ground  of  its  being  an  execution  of  a  process  for  con- 
tempt, to  which  the  personal  privilege  of  the  individual  in  respect  to  his  door 
must  give  way  for  the  public  good.  Under  these  circumstances,  without  the 
least  particle  of  doubt  on  my  mind,  I  am  clearly  of  opinion  that  there  must  be 
a  judgment  for  the  defendant. 

Grose,  J.  The  validity  of.  the  defendant's  pleas  in  justification  has  been 
so  fully  argued,  and  the  principles  and  the  different  authorities  upon  which  we 
must  determine  the  case,  have  been  so  elaborately  stated  by  my  lord,  that  it  is 
unnecessary  foT  me  to  do  more  than  to  say,  that  I  perfectly  agree  that  the  de- 
fendant's justification  is  made  out  upon  all  points. 

Bayley,  J.(fl)  I  am  entirely  of  the  same  opinion  in  this  case.  My  lord 
has  gone  so  very  fully  into  it,  that  it  would  be  improper  for  me  to  take  up 

(a)  L$  Blanc,  J.  was  naaWe  to  attend  from  indispositian. 
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more  time  than  by  adding  a  few  words.  In  an  early  authority  upon  this  sob* 
ject,  in  Lord  Coke  4  Inst.  23.  it  is  expressly  laid  down,  that  the  House  of  Com- 
mons has  not  only  a  legislative  character  and  authority,  bat  is  also  a  court  of 
judicature,  having  power  of  judicature :  and  there  are  instances  put  there, 
in  which  the  power  of  committing  to  prison  for  contempts  has  been  exercised 
by  the  House  of  Commons,  and  this  too  in  the  case  of  libel.  If  then  the 
House  be  a  court  of  judicature,  it  must,  as  is  in  a  degree  admitted  by  the 
plaintiff's  counsel,  have  the  poweT  of  supporting  its  own  dignity  as  essential 
to  itself;  and  without  the  power  of  commitment  for  contempts,  it  could  not 
support  its  dignity.  It  is  also  admitted,  that  an  action  would  not  lie 
against  the  members  of  the  House  for  any  thing  done  as  such ;  and  if  no  such 
action  will  lie,  I  think  that  makes  an  end  of  this  question  :  for  it  appears  to 
me  that  the  Speaker,  in  issuing  the  warrant  which  he  has  done  by  order  of 
the  House,  did  not  act  in  the  character  of  a  subordinate  officer,  but  in  the  char- 
acter of  a  member  of  the  House.  When  the  House  make  au  order  that  their 
Speaker  shall  issue  his  warrant,  they  do  not  direct  him  to  do  it  as  a  subordi- 
nate minister  to  them,  but  only  as  being  the  individual  member  of  greatest 
dignity  in  the  House,  by  whom,  on  this  and  other  occasions,  the  House  speaks 
and  acts  ;  and  his  act  in  this  respect  is  not,  I  think,  the  act  of  an  officer,  but 
the  act  of  a  member  of  the  House.  But  if  it  were  the  act  of  an  officer  of  the 
House,  acting  under  and  by  virtue  of  its  judgment  on  the  subject-matter,  I 
cannot  help  thinking  that,  where  a  court  has  competent  jurisdiction  to  decide 
upon  a  point,  and  has  decided  and  given  judgment  upon  it,  and  they  direct 
their  officer  to  carry  that  judgment  into  execution,  the  officer  is  protected  by 
that  judgment.  If  the  court  have  ordered  him  to  do  that  which  was  within 
their  jurisdiction  to  order,  he  is  bound  to  obey  their  order.  But  it  is  said, 
that  the  privilege  of  parliament  is  examinable  in  this  court,  and  that  it  ought 
to  have  been  averred,  that  this  party  was  guilty  of  the  contempt,  stating  it  as 
a  traversable  fact,  which  might  be  tried  again  elsewhere  against  those  who 
acted  under  the  authority  of  the  House  of  Common.  If  that  were  so,  the  fact 
would  be  examinable  not  only  hi  this  court,  but  in  every  inferior  court  through- 
out the  kingdom,  in  which  an  action  of  trespass  could  be  supported.  Then, 
as  the  courts  of  justice  must  be  considered  as  standing  in  the  same  situation, 
in  respect  to  their  judgments,  as  the  House  of  Commons  stands  with  respect 
to  its  own  orders,  it  must  also  be  contended,  that  if  this  court  were  to  adjudge 
a  party  to  be  guilty  of  contempt,  and  were  to  direct  an  attachment  to  issue 
against  him,  and  to  commit  him  for  that  contempt,  any  other  court,  however 
inferior  might  try  the  same  question  again  in  an  action  of  trespass ;  because 
it  would  be  said  to  arise  incidentally,  whether  or  not  the  party  was  guilty  of 
that  fact  of  which  this  court  had  adjudged  him  to  be  guilty,  and  whether  that 
fact  was  a  contempt  of  this  court.  I  cannot  see  how  to  stop  short  of  going 
that  length,  if  this  action  can  be  supported. 

T  he  plaintiff's  counsel  has  cited  a  number  of  cases,  which  I  will  not  go 
through,  upon  the  habeas  corpus  act,  which  he  has  endeavored  to  distinguish 
from  this  ;  these  are  the  decisions  of  judges  at  distant  periods  of  time,  having 
full  opportunity  of  re-considering  the  question ;  all  concurring  in  acknowledg- 
ing the  power  of  each  House  of  Parliament  to  commit  for  contempt.  And 
though  in  the  case  of  the  Queen  and  Paty,  2  Ld.  Ray.  1005,  Lord  Holt  dif- 
fered, from  the  other  judges  upon  the  particular  question  which  arose  ihere, 
yet  be  agreed  on  general  principles,  that  the  House  had  power  to  commit  for 
contempt ;  but  he  thought,  that  in  the  particular  warrant  then  in  question  the 
House  pad  stated  that  to  be  a  contempt,  which  he,  in  his  judicial  capacity, 
was  bound  to  say  was  no  contempt,  and  therefore  that  the  warrant  itself  shew- 
ed an  excess  of  their  jurisdiction,  and  was  felo  de  se.  These  cases  upon  the 
habeas  corpus  act  were  attempted  to  be  distinguished  from  this,  by  relying 
upon  expressions  made  use  of  by  some  of  the  judges,  that  although  they  could 
not  question  judgments  of  commitment  by  the  House  directly,  yet  that  when 
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those  judgments  came  incidentally  before  them,  they  would  have  full  power 
to  examine  into  them.  And  then  it  is  assumed  that  in  this  particular  case 
the  question  arises  incidentally.  Now,  as  it  appears  to  me,  the  very  object  of 
this  action  is  to  make  a  direct  attack  upon  the  judgment  of  the  House  of  Com- 
mons, and  to  bring  that  matter,  and  that  matter  only,  into  question  :  and  would 
it  not  be  absurd  to  say  that  though  we  cannot  discharge  the  party  committed 
from  his  imprisonment,  because  that  would  be  directly  arraigning  the  judg- 
ment of  the  House,  yet  that  he  shall  have  an  opportunity  of  recovering  by  ac- 
tion foil  satisfaction  for  lying  in  prison ;  and  that  in  giving  such  satisfaction 
the  judgment  of  the  House  is  left  where  it  was.  But  it  seems  to  roe  that  the 
giving  the  party  full  satisfaction  for  his  imprisonment  is,  in  legal  contempla- 
tion, to  do  away  all  the  punishment  he  has  received :  and  if  that  be  not  bring* 
ing  into  question  again  the  Judgment  of  the  House,  I  cannot  understand  how 
the  point  can  he  more  directly  brought  into  question.  This  is  what  occurs  to 
me  to  say  upon  this  part  of  the  case. 

As  to  the  warrant,  it  seems  to  me  that  it  has  distinctly  enough  pointed  out 
that  which,  using  our  common  sense  upon  the  subject,  must  be  understood  to 
be  a  contempt  of  the  House.  It  states  that  a  certain  paper,  printed  by  the  au- 
thority of  the  plaintiff,  was  a  libellous  and  scandalous  paper,  reflecting  upon 
the  just  rights  and  privileges  of  the  House :  and  every  person  reading  that 
must  know  that  it  means  libellous  and  scandalous  reflections  cast  upon  the 
just  rights  and  privileges  of  the  House. 

Then  as  to  the  breaking  of  the  outer  door  to  execute  the  warrant,  I  think 
that  whoever  reads  Semaine's  case  will  see  that  Lord  Coke  was  making  the 
distinction  between  those  cases  in  which  the  king,  standing  forward  as  prose- 
cutor on  behalf  of  the  subject  on  public  grounds,  was  party,  and  other 
cases  in  which  the  subjects  were  parties  only  in  respect  of  their  private 
rights :  but  he  was  not  meddling  with  cases  of  contempt.  Process  of  contempt, 
however,  has  been  held  in  other  cases  to  warrant  the  breaking  of  the  outer 
door  for  the  purpose  of  executing  it:  it  was  so  in  Semaine's  case,  and  in 
Briggs'  case:  and  there  is  another  case  in  Willes,  459.,  in  which  an  attach- 
ment for  a  contempt  was  treated  not  as  civil,  but  as  criminal  process ;  and 
therefore  it  was  held  that  it  might  be  executed  on  a  Sunday  :  and  the  reason 
assigned  is,  that  a  contempt  of  the  court  is  a  breach  of  the  peace.  Now  in 
every  breach  of  the  peace  the  public  are  considered  as  interested,  and  the 
execution  of  process  against  the  offender  is  the  assertion  of  a  public  right: 
and  in  all  such  cases,  I  apprehend  that  the  officer  has  a  right  to  break  open  the 
outer  door,  provided  there  is  a  request  of  admission  first  made  for  the  purpose, 
and  a  denial  of  the  parties  who  are  within.  Upon  these  grounds  I  entirely 
agree  with  my  lord  and  my  brother  Grose. 

Judgment  for  the  defendant(l)(2). 

(1)  This  judgment  was  affirmed  on  a  writ  of  error  in  the  Exchequer  Chamber  in  Easter 
term  1812.    4  Taun.  401.     [Also  in  the  House  of  Lords,  6  Daws  Pari.  Rep.  165.— W.] 

(2)  [Upon  the  main  point,  see  Anderson  v.  Dunn,  6  Wheat.  204.  When  it  was  held  by 
the  Supreme  Court  of  the  U.  S.  that  the  House  of  Representative*  of  the  U.  States  has 
authority  to  punish  for  contempt  persons  not  members  of  the  body.  This  power  is  necessari- 
ly implied  and  extends  to  the  imprisonment  of  the  party.  The  imprisonment,  under  an  order 
of  the  House,  must,  however,  at  all  events,  terminate  with  the  adjournment  or  periodical  dis- 
solution of  the  House.  The  process  issued  by  the  House  in  aoeb  a  caae,  may  be  executed 
any  where  within  the  U.  States. 

Aa  to  the  breaking  open  of  outer  doors,  see  William*  v.  Spencer,  0  Johns.  852.  Pugh 
v.  Griffith*  7  A.  &  E.  827.    Lannock  v.  Brown,  2  B.  &  A.  592.— W.] 

See  also,  Castidy  v.  Stewart,  2M.&6.  437.  (40  Eng.  C  &  R.  450.)  and  the  learned 
and  able  notes  of  the  Reporter,  wherein  is  discussed  the  celebrated  caae  of  Stoekdale  t. 
Hansard,  which  threw  so  much  doubt  upon  the  decision  in  Burdett  v.  Abbott  and  other*  of 
hke  import,  and  gave  rise  to  legislative  action.    Bee  the  stat  3  &  4  Vict  c.  9. 
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Sir  Francis  Burdett,  Bart.  v.  Francis  John  Colman,  Esq. 

1ft  Etit,  163.    Jane  19,  1811. 

The  Serjeant  it  Arms  of  the  House  of  Commons  being  charged  with  the  execution  of  the 
Speaker's  warrant  for  arresting  and  convening  to  the  tower  the  plaintiff,  a  member  of  ibe 
Hoes*,  for  a  breach  of  privilege,  is  not  garity  of  any  excess  ef  authority  to  the  execution 
of  such  warrant,  so  as  to  make  him  a  trespasser  ab  initio,  if,  apon  the  refusal  of  the  plaiaw 
tiff  to  submit  to  the  arrest,  and  his  shotting  bis  outer  door  agaioat  the  Serjeant,  who  bad 
demanded  admission  for  the  purpose,  and  declaring  that  the  warrant  was  illegal,  and  that 
he  would  only  submit  to  superior  force ;  and  a  large  mob  having  assembled  before  the  pbin- 
'""  that  the  8erjeant  could  not  arrest  and  convey 

himself  and  his  ordinary  assistants,  if  at  ail  by 


tiff's  bouse,  and  in  the  streets  adjoining;  so  tli 
the  plaiothT  to  the  tower,  without  danger  to  hi 

the  mere  aid  of  the  civil  power;  the  Serjeant  thereupon  called  in  aid  a  large  military  force; 
and  after  breaking  into  the  plaintiff's  house,  plant  a  competent  number  of  the  military 
therein  for  the  purpose  of  securing  a  safe  and  convenient  passage  to  conduct  the  plaintiff 
out  of  the  house  into  a  carriage  in  waiting,  and  from  thence  conduct  htm  with  a  large  mili- 
tary escort  to  the  tower;  using  at  the  eame  time  every  personal  courtesy  to  his  prisoner  con- 
sistent with  the  due  execution  of  bis  doty;  which  however  will  not  admit  of  delay,  (breed- 
ing hasard,)  in  the  execution  of  such  warrant 

THIS  case,  which  was  a  sequel  to  the  preceding,  was  tried  at  the  bar  of  the 
court  on  Wednesday  the  19th  of  June,  1811,  the  Court  being  then  fall.  The 
declaration  was  in  trespass  for  an  assault  and  false  imprisonment  of  the  plain- 
tiff by  the  defendant,  the  Serjeant  at  Arms  of  the  House  of  Commons,  acting 
in  execution  of  the  Speaker's  warrant,  and  the  form  of  the  counts  was  in 
terms  the  same  as  in  the  action  against  the  Speaker,  reddendo  singula  singu- 
lis. The  pleas  also  in  this  action  were  like  those  in  the  former ;  namely,  the 
general  issue  of  not  guilty,  and  two  special  pleas  of  justification ;  the  one 
justifying  the  arrest  and  imprisonment  of  the  plaintiff  under  the  Speaker's 
warrant,  and  the  breaking  or  the  house,  the  outer  door  being  shut  and  fasten- 
ed against  the  officer,  for  the' pur  pose  of  executing  such  warrant,  and  the  execu- 
tion of  it  by  the  assistance  of  soldiers  and  armed  men ;  the  other  similar  to  it, 
only  omitting  to  justify  the  breaking  of  the  bouse.  The  only  difference  in  the 
justifications  pleaded  by  this  defendant  from  those  pleaded  by  the  Speaker  being, 
that  these  justificatory  pleas  contained  in  Addition  a  distinct  allegation  that  the 
defendant,  at  the  time  of  the  several  trespasses  complained  of,  was  Serjeant  at 
Arms  of  the  House;  and  omitted  so  much  of  the  former  plea  as  related  to 
the  other  warrant  of  the  Speaker  addressed  to  the  Lieutenant  of  the  Tower ; 
only  alleging  (after  stating  the  delivery  of  the  plaintiff  into  the  custody  of  the 
Lieutenant  of  the  Tower  of  London  by  the  defendant,  to  be  kept  and  detained 
in  prison  there,  in  obedience  to  the  resolutions  and  order  of  the  House)  "  as 
it  was  lawful  for  him  to  do  for  the  cause  aforesaid  :"  and  then  concluding  as 
in  the  former  pleas  pleaded  by  the  Speaker.  But  in  this  case  the  plaintiff, 
instead  of  demurring  as  in  the  former  action  to  the  justificatory  pleas,  replied 
specially,  as  follows,  after  joining  issue  to  the  country  upon  the  plea  of  not 
guilty. 

Replicatian. — And  the  said  Sir  Francis,  as  to  the  plea  of  the  said  Francis 
John  Colman  by  him  secondly  above  pleaded,  as  to  the  said  several  trespasses 
in  the  introductory  part  of  that  plea  mentioned  and  therein  attempted  to  be 
justified,  saitb  that  he  the  said  Sir  Francis,  by  reason  of  any  thing  by  the 
said  FranciSjJohn  in  that  plea  alleged,  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  thereof  against  him'  the  said  Francis 
John,  because,  protesting  that  the  said  plea  is  wholly  insufficient  iu  law  to 
bar  or  preclude  the  said  Sir  Francis  from  having  and  maintaining  bis  afore- 
said action  against  him  the  said  Francis  John,  for  replication  nevertheless 
in  this  behalf  the  said  Sir  Francis  saitb,  that  the  said  Francis  Johny 
at  the  said  lime  when,  &c.  in  the  same  plea  mentioned,  at  the  parish  afore- 
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*aid,  io  the  county  aforesaid,  wrongfully  and  injuriously  with  force  and 
arms,  and  with  a  large  military  force  of  our  said  Lord  the  King,  then  and 
there  armed  with  dangerous  and  offensive  weapous,  to  wit,  with  muskets, 
bayonets,  swords,  &c.,  the  same  military  force  being  then  and  there  used  by 
hi  m  the  said  Francis  John  against  the  said  Sir  Francis  in  and  for  the  execu- 
tion of  the  said  first-mentioned  warrant  in  the  same  plea  mentioned,  and  with 
such  military  force,  so  armed  and  used  as  aforesaid,  as  was  improper \  exces- 
sive, and  unnecessary  for  that  purpose ;  the  same  military  force  being  the  said 
soldiers  and  men  armed  in  the  said  first  count  mentioned;  and  in  an  unrea- 
sonable manner,  and  more  violently  than  was  necessary  or  proper  in  or  for  the 
execution  of  the  same  warrant,  to  the  great  terror  and  alarm  of  the  said  Sir 
Francis*  broke  and  entered  the  said  messuage  of  the  said  Sir  Francis,  (the  outer 
door  of  the  said  messuage  then  and  there  being  shut  and  fastened,)  and 
broke  open  the  said  windows  and  window-shntters,  and  through  the  same 
broke  into  and  entered  the  said  messuage,  and  made  a  great  noise  and  dis- 
turbance therein,  and  made  the  said  assault  in  the  said  first  count  mentioned 
on  the  said  Sir  Francis,  and  laid  hands  upon  him,  and  forced  and  compell- 
ed him  to  go  from  and  out  of  his  said  messuage  into  the  said  public  street 
there,  and  also  forced  him  to  go  in  the  said  coach  in,  through,  and  along  the 
said  streets  and  highways  in  the  said  first  count  mentioned  to  the  said  prison 
called  the  tower  of  London*  and  there  imprisoned  the  said  Sir  Francis  in  man- 
ner and  form  as  the  said  Sir  Francis  hath  in  his  said  declaration  above  there- 
of complained  against  him  the  said  Francis  John :  and  this  he  the  said  Sir 
Francis  is  ready  to  verify:  wherefore  since  the  said  Francis  John  hath 
above  in  his  said  second  plea  acknowledged  the  committing  of  the  trespass- 
es above  by  the  said  Francis  John  in  his  said  second  plea  attempted  to 
be  justified,  he  the  said  Sir  Francis  prays  judgment  and  his  damages  by 
reason  of  the  committing  thereof  to  be  adjudged  to  him,  &c.  There 
was  a  similar  replication  to  the  third  plea,  omitting  the  breaking  of  the 
house. 

The  defendant  rejoined,  as  to  the  replication  to  the  second  plea,  that  by 
reason  of  any  thing  therein  alleged  the  said  Sir  Francis  ought  not  to  have  or 
maintain  his  aforesaid  action  against  him  as  to  the  several  supposed  trespass- 
es in  the  introductory  part  of  that  plea  mentioned  and  therein  justified,  because 
he  says  that  he  the  said  Francis  John  did  not  commit  the  said  several  supposed 
trespasses,  or  any  of  them,  with  such  military  force  as  was  improper,  excessive,  or- 
unnecessary  for  the  execution  of  the  said  first-mentioned  warrant,  in  the  same 
plea  mentioned,  nor  in  an  unreasonable  manner  and  more  violently  than  was 
necessary  or  proper  in  or  for  the  execution  of  the  said  warrant  in  manner  and 
form  as  the  said  Sir  Francis  hath  in  his  said  replication  above  alleged :  and 
of  this  he  the  said  FrancU  John  puts  himself  upon  the  country,  &c.  There 
was  the  like  rejoinder  to  the  third  plea.  The  plaintiff  joined  issues  on  these 
farts. 

Shepherd,  Serjt.  led  the  cause  on  the  part  of  the  plaintiff,  who  was  assisted 
also  by  Runnington,  Serjt.,  Holroyd,  Clifford,  Courtenay,  jun.  and  H.  Shep- 
herd. In  the  course  of  addressing  the  jury,  Serjt.  Shepherded)  said,  that  as 
o  a  great  part  of  this  cause,  the  defendant,  the  Serjeant  at  Arms  of  the  House 
of  Commons,  was  to  be  considered  merely  as  a  nominal  defendant,  being  no 
more  than  an  instrument  for  executing  the  Speaker's  warrant ;  the  question 
as  to  the  legality  of  that  warrant  being  in  truth  in  controversy  between  the 
plaintiff  and  the  House  of  Commons.  But  an  officer  might  exceed  his  au- 
thority ;  and  however  valid  the  warrant  might  be  in  itself,  he  would  at  all 
events  be  answerable  for  any  excess  or  misconduct  of  his  own  in  the  execu- 
te) Wo  other  part  of  the  learned  Serjeant's  address  to  the  jury  is  introduced  than  that 
whrch  involved  considerations  of  la*. 
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tion  of  it.  It  was  evident  however  in  this  case  that  the  same  power,  which  di- 
rected the  defendant  to  execute  the  warrant,  upheld  him  also  in  the  mode 
which  he  had  adopted  for  that  purpose.  He  observed  that  though  the  record 
presented  many  questions  for^discussion  and  decision,  yet  he  did  not  mean  to 
state  that  all  those  questions,  which  must  be  decided  somewhere,  were  fit  or 
proper  for  the  consideration  and  decision  of  the  jury ;  for  the  law  of  this 
country,  much  as  it  is  valued,  and  highly  as  it  ought  to  value,  the  province  and 
functions  of  a  jury,  had  wisely  made  a  distinction  .in  this  respect ;  referring 
mere  questions  of  law  to  the  decision  of  the  judges  learned  in  the  law ;  and 
questions  of  mere  fact  to  the  determination  of  the  jury :  and  when  ques- 
tions of  law  and  fact  are  so  mixed  that  they  cannot  be  separated,  the  learned 
judges  who  preside  at  the  trial  of  causes  so  circumstanced  state  their  opin- 
ions upon  the  law  to  the  jury  who  are  to  decide  the  facts.  That  as  to  those 
questions  of  law  which  had  been  decided  by  the  judges  in  the  former  cause  of 
Burden  against  Abbott,  he  should  withdraw  them  from  the  decision  of  the 
jury,  not  as  having  been  decided  in  another  cause  but  because  he  did  not  con- 
sider them  fit  subjects  for  their  decision.  But  if  any  of  the  same  questions 
were  to  arise  in.  this  cause,  which  he  thought  were  fit  for  the  decision  of 
the  court,  he  should,  with  all  reverence  to  the  high  authority  by  whom 
those  questions  had  been  before  decided,  again  bring  them  into  judg- 
ment. 

The  substance  of  the  plaintiff's  complaint  is,  that  the  defendant  broke  and 
entered  his  house  with  a  military  force,  and  arrested  and  took  him  as  a  pris- 
oner to  the  tower  of  London.  The  defendant  answers  that  there  being  a  par- 
liament assembled,  the  House  of  Commons  had  resolved  that  the  plaintiff, 
a  member  of  that  House,  had  been  guilty  of  publishing  a  libel  reflecting  up- 
on their  privileges,  and  had  thereupon  ordered  him  to  be  commited  to  the  tow- 
er. Now  whether  the  House  of  Commons  have  by  law  the  power  to  come 
to  such  a  resolution  is  a  question  of  law  and  of  law  only  :  the  question  of 
fact,  which  could  alone  upon  that  have  been  introduced  to  the  consideration 
of  the  jury,  would  have  been  whether  the  House  had  so  resolved  or  not; 
but  as  to  the  question  of  law  it  was  not  necessary  then  to  discuss  it,  as  tbe 
jury  had  no  jurisdiction  to  decide  it.  The  defendant  further  answers,  that 
the  House  in  consequence  of  that  resolution,  through  the  medium  of  their 
Speaker,  issued  iheir  warrant  to  the  defendant  as  Serjeant  at  Arms,  direct- 
ing him  to  arrest  the  plaintiff  and  deliver  him  to  the  custody  of  the  Lieuten- 
ant of  the  Tower.  Whether  or  not  that  warrant  so  issued  was  a  legal 
warrant  to  the  defendant  to  arrest  the  plaintiff  roust  also  be  a  question  of 
law.  But  how,  or  in  what  mode,  or  with  what  degree  of  force  the  defend- 
ant might  execute  that  warrant  under  the  circumstances  involves  matter  both 
of  law  and  fact :  whether  he  had  a  right  to  break  open  the  house,  in  order 
to  arrest  the  plaintiff,  is  a  question  of  law  combined  with  certain  facts.  If 
there  were  a  necessity  for  doing  so  in  order  to  execute  the  warrant,  after  ad- 
mittance demanded  and  refused;  the  right  to  do  so  would  be  a  question  of 
law.  But  it  is  not  open  to  the  plaintiff  now  to  agitate  the  question  whether  or 
not  there  was  such  a  necessity  in  that  respect ;  for  the  plea  states  that  the 
defendant  did  demand  admittance  and  could  not  obtain  it,  and  therefore  he 
afterwards  broke  the  window  as  the  most  convenient  way  of  getting  into  the 
house  for  the  purpose ;  and  that  is  not  put  in  issue  :  and  therefore  whether  he 
could  break  the  house  for  the  purpose  stated  is  matter  of  law.  But  still  the 
manner  and  circumstances  with  which  the  House  was  broken  and  entrance 
obtained,  that  is  the  doing  .this  with  the  assistance  of  a  military  force  and 
great  numbers  of  persons,  and  the  conduct  of  the  officer  and  his  assistants  af- 
terwards in  the  plaintiff's  house,  involve,  together  with  matter  of  law,  very 
important  matters  of  fact  proper  for  the  consideration  of  the  jury.  The plain- 
tiff complains  that  it  was  done  with  a  military  force,  and*with  such  mjjltfy 
force,  as  was  improper,  excessive,  and  unnecessary  for  the  purpose,  and  that 
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it  was  in  an  unreasonable  manner,  and  more  violently  than  was  necessary  or 
proper  for  the  execution  of  the  warrant.  This  excess  is  denied  on  the  part  of 
the  defendant;  and  that  is  the  peculiar  and  important  point,  which  the  jury 
have  to  try. 

Without  touching  the  question  whether  the  House  of  Commons  may  make 
any  resolution  they  please  as  to  their  privileges,  or  in  what  cases  they  may 
commit ;  it  is  necessary  to  consider  what  was  the  nature  of  the  process  which 
the  Serjeant  at  Arms  was  charged  to  execute,  in  order  to  ascertain  what  was 
the  proper  mode  of  executing  it,  and  whether  the  mode  pursued  by  him  was 
proper.     This  process  is  difficult  to  be  described,  because  the  form  of  it  is  not 
to  be  found. in  any  of  the  ancient  books  of  the  law.     In  early  days  when  the 
House  of  Commons  first  began  to  vindicate  their  own  privileges,  they  seem 
hardly  to  have  known  by  what  process  it  was  to  be  done.     At  first  it  was  sup- 
posed that  the  production  of  the  mace  and  a  verbal  order  to  the  officer  who 
bore  it  was  a  sufficient  warrant  for  the  purpose  (a) :  the  Speaker's  warrant 
was  then  unknown.     Neither  is  any  thing  more  certain  to  be  found  in  any 
law  book  with  respect  to  the  office  of  Serjeant  at  Arms.     The  ancient  com- 
mon law  officers  for  executing  process,  with  the  duties  and  powers  belonging 
to  them,  are  spoken  of  in  all  our  law  books  and  in  acts  of  parliament ;  but 
nothing  is  known  of  the  duties  and  powers  of  the  Serjeant  at  Arms,  except  in 
the  exercise  of  this  authority  delegated  to  him  by  the  House  of  Commons 
itself.     The  Serjeant  at  Arms  is  a  patent  officer  appointed  by  the  Crown. 
One  of  the  officers  of  that  description  is  assigned  by  the  King  to  attend  the 
Lord  Chancellor,  or  the  Court  of  Chancery,  and  he  has  the  execution  of  at 
least  one  species  of  process  of  that  court,  that  is,  against  a  party  who  does  not 
come  in  upon  a  commission  of  rebellion  issued  against  him.     One  mode  of 
trying  the  legal  powers  of  an  officer  in  the  execution  of  process  is  to  see  wheth- 
er his  right  to  call  in  assistance  is  recognized  by  any  legal  authority.     The 
sheriff  it  is  well  known,  has  a  right,  recognized  by  the  common  and  statute 
law,  to  call  in  aid  all  who  are  resident  within  his  county  to  assist   him  in  the 
execution  of  criminal  and  civil  process,  upon   occasions,  against  resistance 
made  or  threatened.     So  also  constables  and  other  known  conservators  of  the 
peace  at  common  law  may,  if  resisted,  call  in  the  by-standers  to  their  aid  ;  and 
those  to  whom  notice  is  given  are  indictable  if  they  refuse  to  assist.     But  no 
such  recognition  is  to  be  found  in  our  books  of  the  authority  of  the  Serjeant 
at  Arms  to  call  others  in  aid  of  him  in  execution  of  the   Speaker's  warrant. 
In  whose  name  is  he  to  call  for  it  ?     Not  in  the  name  of  the  Crown,  because 
he  is  not  charged  with  the  execution  of  the  process  of  the  Crown.     The  House 
of  Commons  would  repudiate  the  assistance  of  the  Crown  to  execute  its  pro- 
cess.    Besides,  the  execution  of  legal  process  may  again  be,  as  in  former  times 
it  has  been,  voted  a  breach  of  privilege;  and  the  sheriff  and  the  Serjeant  at 
Arms  may  call  for  assistance  against  each  other ;  and  which  call  is  the  sub- 
ject to  obey  ?     The  subject  might  be  placed  in  a  predicament  liable  to  be  pun- 
ished either  for  aiding  or  for  refusing  to  aid  the  Serjeant  at  Arms.     The 
House  might  vote  it  a  breach  of  privilege,  as  they  formerly  voted  Lord  *C.  J. 
Pemberton  and  another  of  the  judges  guilty  of  a  breach  of  privilege  for  giving 
a  legal  judgment  upon  the  record,  such  as  every  judge  must  have  given  upon 
that  record  ;  and  as  the  House  have  done  upon  other  occasions  of  legal  pro- 
ceedings had  against  their  resolutions :  but  it  never  was  heard  of  that  a  per- 
son was  liable  to  be  indicted  for  refusing  to  aid  the  Serjeant  at  Arms  in  the 
execution  of  process,  but  only  for  refusing  to  aid  the  King's  civil  officer  upon 
assistance  duly  demanded  and  withheld.     In  the  year  1697  Mr.  Duncomb,  a 
member  of  the  House  of  Commons,  Com.  Journ.  vol.  12,  63,  was  accused  in 
the  House  of  having  attempted  to  forge  certain  indorsements  upon  Excheq- 
uer-bills: on  which  the  House  expelled  and  committed  him,  and  also  passed 

(a)  This  alludes  to  Ferrer's  case,  vide  ante,  4*. 
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a  bill  of  pains  and  penalties  against  him.     But  when  the  bill  was  sent  to  the 
Lord's  House,-  they   threw  it  out ;  thereby  acquitting  the  person  accused  of 
the  charge ;  and  ordered  him  to  be  released  from  custody,  and  sent  their  own 
officer  to  release  him  :  on  which  the  Commons  ordered  their  Serjeant  at  Aitls 
to  take  him  again.     Suppose   these  officers,  thus  acting  under  counter  or- 
ders, had  met  at  the  door  of  the  prison,  and  each  had  called  on  a  by- slander 
for  aid  in  the  execution  of  his  process ;  if  the  subject  were  bound  to  act  in  aid 
of  either  of  the  conflicting  authorities,  he  must  fall  a  victim  whatever  part  he 
took.     He  might  then  fairly  say  with  the  dying  Mercutio  who  fell  a  victim  to 
the  feud   between  the  houses  of  Montague  and   CaptUet,  "  a  plague   of  both 
your  houses."     But  supposing  there  might  exist  occasions  where  the  Serjeant 
at  Arms  may  lawfully  call  in  aid  the  civil  power  to  overcome  resistance  to  the 
execution  of  the  Speaker's  warrant;  and  supposing  that  "all  mayors,  bailiffs, 
sheriffs,  under-sheriffs,  constables,  and  headboroughs,  who  are  particularly 
enumerated  in  the  warrant,  were  bound,  on  being  required  to  assist  him  in 
the  execution  of  it ;  (which,  whether  they  were  so  bound  or  not,  it  is  not  ne- 
cessary now  to  determine  :)  still  the  plaintiff  would  have  a  right  to  complain, 
as  he  now  does,  that  the  Serjeant  at  Arms  did  not  call  to  bis  assistance  those 
known  officers  of  the  law,  but  came  with  a  large  military  force  to  make  the 
arrest,  and  with  that  force  broke  and  entered  the  plaintiff's  house,  planted  sol- 
diers in  it  with  military  array,  and  with  military  parade  conducted  him  from 
his  house  in  Piccadilly  through  the  public  streets,  like  a  prisoner  in  a  state  of 
warfare  as  a  foreign  enemy,  to  the  Tower.     Without  meaning  to  say  that 
there  might  not  be  cases  where  the  civil  power  would  be  warranted  in  call- 
in?  in  the  assistance  of  the  military,  if  an  absolute  necessity  existed  for  it,  in 
order  to  support  the  legitimate  arm  of  the  law  against  force ;  yet  in  every  free 
state  and  in  the  mind  of  every  free  man  there  is  and  ever  will  be  a   great 
jealousy  of  military  interference  in  the  civil  administration.     Men  embodied 
as  soldiers  have  duties  cast  upon  them  very  different  from  those  by  which 
they  are  governed  as  civil  citizens ;  they  are  bound  to  a  stricter  species  of 
obedience  to  their  officers  than  ordinary :  when  called  into  service,  they  can- 
not discriminate  upon  their  own  judgment  on  the  different  degrees  of  necessi- 
ty, but  are  bound  to  yield  a  prompt  obedience  to  their  officers.     It  is  a  spe- 
cies of  force  therefore  which  is  aliene  to  the  regular  enforcement  of  the  laws, 
which  all  men  are  bound  to  support  upon  their  individual  judgment  when 
properly  called  upon  :  and  resort  to  such  extraordinary  force  can  only  be  jus- 
tified by  a  plain  necessity.     Therefore,  even  if  the  Serjeant  at  Arms  had 
authority  by  law  to  call  in  his  aid  the  military  in  an  extreme  case,  he  must 
fail  in  shewing  such  an  extremity  upon  this  occasion.     The  plaintiff  was  not 
indictable  for  refusing  to  open  his  door  for  the  execution  of  this  process, 
though  the  officer  might  break  it  open  if  the  law  gave  him  authority  to  do  so. 
But  what  right  had  the  defendant  to  enter  the  plaintiff's  house,  when  broken, 
with  above  150  soldiers,  and  with  that  force  to  seize  him  and  take  him  to  the 
Tower  in  the  manner  in  which  it  was  done?  It  may  be  said  that  it  was  nec- 
essary on  account  of  the  heat  and  inflammation  of  the  public  mind  in  res- 
pect of  these  proceedings  to  call  out  the  military  to  preserve  order  out  of 
doors ;  but  that  would  not  justify  the  officer  in  taking  a  large  band  of  sol- 
diers into  the  plaintiff's  house,  in  order  to  execute  the  process  there,  where  no 
resistance  was  opposed  to  him  beyond  the  shutting  of  the  outer  door  against 
his  entry  in  the  first  instance.     If  other  persons  out  of  doors,  with  whom  the 
plaintiff  had  no  connexion,  were  rioting,  that  would  not  warrant  the  use  of 
unnecessary  violence  and  terroT  against  him.     Admitting  that  it  was  neces- 
sary to  force  into  the  house  in  order  to  execute  the  process,  it  was  not  neces- 
sary to  do  this  with  a  band  of  soldiers.     There  was  no  instance  before  this 
of  the  breaking  of  a  man's  house  in  order  to  execute  the  process  of  the  House 
of  Commons,  nor  of  the  execution  of  such  process  by  the  aid  of  a  military 
force :  the  plaintiff  therefore  might  well  have  imagined  at  the  time,  that  be 
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had  a  right  to  shut  his  door  against  the  officer ;  and  the  force  used  to  over- 
come this,  which  was  the  only  resistance  offered  on  the  part  of  the  plaintiff, 
was  in  the  word*  of  the  replication,  "  improper,  excessive,  and  unnecessary 
for  that  purpose ;"  and  it  was  done  u  in  an  unreasonable  manner,  and  more 
violently  than  was  necessary  or  proper  for  the  execution  of  the  warrant."  If 
so,  the  defendant  is  a  trespasser :  and  the  law  considers  every  man,  who  in 
executing  a  process  is  guilty  of  any  excess,  as  a  trespasser  from  the  begin- 
ning: though  in  measuring  the  quantum  of  damages,  it  may  be  admitted 
that  there  is  a  great  difference  between  those  who  without  pretence  or  colour 
do  a  wrongful  act,  and  those  who  are  only  guilty  of  an  excess  in  doing  a  le- 
gal act. 

The  plaintiff's  counsel  then  examined  the  witnesses  on  his  behalf;  and 
the  substance  of  the  case  as  proved  by  them,  and  by  such  of  the  defendant's 
witnesses  who  spoke  to  the  personal  communications  between  the  plaintiff 
and  the  defendant  or  bis  deputy;  which  serves  to  fill  up  the  chasms  in  the 
plaintiff's  evidence,  and  to  render  the  whole  account  consistent  and  intelligi- 
ble ;  was  as  follows : — The  warrant,  being  admitted,  wan  dated  tbe  6th  of 
April,  1810.     On  the  morning  of  that  day  (Friday)  Mr.   Colman  called  at 
the  house  of  Sir  Francis  in  Piccadilly,  and  not  finding  him  at  home  sent  Mr. 
Clementson  his  deputy  with  a  letter  to  him  in  the  course  of  the  same  morn- 
ing,  whch  letter  was  as  follows :  "  Sir,  Having  received  a  warrant  from  the 
House  of  Commons,  and  an  order  from  the  Speaker  to  wait  upon  you  to  con- 
vey you  to  the  tower,  I  called  at  your  house  this  morning  at  9  o'clock,  and 
was  informed  yon  were  not  at  home.     I  shall  be  much  obliged  to  you  to  let 
me  know  when  I  can  see  you,  that  in  doing  my  duty  as  Serjeant  at  Arms, 
may  not  be  deficient  in  paying  every  proper  attention  and  respect  to  yon, 
wishing  to  consult  your  convenience  as  to  the  time  and  mode  of  your  remov- 
al.11 (Sgned)   F.  J.  Colman.     Sir  Francis  returned  /or  answer  on  that  day ; 
"Sir,  On  my  return  from  Wimbledon  I  found  your  polite  letter,  and  shall  be 
at  home  to  receive  you  at  12  to-morrow."    (Signed)  F.  Burdett.    Mr.  Col- 
man called  again  between  7  and  8  o'clock  in  the  evening,  when  be  saw  Sir 
Francis  ;  and  the  substance  of  the  conversation  between  them  at  this  time  was 
to  this  effect.     Mr.  Colman  said  he  came  to  arrest  Sir  Francis,  and  that  he  had 
been  reprimanded  by  the  Speaker,  for  not  arresting  him  in  the  morning.     He 
produced  tbe  warrant,  and  gave  it  into  Sir  Francis's  hand,  and  expressed  a 
nope  that  Sir  Francis  would  then  go  with  him.     Sir  Francis  inquired  if  Mr. 
Colman  had  any  body  with  him,  who  answered  that  he  had  only  another  gen- 
tleman below.    Sir  Francis  said  he  thought  that  the  warrant  was  illegal,  and  he 
should  not  obey  it,  and  returned  the  warrant.    Mr.  Colman  endeavoured  to  per- 
suade him  to  go,  but  Sir  Francis  refused ;  and  finally  Mr.  Colman  went  away. 
Sir  Francis  offered  to  send  a  letter  by  him  to  the  Speaker,  but  Mr.  Colman 
declined  carrying  it ;   and  it  was  taken  to  the  Sneaker  by  Mr.  Jones  Burdett, 
the  brother  of  Sir  Francis.    This  letter  was  read  in  the  course  of  the  defen- 
dant's evidence ;  but  it  is  sufficient  to  state  that  Sir  Francis  therein  declared 
hi?  opinion  that,  the  warrant  was  illegal,  but  that  to  superior  force  he  must 
submit.    The  next  morning  (Saturday)  between  6  and  7  oclock,  Mr.  Clement' 
wn  called  at  the  house  of  Sir  Francis^  with  Mr.  Wright  the  messenger,  and 
a  constable,  for  the  purpose  of  arresting  him  in  pursuance  of  the  warrant ;  but 
was  informed  by  the  porter  that  Sir  Francis  had  left  his  house  tbe  preceding 
evening,  and  was  not  then  at  home ;  in  consequence  of  which  information  Mr. 
Ckmentson  returned  to  Mr.  Cotman,  and  they  proceeded,  accompanied  by  the 
high  constable  and  a  police  officer,  to  the  house  of  Sir  Francis  at   Wimble- 
wn;  but  not  finding  him  there  they  returned  immediately  to  town.    About 
2  o'clock  the  same  day  Mr.  Clementson  called  again  at  the  house  of  Sir  Fran- 
cis in  Piccadilly :  the  door  was  opened  with  a  chain  and  shut  again  by  the 
porter  as  soon  as  he  knew  who  it  was.    After  waiting  at  the  outside  some 
time  longer,  Mr.  Clementson  knocked  again  and  was  let  in  by  another  ser- 
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vant ;  bat  the  porter  soon  returned  to  the  hall,  and  tamed  him  out  again. 
The  porter,  it  appeared,  received  orders  in  the  course  of  Saturday  to  keep 
the  door  fast,  and  not  to  let  in  Mr.  Colman  or  any  body  from  him ;  and  for 
the  most  part  of  that  day,  and  through  the  Sunday,  and  till  the  house  was 
forced  on  the  following  Monday,  the  chain  of  the  outer  door  was  up,  and 
the  door  remained  barricadoed :  and  orders  were  given  on  the  Sunday  in 
particular,  in  the  presence  of  Sir  Francis,  that  no  person  should  be  per- 
mitted to  enter  from  without  unless  they  broke  in  by  violence.  About  8 
o'clock  on  the  Sunday  Mr.  Colman,  attended  by  Mr.  Clementson  and  sev- 
eral police  officers  (without  the  military)  went  again  to  the  house  and  tried  to 
gain  admittance  at  the  door,  but  without  effect :  the  door  was  not  opened. 
They  left  persons  to  watch  the  door,  and  remained  in  the  neighbourhood,  but 
no  opportunity  of  entering  offered  in  the  course  of  Sunday.  On  Monday 
morning  preparation  was  made  for  forcing  the  door ;  previous  to  which  Mr. 
Colman  demanded  admittance  for  the  purpose  of  executing  the  Speaker's  war- 
rant ;  but  without  effect.  About  10  o'clock  on  that  day,  some  of  Mr.  Colman  s 
assistants,  followed  by  several  soldiers,  forced  their  way  into  the  house  of 
Sir  Francis,  by  breaking  through  a  window  in  the  area,  using  no  more 
force  than  was  necessary  to  obtain  an  entrance.  About  150  soldiers,  (accord- 
ing to  the  plaintiff's  witnesses,)  but  according  to  the  defendant's  witnesses 50 
or  60  at  most,  armed  with  their  muskets,  were  immediately  afterwards  in- 
troduced and  marshalled  in  files  in  the  entrance  hall,  for  the  purpose  of  keep- 
ing a  clear  passage  from  the  outer  door  to  the  bottom  of  the  stair-case 
leading  up  to  the  drawing-room  where  Sir  Francis  and  his  family  and 
friends  were  sitting.  There  were  also  a  few  constables  with  staves  in  the  hall. 
Mr.  Colman  and  his  deputy,  without  any  soldiers,  proceeded  up  the  stairs  in- 
to the  drawing-room,  when  Mr.  Colman  informed  Sir  Francis  that  he  was 
come  to  arrest  him  under  the  warrant,  which  was  produced  and  read  to  him. 
Sir  Francis  disputed  the  legality  of  the  warrant,  and  inquired  if  either  of 
the  sheriffs  were  there  to  protect  him.  Mr.  Colman'  said  that  it  was  of  no 
use  for  Sir  Francis  to  resist,  as  he  bad  a  great  military  force  to  take  him 
in  case  he  would  not  go  without,  and  begged  him  to  go  quietly.  Sir  Fronds 
desired  Mr.  Caiman  in  the  King's  name  and  in  the  name  of  the  law  to  desist; 
saying  that  the  warrant  was  illegal,  and  that  they  must  not  use  force.  The 
arrest  was  then  made  by  two  persons  laying  hold  of  Sir  Francis  by  Mr.  CW- 
man's  orders  :  and  he  then,  finding  it  impossible  to  make  any  resistance,  was 
conducted  down  the  stairs  quickly,  through  the  files  of  soldiers  in  the  hall,  to 
a  coach  which  was  ready  at  the  door,  into  which  Sir  Francis  and  his  brother, 
Mr.  Clementson  and  another  assistant,  got ;  Mr.  Colman  accompanying  them 
on  horseback ;  and  in  this  way  they  proceeded  with  a  guard  of  horse  through 
the  streets,  which  were  lined  with  immense  crowds  of  people  all  the  way,  to 
the  tower,  where  Sir  Francis  was  delivered  into  the  custody  of  the  Earl  of 
Moira,  as  Lieutenant  and  Constable  of  the  Tower,  by  virtue  of  the  other  war- 
rant of  the  Speaker.  There  was  no  other  resistance  made  by  Sir  Francis  to 
the  execution  of  the  warrant  by  Mr.  Colman,  except  keeping  the  outer  door 
shut  against  him ;  and  it  was  proved  by  Mr.  Jones  Burdett  and  other  wit- 
nesses that  Sir  Francis  received  the.  greatest  civility  and  attention  from  Mr. 
Colman  in  the  manner  and  time  of  executing  the  warrant,  consistently  with 
the  duty  of  his  office  ;  and  that  Sir  Francis  experienced  no  insult  or  inconve- 
nience in  the  course  of  his  conveyance  from  his  house  to  the  tower. 

It  appeared  further,  upon  the  cross-examination  of  the  plaintiff's  witnesses, 
that  from  the  Friday,  in  part,  after  Mr.  Colman  had  been  to  the  house  of 
Sir  Francis  in  Piccadilly  with  the  warrant  for  arresting  him,  and  more  deci- 
sively from  the  morning  of  the  Saturday,  before  the  military  came  there,  un- 
til the  time  when  Sir  Francis  was  carried  away  to  the  tower,  there  was  a  con- 
siderable mob  collected  before  his  doors  and  in  the  streets  adjoining,  from  time 
to  time  hallooing  and  shouting  "  Burdett  for  ever :"  obliging  passengers  to 
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pall  off* their  bats  as  they  passed  the  house,  or  pelting  them,  their  carriages 
and  horses,  with  dirt,  if  they  did  not.  That  the  military  were  called  out  on 
the  Saturday,  and  posted  opposite  the  house  and  in  parts  adjacent.  The  in- 
creasing number  and  violence  of  the  mob  throughout  the  Saturday  and  Sun- 
day, and  on  the  Monday  morning,  were  spoken  to  more  particularly  by  the 
witnesses  on  the  part  of  the  defendant. 

On  the  close,  however,  of  the  plaintiff's  evidence,  Lord  EUenborough,  G. 
J.  asked  Shepherd,  Serjt  to  point  out  what  part  of  the  justification  he  con- 
tended was  not  made  out  upon  the  evidence  already  given,  in  order  that  the 
Attorney-General  might  point  his  attention  to  that  part,  and  thus  shorten  the 
discussion.  In  answer  to  which  he  first  suggested  a  doubt,  whether  the  de- 
fendant had  a  right  to  execute  the  warrant  by  means  of  the  military  force. 
Bat  the  defendant  (his  Lordship  observed)  had  insisted  in  his  justification  on 
his  right  to  call  in  aid  soldiers*  eo  nomine,  in  the  execution  of  the  warrant : 
and  if  it  had  not  been  lawful  for  him  to  use  soldiers  at  all  for  that  purpose, 
the  plaintiff  should  have  demurred  to  the  plea  :  instead  of  which  he  had  only 
relied  in  his  replication  on  an  excess,  that  the  defendant  with  such  military 
force  as  waa  improper,  excessive,  and  unnecessary  for  the  purpose,  in  an  un- 
reasonable manner,  and  more  violently  than  was  necessary  or  proper  for  the 
execution  of  the  warrant,  broke  and  entered  the  plaintiff's  house.  Wherein 
then  does  the  excess  consist,  and  what  part  of  the  justification  do  you  say 
remains  unanswered  by  the  plaintiff's  own  proof? 

Shepherd,  Serjt.  thereupon  observed,  that  admitting  that  by  law  soldiers 
might  be  used  for  such  a  purpose  if  necessary,  still  he  was  at  liberty  upon 
this  issue  to  contend,  that  no  necessity  in  fact  existed  in*  this  case  for  using  the 
military  at  all,  for  the  purpose  of  making  the  arrest :  but  if  it  did,  at  all  events 
it  was  a  question  for  the  jury  to  consider  whether  the  number  of  the  soldiers 
used,  and  the  manner  of  using  them,  in  making  the  arrest  in  the  house,  were 
not  ao  excess  beyond  any  reasonable  necessity  which  the  occasion  called  for. 
That  even  in  the  case  of  a  sheriff  who  has  the  acknowledged  power  of  call- 
ing oat  the  posse  comitatus  armed  to  assist  him  in  the  execution  of  process  if 
resisted,  yet  it  would  be  a  question  for  a  jury,  wbetheT  in  a  particular  case  he 
had  not  exerted  that  power  unnecessarily  and  oppressively  against  a  particular 
individual  whom  he  was  authorized  to  arrest. 

The  Attorney- General,  (who  was  assisted  by  Garrow,  Dampier,  Abbott, 
W.  E.  Taunton,  and  Richardson,)  then  addressed  the  jury  upon  the  whole 
case  before  them,  in  the  course  of  which  he  stated  the  question  for  them  to  be 
whether  the  Serjeant  at  Arms  unnecessarily  and  wantonly  carried  a  large  mil- 
itary force  to  Sir  Francis  Burdett's  house  to  execute  the  warrant :  or  wheth- 
er in  the  execution  of  it  in  that  manner,  his  object  was  only  to  secure  the  pre- 
servation of  the  peace  by  the  force  which  he  took  to  his  aid,  and  whether  that 
force  was  not  necessary  -and  proper  under  the  circumstanced  ?  He  observed, 
that  it  would  be  no  answer  to  shew,  even  if  the  fact  would  have  borne  it  out, 
that  the  officer  might  perhaps  have  executed  his  warrant  with  a  less  force 
than  he  took  with  him ;  for  the  public  peace  was  not  to  be  hazarded  upon  any 
calculation  of  that  sort.  If  a  peace  officer  apprehend  resistance  to  the  execu- 
tion of  process  with  which  he  is  charged,  he  ought  to  take  such  a  force  with 
him  as  will  not  only  with  certainty  overcome  it  if  made,  but  will  also  prevent 
the  attempt  from  being  made :  he  is  not  to  put  himself  and  the  public  peace 
in  a  state  of  dubious  conflict  with  those  who  meditate  resistance.  Without 
discussing  whetheT  the  Serjeant  at  Arms  could  enforce  the  assistance  of  oth- 
ers in  executing  the  warrant  of  the  House  of  Commons,  because  it  is  unne- 
cessary on  this  occasion  ;  there  can  be  no  doubt  that  he  himself  was  bound  to 
execute  it,  and  that  whoever  did  assist  him  was  warranted  by  law  in  so  doing: 
and  so  far  the  defendant's  justification  stands  admitted  upon  this  record ;  for 
the  plea  states  that  upon  the  refusal  and  omission  of  the  plaintiff  to  open  the 
outer  door  to  the  Serjeant  at  Arms,  he  with  the  aid  and  assistance  of  the  said 
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soldiers  and  men  broke  open  the  window,  dec. :  and  if  be  had  no  right  to 
avail  himself  of  such  assistance,  and  the  assistance  itself  were  illegal,  the 
plea  should  have  been  demurred  to  as  bad  in  law ;  instead  of  wbicb  the  plain* 
tiff  only  replies  an  excess  in  the  degree.  The  only  question  therefore  which 
can  be  made  is  whether  the  defendant  called  in  an  improper  and  excessive  force 
to  execute  tbe  warrant,  and  used  it  in  an  oppressive  and  outrageous  manner. 
In  considering  which,  it  is  to  be  kept  in  mind  that  the  duty  of  the  Serjeant 
at  Arras  was  not  to  finish  with  laying  his  hands  upon  his  prisoner  and  tak- 
ing him  into  his  custody,  but  was  to  continue  till  he  haoSsafely  lodged  his 
prisoner  in  the  custody  of  the  Lieutenant  of  the  Tower,  as  he  was  directed 
by  his  warrant  to  do:  and  it  was  his  duty,  looking  to  all  the  circumstances 
which  had  taken  place  or  might  be  expected,  to  provide  a  sufficient  force  to  do 
this  with  entire  safety  to  himself  and  to  those  who  assisted  him  ;  such  a  force 
as  would  render  all  resistance  hopeless,  and  prevent  bloodshed  and  mischief, 
and  not  merely  be  just  sufficient  to  effect  his  purpose  at  the  imminent  hazard 
of  contest.  The  conduct  of  the  Serjeant  at  Arms,  therefore,  in  taking  a  mil* 
itary  force  with  him  large  enough  to  overawe  those  who  were  disposed  to  tu- 
mult amidst  the  immense  multitudes  assembled  upon  the  occasion,  was  not 
only  legal  and  justifiable,  but  prudent  and  commendable.  The  question,  he 
observed,  had  been  erroneously  stated  to  be,  not  between  Sir  Francis  Burdeit 
and  Mr.  Colman,  but  between  Sir  Francis  Burdett  and  the  House  of  Com- 
mons ;  for  as  the  issue  was  framed  in  this  case,  the  question  turned  upon  the 
mode  in  which  the  warrant  was  executed,  which  it  is  the  peculiar  duty  of  the 
officer  to  take  care  shall  be  done  in  a  legal  manner,  so  as  not  to  exceed  the 
bounds  of  his  authority.  But  he  stated  that  he  was  ordered  by  the  House  to 
defend  the  Serjeant  at  Arms  on  that  day,  if  it  appeared,  as  it  already  did  in 
proof,  that  be  had  done  no  more  than  his  duty  in  executing  their  warrant  in 
the  manner  he  bad  done. 

The  Attorney-General  then  commented  upon  the  evidence  which  bad  been 
given  on  the  part  of  the  plaintiff  of  the  communications  which  had  taken 
place,  and  the  conduct  which  had  been  observed,  between  Sir  Francis  and 
Mr.  Colman  or  his  assistants  up  to  the  time  of  the  actual  arrest,  and  upon  the 
personal  courtesy  and  spirit  of  accommodation  towards  Sir  Francis,  with 
which  it  was  admitted  that  the  whole  proceeding  had  been  conducted  by  Mr. 
Colman.  In  truth,  he  said,  the  only  error  imputable  to  him  was  that  he  did 
not  execute  the  warrant  in  the  first  instance,  as  he  might  have  done.  He 
also  touched  upon  the  facts  already  in  proof  as  to  the  determination  express- 
ed by  Sir  Francis  to  resist  the  execution  of  the  warrant,  and  the  preparation 
made  for  that  purpose  by  securing  his  house  against  the  entry  of  the  Serjeant 
at  Arms ;  and  upon  the  numbers  and  riotous  dispositions  of  the  mobs  col- 
lected and  increasing  during  the  transaction,  which  rendered  the  presence  of 
the  military  absolutely  necessary  for  securing  the  execution  of  the  warrant, 
and  preserving  the  peace  of  the  metropolis :  and  be  opened  the  farther  proof 
of  these  facts,  which  he  felt  it  to  be  his  duty  in  a  case  like  tbe  present  to  ley 
before  the*  jury  without  reserve,  in  order  that  no  shadow  of  doubt  might  re- 
main as  to  the  propriety  of  that  interference. 

The  defendant's  witnesses  were  then  called ;  and  tbe  numbers  and  conduct 
of  the  populace  during  this  transaction  were  spoken  to  by  several  magistrates, 
officers  oi  the  Guards  on  duty,  and  others  present,  whose  situations  enabled 
them  to  observe  these  matters.  From  their  testimony  it  appeared  that 
tbe  mob  began  to  collect  in  numbers,  on  tbe  Friday,  about  Sir  Francis  Burdetfs 
house  in  Piccadilly,  opposite  the  canal  in  Green  Park  ;  and  that  in  the  even- 
ing of  that  day  a  large  party  of  them  proceeded  from  thence  to  Lord  Castle- 
reagh's  house  in  St.  James's  Square,  which  they  attacked,  and  broke  all  the 
windows  of,  and  did  other  damage  to  it  The  military  were  at  last  sent  there 
to  prevent  further  mischief.  Other  parties  of  the  mob  went  to  the  houses  of 
other  ministers  and  members  of  parliament  who  had  taken  an  active  part  in 
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the  proceedings  relative  to  Sir  Francis  Burdett,  and  did  tbe  like  mischief. 
In  the  course  of  Saturday,  the  mob  grew  more  numerous  and  outrageous, 
particularly  before  and  near  Sir  Francis's  house ;  hooting  and  shouting,  and 
pelting  with  mud  and  stones  the  carriages  and  persons  of  all  those  passing 
that  way  who  would  not  take  off  their  hats  and  cry  "  Bur dett  for  ever."  The 
proclamations  of  the  riot  act  were  read  twice  at  least  on  that  day,  and  again 
on  the  Saturday,  without  effect ;  and  then  the  military  were  called  in,  both 
horse  aod  foot,  who  were  drawn  up  in  the  street  immediately  opposite  the  plain- 
tiff's house  in  Piccadilly,  and  lined  the  street  for  some  distance  on  each  side; 
and  they  continued  on  duty  from  that  time  till  after  Sir  Francis  was  taken  to 
the  tower  on  the  Monday.  The  mob  however  still  continued  to  increase  in  num- 
bers and  boldness  throughout  the  Saturday  and  Sunday :  they  opposed  and  aU 
tacked  the  military  in  different. parts  along  Piccadilly  and  St.  James's- Street 
with  missile  weapons  of  various  kinds  ;  and,  as  one  of  the  magistrates  ex- 
presed  himself,  their  temper  grew  very  dangerous  to  the  public  peace.  In 
tbe  course  of  the  Saturday  night  there  were  several  shots  fired  by  them  at 
tbe  soldiers  on  duty,  particularly  near  St,  James's- Palace,  where  two  of  the 
Guards  were  wounded. 

It  was  objected  on  the  part  of  the  plaintiff  to  this  and  other  evidence  of  act* 
of  violence  committed  by  the  mob  at  some  distance  from  Sir  Francis  BurdetVs 
house,  such  as  their  conduct  at  Lord  Castlereagh's  house  in  St.  James's 
Square,  that  as  the  plaintiff  could  not  be  supposed  to  know  what  was  passing 
in  other  parts  of  the  town,  be  ought  not  to  be  prejudiced  by  it ;  but  that  at 
least  the  evidence  of  acts  of  violence  committed  by  persons  out  of  doors  over 
whom  he  had  no  control,  if  admissible  at  all,  ought  to  be  confined  to  the  im- 
mediate neighbourhood  of  his  own  house.  But  Lord  EUenborough,  C.  J. 
observed,  and  the  rest  of  the  court  assented  to  it,  that  general  evidence  of  the 
disposition  and  conduct  of  the  mob  in  other  parts  adjacent,  appearing  as  it  did 
to  be  connected  with  the  same  purpose  as  actuated  those  collected  at  the  prin- 
cipal scene  of  action  about  the  plaintiff's  house,  was  evidence  as  to  the  dan- 
ger and  difficulty  of  the  defendant's  executing  the  warrant  without  the  aid 
and  protection  of  the  military.  But  they  all  agreed  that  general  evidence  on- 
ly of  this  description  was  proper  to  be  received  ;  and  therefore  they  stopped 
any  further  inquiry  as  to  particulars.  The  temper  and  steadiness  of  the  sol- 
diers however,  under  such  gross  provocations  and  insults,  received,  as  it  just- 
ly deserved,  high  commendation  from  all  parties. 

The  several  witnesses,  as  well  the  magistrates  as  the  officers  on  duty,  who 
were  on  the  spot  the  greater  part  of  the  time,  and  had  the  best  opportunities 
of  watching"  and  knowing  the  numbers  and  disposition  of  tbe  immense  multi- 
tudes assembled  on  this  occasion,  all  agreed,  that,  without  the  assistance  of  a 
military  force,  the  Serjeant  at  Arms  could  not  after  tbe  Saturday  morning, 
with  any  prudence  or  safety  to  himself  or  his  immediate  assistants,  have  ven- 
tured to  arrest  Sir  Francis  is  his  house  by  forcing  the  door ;  and  it  appeared 
to  them  quite  impossible  to  have  conveyed  him  to  the  Tower  by  aid  of  the 
civil  power  only  ;  and,  as  some  thought,  Sir  Francis  himself  would  have  been 
exposed  to  danger  in  the  conflict,  without  tbe  protecting  military  force  provid- 
ed in  aid  of  the  Serjeant  at  Arms.  One  of  the  magistrates  also  stated  that  on 
the  Saturday  the  Serjeant  at  Arms  went  to  the  sheriffs,  then  at  the  Glouces- 
ter Coffee-House,  near  Sir  Francis's  house,  shewed  them  his  warrant,  and  de- 
manded their  assistance  for  its  execution  :  but  that  the  sheriffs  would  give  no 
distinct  answer,  but  said  that  they  would  retire  and  consider  of  it  in  their  own 
room  :  and  that  on  the  same  afternoon,  when  that  part  of  the  street  had  been 
cleared  by  the  troops,  20  or  30  men  remained  opposite  Sir  Francis  BurdetVs 
house,  who  said  they  were  placed  there  by  the  sheriffs.  How  long  those 
men  continued  there  did  not  appear,  nor  whether  they  gave  or  offered  any  as- 
sistance to  the  Serjeant  at  Arms  in  the  execution  of  the  warrant. 

Shepherd,  Serjt.,  in  reply,  contended  that  however  the  evidence  given  on 
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the  part  of  the  defendant  might  shew  that  the  military,  when  called  out,  had 
conducted  themselves  with  exemplary  temper  and  forbearance  under  the  in- 
sults and  provocations  which  they  afterwards  received  from  the  rabble,  when 
endeavouring  to  prevent  them  from  committing  acts  of  outrage ;  yet  it  did  not 
pTove  the  necessity  of  calling  in  aid  the  military  in  the  first  instance,  for  the 
purpose  of  enabling  the  Serjeant  at  Arms  to  make  the  arrest.  Noth- 
ing is  more  common  than  for  a  crowd  of  persons  to  be  collected  in  this  town, 
upon  the  notion,  however  mistaken,  that  some  illegal  act  is  about  to  be  done ; 
and  when  collected  they  are  too  apt  to  fall  into  improper  conduct ;  such  as, 
upon  this  occasion,  the  obliging  persona  passing  by  Sir  Francis  BurdetVs 
house  to  pull  off  their  hats  and  cry  Burdettfor  ever :  but  the  appearance  of  the 
military  upon  such  an  occasion  more  frequently  increases  than  allays  the  irri- 
tability of  the  populace  :  and  without  imputing  any  intentional  wrong  to  the 
magistrates  who  called  in  aid  the  military,  it  certainly  had  that  effect  upon  the 
present  occasion.  The  question  therefore  was  not  whether  in  the  temper  and 
situation  of  the  town  on  the  Monday  when  the  arrest  was  made,  which  was  the 
third  day  after  the  military  had  been  called  out,  it  would  have  been  pru- 
dent or  even  practicable  to  have  conveyed  Sir  Francis  to  the  Tower  from 
his  own  house  without  a  military  escort  to  preserve  the  peace  and  keep  oft 
the  mob ;  but  his  complaint  was  that  the  Serjeant  at  Arms  broke  into  his 
bouse  with  a  military  force  in  order  to  make  the  arrest,  though  the  plaintiff 
made  no  other  opposition  to  it  than  that  of  fastening  his  outward  door ;  which 
force  both  in  specie  and  in  degree  was  unnecessary  and  excessive ;  his  com- 
plaint was  that  the  defendant  used  a  military  force  in  the  execution  of  civil 
process.  The  declaration  of  Sir  Francis,  that  he  should  submit  only  to  supe- 
rior force,  coupled  with  all  the  rest  of  his  conduct  and  declarations  to  the 
parties  concerned  in  the  arrest,  could  only  have  been  understood  in  the  sense 
which  he  avowed  on  every  occasion  throughout  the  transaction,  not  as  intimat- 
ing any  intention  to  employ  bodily  force  or  offensive  weapons  in  battle  array, 
in  order  to  resist  the  arrest ;  but  in  shutting  his  outer  door,  as  he  conceived  at 
the  time  he  had  a  right  by  law  to  do,  against  the  officer,  and  putting  him  to 
use  such  actual  force  as  he  thought  himself  warranted  to  use  in  order  to  over- 
come that  species  of  negative  resistance  :  it  was  no  more  in  effect  than  saying 
that  he  would  not  voluntarily  submit  to  the  arrest,  but  would  put  it  to  the  test 
of  the  law,  if  the  officer  ventured  to  break  open  his  door :  but  that  does  not 
shew  the  necessity  of  the  officer's  using  a  military  force  for  the  purpose.  He 
relied  on  there  being  no  evidence  to  connect  the  plaintiff  with  the  conduct  of 
the  mob  out  of  doors :  no  one  act  of  theirs  emanated  from  him  ;  nor  did  be 
do  any  thing  to  solicit  or  encourage  their  assistance  :  on  the  contrary,  it  was 
in  proof  that  he  had  purposely  kept  out  of  view  of  the  people  while  he  con- 
tinued in  his  own  house  :  whatever  resistance  they  testified  to  the  execution 
of  the  warrant  was  purely  spontaneous  ;  though  after  the  opinion  already  de- 
clared by  the  court,  he  said,  he  could  not  contend  that  the  conduct  of  the 
mob  out  of  doors  did  not  bear  upon  the  conduct  of  the  defendant,  so  far  at 
least  as  related  to  the  preparing  a  military  escort  to  conduct  the  plaintiff  from 
hi 8  bouse  to  the  tower.  He  argued,  that  though  the  warrant  called  upon  all 
other  persons,  besides  mayors,  &c.,  and  other  civil  officers,  to  assist  the  Ser- 
jeant at  Arms  in  the  execution  of  the  warrant ;  yet  at  all  events  the  officer 
could  only  be  authorized  to  call  in  the  military  in  the  last  resort,  after  the  civil 
power  had  been  called  in  and  had  failed  :  whereas  the  military  had  been  call- 
ed in  here  to  assist  in  making  the  arrest  before  any  trial  of  the  efficacy  of  the 
civil  power.  '  And  he  contended  that  the  necessity  foT  using  such  a  force  to 
make  the  arrest  did  not  exist  in  this  case,  and  that  the  jury  were  to  judge  of 
that  necessity.  In  conclusion,  the  learned  Serjeant  said,  that  notwithstanding 
the  weight  of  the  House  of  Commons,  who  had  sent  the  Attorney-General  to 
defend  their  officer  against  this  action,  he  had  used  the  liberty  of  an  advocate 
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with  boldness  in  the  execution  of  the  doty  which  he  owed  to  bis  client;  but, 
he  hoped  also,  without  using  it  as  a  cloak  for  maliciousness. 

Lord  Ellenborough,  C.  J.  then  addressed  the  jury.     Gentlemen  of  the 
jury.— It  is  highly  honourable,  and  useful  to  the  administration  of  justice,  that 
advocates  at  the  bar  should  possess  the  talents  and  firmness  that  the  learned 
Serjeant  who  has  just  sat  down  has  this  day  displayed,  in  maintaining  causes 
which  are  confided  to  them  by  their  clients :  at  the  same  time  it  is  not  less 
honourable  to  themselves,  and  useful  to  the  administration  of  justice,  (and 
without  which  justice  could  hardly  be  well  administered,)  that  in  the  discharge 
of  that  duty  they  should  maintain  a  correct  observance  of  decorum  and  defer- 
ence to  the  rules  of  law.     Upon  this  occasion  he  has  certainly  been  obliged, 
by  the  necessity  of  the  case,  to  press  the  topics  presented  to  him  to  the  ex- 
treme ;  at  the  same  time  that  he  has  conducted  his  argument  with  a  due  re- 
spect for  the  authority  of  the  laws,  and  towards  those  who  administered  them. 
The  question  before  you,  Gentlemen,  is  one  of  the  simplest  and  narrowest 
that  can  be  proposed  for  the  consideration  of  a  jury,  and  which  I  will  present- 
ly proceed  to  state.     It  is  no  question  to  be  decided  by  you  upon  this  occasion, 
whether  the  House  of  Commons  have  the  privileges  they  claim  :  that  they 
may  commit  for  contempt  is  already  decided,  and  must  continue  to  be  consider- 
ed as  law  till  it  is  otherwise  decided  by  a  superior  tribunal :  but  upon  this 
record  no  such  question  occurs  for  you  to  try.     It  was  pleaded  by  the  defend* 
ant,  in  bar  of  the  trespass  complained  of,  that  he  was  authorized  by  a  warrant 
from  the  Speaker,  granted  under  a  resolution  of  the  House  that  the  plaintiff 
had  been  guilty  of  a  contempt  of  their  privileges  by  the  publication  of  a  certain 
libel,  to  arrest  and  convey  him  to  the  tower ;  and  that  In  the  execution  of 
that  warrant  he  took  the  assistance  of  soldiers,  and  conveyed  him  in  the 
manner  charged  in  the  declaration  to  the  tower,  and  delivered  him  over  to  the 
Constable  of  the  tower.     If  that  were  not  a  legal  defence,  it  was  competent 
to  the  plaintiff  to  have  demurred  to  that  plea,  and  to  have  questioned  the  right 
of  the  defendant  to  do  the   whole  of  that   which   is  stated  in  the  plea ; 
but,  by  pleading  over,  all  that  is  admitted  by  the  plaintiff*;  he  admits,  that  all 
the  trespasses  are  covered  by  the  warrant,  as  fully  as  if  his  counsel  had  now 
risen  in  his  place  and  said,  I  admit  the  warrant  to  be  legal,  that  the  Speaker 
was  authorized  to  grant  it,  and  I  admit  that  the  circumstances  which  are  stated 
to  be  trespasses  are  covered  by  that  warrant  and  justification.     But  in  answer  to 
the  plea  he  says  this,  which  is  the  only  question  for  your  consideration,  that  the 
defendant  executed  the  warrant  with  such  military  force  as  was  improper,  ex- 
cessive, and  unnecessary  for  the  execution  of  the  warrant ;  which  admits  in 
the  terms  of  it,  that  a  military  force  was  proper,  but  objects  only  that,  with 
such  military  force  as  was  improper,  excessive,  and  unnecessary  for  that  pur- 
pose, and  in  an  unreasonable  manner,  and  more  violently  than  was  necessnry 
or  proper  for  the  execution  of  the  warrant,  the  defendant,  to  the  great  ter- 
ror  and   alarm  of    the  said   Sir    Francis,  broke   open   the  window  and 
window-shutters  of  his  messuage,  and  through  the  same  broke  into  and 
entered  the  said  messuage,  and  made  a  great  noise  and  disturbance  there- 
in, and    made    the    assault    upon  the    plaintiff,  and    arrested   him,   dec. 
Upon  that,  the  defendant  takes  issue,  and  thereby  says  in  effect  that  the 
military  force  he  used  was  a  degree  of  military  force  that  was  proper, 
and  not  excessive ;  that  it  was  necessary,  and  that  he  did  not  do  it  in  any 
unreasonable   manner,  or  more  violently  than   was  proper  and  necessary. 
That  is  the  simple  and  plain  point  which  you  have  to  try,  whether  there  was 
any  excess  upon  this  occasion  in  the  application  and  use  of  a  force  which  is 
admitted  to  be  in  its  nature  and  quality  legal.     Now  it  is  objected  that  there 
was  unnecessary  harshness  and  oppression  in  the  appliction  and  use  of  mili- 
tary at  all,  either  in  entering  the   house  for  the  purpose  of  making  the  ar- 
rest, or  in  afterwards  conveying  the  plaintiff"  to  the  tower.     You  will   recol- 
lect, however,  that,  according  to  the  evidence,  these  were,  if  I  may  use  the 
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expression,  immediately  consecutive  operations ;  for  as  soon  as  Mr.  Caiman 
had  entered  the  house  and  made  the  arrest,  it  was  his  business  to  convey  Sir 
F.  Burdelt  to  the  tower ;  and  it  is  not  pretended  that  it  would  have  been  prac- 
ticable to  have  conveyed  him  to  the  tower  at  that  time  without  the  military: 
nay,  it  is  proved  that  he  could  not  have  been  conveyed  there  without  soch 
force.  The  military  force  was  not  used  to  effect  the  entry :  but  it  is  said, 
that  the  house  was  broken  and  entered,  and  that  the  soldiers,  who  were  to  be 
the  instruments  of  his  conveyance,  passed  through  the  entrance  so  made.  They 
did  not  ascend  the  stair-case,  according  to  the  evidence  of  Mr.  Clementson,  to 
incommode  the  family ;  but  they  were  stationed  and  ranged  in  the  hall  in 
two  rows,  through  which  Sir  F.  Burdett  passed  in  order  to  his  conveyance 
to  the  tower.  Now  what  application  has  the  military  forced  to  the  entry  ? 
None  at  all.  Not  that  it  is  not  competant  to  use  military  force,  or  -  any 
force  which  may  be  necessary  for  the  execution  of  a  warrant  of  this  kind: 
the  decree  and  quality  of  the  force  must  vary  according  to  the  exigency  of 
the  case.  The  first  duty  of  the  officer,  who  is  entrusted  with  the  execution 
of  process,  is  to  take  care  that  it  is  executed  effectually,  and  with  as  little 
injury  to  the  individual  or  to  the  public  as  may  be  ;  now  I  wish  the  wit  of 
man  to  devise  any  mode  by  which  injury,  either  to  the  individual  or  to  the 
public,  could  have  been  more  effectually  prevented  than  the  mode  which 
was  lad  opted.  Then,  as  as  to  the  application  of  this  military  force,  yon 
will  recollect  what  was  the  state  of  the  capital  at  that  time  :  and  then  it  be- 
comes material  to  consider,  what  was  the  sort  of  expectation  under  which 
Mr.  Caiman  could  apply  himself  to  the  execution  of  the  warrant.  If  Mr. 
Colman  be  blameable  in  any  thing  with  respect  to  the  execution  of  the  war- 
rant, and  I  think  he  is  so,  it  if  not  on  the  score  of  harshness.  If  this  warrant 
had  been  put  into  the  hands  of  any  of  those  inferior  officers  whose  minds 
were  not  endowed  with  the  high,  gentlemanly,  and  honourable  feelings  which 
Mr.  Colman  has  shewn,  there  would  not  have  been  four  hours  interval  between 
the  time  of  granting  the  warrant  and  the  time  of  the  plaintiff's  incarceration. 
The  ordinary  peace  officer  or  bailiff  would  have  instantly  proceeded  to  the 
place  of  the  plaintiff's  residence,  and  taken  him  into  his  custody,  without  any 
injury  or  danger  to  the  person  who  was  the  object  of  his  warrant ;  with  a 
superior  firmness  and  a  less  degree  of  that  mischievous  lenity  which  was  ex- 
hibited in  the  very  hazardous  delay  which  took  place ;  for  mischievous  I 
must  call  it,  if  it  be  likely  to  lead  to  and  end  in  public  tumult  and  danger; 
and  the  plaintiff  would,  without  doubt,  have  been  safely  and  immediately 
conveyed  to  the  place  where  he  was  ordered  to  be  confined.  Instead  of  that 
how  does  Mr.  Colman  conduct  himself?  He  writes  to  know  when  he 
shall  wait  upon  Sir  Francis:  and  you  will  consider  what  was  the  sort  of 
force  he  had  reason  to  expect  would  be  opposed  to  him,  both  from  that  which 
passed  within  doors  and  without;  and  whether  he  would  not  have  been 
nighty  criminal  to  the  public,  if  he  had  not  at  last  taken  a  competent 
force  to  execute  the  business  that  had  been  entrusted  to  him.  Gentle- 
men, I  will  give  you  the  evidence  on  the  part  of  the  plaintiff,  and  the  sub- 
stance .of  that  on  the  part  of  the  defendant,  as  it  bears  on  the  question  res- 
pecting the  application  and  use  of  the  military  force.  First,  there  is  the  let- 
ter of  Mr.  Colman  to  Sir  Francis  ;  and  this  is  the  letter  of  a  person  who  is 
charged  with  having  excessively,  improperly,  and  harshly  used  force  towards 
the  plaintiff.  He  says,  ••  Sir,  having  received  a  warrant  from  the  House  of 
Commons,  and  an  order  from  the  Speaker  to  wait  upon  you  and  convey  yoo 
.  to  the  tower,  I  called  at  your  house  this  morning  at  9  o'clock,  and  was  in- 
formed you  were  not  at  home.  I  shall  be  much  obliged  to  you  to  let  me 
know  when  I  can  see  you,  that  in  doing  my  duty  as  Serjeant  at  Arms,  I  ni«T 
not  be  deficient  in  paying  every  proper  attention  and  respect  to  you ;  wish- 
ing to  consult  your  convenience  as  to  the  time  and  mode  of  your  removal." 
In  this,  certainly,  I  think  the  defendant  went  out  of  his  way ;  for  being  an 
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officer  charged  with  the  duty  of  arresting  another,  he  ought,  at  all  events  to 
have  put  himself  in  a  condition  to  execute  that  duty  immediately,  by  arrest- 
ing the  plaintiff  without  ceremony  ;  conducting  himself  at  the  same  time  no 
doubt  with  as  much  courtesy  in  the  manner  of  executing  the  arrest  as  was 
proper.     The  answer  of  Sir  -F.  Burdett  is  this :  "  Sir,  On  my  return-  from 
Wimbledon  I  found  your  polite  letter,  and  shall  he  happy  to  receive  you  here 
at  12  o'clock  to-morrow.     Francis  Burdett"    I  will  not  take  upon  me  deci- 
sively to  pronounce,  if  I  had  received  this  letter,  in  what  manner  I  should 
have  construed  it ;  though  it  rather  appears  to  me  to  import  a  promise  that  he 
should  be  at  home  at  12  o'clock  for  the  purpose  of  receiving  the  Serjeant  at 
Arms  to  execute  the  warrant)  upon  him  :  but  It  might  he  (for  there  is  nothing 
in  the  terms  of  it  which  absolutely  excludes  his  so  contending,)  that  he  meant 
only  to  intimate  to  the  Serjeant  at  Arms  that  he  should  be  ready  to  receive 
him  at  that  time,  without  declaring  that  he  should  be  then  ready  to  sub- 
mit to  the  authority  of  the  warrant  under  which  the  Serjeant  at  Arms 
should    act    In   his  letter  to   the   Speaker,  written  on  the  same  day,  he 
"says,  "Xour  warrant,  Sir,  I  believe  you  know  to  be  illegal;  I  know 
it  to  be  so;   to  superior  force  I  must  submit."    Now  it  has  been   inge- 
niously argued    by   the    learned    Serjeant,  that    the  term  superior  force 
means  only  the  superior  authority  and  commanding  influence  of  the  House  of 
Commons :  but  if  you  consider  the  words  in  connexion  with  the  language 
used  by  him,  as  proved  by  Mr.  Jones  Burdett  and  Mr.  Clementson,  and  coupled 
with  the  circumstance  of  the  chain  upon  the  door,  and  the  order  to  admit 
nobody  into  the  house  ;  we  must  understand  the  words  superior  force  in  their 
more  coarse  and  literal  sense.     Mr.  Jones  Burdett  says  that  when  Mr.  Coir 
man  came  to  him  he  expressed  a  hope  that  Sir  Francis  Burdett  would  go 
with  him ;  and  he  said  he  had  been  reprimanded  by  the  Speaker  for  not  ar- 
resting him  in  the  morning.     Sir  Francis  Burdett  then  inquired  if  he  had  any 
body  with  him  ?    And  it  is  for  you  to  construe  this  conversation,  whether  the 
meaning  of  it  was  not  this  ?    I  want  to  know  whether  you  are  in  a  condition 
to  support  your  warrant ;  whether  you  are  strong  enough  or  too  weakly  as- 
sisted to  enforce  it.     Mr.  Colman  answered,  I  think,  that  he  had  only  anoth- 
er gentleman  below :  and  then  Sir  Francis  Burdett  said  he  thought  the  war- 
rant was  illegal ;  and  he  should  not  obey  it.     This  answer  being  given  af- 
ter he  had  inquired  whether  Mr.  Colman  had  any  body  with  him ;  what 
could  he  have  meant  but  to  intimate  that  he  intended  personally  to  resist,  in 
the  most  effectual  way  in  his  power,  the  execution  of  the  warrant  ?     The  is- 
sue of  this  conversation  is  that  Mr,  Colman  appeared  extremely  distressed  at 
being  under  the  necessity  of  retiring  without*  executing  the  warrant  at  that 
time,  and  went  away.    But  why  did  he  not  execute  it  then  ?     Because  Sir 
Francis  Burdett  had  said .  that  he  would  not  obey  it ;  and  therefore  if  Mr, 
Colman  attempted  to  do  so,  it  must  be  in  some  degree  a  personal  conflict.     But 
there  is  some  further  language  of  the  plaintiff,  proved  by  the  same  witness, 
that  can  leave  no  doubt  in  your  minds  that  the  plaintiff  meant  resistance  by 
force ,  for  the  witness  says,  I  heard  no  orders  given  ;  there  was  no  other  re- 
sistance than  my  brother's  saying  that  the  warrant  was  illegal,  and  they  must 
vse  force ;  this  was  on  the  Monday.    Now  when  he  says  they  must  use 
force,  what  is  it  but  saying  this  ;  I  may  be  obliged  to  yield,  but  to  force  on- 
ly will  I  yield  :  you  roust  use  force  ?    So  Mr.   Clementson  says;  Sir  Ft  au- 
di disputed  the  legality  of  the  Speaker's  warrant,  and  said  that  he  should  re- 
sist it,  and  they  must  use  force,  or  words  to  that  effect.     These  were  intima- 
tions given  by  Sir  Francis  Burdett  prior  to  the  time  when  he  was  escorted  to 
the  Tower ;  and  I  ask  you  GentleWn,  if,  having  been  so  admonished,  and 
knowing  the  state  of  the  capital ;  knowing  that  on  the  Friday  night  there  had 
been  such  outrages  committed,  as.  have  been  stated,  at  the  house  of  a  Noble 
Lord  ;  and  at  Reddish1  s  Hotel,  the  supposed  habitation  of  Mr.  Ltthbridge  ; 
when  on  the  Saturday  and  Sunday  there  were  such  tumultuous  assemblies  in 
Vol    VII.  48 
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the  streets  when  the  military  were  so  much  assaulted  and  ill-treated,  and  in 
two  instances  soldiers  were  wounded :  I  ask,  would  the  Serjeant  at  Arms 
have  been  excusable  to  the  House  of  Commons ;  to  the  public ;  in  point  of 
humanity  to  the  populace  ;  and  even  to  the  individual  himself  whom  he  was 
about  to  arrest ;  if  he  had  not  taken  with  him  such  an  overawing  force  as  was 
sure  to  effect  his  purpose  of  arresting  the  person  of  Sir  Prawns  Burdett  and 
conveying  him  to  the  tower.  If  indeed  it  had  been  an  ordinary  case,  in 
which  the  presence  of  one  constable  quietly  appearing  before  him,  might  have 
been  sufficient  to  arrest  and  convey  the  plaintiff  to  the  place  to  which  he  was 
to  be  removed  ;  and  without  any  resistance  or  mob  the  Serjeant  at  Arms  bad 
collected  and  surrounded  him  with  all  this  force  and  military  array,  and  col- 
lected so  many  gazers,  for  the  purpose  of  exhibiting  the  plaintiff  with  insult,  to 
his  mortification  and  humiliation  ;  it  would  have  been  a  wanton  abuse  of  pow- 
er, and  would  not  have  been  justifiable :  but,  on  the  contrary,  there  was  erery 
possible  courtesy  ond  attention  shewn  to  the  plaintiff:  and  the  plaintiff's  coon* 
ael  has  this  day  placed  Mr.  CUman  before  you  as  one  on  whose  honour,  man- 
ners, and  feelings,  as  a  gentleman,  no  imputation  could  be  cast :  and  with  re- 
spect to  his  humanity,  you  have  the  testimony  of  a  very  respectable  gentleman, 
Mr.  Jones  Burdett ;  who,  in  answer  to  a  question  put  to  him,  declared  that  his 
brother  experienced  no  kind  of  insult  01  inconvenience  in  the  course  of  bis 
conveyance  to  the  tower. 

Then,  Gentlemen,  it  seems  to  me  that  it  would  be  only  wasting  your  time 
to  ask  you,  whether  under  these  circumstances,  there  was  any  excess  in  the 
manner  of  executing  this  warrant,  as  it  has  been  detailed  to  you,  on  account  of 
which  Mr.  Colman  can  be  considered  in  any  degree  culpable ;  that  is,  for 
having  in  the  first  place  a  protecting  force  of  about  60  soldiers  introduced  and 
drawn  up  iti  the  hall  of  tne  plaintiff's  house  to  protect  himself  and  his  as* 
aistanta  who  were  to  execute  the  warrant  from  violence ;  and  for  the  par- 
pose  of  securing  a  safe  passage  out  of  the  house  to  the  carriage  in  which 
his  prisoner  was  to  be  conveyed ;  and  in  the  next  place,  to  protect  themselves 
and  the  person  upoo  whom  they  were  to  execute  it  in  their  way  Jo  the  tow- 
er. Gentlnmen,  if  there  be  any  part  of.  the  evidence  (and  I  am  afraid  of 
omitting  any  part  Of  it)  that  you  may  feel  necessary  to  have  repeated,  I  am 
entirely  at  yonr  pleasure,  whether  or  not  I  shall  read  every  part  of  it  in  de- 
tail ;  but  I  trust  I  have  not  omitted  a  word  that  is  material ;  if,  however,  there 
be  any  part  that  you  wish  to  have  read,  I  am  prepared  to  execute  that  duty: 
but  the  question  is  merely,  whether  there  has  been  such  an  excess  as  to  con* 
etitute  this  person  as  a  trespasser,  by  having  vexatiously  used  a  military  force 
for  any  of  the  purposes  of  the  execution  of  the  warrant,  for  which  such  force 
was  wholly  unnecessary  ?  If  you  have  the  least  doubt,  or  if  you  think  the  ev- 
idence of  any  one  witness  will,  if  brought  again  to  your  recollection,  in  any 
manner  affect  your  view  of  the  case,  I  shall  be  most  ready  to  read  the  whole 
of  it,  and  to  submit  it  again  to  your  consideration :  but  at  present  I  have  I 
think  done  enough  to  put  you/ully  in  possession  of  the  real  question  you  bare 
to  try,  and  the  testimony  upon  which  it  rests ;  which  question,  in  substance, 
is  whether  this  defendant  has  conducted  himself  blamelessly  and  like  a 
gentleman  in  performing  the  dnties  imposed  upon  him :  or  whether  on  the 
contrary,  he  has  abused  any  of  the  powers  he  had,  or  neglected  any  of  the 
duties  which  belonged  to  him  to  discharge  in  his  conduct  towards  the  person 
of  Sir  Francis  Burdett,  for  the  purpose  of  offering  insult  to  or  vexation  to  him 
in  any  degree  or  respect  whatever  ?  Gentlemen,  you  will  consider  of  your 
verdict. 

The  jury,  without  hesitation,  found  a  verdict  for  the  defendant.  A  ques- 
tion was  then  made  at  the  bar  as  to  the  manner  in  which  the  verdict  should 
be  entered  ;  when  it  was  proposed  that  it  should  be  entered  thus ;  finding,  in 
substance,  upon  the  general  issue,  that  the  defendant  was  guilty  of  such  of 
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the  trespasses  laid  in  the  declaration  as  are  mentioned  in  the  introduction  to 
the  special  pleas  and  thereby  justified,  and  not  guilty  of  the  residue  :  and 
finding  the  other  issues,  upon  the  excesses  alleged  in  the  replications,  for  the 
defendant. 

The  other  cause  which  stood  for  trial  against  the  Earl  of  Moira.  went  off 
for  default  of  jurors. 
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In  the  Matter  of  John  Charles,  a  Bankrupt. 

14  East,  198.    Feb.   1, 1811. 

A  plaintiff  in  an  action  for  a  breach  of  promise  of  marriage,  having  recovered  above  1002. 
damagei  against  a  trader,  who,  between  verdict  and  judgment,  committed  an  act  of  bank- 
rnptcv;  held  that  the  debt  due  upon  the  judgment  after  it  waa  entered  np  was  not  a  good 
petitioning  creditor's  debt,  whereon  to  fonnd  a  commission  against  such  trader. 

A  PETITION  in  bankruptcy  was  presented  to  the  Lord  Chancellor  by  the 
bankrupt  to  supersede  his  com  mission/ upon  the  hearing  of  which,  in  Trinity 
term,  1809,  his  Lordship  ordered  the  following  case  to  be  stated  for  the  opin- 
ion of  this  Court :  which  case  was  argued  here  in  last  Hilary  term. 

Mary  Howell,  spinster,  brought  an  action  on  the  case  against  J.  Charles, 
for  a  breach  of  promise  of  marriage ;  and  on  the  5th  of  December,  at  the  sit- 
tings at  nisi  prius  of  the  Court  of  King's  Bench  after  Michaelmas  term,  1808, 
she  recovered  a  verdict  against  him  for  1501.  damages.  On  the  25th  of  De- 
cember, Charles  executed  certain  indentures  of  lease  and  release  and  assign- 
ment, dated  the  22d  and  23d  of  December,  1808,  whereby  he  conveyed  and 
assigned  away  all  his  estate  and  effects  to  certain  persons  in  such  indentures 
named,  and  thereby  it  was  admitted  that  he  committed  and  act  of  bankruptcy. 
On  the  31st  of  January,  in  Hilary  term,  1809,  judgment  was  entered  upon 
the  said  verdict  for  the  said  sum  of  150/.  and  133/.  costs ;  and  on  the  4th  of 
February,  Mary  Howell  petitioned  for  a  commission  of  bankrupt  against 
Charles,  and  such  commission  was  awarded  and  issued,  dated  at  Westminster, 
the  21st  of  February,  1809,  under  which  he  was  found  and  adjudged  a  bank- 
rupt. The  debt  of  the  petitioning  creditor  Mary  Howell,  upon  which  the  said 
commission  was  applied  for  and  issued,  was  the  money  due  to  her  on  the  said 
judgment ;  and  the  act  of  bankruptcy,  on  which  Charles  was  declared  a  bank- 
rupt, was  the  execution  of  the  said  indentures  of  the  22d  and  23d  December, 
1808.  The  question  was,  whether  the  above-mentioned  debt  of  the  petitioning 
creditor  was  a  sufficient  debt  in  law  to  support  the  commission. 

Burrough  in  support  of  the  affirmative.  The  question  arises  upon  the  stat. 
6  Geo.  2,  c.  30.  s.  23,  which  provides  "  that  no  commission  of  bankrupt  shall 
be  issued  upon  the  petition  of  one  or  more  creditors  ;  unless  the  single  debt 
of  the  creditor,  &c.  do  amount  to  100Z.  or  upwards,  &c.  (and  so  in  proportion 
as  to  the  debt  of  two  or  more  creditors,)  and  the  creditor  or  creditors  petition- 
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ing  For  such  commission  shall,  before  the  same  shall  be  granted,  make  an  affi- 
davit, fcc.  of  the  truth  and  reality  of  such  their  respective  debt  and  debts,  and 
likewise  give  bond  to  the  Lord  Chancellor,  &c.  in  2001.  conditioned  for  prov- 
ing their  debts,  &c.  and  also  for  proving  the  party  a  bankrupt  at  the  time  of 
taking  out  such  commission,  &c. :  and  if  such  debt  or  debts  shall  be  really 
due  or  owing,  &c.  then  the  Lord  Chancellor,  &c.  shall,  upon  petition  of  the 
party  grieved,  examine  into  the  same  and  order  satisfaction,"  &e.  The  clause 
says  nothing  as  to  the  time  when  the  petitioning  creditor's  debt  shall  be  due, 
but  merely  that  he  shall  have  a  debt ;  the  words,  therefore,  will  be  satisfied 
by  having  a  debt  of  the  required  amount  due  at  the  time  of  the  petition.  Here 
the  verdict,  by  which  the  amount  of  the  debt  due  from  Charles  to  Mary  How- 
ell was  ascertained  to  be  150/.,  was  given  on  the  6th  of  December,  prior  to  the 
act  of  bankruptcy,  and  that  debt  was  confirmed  by  the  judgment  given  after 
the  bankruptcy,  but  before  the  creditor  petitioned  for  the  commission.  The 
verdict,  which  was  the  consideration  of  the  judgment,  existed  before  the  act 
of  bankruptcy.  The  7th  section,  which  turns  on  the  effect  of  the  certificate, 
does  not  touch  the  validity  of  the  petitioning  creditor's  debt,  by  providing  that 
that  every  bankrupt  conforming  in  the  manner  therein  specified  shall  be  dis- 
charged from  all  debts  by  him  due  or  otoing  at  the  time  that  he  became  bank' 
rupt ;  and  that  in  case  any  such  bankrupt  shall  afterwards  be  arrested  or  im- 
pleaded for  any  debt  due  before  such  time  as  he  became  bankrupt,  he  shall  be 
discharged  upon  common  bail,  and  may  plead  in  general  that  the  cause  of  ac- 
tion accrued  before  such  time  as  he  became  bankrupt.  The  cause  of  action 
here  was  the  breach  of  the  promise  of  marriage  :  and  the  damage  or  debt  due 
for  that  breach  was  assessed  by  the  verdict  before  the  bankruptcy.  Every 
case  of  a  petitioning  creditor's  debt,  arising  upon  a  bill  of  exchange  indorsed 
to  him  after  the  act  of  bankruptcy  (a),  assists  this  case  t  and  it  will  not  be  a 
sufficient  answer  to  say,  that  the  debt  in  such  a  case  is  referred  to  the  bank- 
rupts original  obligation  on  the  bill,  in  whosever  hands  it  was  before  the  bank- 
ruptcy ;  because  in  several  of  those  cases  it  has  been  shewn,  that  the  debt  in 
fact  accrued  to  the  petitioning  creditor  after  the  bankruptcy :  but  the  ground 
of  those  decisions  has  been,  that  the  debt  existed  in  its  original  formation  be- 
fore the  bankruptcy,  though  not  demandable  by  the  petitioning  creditor  till  af- 
terwards. If  the  case  of  the  petitioning  bill  holder  were  to  be  considered  as  a 
mere  transfer  of  the  original  debt,  such  debt  would  be  transferred  with  all  the 
bankrupt's  rights  of  set-off,  and  other  answers  to  the  demand  which  he  might 
have  against  the  original  holder :  but  that  is  not  admitted  :  and  a  bill  so  in- 
dorsed after  the  act  of  bankruptcy  has  been  always  holden  to  be  a  good  peti- 
tioning creditor's  debt.  The  courts  must  have  been  mistaken  in  the  principle 
of  all  the  cases  from   Graham  v.  Bentham(b),  down  to  the  case  ex  parte  Hill 

(o)  Vide  Glauter  v.  Hewer,  7  Term  Rep.  498;  and  Brett  v.  Levett,  18  East,  218. 

(6)  2  Stra.  1196,  and  1  WUs.  41.  The  following  MS.  note  of  this  caae  wae  taken  by  Mr. 
Short,  a  cotemporary  at  the  bar. 

Graham  v.  Benton,  M.  17  Geo.  2.  B.  R.  "  An  action  waa  brought  against  tbe  defendant, 
fan  a  bankrupt,  in  the  palace  Court,  for  a  debt  due  before  bis  bankruptcy,  and  judgment 
*■•  thereon  given:  a  writ  of  error  was  brought,  and  then  he  obtained  his  certificate,  and  af- 
terwards judgment  was  affirmed  on  the  writ  of  error,  and  the  defendant  taken  in  execution  for 
the  debt  and  costs.  The  defendant  moved  to  be  discharged  oat  of  custody  on  tbe  stat.  5  Geo. 
2*  c.  80/ s.  13,  he  being  in  execution  on  a  judgment  given  before  the  certificate  was  obtained. 
Per  Curiam.  The  act  of  parliament  discharges  the  bankrupt  in  two  ways;  one,  if  he  have 
toe  certificate  at  tbe  time  of  the  action,  when  he  may  plead  it  in  bar.  The  other  is,  if  he 
hue  sot  his  cettificate  at  the  time,  yet  he  may  make  use  of  it  aAer  judgment,  by  applying  to 
the  court  to  be  discharged  out  of  custody.  The  act  discharges  the  bankrupt  from  alt  debts  due 
end  owing  before  be  became  a  bankrupt  This  is  such  a  case:  and  though  this  judgment  in- 
cludes costs,  which  have  been  incurred  since  the  Bankruptcy,  yet  the  plaintiff  is  not  entitled 
to  have  the  benefit  of  such  coats,  as  he  is  not  entitled  to  the  original  debt  The  defendant 
**»  discharged  out  of  custody." 

Mr.  Ford's  MS.  of  the  same  caae  says,  "  Tjie  chief  difficulty  was  as  to  the  cost  given  on 
'unnaace  of  the  judgment,  which  waa  a  new  debt  after  the  certificate. 
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(«),  unless  this  petitioning  creditor's  debt  be  maintainable.  In  most  of  them  the 
question  has  been,  whether  the  bankrupt  was  discharged  by  his  certificate  from 
the  costs  of  a  judgment  obtained  after  the  act  of  bankruptcy  upon  a  demand 
existing  before,  as  from  a  debt;  but  no  bankrupt  can  be  discharged  by  his 
certificate  from  a  debt  which,  if  perfected  at  the  time,  would  not  hare  made  him 
a  good  petitioning  creditor.  In  Graham  v.  Bentkam,  the  certificated  bankrupt 
was  holden  to  be  discharged  from  the  costs  of  the  writ  of  error,  all  of  which 
were  incurred  after  the  act  of  bankruptcy,  as  referable  to  the  debt  existing  be- 
fore. It  follows  from  thence,  that  the  creditor  to  whom  those  costs  were  due, 
would  have  been  a  good  petitioning  creditor  in  that  respect  if  his  demand  bad 
been  perfected  at  the  time  by  the  judgment  and  taxation.  BUmdford  ▼.  Foote(b], 
went  on  the  same  principle.  An  action  was  there  brought  against  the  bank- 
rupt after  his  bankruptcy  on  a  bond  due  before ;  and  after  judgment  obtained, 
the  obligee  died,  and  his  executors  brought  a  new  action  on  the  judgment; 
and  the  court  held,  upon  the  stat.  12  Geo.  3.  c.  47.  s.  2,  (which  is  to  the  same 
effect  as  the  stat.  5  Geo.  2.  c.  30,  in  this  respect,)  that  the  bankrupt  was  dis- 
charged not  only  from  the  original  debt  due  before,  but  from  all  the  interest  and 
costs  accrued  since  the  bankruptcy.  In  Aylett  ▼.  Harford  and  Another, 
Bail  of  Lowe,  a  Bankrupt,  2  Blac.  1317,  Lord  C.  J.  De  Grey  was  decidedly 
of  opinion,  in  a  case  where  the  plaintiff1  had  obtained  a  verdict  against  Lowe 
before  his  bankruptcy,  on  which  he  had  judgment  afterwards,  that  he  was  en- 
titled to  prove  under  the  commission  not  only  his  debt,  but  also  his  costs : 
and  therefore  having  proved  his  debt  under  the  commission,  (but  not  the  costs, 
because  the  commissioners  refused  to  let  him  in  to  such  proof,)  the  court  dis- 
charged an  execution  against  the  bail  for  the  amount  of  the  costs.  [Bayley, 
J.  That  was  the  case  of  a  proveable  debt  existing  before  the  bankruptcy.] 
Then  came  Longford  v.  EUis(c)  where  the  plaintiff  bad  recovered  damages 
in  an  action  of  slander ;  and  between  the  verdict  and  judgment,  the  defendant 
became  a  bankrupt ;  and  afterwards  obtaining  his  certificate,  it  was  moved  to 
discharge  him  out  of  custody  in  execution  for  the  damages  and  increased  costs 
taxed.  [He  read  from  his  own  note  of  the  case,  as  said  by  the  court — "  The 
cause  of  action  exists  before  the  verdict :  the  moment  the  verdict  comes,  the 
damages  are  ascertained  ;  and  then  the  judgment  is  to  recover  the  damages".] 
Here,  then,  the  petitioning  creditor,  previous  to  the  act  of  bankruptcy  of  the 
trader,  had  obtained  a  verdict  against  him  for  150/.  damages  founded  upon  s 
prior  valid  consideration,  and  founded  also  upon  promises,  and  not  merely  io 
tort,  (which  however  would,  under  these  circumstances,  be  the  same  thing.) 
In  Lewis  v.  Piercy,  1  H.  Blac.  29,  the  bankrupt  was  discharged  out  of  execu- 
tion for  the  costs,  though  the  verdict  was  after  the  act  of  bankruptcy :  bat 
there  the  action  was  brought  to  recover  an  antecedent  debt  The  only  esse 
which  has  been  much  doubted  is  Hurst  v.  Mead,  5  Term  Rep.  365,  (on  which 
Watts  *.  Hart,  1  Bos.  &  Put.  134,  in  C.  B.  proceeded,)  where  the  defendant, 
who  had  become  bankrupt,  after  a  nonsuit  at  the  trial  of  an  action  brought  by 

Bed,  per  Curiam,  the  defendant  being  a  bankrupt,  and  ha  vine  delivered  op  his  effects,  it 
waa  unjust  to  prosecute  the  original  action:  and  aa  de  had  no  defence  acainat  that  for  want  of 
his  certificate!  the  writ  of  error  waa  necessary  to  suspend  execution  till  the  certificate  conU 
he  had.  And  though  the  costs  oa  the  affirmance  are  strictly  a  new  demand;  yet  they  oaght 
to  he  considered  aa  attendant  npon  and  springing  from  the  original  one:  so  the  defendant  oaght 
to  be  discharged  from  both." 

(a)  Vid.  646,  where  all  the  prior  cases  are  collected. 

(b)  Cowp.  188.  and  Tide  Phillip*  v.  Brovm,  6  Term  Rep.  283. 

(c)  E.  26  Geo.  8.  B.  R.  stated  in  a  note  in  1  H.  Blac.  29,  and  1  Cooke's  Bank.  L.  196.~ 
My  own  note  of  the  case,  intitled  Langford  v.  Ellis,  states  that  the  plaintiff's  counsel  (a 
•hewing  cause  against  the  rule  for  discharging  the  bankrupt  defendant  out  of  execution,)  me* 
that  all  the  oases  were  cases  of  debt,  or  founded  on  contract,  and  did  not  apply  to  an  sctioe 
for  this  species  of  injury,  which  was  a  tort.  Lord  Mannfield,  C  J.  The  cause  of  aetku 
existed  before  the  verdict;  the  moment  the  verdict  comes,  the  damages  are  assessed;  thee 
the  judgment  is  to  recover  the  damages  so  assessed.  WilU$,J.  The  moment  the  verdict 
comes  the  damages  are  liquidated.    Aihhurri,  was  of  the  same  opinion.    Buller,  J.  was  aot 
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him,  bet  before  judgment  of  nonsuit*  was  held  to  be  discharged  by  his  certifi- 
cate from  the  costs  of  such  nonsuit,  as  a  debt  incident  to  the  action  which  was 
brought  before.  In  the  case  of  Bamford  v.  Burrell,  2  Bo*.  &  Pull.  1,  the 
plaintiff's  debt  accrued  after  the  act  of  bankruptcy,  though  before  the  commis- 
sion ;  and  that  after  much  consideration,  was  held  not  to  be  barred  by  the 
certificate :  but  no  doubt  would  have  been  made  in  that  case,  without  assum- 
ing the  prior  cases  to  be  law.  Most  of  these  authorities  were,  it  is  true,  can* 
vassed  by  the  Lord  Chancellor  in  the  case  eat  parte  Hill,  11  Ves.  646,  and 
doubts  were  thrown  out  by  his  Lordship  in  respect  to  many  of  them  ;  but  in 
the  case  in  judgment  before  him,  where  he  held  that  the  costs  could  not  be 
proved  as  a  debt  under  the  commission  the  verdict  as  well  as  judgment  was 
obtained  after  the  bankruptcy  ;  and  that  distinction  is  frequently  adverted  to 
throughout  his  judgment.  That  authority,  therefore  does  not  conclude  the 
present  case,  where  the  verdict  which  ascertained  the  debt,  which  before  was 
uncertain,  was  obtained  prior  to  the  act  of  bankruptcy ;  and  the  subsequent 
judgment  does  not  create  the  debt,  but  only  authorizes  the  recovery  of  that 
which  was  before  ascertained  and  fixed  by  the  verdict. 

Abbott^  contra,  argued  against  the  validity  of  the  commission  of  bankrupt, 
because  there  was  no  sufficient  petitioning  creditor's  debt  existing  at  the  time 
of  the  act  of  bankruptcy.  The  leaning  of  the  Lord  Chancellor's  mind,  in  the 
case  ex  parte  Hill,  was  evidently  against  many  of  the  cases  which  have  been 
cited,  and  therefore  he  sent  this  question  to  be  decided  at  law ;  .expressly  stat- 
ing, that  without  such  an  authority  in  support  of  this  petitioning  creditor's  debt, 
he  sbouid  decide  against  it  16  Ves.  256.  In  order  to  found  the  petition,  there 
must  have  been  a  sufficient  legal  debt  due  from  the  bankrupt  to  some  person 
at  the  time  of  the  act  of  bankruptcy ;  though  it  may  have  been  afterwards  (as 
in  the  case  of  bills  of  exchange  and  promissory  notes,)  assigned  to  the  petition- 
ing creditor.  This  was  so  clear  that,  before  the  inconvenience  was  remedied  by 
the  late  act  of  the  46  Geo.  3.  c.  135.,  if  an  act  of  bankruptcy  were  shewn  to 
have  been  committed  by  the  bankrupt  before  the  petitioning  creditor's  debt 
accrued,  it  abrogated  the  commission.  But  if  the  security  on  which  the  debt 
arises  be  not  assignable  at  law,  but  only  in  equity,  as  in  the  case  of  a  bond,  an 
assignee  of  it  cannot  be  a  petitioning  creditor,  Medlicot's  case,  2  Stra.  899. 
[Lb  Blanc,  J.  That  is,  he  cannot  petition  in  his  own  name.]  Here  it  cannot 
be  said  that  there  was  any  debt  due  from  the  bankrupt  to  any  person  at  tbe 
time  of  the  act  of  bankruptcy :  for  nothing  was  due  upon  the  verdict  before 
judgment,  but  it  is  the  judgment  alone  which  creates  the  debt.  No  action 
could  be  maintained  on  the  mere  verdict ;  and  at  common  law,  if  a  plaintiff 
died  after  verdict  and  before  judgment,  there  could  be  no  recovery ;  but  that 
is  now  cured  by  statute.  Either  a  verdict  or  a  nonsuit  at  the  trial  is  only  a 
step  towards  the  judgment,  and  is  in  itself  nothing :  the  progress  of  the 
suit  may  still  be  stopped  after  verdict  by  arresting  the  judgment.  It  is 
argued,  that  this  is  a  debt  by  relation  from  the  judgment  to  the  verdict ;  but 
however  that  relation  might  suffice  to  make  a  debt  proveable  under  the 
commission,  it  is  not  sufficient  to  make  a  petitioning  creditor's  debt, 
which  must  be  a  perfect  legal  debt  at  the  time  of  the  act  of  bankruptcy. 
Suppose  an  action  is  brought  against  a  messenger  under  the  commission 
who  had  seized  the  goods  of  the  bankrupt,  he  must  state  in  his  plea,  that 
there  existed  a  debt  in  the  petitioning  creditor  at  the  time  of  the  act  of 
bankruptcy ;  and  in  case  it  arose  upon  bills  of  exchange  afterwards  in- 
dorsed to  him,  that  the  bankrupt  was  indebted  on  those  bills  to  such  and 
such  persons  at  tbe  time  of  the  act  of  bankruptcy,  who  afterwards  indorsed 
them  to  tbe  petitioning  creditor.  But  how  could  such  an  averment  be  made 
in  this  case :  the  original  cause  of  action,  a  breach  of  promise  of  marriage, 
was  no  debt  at  law,  but  only  gave  the  party  injured  a  right  of  action  to  re- 
cover damages,  and  those  damages  could  only  be  recovered  by  judgment, 
and  not  by  the  verdict  alone.    Most  of  the  cases  cited  have  arisen  on  costs 
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accrued  in  actions  for  debts  existing  before  the  act  of  bankruptcy,  and  which 
debts  were  themselves  proveable  under  the  commission,  without  any  action 
brought  to  recover  them :  some,  indeed,  have  arisen  upon  actions  for  dama- 
ges only :  but  all  of  them  were  cases  of  summary  applications  to  discharge 
the  bankrupt  out  of  custody  on  production  of  his  certificate ;  and  the  courts, 
leaning  in  favour  of  the  personal  liberty  of  the  party  whose  whole  property 
was  taken  from  him  by  the  bankrupt  laws,  were  disposed  to  consider  such 
costs  as  merely  incidental  to  the  debt  existing  before  the  act  of  bankruptcy, 
and  that  he  being  discharged  by  his  certificate  from  the  principal  debt  due,  it 
was  reasonable  that  he  should  also  be  discharged  from  the  accessorial  debt 
But  admitting  that  the  cases  at  law  have  established,  that  the  bankrupt  taken 
in  execution  for  costs  so  incurred  is  entitled  to  be  discharged  by  virtue  of  bis 
certificate ;  it  does  not  necessarily  follow,  that  such  costs  would  be  proveable 
under  the  commission,  and  still  less  that  they  can  found  a  good  petition- 
ing creditor's  debt  in  a  case  like  the  present,  where  there  was  no  pre-existing 
debt  before  the  act  of  bankruptcy,  but  it  arose  upon  a  judgment  obtained  af- 
terwards in  an  action  for  damages.  The  principal  authorities  against  the  bank- 
rupt are  Longford  v.  Ellis(a)  Hurst  v.  Mead,  5  Term  Rep.  365,  and  Watts  r. 
Hart,  1  Bos.  &  Pull.  134,  of  which  the  second  was  decided  on  the  authority 
of  the  first,  and  the  third  on  the  authority  of  the  second,  against  the  evident 
inclination  of  the  court  of  C.  P.  These,  as  well  as  the  case  of  Lewis  v.  Pier- 
cy,  1  H.  Blac.  29,  were  commented  upon  by  the  Lord  Chancellor  in  ex  parte 
Hill,  11  Ves.646,  and  to  this  list  may  be  added  another  case  at  law  of  Willett 
v.  Pringle,  2  New  Rep.  190,  not  before  mentioned  ;  where,  upon  a  motion 
to  enter  an  exoneretur  upon  the  bail-piece,  which  was  granted,  Mans/kid, 
C.  J.  seemed  to  doubt  whether  the  costs  could  be  proved  under  the  commission : 
for  he  says  that,  **  where  a  man  brings  an  action  against  a  bankrupt  after  a  com- 
mission has  issued,  he  takes  the  chance  of  losing  his  costs,  in  case  the  debt" 
(which  there  existed  before  the  bankruptcy)  "  should  be  barred  by  the  cer- 
tificate." But  it  is  to  be  observed,  that  these  decisions  have  been  made  upon 
summary  applications  to  the  courts  of  law,  and  have  never  been  recognized 
upon  principle  by  the  court  of  Chancery,  which  has  peculiar  and  principal 
jurisdiction  over  matters  of  bankruptcy,  so  far  as  to  permit  such  costs  to  be 
proved,  as  a  debt  under  the  commission  :  on  the  contrary,  such  proof  was  dis- 
allowed by  Lord  Henley  in  the  case  exparte  Todd,  (b)  which  was  the  case  of 
a  bankruptcy  intervening  between  a  nonsuit  in  ejectment,  and  the  subsequent 

n'  rjnent  for  the  costs  :  and  the  like  order  was  pronounced  in  Walter  v.  Sher- 
,(c)  where  the  bankruptcy  was  between  the  verdict  and  judgment.  Nei- 
ther of  these  cases  were  referred  to  in  the  decisions  at  law. (4)  Upon  the  same 
Erinciple  Lord  Hardwitke,  C.  ruled  a  case  in  1754,  1  Atk.  140.  Anon,  and 
,ord  Thurlow,  C.  another  case  in  1782. (c)  In  the  latter  case,  costs  taxed  af- 
ter a  bankruptcy  were  not  allowed  to  be  proved  as  a  debt  under  the  commis- 
sion, though  the  order  for  taxation  was  made  before.  [Lord  EUenborougk, 
C.  J.  observed,  that  there  might  be  a  distinction  taken  between  costs  at  law 
and  in  equity :  the  costs  taxed  at  law  are  only  an  extension  of  those  for  which 
the  verdict  is  taken ;  the  subsequent  order  for  taxation  is  only  for  costs  de  in- 
crement, which  are  accessorial  to  the  damages  found  for  the  plaintiff  at  tbe 
trial.  The  argument,  however,  drawn  from  the  decisions  in  equity  is  veiy 
material.  But  how  is  the  case  of  Longford  v.  Ellis  to  be  disposed  of?  Whe- 
ther the  point  there  was  well  decided  in  tbe  first  instance  is  a  very  different 

(a)  Vide  ants,  202.  note(o),  for  tbe  several  itatemente  of  this  cafe,  16  Vea,  266.  which 
was  now  referred  to. 

(6)  Cited  8  Wila.  270.;  and  by  Lord  Eldon,  C.  in  exparte  Hill,  11  Vea.  647  &  651. 

(c)  H.  28  Geo.  2.  cited  8  Wila.  270, 2.  and  by  Lord  Eldon.  C.  in  11  Vea.  652. 

(d)  The  Reporters  of  tbe  case  of  Hurst  v.  AfW,  5  Term  Rep.  865.,  referred  in  a  note  to 
the  caae  Ex  parts  Todd,  as- appearing  to  bear  again*  that  decision. 

(a)  Ex  parts  S neaps,  Co.  Bank.  L.  198.  5th  ad. 
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question  from  that  now  presented  to  us,  whether,  after  that  decision  has  pre- 
vailed and  been  acted  upon  so  long,  as  the  governing  rule  in  these  cases,  it 
shall  now  be  overturned  ?  I  am  really  afraid  to  disturb  it.]  This  is  the  first 
time  that  the  question  has  arisen  upon  a  petitioning  creditor's  debt.  [Lord 
EUevborxmgK  C.  J.  I  do  not  know  how  that  may  be ;  but  the  principle  has 
been  universally  acted  upon  in  the  discharge  of  bankrupts  from  execution  at 
the  suit  of  their  creditors.]  Those  erases  of  discbarge  may  still  be  acted  upon 
in  favour  of  bankrupts,  in  that  form,  although  this  should  not  be  deemed  a 
good  petitioning  creditor's  debt. 

Burroughs  in  reply,  said,  that  he  had  not  adverted  to  the  decisions  in  equi- 
ty, considering  that  the  court  of  Chancery  exercise  a  large  discretionary  juris- 
diction in  matters  of  bankruptcy,  and  that  the  case  had  been  sent  here  to  be 
decided  as  a  matter  of  law.  He  relied  upon  Longford  v.  Ellis,  which  had 
been  acted  unon  ever  since ;  and  insisted  that  there  was  nothing  in  the  slat.  6 
Geo.  2L  which  required  the  petitioning  creditor  to  have  a  demandable  debt  at 
the  time  of  the  act  of  bankruptcy ;  and  before  that  statute  it  was  consider- 
ed,^) that  any  person  might  have  petitioned  for  a  commission  against  a 
bankrupt. 

Lord  Eluehbobough,  C.  J.  observed,  that  in  the  form  of  the  petition  giv- 
en in  the  Appendix  to  Mr.  Cooke's  Bank.  L.  it  is  stated,  that  the  party  be- 
came a  bankrupt  to  defraud  the  petitioner  of  his  just  debt:  which  assumes 
that  the  debt  existed  before  the  act  of  bankruptcy  :  but  that  is  not  stated  as  a 
fact  either  in  the  affidavit  of  the  debt,  or  in  the  commission.  His  Lordship 
then  continued. — This  is  a  case  of  great  importance,  and  requires  much  de- 
liberation, before  we  overturn  a  decision  of  above  26  years'  standing,  (even 
supposing  it  to  have  been  questionable  at  first,)  which  must  have  been  acted 
upon  in  many  instances  since  that  time,  and  must  have  operated  upon  proper- 
ty to  a  large  amount.  The  general  welfare  of  mankind  requires  that  courts 
should  act  upon  decided  authorities.  I  confess,  therefore,  that  in  the  future 
consideration  which  I  am  called  upon  to  give  of  this  case,  I  shall  address  my- 
self to  it  with  great  prejudice,  if  it  may  be  so  called,  in  favour  of  an  establish- 
ed decision  upon  the  point ;  though  at  the  same  time  I  must  say,  with  great 
respect  for  the  authority  which  sent  the  question  here  for  our  consideration. 
We  will,  therefore,  consider  most  attentively  the  question,  with  all  the  cases 
bearing  upon  it,  and  send  our  certificate. 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us  by  counsel ;  we  have  considered  it, 
and  are  of  opinion  that  the  above-mentioned  debt  of  the  petitioning  creditor 
was  not  a  sufficient  debt  in  law  to  support  the  said  commission(l). 

18th  June,  1811. 

Ellenboeouoh. 
N.  Gross. 
S.  Lb  Blanc. 
J.  Batlbt. 

(a)  Vide  Smith  v.  Blackham,  1  Ld.  Ray,  734.   Bed  vide  Cuifot'f  Bank.  L.  68,  note  St. 
(1)  [fee  Buu  v.  Gilbert,  2M.&.3.  70.— W.] 
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Teed  t>.  Elworthy. 

14  East,  210.    Jane  U,  1811. 

Where  a  banking  trade  was  carried  on  in  the  name  of  father  andaon  in  whoae  joint  namea  the 
aoeonntf  with  the  customers  were  beaded  in  the  banking  books,  the  father  cannot  aae  alone 
for  the  balance  of  an  aoeoaat  Overdrawn  by  a  easterner,  without  erring  distinct  proof  that 
the  son,  though  proved  to  be  a  minor,  had  no  property  in  the  banking  fond,  or  share  in  the 
business  as  a  partner. 

THIS  was  an  action  for  money  lent  and  advanced,  and  for  money  paid  by 
the  plaintiff  to  the  defendant's  use,  &c.  which  was  brought  to  recover  the  bal- 
ance of  a  banking  account.  The  plaintiff  bad  opened  a  banking-bouse  in 
Plymouth,  where  the  banking-business  was  carried  on  in  the  firm  of  John 
Teed,  (the  plaintiff,)  Thomas  Teed,  and  Go.  The  defendant  kept  a  banking 
account  there,  in  the  name  of  the  firm,  for  nearly  two  years  terminating  with 
1809,  in  the  course  of  which  the  balance  sought  to  be  recovered  was  over- 
paid to  him.  The  plaintiff's  clerk,  upon  cross  examination,  proved,  that  the 
firm,  in  whose  service  he  was,  consisted  of  John  Teed,  the  plaintiff,  and  a 
son  of  the  name  of  Thomas  ;  and  that  with  that  firm  the  defendant  kept  his 
account.  And  it  further  appeared,  that  the  plaintiff  had  several  sons  from 
about  15  to  19  years  of  ege,  of  whom  Thomas  was  one ;  and  that  all  their 
names  were  now  introduced  into  the  firm:  but  though  he  also  said  generally, 
that  Thomas  Teed,  the  son,  had  no  concern  in  the  bank  ;  yet  it  did  not  dis- 
tinctly appear,  nor  was  there  any  particular  inquiry  as  to  the  facts  made  at  the 
trial,  whether  that  son  Thomas  tool;  any  pari  in  the  business,  or  bad  any  share 
of  the  profits :  it  was  only  stated  at  the  time,  that  not  long  before  be  had  been 
articled  to  an  attorney ;  being  then  about  15  years  old.  Upon  this  evidence 
it  was  objected  at  the  trial  in  London,  before  Lord  Ellenborough,  C.  J.,  that 
the  defendant  having  contracted  with  the  partnership  firm  of  the  father  and 
son,  the  father  could  not  sue  alone,  though  the  son  were  a  minor ;  for  there 
was  no  objection  to  a  minor  suing  upon  a  contract  made  for  his  own  benefit ; 
or  at  least  he  might  sue  by  guardian  jointly  with  his  father.  The  plaintiff, 
however,  was  permitted  to  take  a  verdict  for  his  demand ;  but  leave  was 
given  to  the  defendant's  counsel  to  move  to  set  it  aside  and'  to  enter  a  non- 
suit, if  the  court  should  think   the   objection  well  founded.      According- 

Topping  obtained  a  rule  nisi  for  this  purpose  in  the  last  term,  and  cited 
Ecdeston  v.  CUpsham,  (a)  and  Scott  v.  Godwin,  1  Bos.  &  Pull.  73,  5,  in 
which  latter  the  rule  is  laid  down,  upon  a  review  of  all  the  cases,  that  one 
joint  contractor  cannot  sue  alone  ;  and  also  Smith  v.  Bowen,  1  Mod.  25,  For- 
rester's case,l  Sid.  41,  and  Farnehamv.  Atkins,  lb.  446,  to  shew  that  an  in* 
fant  may  maintain  an  action  upon  a  contract  when  the  consideration  is  exe- 
cuted :  and  that  though  an  executory  contract  entered  into  by  an  infant  may 
be  avoided  at  his  election,  yet  the  adult  with  whom  he  contracted  has  no  such 
election. 

Garrow  and  Marryat  now  endeavoured  to  support  the  verdict ;  and  ad- 
mitting that  the  evidence  of  the  plaintiff's  clerk,  upon  cross  examination, 
went,  if  unexplained  by  the  concomitant  circumstances  of  the  case,  to  shew 
that  the  plaintiff's  infant  son,  Thomas,  was  a  partner  with  him  in  the  bank; 
yet  they  argued  upon  the  general  evidence  also  given,  that  the  son  had  no  con* 
rem  in  the  bank,  and  the  absence  of  all  evidence  that  he  intermeddled  with 
or  received  any  profit  from  it  in  any  respect :  they  contended  that  the  fair 
conclusion  was,  (what  they  stated  the  fact  to  be,)  that  the  father  merely  made 

(a)  1  SsujmL  16*.;  and  see  the  cases  collected  by  Mr.  Serjt*  Williawu,  m  his  note. 
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use  of  his  son's  name  in  his  firm  of  business,  as  thinking  it  advantageous  to 
the  future  prospect  of  his  son's  carrying  on  the  business  without  interrup- 
tion ;  and  therefore  it  was  no  more  than  the  plaintiff  carrying  on  a  business, 
of  which  he  was  the  sole  proprietor,  in  the  name  of  a  firm  consisting  of 
several :  it  was  the  father  calling  himself  John  and  Thomas  Teed  and  Co. 
The  son  had  no  power  to  dissent,  if  the  father  chose  to  do  so.  But  if  in  fact 
the  father  alone  were  interested,  that  would  not  alter  his  legal  situation  with 
respect  to  third  persons.  The  son,  a  minor  had.  no  property  of  his  own  upon 
which  he  could  be  trading  as  a  partner.  [Le  Blanc,  J.  Do  you  not  assume 
too  much  in  saying,  that  the  son  had  no  property  of  his  own :  there  was  no 
evidence  of  this.  Lord  EUenborough,  C.  J.  The  son  might  have  obtained 
property  from  other  persons  than  his  father,  or  by  his  own  personal  la  boar ; 
and  he  might  have  advanced  money  to  this  defendant  jointly  with  his  father : 
then  why  might  they  not  deal  with  it  as  a  partnership  fund  ?  Besides  the 
father  might  have  chosen  to  let  his  son  into  a  share  of  the  business  for  the 
sake  even  of  his  personal  labour ;  and  would  not  that  be  sufficient  to  give 
the  son  an  interest  in  the  funds  of  the  house  ?]  His  Lordship,  however,  upon 
looking  over  his  notea  again,  said,  that  he  thought  it  might  be  taken  that  the 
son  had  no  share  in  the  funds  of  the  banking-house ;  but  still  he  said  that  if 
the  father  held  himself  and.  his  son  out  to  the  world  as  partners,  and  persons 
dealt  with  them  as  such,  though  the  son  had  no  share  in  the  funds  of  the 
house,  vet  third  persons  so.  dealing  with  them  would  be  entitled  to.  set 
off,  against  a  debt  contracted  with  the  firm,  any  demand  upon  it  contracted 
with  the  son  in  the  name  of  the  partnership :  and  therefore  the  plaintiff  should 
have  gone  further  and  shewn,  that  notwithstanding  the  names  used  in  the 
firm  of  the  house,  there  was  in  fact  no  partnership  subsisting.  [Le  Blanc,  J. 
The  facts  now  relied  on  by  the  plaintiff  are  not  sufficiently  established  by  the 
evidence  given  at  the  trial :  it  lay  upon  him  to  shew  that,  though  the  trading 
firm  was  John  and  Thomas  Teed  and  Co.;  and  that  the  defendant's  debt  was 
contracted  in  an  account  carried  on  in  the  name  of  the  firm,  yet  that  the 
son  had  no  share,  as  partner,  in  the  business  with  the  father,  and  that  the 
money  advanced  to  the  defendant  was  the  father's  money  only.  These  facts 
should  be  further  inquired  into.]  They  then  referred  to  two  late  cases  of 
this  description,  in  both  of  which  the  plaintiff,  who  traded  under  a  firm  of 
other  names  besides  his  own,  but  in  truth  without  any  partner,  recovered  in 
his  own  name  a  debt  contracted  by  the  defendant  with  him  in  the  name  of 
the  firm  :  one  was  a  case  of  Page  v.  Hiscox,  tried  at  the  sittings  in  Middle' 
sex  after  last  Easter  term,  before  Lord  EUenborough,  C.  J, ;  the  other  was  a 
case  tried  a  few  years  ago  before  Lord  EUenborough,  G.  J.  at  Guildhall, 
where  Parsons,  a  stationer,  who  carried  on  his  business  under  the  name  of 
Parson  and  Son,  recovered  in  his  own  name  against  the  defendant  ( Qu  Cros* 
by)  the  amount  of  stationary  goods  furnished  to  him.  But  there  the  soq, 
who  was  an  adult,  was  called  to  prove  that  he  had  no  share  in  the  busi- 
ness, but  received  wages  from  his  father  like  any  other  journeyman.  [Le 
Blanc,  J.  In  those  cases  the  evidence  negative  the  existence  of  any  partner- 
ship ;  but  here  it  stopped  short  of  that  proof.] 

Topping  and  Beard,  contra,  referred  to  the  cases  first  cited,  to  shew  that 
an  infant  partner  most  be  joined  in  suing  for  a  partnership  debt :  and  they 
relied  on  the  fact  io  proof  in  this  case,  that  the  defendant's  banking  account, 
produced  by  the  plaintiff  in  proof  of  the  debt,  was  headed  as  an  accouut  carried 
on  and  a  debt  contracted  with  "  John  Teed,  Thomas  Teed,  &  Co. ;"  and 
that  there  was  no  evidence  to  disprove  the  partnership.  They  also  mentioned 
a  late  case  of  Gibbs  v.  Merrill,  M.  51  Geo.  3.  in  G.  B.  where  the  question 
made  was,  whether  a  contract  make  by  an  infant  partner,  who  was  not  made 
a  joint  defendant  with  the  adult  partner,  was  void  or  only  voidable ;  and  it 
was  held  to  be  only  voidable  by  the  infant ;  and  that  the  plaintiff  ought  to  shew 
in  what  way  the  infant  had  avoided  it ;  and  not  having  shewn  it,  that  the  ac- 
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tion  could  not  be  maintainable  against  the  adult  partner  only.(a)  The 
questian  was  again  raised  in  another  case  of  Berridge  v.  Merrill,  in  the  i 
court,  where  a  nonsuit  was  ordered  to  be  entered.  And  they  also  referred  to 
Guidon  v.  Robson;  (b)  where  the  plaintiff  sued  in  his  own  name  as  drawer 
and  payee  of  a  bill  against  the  acceptor ;  in  which  the  declaration  stated  the 
bill  to  have  been  drawn  by  the  plaintiff  in  the  firm  of  Guidon  and  Hughes; 
and  it  appeared  that  he  traded  under  that  firm,  and  had  a  clerk  of  the  name  of 
Hughes,  whom  be  held  out  to  the  world  as  a  partner,  but  whom  he  only  em* 
ployed  at  a  fixed  salary,  without  any  participation  in  the  profits  of  his  busi- 
ness. But  Lord  EUenborough  C.  J.  was  of  opinion,  that  the  action  ought 
to  have  been  brought  in  their  joint  names ;   and  nonsuited  the  plaintiff. 

Lord  Ellbnboeough,  G.  J.  Supposing  the  plaintiff  could  sue  alone  in 
this  case,  by  shewing  that  be  alone  was  the  proprietor  of  the  funds  of  the 
bank,  and  that  the  son  had  no  interest  as  a  partner  in  this  account  with  the 
defendant,  although  the  account  was  kept  with  the  defendant  in  the  joint 
names  of  the  father  and  son  ;  yet  these  facts  ought  to  have  been  distinctly 
proved  at  the  trial,  which  they  were  not,  and  therefore  the  plaintiff  has  not  en- 
titled himself  to  recover  alone  in  this  case. 

The  rest  of  the  court  coincided  in  this  opinion  ;  but  in  order  to  save  ex- 
pence,  they  granted  a  new  trial,  upon  payment  of  the  coals  of  the  former  trial 
by  the  plaintiff  to  the  defendant,  instead  of  entering  a  nonsuit 


Arundell  v.  White. 

14  East,  216.    June  IT,  1811. 


In  an  action  for  maliciously  arresting  and  imprisoning  the  plaintiff  upon  a  plaint  for  a  debt 
in  the  sheriff's  court  in  London,  without  reasonable  orprobable  cause,  h  is  sufficient  to 
allege  and  prove  that  the  plaint  was  made  "  at  the  sheriff's  eom-rt  in  London,  before  J.  A. 
on*  of  the  sheriffs,  Sic.  The  usual  course  of  that  court,  upon  the  abandonment  of  a  sait 
by  t)ie  plaintiff,  being  to  make  an  entry  in  the  minute  book  of  *'  withdrawn"  by  the  Dials- 
tiff's  order,  opposite  to  the  entry  of  the  plaint  :  held  that  proof  of  each  entry  in  the 
minute-book  was  sufficient  to  prove  an  allegation,  that  the  former  suit  was  "  wholly  ended 
and  determined." 

And  a  general  allegation  that  the  plaintiff  was  arreded  "  under  and  by  virtue  of  the 
plaint,"  is  proved  by  shewing  the  plaint  entered  and  the  subsequent  arrest  ;  though  it 
also  appeared  that  the  officer  niaking  the  arrest  first  received  a  paper  in  the  nature  of  a 
warrant,  (but  which  was  no  warrant,  but  only  the  parol  direction  of  the  sheriff,  which 
is  good  by  the  custom,  reduced  into  writing  to  avoid  mistake,)  directing  him  to  make  the 
arrest  ;  and  though  the  sut.  12  Geo.  1.  c  29.  requires  a  previous  affidavit  of  the  debt, 
which  had  been  made  in  this  case. 

THE  plaintiff  declared >  in  an  action  on  the  case,  that  the  defendant,  ma- 
liciously and  wrongfully  intending  to  cause  the  plaintiff  to  he  arrested  and 
imprisoned  on  a  certain  plaint  made  by  the  now  defendant  against  the  plain- 
tiff for  60001.,  without  any  reasonable  or  probable  cause  of  plaint  or  suit  to 
that  amount  against  the  plaintiff,  <fcc.  at  the  sheriff's  court  in  London,  be/ore 
John  Atkins,  Esq.  one  of  the  sheriffs  of  the  said  city,  on  the  14th  of  March, 
1810,  at  London,  &c.  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause  of  plaint  or  suit  whatsoever  against  the  plaintiff  to  the  amount 
aforesaid,  entered  and  caused  to*  be  entered  a  certain  plaint  against  the  plain- 
tiff, to  answer  him  (the  defendant)  in  a  plea  of  trespass  on  the  case  to  his 
damage  of  12,000/. ;  and  thereupon  afterwards,  to  wit,  on  the  15th  of  March, 
1910,  at  London,  &c.  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause  of  plaint  or  suit  whatsoever  against  the  plaintiff  to  the  amount 
of  6000/.  aforesaid,  caused  and  procured  the  plaintiff  to  be  arrested  by  his 

(«)  It  was  not  slated  bow  the  question  arose :  Qu»re  upon  a  replication  to  a  plea  ■ 
abatement. 
{©)  3  Camp.  N.  P.  Can.  102.;  et  vide  Peacock  v.  Peacock,  to.  45. 
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body  under  and  by  virtue  of  the  said  plaint,  and  to  be  thereupon  imprisoned 
and  detained  in  prison  for  three  days ;  when  in  fact  the  plaintiff,  at  the  time 
of  entering  the  said  plaint,  and  at  and  after  the  said  arrest  and  imprisonment 
thereon,  was  not  indebted  to  the  defendant  in  the  said  60002.,  &c.  And  the 
plaintiff  averred,  that  such  proceedings '  were  afterwards  had  in  the  same 
plaint  or  suit  in  the  court  aforesaid ;  that  afterwards  at  the  court  aforesaid 
holden  at  London  aforesaid,  &c.  on  the  16th  of  March,  1810,  the  said  plaint 
was  withdrawn,  and  is  thereby  wholly  ended  and  determined. 

After  a  verdict  for  the  plaintiff  for  1000Z.  damages,  at  the  trial  before  Lord 
EUenborough,  C.  J.  at  the  sittings  after  Hilary  term  at  Guildhall,  Topping  in 
the  last  term  moved  to  enter  a  nonsuit,  upon  objections  taken  at  the  trial  to 
the  proof  of  certain  allegations  in  the  declaration*.  First,  it  is  stated,  that 
the  plaint  was  made  by  White  at  the  sheriff's  court,  before  one  of  the  sheriffs 
only :  whereas  though  in  fact  the  one  sheriff  named  presided  in  the  court 
where  the  plaint  was  levied,  yet  the  style  of  the  court  being  "  the  sheriffs' 
court,"  the  legal  presumption  is  that  it  is  held  before  both  the  sheriffs,  who 
make  but  one  officer :  and  that  being  the  legal  presumption,  it  is  not  an  ac- 
curate description  of  the  court  so  styled  to  say,  that  it  was  held  before  one 
only  of  the  persons  who  then  filled  the  office.  But  Garrow,  contra,  stated 
the  fact  to  be,  that  there  are  two  compters  where  the  sheriffs'  courts  are  held ; 
and  that  upon  the  entrance  of  the  two  sheriffs  into  office,  they  settle  between 
themselves  for  which  compter  each  shall  serve,  and  each  of  them  afterwards 
sits  alone  in  his  selected  court  for  the  greater  dispatch  of  business  (a).  To 
which  Topping  answered,  that  this  was  nothing  more  than  a  private  arrange- 
ment between  the  two  sheriffs  for  their  mutual  convenience  and  the  accommo- 
dation of  the  citizens,  considering  the  extent  of  the  city,  and  did  not  alter  the 
legal  description  of  each  court  which  was  still  the  court  of  both  the  sheriffs 
as  one  officer.  The  Court  however  now  over-ruled  this  objection ;  Lord 
EUenborough,  G.  J.  and  Bay  ley  y  J.  observing,  that  if  the  court  might  legally 
be  holden  before  one  sheriff,  it  must  be  equally  legal  to  aver  the  fact.  And 
his  Lordship  further  said,  that  the  assize  courts  might  be  stated  indifferently 
as  being  held  before  both  the  judges  of  assize,  or  before  the  one  judge  who 
io  fact  sat  in  court  at  the  time(fl). 

Another  objection  made  was  to  the  proof  of  the  necessary  allegation  at  the 
conclusion  of  the  declaration,  that  the  former  plaint  was  u  wholly  ended  and 
determined ;"  of  which  it  was  stated  that  the  only  evidence  given  was,  that  a 
letter,  signed  by  the  defendant,  "  Augustus  White,*'  was  brought  by  some  per- 
son to  the  office  of  the  court,  entitled  in  a  plaint,  "  John  White  v.  ArundeU 
and  Others,  directing  that  that  suit  should  be  withdrawn  ;  by  virtue  of  which 
the  officer  bad  made  an  entry  in  the  book  of  the  court,  opposite  to  the  entry 
of  the  plaint  in  question,  viz.  "  16th  March,  withdrawn  by  the  plaintiff 's  or- 

(a)  Vide  Priv.  Lond.  64.  80. 

(6)  In  Thoma*  Alford'i  ease  who  was  tried  at  Brideewater  Bummer  Anises,  1776,  be- 
fore Eyre,  B.  for  perjnry  in  a  caoee  between  B.  JT.  plaintiff,  and  C.  C.  and  others,  defend- 
aots,  the  indictment  charged  that  the  canae  came  on  to  be  tried  "at  the  assize*  holden  at 
11  WdU  in  and  for  the  county  of  Somerset,  on  the  3 let  of  July,  9  Geo.  8.  before  the  Hooour- 
"  able  Edward  IVilles,  Eaq.  one  of  hie  Majesty 'a  justices  of  the  Court  of  K.  B.  &c.  ;  and 
"  that  at  the  said  trial  at  the  time  and  place  aforesaid,  before  the  Honourable  Edward  Willi*, 
"  one  of  the  justices  aforesaid,  Tko$.  Word  came  aa  a  witness  on  behalf  of  the  said  B.  JT.  • 
"and  then  and  there,  before  the  said  E.  W.,  did  lake  his  corporal  oath*  &c. ;  he  the  said 
*'  E.  W.  then  and  there  having  competent  authority  to  administer  an  oath  to  the  said  T.  A, 
"'m  that  behalf."  It  then  proceeded  to  assign  the  perjory  before  the  same  judge.  Upon 
reading  in  evidence  the  Nisi  Pries  record  of  the  former  cause,  it  stated  in  the  nsoat  form  that 
the  cense  was  tried  before  the  then  two  judges  of  assize,  one  of  whom  was  Mr.  Justice  Wil- 
let:  (before  whom  the  cause  was  in  fact  tried  :)  on  which  a  doubt  arose,  whether  the  evi- 
dence maintained  the  indictment  in  that  respect :  and  if  it  did,  whether  one  commissioner  had 
aathority  to  administer  the  oath,  aa  alleged.  After  conviction  judgment  was  respited,  to  take 
the  opinion  of  all  the  judgea  on  those  two  questions  ;  and  in  Hilary  terra,  1777,  they  were 
Boiaimonsly  of  opinion  that  the  conviction  was  right    M8.  Jnd.  8.  C.  1  Leach,  C.  C.  179. 
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der.  [Lord  Ellenborough,  C.  J,  There  was  a  mistake  no  doubt  in  the  writ- 
tea  order  sent  to  the  office,  but  the  officer  rectified  it  by  applying  the  order  to 
the  cause  to  which  it  was  meant  to  apply;  the  officer  acted  upon  it,  and  ibe 
present  defendant  did  not  then  repudiate  the  authority :  then  shall  he  now  be 
permitted  to  do  so  ?]  At  any  rate  a  mere  entry  of  "  withdrawn"  w  no  evi- 
dence that  the  plaint  was  ended,  without  some  act  or  order  of  the  Court 
thereupon.  Stating,  in  an  action  on  a  replevin  bond,  that  the  plaint  in  the 
sheriff's  court  was  not  prosecuted  by  the  plaintiff  below,  but  was  "  wholly 
abandoned,  and  the  suit  not  still  depending,"  was  held,  in  Blackenbury  v. 
Pell,  12  East,  585,  not  to  be  Sufficient,  without  shewing  how  the  suit  wa?  de- 
termined and  had  ceased  to  depend.  So  in  Kirk  v.  French,  1  Esp.  N.  P. 
Cas.  80,  which  was  an  action  for  a  malicious  prosecution,  a  judge's  order  in 
the  former  suit  to  stay  proceedings',  on  payment  of  costs,  and  proof  of  such 
costs  paid,  was  held  by  Lord  Kenyan  not  to  be  sufficient,  as  not  being  the 
best  evidence  that  the  suit  was  at  an  end.  Garrow,  contra,  observed,  that  it 
was  in  proof  at  the  trial,  that. where  the  plaintiff  did  not  think  proper  to  pro- 
ceed with  his  plaint  after  it  had  been  entered,  this  was  the  constant  course 
in  which  it  was  put  an  end  to,  by  making  an  entry  of  "  withdrawn"  in  the 
minute-book  of  the  sheriff 's  court.  This  objection  also  was  now  overruled 
by  this  court.  Lorf  Ellenborough,  C.  J.  said,  a  legal  termination  was  put 
to  the  plaint  by  the  court  in  which  it  originated ;  and  that,  in-  the  only  form 
observed  in  such  cases  in  that  court,  namely,  by  an  entry  in  the  minutes  of 
the  court-book,  declaring  the  plaint  to  be  withdrawn. 

The  other,  and  principal  objection  was  that  the  averment  in  the  declaration, 
that  the  defendant  had  caused  the  plaintiff  to  be  arrested  under  and  by  virtue 
of  the  said  plaint,  &c  was  not  proved  by  the  evidence  given  of  the  practice 
and  course  of  the  court ;  which  jvas  that  the  arrest  did  not  follow  merely  upon 
the  plaint ;  but  that  an  affidavit  of  the  debt  was  first  necessary,  on  which  a 
warrant  for  the  arrest  was  issued  by  the  sheriff  to  his  subordinate  officer  for 
that  purpose.  [Lord  Ellenborough ,  C.  J.  read  from  his  notes  the  evidence, 
where  this  last-mentioned  document  was  stated  to  be  "a  paper  something  in 
the  nature  of  a  warrant,  which  recited  the  plaint  levied.]  It  was  proved  that 
after  the  defendant  bad  entered  his  plaint  in  the  sheriff's  court,  being  then  a 
prisoner  in  the  King's  Bench  prison,  he  was  waited  upon  there  by  a  person 
from  the  sheriff 's  office,  before  whom  he  made  the  affidavit  of  debt,  upon 
which  the  warrant,  or  paper  in  the  nature  of  a  warrant,  was  issued  by  the 
sheriff  to  the  officer,  in  consequence  of  which  the  plaintiff  was  arrested,  and 
remained  in  custody  24  hours  before  he  was  liberated.  At  all  events,  there- 
fore, the  arrest  was  not  "  under  and  by  virtue  of  the  plaint"  but  of  the  subse- 
quent proceeding.  (Lord  Ellenborough,  C.  J.  The  plaint  is  the  inchoate 
step  on  which  the  other  proceedings  are  founded.  Bayley,  J.  Would  it  be  a 
defective  statement  to  aver  that  the  arrest  took  place  "  under  and  by  virtue  of 
the  plaint  and  proceedings  following  thereupon" (a) ;  or  might  he  not  aver 
that  he  caused  a  plaint  to  be  entered,  and  under  and  by  virtue  of  that  plaint 
took  such  and  such  steps  ?]  that  would  be  a  larger  averment  than  the  present, 
which  is  confined  to  the  plaint  alone. 

Lord  Ellenborough,  C.  J.  By  the  law,  as  it  originally  was,  the  party 
might  be  held  to  bail  on  the  plaint :  all  the  other  proceedings  are  merely  re- 
strictive on  the  plaintiff's  right,  and  have  been  subsequently  introduced  as 
matters  of  regulation.  So  the  course  was  formerly  in  this  court,  when  a  de- 
fendant was  held  to  bail,  it  was  by  virtue  of  the  original  proceeding  in  tbe 
action,  and  not  upon  affidavit.  An  officer  of  the  court  then  adjusted  tbe 
amount  of  the  bail  according  to  the  nature  and  extent  of  the  plaintiff's  de- 
mand. It  was  long  before  affidavits  of  debt  were  introduced  :  they  were  in- 
troduced to  shew  with  greater  certainty  tne  amount  of  the  debt  for  which  the 

(a)  Vide  Rowland  v.  V*aU,  Cowp.  18. 
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party  was  to  be  held  to  bail.  So  it  was  in  the  court  of  the  sheriff:  bat  still 
the  original  authority  to  arrest  and  hold  to  bail  emanates,  as  it  seems  to  me, 
from  the  plaint.  There  is  no  objection,  however,  to  looking  further  into  this 
point :  and  thereupon  the  Court  permitted  Topping  to  take  a  rule  to  shew 
cause  npon  the  last  point  onty(a). 

Garrow  and  Contyn  now  shewed  cause  against  the  rote  :  and  as  to  the  sup* 
posed  warrant  from  the  sheriff  to  the  officer  to  make  the  arrest,  they  denied 
the  comparison  between  this  and  the  warrant  issued  by  a  sheriff  to  his  bailiff 
in  consequence  of  a  writ  issued  out  of  the  superior  courts  to  a  sheriff  to  arrest 
a  defendant^) :  for  in  the  sheriff's  court  the  custom,  as  appears  from  Privile- 
gia  Londini,  306.  311(e),  is  for  any  of  the  Serjeants  of  the  compter  to  arrest 
a  defendant  after  a  plaint  entered,  without  other  process  and  bring  him  into 
custody  until  be  find  bail  to  answer  the  condemnation  :  and  this  is  done  by 
direction  from  the  sheriffs  ore  tenus,  without  warrant.  [Le  Blanc,  J.  The 
only  question  here  is  whether  the  evidence  shewed  that  the  arrest  was  made 
"under  and  by  virtue  of  the  plaint:"  the  question  of  the  legality  of  such 
arrert  is  upon  the  record.  Lord  EUenborough,  C.  J.  The  material  evidence 
to  attend  to  was  that  there  was  always  an  affidavit  of  the  debt  before  the 
arrest.]  The  custom  warrants  tbe  arrest  upon  the  plaint:  the  affidavit  is 
subsequent  matter  of  regulation.  In  this  case  it  appears  that  the  affidavit  was 
taken  out  of  the  jurisdiction  of  the  sheriff's  court;  the  now  defendant  being 
at  the  time  a  prisoner  in  the  King's  bench  prison ;  the  arrest  therefore  could 
only  have  been  by  virtue  of  the  plaint. 

Topping,  contra.  It  is  no  answer  to  the  objection,  that  the  arrest  might 
have  been  good  under  the  custom  under  an  order  from  the  sheriff  to  his  offi- 
cers ore  tenus.  It  appears  that  an  order  of  some  kind  is  necessary,  whether 
by  parol  or  in  writing ;  and  this  is  the  authority  to  -the  officer  for  making 
the  arrest.  The  plaint  itself  is  clearly  no  process ;  but  process  issues  upon  it 
from  the  sheriff:  and  here  it  appeared  that  a  warrant  or  order  in  writing 
issued  to  arrest  the  defendant ;  and  this  was  given  in  evidence  by  the  plaintiff 
He  referred  to  Robins  v.  Robins,  1  Salk.  15,  and  1  Ld.  Ray.  503,  where,  in 
an  action  for  maliciously  arresting  and  holding  to  bail,  Lord  Holt  said  it  was 
necessary  to  state  the  writ  specially,  and  shew  that  it  was  returned  ;  and  the 
declaration,  only  alleging  that  the  defendant  arrested  the  plaintiff  by  colour  of 
certain  mesne  process  in  the  law,  was  held  not  to  be  sufficient ;  and  judgment 
was  arrested.  And  to  Godin  v.  Wilcock(d),  where  the  declaration,  in  an  ac- 
tion for  maliciously  suing  and  arresting  the  plaintiff  in  an  inferior  court,  sets 
out  that,  upon  the  plaint  levied,  a  writ  of  capias  ad  respondendum  issued,  on 

(a)  See  this  subject  very  Tally  discussed  in  O' Mealy  v.  Newell,  8  East,  864. 

(b)  Vide  1  Tidd'a  Pract  cb*  4,  as  to  the  execution  of  mesne  process. 

(O  Tbe  book  cites  Mackal  ley's  case,  9  Co.  69,  and  Salmon  V.  Percivall,  Cro.  Car.  196. 
In  tbe  latter  case  in  W.  Jones*  226,  the  Seijeant  at  Mace,  to  an  action  of  trespass,  justified 
the  arrest  nnder  tbe  plaint  only,  until  tbe  plaintiff  found  bail.  The  plaintiff  replied  that  be 
offered  sufficient  security  to  tbe  sheriff,  and  gave  notice  of  it  to  the  serjeant.  Who  yet  carried 
bun  to  the  compter.  And  on  demurrer,  the  justification  was  held  good  in  trespass.  In 
Mackalley'e  case,  who  was  indicted  for  murder,  in  killing  a  serjeant  at  mace,  making  an  arrest; 
though  the  indictment  states  that,  upon  the  plaint  levied,  it  was  proceeded  that  R.  P.  one 
of  the  sberifis  of  tbe  city,  by  word  of  mouth,  according  to  the  custom  of  the  city,  command- 
ed, the  serjeant  at  mace  to  arrest  the  party,  defendant  in  the  plaint;  yet  the  special  verdict 
finds  tbe  custom  to  be,  that  after  entry  of  the  plaint  in  the  book  of  the  porter  of  the  compter, 
•s  well  before  as  after  tbe  entry  of  the  same  in  tbe  rolls  of  the  court,  for  tbe  serjeant  to  arrest 
the  defendant  to  answer  to  tbe  plaint,  without  any  command  by  word  of  mouth  or  otherwise 
to  such  serjeant  at  mace  An  objection  was  taken  (p.  67.)  on  account  of  this  variance; 
which  was  over-ruled;  because  tbe  warrant  (or  rather  tbe  precept)  was  but  a  circumstance 
not  necessary  to  be  precisely  pursued  in  evidence;  it  being  sufficient  that  the  substance  of 
the  matter  stated  was  found.  Next,  it  was  objected,  that  the  custom  found  by  tbe  jury,  to 
wrest  on  the  plaint,  without  summons,  before  tbe  precept  in  nature  of  a  capias  issues,  was 
bad;  bnt  that  was  also  overruled. 

(d)  2  Wile.  802.    This  was  upon  a  plaint  levied  in  tbe  borough-court  of  Bridgewaier. 
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which  the  plaintiff  was  arrested,  &c.  Besides,  by  the  stat  12  Geo.  1.  c  29, 
and  other  subsequent  statutes,  there  can  be  no  arrest  by  mesne  process  out  of 
an  inferior  court,  without  an  affidavit  of  the  debt ;  and  here  there  was  express 
proof,  that  if  there  had  been  no  other  proceeding  than  the  plaint,  there  could 
have  been  no  arrest :  whereas  the  declaration  states  nakedly,  that  the  plaintiff 
was  arrested  under  and  by  virtue  of  the  plaint. 

Lord  Ellenborough,  C.  J.  If  the  plaintiff  had  averred  the  arrest  to  have 
been  made  by  virtue  of  the  affidavit  to  hold  to  bail,  he  must  have  proved  it,  as 
in  Webb  v.  Heme,  1  Bos.  &  Puli.  2S1,  where,  in  an  action  against  the  sheriff 
for  an  escape,  the  plaintiff  averred  in  his  declaration  that  he  was  arrested 
"  under  a  writ  indorsed  for  bail  by  virtue  of  an  affidavit  on  record.*'  But  in  a 
prior  case,  which  was  then  recollected  in  Lord  Mansfield's  lime  where  the 
declaration  only  stated,  generally,  that  a  writ  was  sued  out  indorsed  for  bail  so 
much,  it  was  said  to  have  been  held  unnecessary  to  produce  the  affidavit(a). 
So  in  Wkiskard  v.  Wilder,  1  Burr.  330,  the  objection  was  taken  in  an  action 
on  a  bail-bond,  that  the  declaration  ought  to  have  set  forth  that  the  debt  was 
sworn  to,  and  the  sum  marked  on  the  writ,  as  required  by  the  stat.  12  Geo. 
1.  c.  29 :  but  the  Court  held  it  to  be  unnecessary.  Now  what  is  the  evidence ; 
that  there  was  a  plaint  levied,  and  a  direction  to  the  officer  in  writing,  (which 
might  have  been  by  parol,)  to  prevent  mistake ;  which  is  no  warrant,  but 
something,  it  is  said,  in  nature  of  a  warrant ;  which  recites  the  plaint  levied, 
in  order  to  inform  the  officer  what  the  demand  is.  The  direction  being  in 
writing  does  not  give  it  more  effect  than  if  it  were  by  parol  as  the  custom 
warrants.  There  must  be  some  notification  to  the  officer  what  he  is  to  do. 
I  understand  then  by  the  allegation  that  the  plaiotiff  was  arrested  under  and 
by  virtue  of  the  plaint,  that  he  was  arrested  in  the  regular  prosecutioa  of  the 
plaint.  The  plaint  cannot  execute  itself;  but  it  is  executed  by  the  instrumen- 
tality of  the  officer  to  whom  the  direction  is  given.  Two  things  only  were  ne- 
cessary to  be  proved ;  the  existence  of  the  plaint,  and  the  subsequent  arrest 
The  paper  purporting  to  be  a  warrant,  (but  which  was  no  warrant,)  was  de- 
livered to  the  officer  as  a  memorandum  to  guide  him  in  making  the  arrest,  to 
prevent  mistake :  it  was  no  more  than  a  parol  direction  according  to  the  cus- 
tom, put  down  in  writing :  it  would  be  bad  if  it  were  not  according  to  the 
custom.  Then  all  that  the  stat.  12  Geo.  1,  requires,  as  to  the  affidavit,  is  re- 
strictive of  the  plaintiff's  right  to  arrest  by  virtue  of  the  plaint :  it  does  not 
give  the  power  of  arrest,  that  power  emanates  from  the  plaint ;  and  the  stat- 
ute only  restrains  the  exercise  of  it  till  the  affidavit  is  made.  Long  antece- 
dent to  the  statute  the  arrest  was  made  upon  the  plaint  levied,  before  any  affi- 
davit. 

Grose,  J.  "  Under  and  by  virtue  of  the  plaint"  means  no  more  than  that 
the  plaintiff  was  arrested  in  prosecution  of  the  plaint ;  and  that  was  sustained 
by  the  evidence. 

Lb  Blanc,  J.  It  was  not  necessary  to  state  all  the  proceedings  under  the 
plaint.  The  plaint  in  the  sheriff's  court  answers  the  purpose  of  tbe  writ  to 
the  sheriff  in  the  superior  courts;  and  it  would  not  be  necessary  in  the  case 
of  an  arrest,  under  a  writ  in  the  superior  courts,  to  allege  the  warrant  issued 
by  the  sheriff  to  his  bailiff  in  consequence  of  the  writ.  The  warrant  is  do 
process,  but  merely  an  order  from  the  sheriff  to  his  inferior  officer  to  make  the 
arrest ;  and  it  would  be  sufficient  to  allege  the  arrest  under  the  writ.  So  here 
the  plaint  stands  in  the  place  of  the  writ,  and  the  sheriff  directs  the  arrest  un- 
der and  by  virtue  of  the  plaint. 

Bayley,  J.  The  plaintiff  was  in  substance  arrested  under  and  by  virtue  of 
the  plaint. 

Rule  discharged. 

(*)  Crofu  v.  Lhwling,  E.  21  Geo.  8.  Ball.  N.  P.  14. 
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Tinkler  and  Another  v.  Walpole. 

14  East,  296.    Jane  17,1811. 

Proof  of  the  execution  of  a  bill  of  sale  of  a  ship  to  the  defendant  is  not  evidence  to  chugs 
him  a*  aa  owner  with  atorea  famished  to  the  ship,  witboat  shewing  hie  assent  to  snob  sale. 
Neither  is  the  register  of  the  ship,  naming  him  as  a  part-owner,  made  by  and  upon  toe 
oaths  of  others,  prima  facie  evidence  to  charge  him  aa  owner,  withoat  bis  assent  or  adop- 
tion. 

THE  .plaintiffs  having  on  the  7th  of  March  1807,  fornished  a  quantity  of 
gunpowder  for  the  use  of  the  Walpole(a)  East  Indiaman  by  order  of  Clarke 
the  ship's  husband  and  managing  owner,  given  to  them  in  Octobers  1816, 
brought  this  action  for  goods  sold  and  delivered  against  the  defendant,  as  one 
of  the  owners  of  that  ship,  to  recover  the  value  of  the  gunpowder ;  and  at  the 
trial  before  Lord  EUenborough,  C.  J.  at  Guildhall,  in  order  to  prove  tbe 
ownership  of  the  defendant,  tbe  plaintiffs  first  produced  and  proved  the 
execution  of  two  bills  of  sale  from  the  assignees  of  Anderson  a  bank- 
rupt to  the  defendant,  of  siz-16ths  shares  of  the  ship ;  but  not  being  able 
to  prove  that  these  sales  were  made  with  the  assent  of  the  defendant,  or  / 
that  he  had  accepted,  or  in  any  manner  acted  upon  them,  his  Lordship 
thought  the  evidence  insufficient  to  fix  the  defendant  The  plaintiffs  then 
called  an  officer  from  the  Register's  office,  who  produced  and  proved  two  reg- 
isters of  the  ship  Walpole,  one  dated  the  21st  of  January  1805,  the  other  on 
the  7th  of  March  1807.  These  registers  appeared  on  the  face  of  them  to  hav- 
been  made  on  the  oaths  of  Clarke  and  two  other  part-owners,  swearing  that 
they  and  others  named,  including  the  defendant*  were  owners  of  the  ship ; 
and  the  plaintiffs  also  produced  the  original  certificate  of  registry  obtained 
thereupon,  dated  7th  of  March  1811.  And  these  were  insisted,  from  their 
authenticity  as  public  documents  required  for  public  purposes,  and  obtained 
under  the  sanction  of  an  oath,  to  be  at  least  prima  facie  evidence  to  prove  the 
defendant  a  part-owner.  To  this  was  opposed  the  authority  of  the  late  case 
of  Frazier  v.  Hopkins,  2  Taunt.  6.  decided  in  C.  B.  that  such  registers  were 
not  in  themselves  evidence  to  fix  the  parties  therein  named  as  owners,  in 
actions  against  them,  without  shewing  that  they  were  made  with  their  assent 
or  recognizance  by  them ;  and  upon  the  authority  of  that  case  the  plaintifis 
were  nonsuited.  The  court  was  moved  in  the  last  term  to  set  aside  the  non- 
suit and  grant  a  new  trial,  for  the  purpose  of  having  that  case  re-considered, 
and  upon  the  alleged  practice  which  had  prevailed  of  receiving  such  registers 
as  evidence  prima  facie  against  the  owners  of  the  ship  therein  named ;  and  a 
role  nisi  was  then  granted,  against  which 

The  Attorney- General,  Garrow,  and  Marryat  now  shewed  cause,  and  con* 
tended  that  the  register  acts,  which  were  passed  for  another  purpose,  did  not 
affect  this  question.  If  a  deed  were  entered  into  by  other  parties,  to  which 
the  defendant  was  no  party,  stating  that  he  was  a  part-owner  of  the  ship,  it 
could  not  be  pretended  that  it  would  be  evidence  against  the  defendant  of  that 
fact.:  how  then  can  an  entry  made  in  the  custom-house  registers  by  third  per- 
sons be  evidence  against  him,  without  shewing  his  consent  to  it  ?  No  au- 
thority can  be  shewn  for  .binding  one  man,  through  the  agency  or  act  of  an- 
other, without  proving  him  to  be  agent,  or  shewing  that  the  other  had  an  orig- 
inal authority  to  do  the  act,  or  a  subsequent  recognition  by  the  party  to  be 
bound.  It  amounts  in  effect  to  no  more  than  certain  part-owners  of  the  ship 
said  that  the  defendant  was  also  a  part-owner  with  them.  This  is  different 
from  the  act  of  an  officer  of  the  court,  (the  return  of  a  rescue  by  the  sheriff 

(a)  The  ship  had  been  named  the  WalpoU,  from  a  prior  owner  of  that  name,  before  lb* 
defendant  had  any  concern  with  her. 
Vol.  VII.  50 
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had  been  mentioned  (a),)  to  which  the  court  will  give  credence,  at  least  in  the 
first  instance ;  for  that  is  in  the  nature  of  a  presentment  of  a  breach  of  the 
peace,  returned  ex  officio  by  the  sheriff  as  the  reason  for  his  not  having  exe- 
cuted the  process  of  the  court ;  and  he  is  liable  to  answer  over  for  the  truth 
of  such  return.  A  practice  has  certainly  crept  in  of  admitting  the  ship's  re- 
gister in  proof  of  the  ownership,  without  objection,  on  account  of  the  gener- 
al convenience  of  the  thing :  but  .here  the  client  having  insisted  on  taking 
the  objection,  the  validity  of  such  evidence  must  be  decided  upon  legal  prin- 
ciples. [Lord  Ellenborough,  C.  J.  asked  the  plaintiffs'  counsel  if  they  could 
cast  damnosam  hsereditatem  upon  a  person  against  his  consent  ?  If  the  de- 
fendant had  done  any  thing  to  adopt  the  register,  it  would  be  a  different  mat- 
ter :  but  in  this  case  he  could  not  find  any  evidence  of  such  adoption.] 

Park  and  Richardson,  contra,  said  that  this  case  was  distinguishable  from 
the  general  rule,  that  res  inter  alios  acta  cannot  be  given  in  evidence :  here 
the  legislature  have,  on  grounds  of  general  policy,  directed  public  registers 
to  be  made  to  prove  the  ownership  of  British  navigating  vessels  to  be  in  Brit- 
ish 8uhjects(6),  and  that  for  this  purpose  certain  acts  shall  be  done  upon  oath, 
in  every  case  of  a  transfer  of  property  in  every  such  ship,  in  order  to  give 
notice  to  the  public,  who  the  purchasers  of  the  ship  are.  The  register  there- 
fore is  a  public  document,  authenticated  upon  oath,  and  on  that  ground  is  as 
much  entitled  to  credence,  in  the  first  instance  at  least,  as  any  other  public 
document  whatever  directed  to  be  enrolled  or  registered  for  public  purposes: 
and  the  practice  has  always  been,  since  such  registers  were  established,  to 
receive  them  as  prima  facie  evidence  of  the  ownership  in  the  vessel.  This 
was  exemplified  in  Stokes  v.  Came  and  Others,  2  Campb.  N.  P.  Cas.  339. 
In  Camden  v.  Anderson,  5  Term  Rep.  709,  the  objection  was  taken  and  pre- 
vailed in  an  action  on  a  freight  policy,  that  the  plaintiffs,  three  in  number, 
could  not  sue  as  owners  ;  it  appearing  by  the  register  produced  by  the  defend- 
ant that  two  only  of  the  plaintiffs  were  registered  owners.  [Le  Blanc,  J. 
Does  not  that  case  differ  from  the  present ;  for  there  the  title  of  the  plaintiffs  to  sue 
rested  upon  their  ownership  ;  and  the  production  of  a  register,  shewing  the 
title  to  be  in  two  of  them  only,  threw  upon  them  the  burthen  of  proving  a 
subsequent  title  in  all  the  three.  They  nad  neglected  to  register  the  subse- 
quent transfer,  as  they  ought  to  have  done.  BayUy,J.  The  register  produced 
negatived  the  joint  ownership  of  all  the  plaintiffs.]  It  cannot  make  any  dif- 
ference ;  if  the  register  be  evidence  against  the  ship-owners  when  suing  as 
plaintiffs,  it  must  also  be  evidence  against  them  when  sued  as  defendants,  in 
order  to  prove  the  ownership.  This  is  more  than  the  bare  assertion  of  a  fact 
by  one  person  to  charge  another :  it  is  an  assertion  of  the  fact  upon  oath,  un- 
der a  competent  authority ;  and  no  person  shall  be  presumed  to  be  purgered  : 
it  is  an  oath,  too,  taken  in  the  discharge  of  a  public  duty.  The  only  proof  at 
first  offered  in  the  case  of  Frazer  v.  Hopkins,  2  Taunt.  6,  was  the  entry  in 
the  register-book  in  London,  which  had  been  made  by  the  officer  of  that 
port  from  a  certificate  by  the  officer  at  Harwich,  that  the  properly  in 
the  vessel  bad  been  transferred,  together  with  a  letter  signed  by  the  comp- 
troller and  collector  of  the  customs  at  Harwich,  and  that  evidence  being  re- 
jected, the  Harwich  officer  was  called  to  prove  the  original  entry  of  the 
transfer  inserted  in  his  book ;  which  entry,  as  directed  to  be  made  by  s.  15. 
&  16,  of  etat.  34.  O.  3.  c.  68.,  being  no  more  than  an  abstract  of  the  as- 
signment indorsed  on  the  certificate  of  registry,  was  also  rejected.  But  even 
if  the  original  indorsements  on  the  certificate  had  been  proved  ;  that  being  the 
act  of  the  seller  would  not  have  been  evidence  to  affect  the  defendant  who  was 

(a)  The  court  will  ierae  an  attachment  in  the  first  instance  on  inch  retain.  WdeRex.  t. 
Btkint,  4  Burr.  2129.;  and  ride  Oxford  v.  Woodgatt,  11  East,  297. 

(*)  Heath  v.  Hubbard,  4  Eaat,  110,  and  Bloxan  ▼.  Hubbard,  6  East,  497,  were  refer- 
red to. 
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the  purchaser,  without  his  assent ;  for  no  affidavit  is  required  for  that  pur- 
pose. [Bayley,  J.  As  far  as  the  notoriety  of  the  ownership  is  concerned,  it  is 
the  same  thing-.]  But  the  evidence  rejected  in  that  case  had  not  done  the 
same  sanction  of  an  oath  as  is  required  for  the  certificate  of  registry.  It  was 
said  by  Mansfield,  C.  J.  in  the  late  case,  that  "  in  all  cases  of  inrolmeius,  the 
deed  itself,  and  not  the  enrolment,  is  evidence  :"  but  that  does  not  agree  with 
the  case  of  Smartle  v.  Williams(a)  though  the  report  of  it  in  Levinz  shews 
that  the  acknowledgment  was  by  the  bargainor  and  not  by  the  bargainee,  as 
stated  in  Salkeld.  [Bayley,  J.  The  deed  there  was  above  30  years  old.] 
The  reports  do  not  put  the  admission  of  it  on  that  ground.  It  must  be  very 
difficult  without  this  kind  of  evidence  to  shew  who  are  the  owners  of  a  ship, 
unless  by  filing  a  bill  in  equity.  [Le  Blanc,  J.  It  will  be  done  in  the  same 
way  as  before  the  registry  acts.] 

Lord  EUenborough,  C.  J.  Notwithstanding  the  practice  may  have  pre- 
vailed for  a  long  time  to  receive  ships'  registers  as  evidence,  without  more  of 
the  property  being  in  the  persons  therein  named  ;  yet  when  we  are  brought  to 
consider  the  admissibility  of  such  evidence  against  the  defendant  in  a  case 
where  he  has  done  no  act  to  adopt  the  register,  as  having  been  made  by  his 
authority ;  we  cannot  give  effect  to  it,  without  saying  that  a  party  may  have 
a  burthensome  charge  thrown  upon  him  by  the  act  of  a  third  person,  without 
his  own  assent  or  privity.  If  it  had  appeared  that  the  defendant  had  by  any 
act  of  his  own  recognized  the  register,  he  would  have  been  liable  to  all  the 
consequences  as  a  part  owner,  which  it  describes  him  to  be :  but  here  he  has 
done  no  act  to  adopt  it.  His  partner  Clarke  has  indeed  dealt  with  the  prop- 
erty as  if  the  defendant  were  a  part-owner,  by  registering  the  ship  in  his 
name  ;  but  the  act  of  a  third  person,  without  some  act  of  the  defendant  to  re- 
cognize it,  cannotthrow  upon  him  a  burthen,  without  violating  the  plain  rule  of 
law.  The  case  of  enrolments  stands  upon  a  particular  statute  :  the  stat.  10 
Ann.  c.  18.  s.  3,  provides  that  copies  of  the  enrolment  of  indentures  of  bar- 
gain and  sale,  examined  with  the  enrolment,  and  signed-  by  the  proper  officer, 
and  proved  upon  oath,  shall  have  the  same  force  and  effect  as  the  original  in- 
dentures. But  the  register  acts  have  not  attributed  to  the  registers  the  same 
effect  as  if  the  persons  therein  named  were  proved  to  be  owners.  Therefore, 
reserving  my  opinion  in  what  respects  such  registers  may  be  evidence ;  wheth- 
er available  for  certain  public  purposes  which  the  legislature  had  in  view  in 
requiring  such  registers ;  or  what  conclusions  may  be  drawn  from  them,  if 
adopted  by  the  parties  therein  named ;  I  cannot  say  in  this  case,  that,  without 
any  evidence  of  such  adoption  by  the  defendant,  he  can  be  charged  as  owner, 
upon  the  mere  proof  of  the  register  naming  him  as  such. 

Grose,  J.  ft  would  be  against  every  principle  we  have  ever  read  or  heard 
of,  to  say  that  one  person  shall  be  fixed  with  a  burthen  by  the  act  of  another, 
without  his  being  shewn  to  be  privy  to  that  act ;  and  authorities  should  be 
cited  as  strong  as  possible  to  induce  us  to  adopt  such  a  rule  in  this  case,  be- 
cause the  principle  of  it  is  unjust. 

Le  Blanc,  J.  These  registers  were  not  produced  in  evidence  for  any  pub- 
lic purpose  within  the  view  of  the  registry  acts,  but  between  private  persons 
and  for  private  purposes :  and  what  is  now  contended  is  that  those  acts  hav- 
ing required  these  registers  to  be  made  for  certain  purposes,  they  shall  be  re- 
ceived as  evidence  for  every  purpose :  but  I  cannot  adopt  the  argument  to 
that  extent.  For  every  purpose  that  the  statutes  have  required  these  public 
documents  to  be  made,  they  are  evidence  by  force  of  the  statutes;  but  when 
produced  for  any  other  purpose,  they  are  stripped  of  legislative  authority  and 
mast  be  evidence  or  not,  according  to  the  general  principles  of  evidence.  In 
this  case  therefore,  the  registers,  having  been  made  by  third  persons,  cannot 


(a)  1  Salk.  280,  and  8  Lev.  887.    Bat  tee  Bull.  N.  P.  865,  6,   commenting  upon  this 
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be  evidence  against  the  defendant,  without  proof  of  their  having  been  acknowl- 
edged by  him. 

Baylby,  J.  Before  the  first  register  act  passed,  there  must  have  been  oth- 
er media  of  proof  to  charge  a  party  as  owner  of  a  ship ;  and  ibe  object  of  it 
was  not  to  create"  evidence  io  charge  any  person  named  a&  owner,  but  that 
no  person  should  have  the  benefit  of  the  British  navigation  without  registering 
his  ship  in  the  manner  prescribed.  It  would  be  very  unjust  in  many  cases  if 
a  person  could  be  charged  as  a  part-owner  with  the  expences  of  the  ship,  by 
having  his  name  inserted  in  the  register  without  his  knowledge  :  it  would  of- 
ten be  converted  into  an  engine  of  fraud  :  for  if  the  owners  were  not  io  good 
circumstances,  it  would  be  easy  to  introduce  another  name  of  a  solvent  man 
into  the  register  in  order  to  procure  credit :  and  then  if  that  were  evidence 
against  him,  he  would  be  liable  to  be  sued :  and  how  could  he  be  prepared  to 
negative  the  evidence  if  he  knew  nothing  of  the  fact  of  such  a  register :  the 
other  owners  named  would  be  made  parties  to  the  action,  so  that  he  could  not 
call  them  to  disprove  the  fact.  This  is  very  different  from  the  case  of  a  ner* 
son  publicly  asserting  that  he  is  owner,  by  the  act  of'  registering  a  vessel  io 
his  own  name  :  that  may  be  prima  facie  evidence  for  him  that  he  is  owners 
because  he  thereby  publicly  challenges  all  persons  that  he  is  so  :  but  that  is 
very  different  from  the  case  where  one  is  to  be  sued  as  owner  upon  such  eri- 
dence made  behind^his  back,  and  which  he  has  not  adopted. 

Rule  discharged. 


Pleasant,  Lessee  of  Hayton  v.  Benson. 

U  Eait,  2S4.    Jane  17, 1811. 

Where  tenant  from  year  to  year  underlet  pert  of  the  preiniees,  and  then  gave  ap  to  hu  land- 
lord the  pert  remaining  in  hta  own  poaeeeeion,  without  either  receiving  a  regular  notice  to 
<prit  the  whole,  or  giving  notice  to  qoit  to  hb  anb-leaaea,  or  even  aarreodermg  that  part  ■ 
the  name  of  the  whole  (aoppoaing  that  any  thing  ahort  of  a  regular  notice  to  quit  from 
the  landlord  to  hb  immediate  tenant  would  after  such  aab-ktung  have  determined  the 
tenancy  in  the  whole:)  jet  the  landlord  cannot  entitle  himaelf  to  recover  againet  the  sob- 
leeeee,  (there  being  no  privity  of  contract  between  them,)  npoo  giving  half  a  yeara' notk* 
to  auit  in  hie  own  name,  and  not  io  the  name  of  the  firtt  leeaee;  for  aa  to  tan  part  ao  aa- 
derlet  die  original  tenancy  atill  continued  modelermined. 

THIS  was  an  ejectment  for  a  cottage  and  a  small  plot  of  ground  annexed, 
which  was  tried  before  Grose,  J.  at  the  last  assizes  at  Aylesbury  ;  and  the 
short  statement  of  the. facts  was  that  one  Wilkes  held  the  farm,  on  which  the 
cottage  stood,  under  Mr.  Hayton,  as  tenant  from  year  to  year  from  Michael- 
mas 1801,  at  the  rent  of  802.  a-year;  and  while  he  was  such  tenant,  be  un- 
derlet the  cottage  and  plot  in  question  to  the  defendant  for  two  guineas  a-year. 
Wilkes,  without  receiving  any  regular  notice  to  quit  from  his  landlord,  agreed 
to  give  him  up  the  possession  at  Michaelmas  1810,  and  Mr.  Hayton  then 
took  possession  of  all  that  Wilkes  had  continued  to  occupy  :  but  the  defend- 
ant having  before  refused  to  deliver  up  tjie  premises  in  question,  which  he  oc- 
cupied as  under-tenant  to  Wilkes,  was  served  in  the  February  preceding  with 
half  a-year's  notice  to  quit  at  Michaelmas  1810  from  Mr.  Hayton,  to  whom  he 
had  never  paid  rent  or  otherwise  acknowledged  as  his  immediate  landlord,  bat 
had  paid  his  rent  to  Wilkes  up  to  Michaelmas  1808,  and  had  tendered  biro  the 
rent  which  had  accrued  since  that  time,  which  Wilkes  had  refused  to  receive. 
And  the  only  question  was,  whether  the  notice  to  quit  given  by  Mr.  Hayton, 
the  landlord,  was  sufficient  to  found  this  ejectment ;  he  not  having  given  any 
regular  notice  to  quit  to  Wilkes,  his  immediate  tenant  from  year  to  year;  and 
Wilkes  not  having  given  any  such  notice  to  the  defendant.  A  verdict  was  tak- 
en for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to  set  it  a«de  and 
enter  a  nonsuit 
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Tbis  was  moved  by  PeckweU,  Serjt.  in  the  last  term,  on  the  ground  that  the 
relation  of  Landlord  and  tenant  never  subsisted  between  Hayton  and  Benton, 
so  as  to  enable  Hayton  to  put  an  end  to  Benson's  tenancy  by  giving"  him  a  no- 
tice to  quit ;  but  only  between  Hayton  and  Wilkes,  and  between  Wilkes  and 
Benson*  And  though  it  would  have  been  competent  to  Hayton  to  determine 
Wilkes'*  tenancy  for  the  whole,  by  giving  him  a  regular  notice  to  quit  the 
whole,  including  what  bad  been  underlet  to  Benson  :  yet  after  Wilkes  had  so 
underlet  a  part,  it  was  not  competent  for  him,  by  agreement  with  his  land- 
lord, without  a  legal  notice  to  quit,  to  determine  the  legal  tenancy  of  his  un- 
der-lessee in  that  part.  The  original  lessee  could  only  surrender,  by  his  own 
voluntary  act,  that  interest  which  he  bad  in  him  at  the  time :  but  before  his 
surrender,  he  bad  parted  with  his  legal  interest  in  the  part  underlet  to  Benson, 
whose  interest  then  could  only  be  determined  either  directly,  by  a  notice. to 
quit  at  the  end  of  his  year  from  Wilkes,  or  incidentally,  by  a  regular  notice  to 
quit  from  the  landlord  to  Wilkes  ;  Benson  having  done  no  act  to  acknowledge 
holding  under  the  original  landlord.  He  cited  4  Bac.  Abr.  127,  8.  th. 
Leases,  (1)  3.,  and  Roe  v.  Wiggs,  2  New  Rep.  330.  See  also  Co.  Lit 
272.  b.  273.  296,  to  shew  that  there  is  no  privity  of  contract  between  the 
landlord  and  sub-tenant,  and  that  the  one  cannot  give  notice  to  quit  to  the 
other. 

Sellon,  Serjt.  and  Hulton,  in  support  of  the  verdict,  now  contended,  that 
inasmuch  as  the  landlord,  upon  giving  regular  notice  to  quit  to  his  immediate 
lessee,  would  have  been  entitled  to  possession  of  the  whole,  and  upon  re- 
covery in  ejectment  against  such  lessee,  the  sheriff  would  have  turned  the 
sub-lessee  out  of  possession  ;  so  it  was  competent  to  the  original  lessee  to 
waive  notice  from  the  landlord  and  agree  to  die  surrender  of  his  term,  so  as 
to  entitle  the  landlord  to  recover  in  ejectment  against  the  under-tenant,  who  can 
have  no  title  to  the  possession  after  the  determination,  by,  whatever  means 
nf  the  original  term  out  of  which  his  interest  was  carved.  Great  inconve- 
nience and  injustice  must  otherwise  ensue:  a  landlord  may  know  nothing  of 
any  under-tenant,  and  may  forbear  to  give  his  immediate  tenant  notice  to  quit, 
by  the  agreement  of  the  latter  to  quit  without  notice ;  but  according  to  the 
rule  now  insisted  upon  that  agreement  would  be  frustrated  by  a  third  person, 
no  party  to  the  original  contract.  [Lord  EUenborough,  C.  J.  in  order  to 
raise  your  point  you  should  have  shewn,  that  Wilkes  agieed  to  give  up  the 
whole  of  what  he  rented  to  his  landlord ;  and  then  the  question  would  have 
been  whether,  as  Wilkes  bad  an  interest  from  year  to  year  in  the  whole,  and 
while  he  had  that  interest  in  him,  he  had  assigned  part  to  the  defendant,  thereby 
giving  him  the  same  legal  interest  in  that  part  which  Wilkes  himself  had 
at  the  time  he  could  afterwards  agree  to  the  surrender  of  that  part,  without 
receiving  a  legal  notice  to  quit.  Le  Blanc,  J.  If  the  landlord  had  given 
bis  original  tenant  notice  to  quit  the  whole,  no  doubt  that  would  have  been 
sufficient :  or  if  the  original  tenant  had  given  his  landlord  regular  notice  that 
be  meant  to  quit  the  whole,  there  might  have  been  a  question :  but  here  it 
seems  that  the  original  tenant  only  gave  his  landlord  possession  of  the  part 
which  he  actually  held,  without  any  notice  to  quit  the  whole.]  The  defend- 
ant had  the  regular  half-year's  notice,  but  it  was  given  him  in  the  name  of 
the  landlord,  and  not  of  the  first  lessee,  from  whom  he  immediately  held. 
[Lord  EUenborough,  C.  J.  You  must  stand,  if  at  all,  upon  the  surrender  of 
the  original  tenant.]  Wilkes  has  never  received  rent  of  Benson,  since  he  agreed 
to  surrender  the  premises  to  his  landlord,  but  considered  himself  as  having 
quitted  his  interest  in  the  whole  from  that  time.  [Bayley,  J.  Wilkes  hav- 
ing created  a  legal  interest  in  Benson  in  part  of  the  premises  demised  to  him  ; 
bow  can  he  afterwards  destroy  that  interest  by  his  own  act  without  the  as* 
sent  of  Benson.  Suppose  tenant  for  years  granted  a  rent-cbaige  upon  his 
whole  term,  could  his  subsequent  surrender  of  the  term  destroy  the  rent- 
charge  ?]  There  the  assignee  must  take  subject  to  the  charge ;  but  here  Wilkes 
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had  no  certain  interest,  but  only  tin  interest  determinable  at  the  pleasure  of 
the  landlord  upon  giving  a  certain  notice  :  then  the  party  for  whose  benefit 
the  notice  was  required  may  waive  it.  [Le  Blanc,  J.  Wilkes  had  as  great 
an  interest  to  assign  as  he  had  himself  in  the  premises  at  the  time,  and  that 
was  an  interest  as  tenant  from  year  to  year,  determinable  only  upon  a  due 
notice  to  quit.]  Benson  was  either  in  the  relation  of  tenant  of  the  premises 
or  a  trespasser :  as  a  trespasser,  he  was  not  entitled  to  notice ;  and  as  tenant 
he  received  a  regular  notice  from  the  landlord. 

Lord  Ellenborough,  G.  J.  The  defendant  is  neither  a  tenant  to  Hayton, 
nor  a  trespasser ;  but  he  holds  under  Wilkes,  the  original  tenant,  his  unextin- 
guished tenancy  in  this  part  A  tenancy  from  year  to  year  is  determinable 
either  by  a  regular  notice  to  quit ;  or,  I  might  say  for  the  purpose  of  this 
case,  by  a  surrender  of  a  part  of  the  premises  in  the  name  of  the  whole : 
but  Wilkes  has  not  done  even  that ;  for  he  merely  ceased  to  reside  on  the 
part  which  he  had  retained  in  his  own  possession,  without  making  a  surren- 
der in  the  name  of  the  whole.  But  while  he  was  tenant  from  year  to  year  of 
the  whole,  he  let  off  a  part  to  the  defendant :  and  nothing  has  been  done  to 

|  put  an  end  to  the  tenancy  as  to  that  part.  • 

Grose,  J.,  who  had  tried  the  cause,  gave  no  opinion. 
Le  Blanc,  J.     This  was  not  considered  as  a  surrender  of  the  whole  by 
Wilkes  for  if  he  had  been  asked  whether  he  meant  to  make  himself  liable  to 
Benson,  to  whom  he  had  underlet  a  part,  by  his  surrender  of  the  whole  prem- 

|  ises,  he  would  probably  have  revolted  from  any  such  admission.    The  mistake 

l  has  been,  that  the  landlord  neither  gave  notice  to  quit  to  Wilkes,  nor  to  the  de- 

I  fendant  in  the  name  of  Wilkes. 

I  Bayley,  J.  Hayton  made  Wilkes  tenant  from  year  to  year,  by  which  Wilkes 

acquired  a  legal  interest  in  the  premises,  not  determinable  by  Hayton  except  up- 

I  on  giving  him  six  months*  notice  to  quit.     But  so  long  as  that  term  continued, 

|  the  lessee  had  a  right  to  act  on  it,  and  to  grant  to  third  persons  the  interest 

which  he  himself  had  in  it.  And  I  take  it  that  the  surrender  of  the  lessee 
would  not  destroy  any  interest  which  a  stranger  claiming  under  him  had  acquir- 
ed in  the  term  in  the  mean  time.  As  in  Co.  Lit.  338.  b,  it  is  said,  speaking 
of  the  surrender  of  tenant  for  life,  "  that  having  regard  to  the  parties  to  the 
surrender,  the  estate  is  absolutely  drowned,  &c. :  but  having  regard  to 
strangers,  who  were  not  parties  or  privies  thereunto,  lest  by  a  voluntary  sur- 
render they  may  receive  prejudice  touching  any  right  or  interest  they  had 
before  the  surrender,  the  estate  surrendered  hath  in  consideration  of  law 
a  continuance."  And  the  case  is  afterwards  put,  if  tenant  for  life  grant  a 
rent-charge,  and  after  surrender  ;  yet  the  rent  remaineth  ;  for  to  that  purpose 
he  Cometh  in  under  the  charge."  Therefore,  though  the  estate  may  be  effec- 
tually destroyed  by  the  surrender  as  between  the  surrendererand  surrenderee; 
yet  it  continues  as  to  strangers  who  in  the  intermediate  time  have  acquired 
an  interest  in  it.  So  here,  while  the  tenancy  from  year  to  year  subsisted  be- 
tween Wilkes  and  Hayton,  Wilkes  had  a  legal  interest  in  the  land,  determina- 
ble only  upon  a  regular  notice  to  quit :  then  the  sub-lease  of  a  part  by  Wilkes 
to  Benson  is  an  agreement  that  Benson  shall  have  that  part  pending  that  inter- 
est ;  and  therefore  without  a  regular  notice  to  quit  from  Hayton  to  Wilkes,  or 
from  Wilkes  to  Benson,  that  interest  will  continue  in  the  part  so  underlet.(l) 

Rule  absolute. 

(1)  [See  Roe  ▼.   Wiggs   2  N.  R.  880.    Dot  v.    William*.    6  B.  &   C.  41.    Dot*. 
MurUu,  6  M.  &  8.  110.     Campbell  v.  SttUon,  2  Met  504— .W.] 
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Newmarch  and  Tealby  v.  Clay  and  Wm.   and 
Thos.  Lumb. 

14  East,  239.    June  18, 1811. 

Where  the  plainthfs  had  dealt  for  a  long  time  with  two  partners,  not  knowing  that  they  bad 
a  third  partner  doling  part  of  the  time,  and  famished  them  with  goods,  and  received  pay- 
ments oo  account  generally,  and  previous  to  the  time  when  the  secret  tri-partnership  was 
dissolved,  goods  bad  been  furnished,  to  cover  which  bills  had  been  paid  to  the  plaintiffs 
by  the  two  ostensible  partners,  which  were  dishonoured  afier  the  secret  dissolution  of  the 
tri-partnership,  and  then  other  goods  were  furnished  as  before  ;  yet  as  the  dishonoured 
bills  afterwards  delivered  op  by  the  plaintiffs  upon  the  receipt  of  the  subsequent  good  bills, 
which  latter  were  more  than  sufficient  to  cover  the  debts  of  the  tri-partnership,  though 
not  to  cover,  in  addition,  the  goods  furnished  after  the  dissolution  of  it ;  held  that  such 
delivering  up  of  the  old  dishonoured  bills,  upon  receipt  of  the  new  good  bills,  was  evidence 
of  a  particular  appropriation  of  sncb  new  bills  in  payment  and  discharge  of  the  old  debt; 
of  which  the  secret  third  partner  might  avail  himself  in  an  action  on  the  case  for  goods 
soM  and  delivered,  brought  against  him  jointly  with  the  other  two  partners. 

But  as  the  other  two  partners  had  suffered  judgment  to  go  by  default,  the  plaintiffs  could  not 
be  nonsuited,  bnt  the  third  partner,  who  defended,  was  entitled  to  a  verdict 

THIS  was  an  action  upon  the  case  of  goods  sold  and  delivered  :  to  which 
Clay  pleaded  the  general  issue,  and  the  other  two  defendants  suffered  judg- 
ment by  default.  At  the  trial  before  Thomson,  B.  at  York,  it  appeared  that 
the  plaintiffs  were  timber  merchants  at  Hull,  and  dealt  with  the  defendants, 
who  were  partners  in  trade  at  Leeds,  in  the  manner  «fter  stated.  That  Clay 
by  deed,  aated  the  14th  of  July  1805,  entered  into  partnership  for  8  years 
with  the  two  Lumbs  ;  but  the  business  was  ostensibly  carried  on  in  the  names 
of  William  and  Thomas  Lumb,  and  Clay  was  not  then  known  to  be  a  part- 
ner ;  and  it  was  not  disputed  that  this  secret  partnership  was  dissolved  by  con- 
sent on  the  1st  of  December  1808,  after  which  the  business  continued  to  be 
carried  on  by  the  two  Lumbs  only.  But  a  notice  of  the  dissolution  of  the  part- 
nership, dated  13th  September  1809,  was  read  from  the  Gazette  of  the  11th 
of  November  1809.  During  the  period  mentioned  in  the  following  account, 
which  was  produced  at  the  trial,  the  plaintiffs  had  no  Knowledge  of  Clay 
being  a  partner  with  the  Lumbs.  The  goods  were  furnished  at  a  credit  of  six 
months  on  bills.    The  account  was  thus  exhibited. 

"  Drs. 

"  Messrs.  Wm.  and   Thos,  Lumb,  Leeds,  in  account  with  Newmarch  and 
Tealby. 

1S07. 
Nov.  25.    To  goods  at  6  months'  credit, 

due  25th  May  £122  14    0 

1808. 
March  4.    To  goods  at  do.,  due  4th  Sept. 
May  28.      To  goods  at  do.,  due  2Slh  Nov. 
Oct.  28.      To  goods  at  do.,  due  28th  April  1809 

1809. 
May  26.      To  goods  at  do.,  due  26th  Nov. 
July  10.      To  bill  returned  and  charges  - 
24.        To  goods  at  do.,  due  24th  Jan. 
Sept.  28.    To  bill  returned  and  charges 
Oct.  30.      To  goods  at  3  months  credit, 

due  30th  Jan.        -  -  •  -  -  66    3    0 


•  52  14 

-  54  4 

-  32  7 

0 

0 

10 

-  52  12 

•  66  4 

125  10 

101  17 

0 
6 
0 
3 

£797 

0 

7 

360 

19 

7 

£80 

0 

0 

50 

0 

0 

.  65 

0 

0 

.  100 

0 

0 

-  141 

1 

0 

360 

19 

7 

£797 

0 

7 
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Dec.  6.       To  goods  at  6  months,  due  6th 

June  1810 122  14     0 


To  balance  brought  op 

Crs. 

1808. 

May  20.  By  bill  ..... 

Sept.  21.  By  bill  -  -     •       - 

1809.  [£.  130.] 

March  25.  By  bill  (  [These  bills  were  not  ) 

Jan.  14.  By  bill  (    paid   wben  due.]        ) 

Dec,  1.  By  bills 

Balance  carried  up 


The  payments  contained  on  the  credit  side  of  this  account  were  all  made 
without  any  express  appropriation  at  the  time  ;  and  even  when  the  last  bills 
for  1412.  Is.  were  received,  there  was  no  specific  agreement  that  that  sum  was 
to  be  applied  in  part  discharge  of  the  dishonoured  and  returned  bills  of  65L 
and  100Z.;  but  these  latter  were  in  fact  delivered  up  at  the  time.  Upon  refer- 
ence to  the  state  of  the  account,  it  appears  that  the  amount  of  goods  delivered 
up  to  the  28th  of  October^  1808,  inclusive,  before  the  dissolution  of  the  part- 
nership on  the  1st  of  December  1808,  was  26 1Z.  195.  10rf.;  and  that  the  pay- 
ments up  to  that  time  were  130/.;  and  if  the  last  item  of  credit  for  141/.  ls.f 
which  was  paid  the  1st  of  December  1809,  (after  the  dissolution  of  the  part- 
nership,) when  the  two  dishonoured  bills  of  65Z.  and  100Z.  were  taken  op,  was 
to  be  added  to  the  other  sum  of  130Z.,  and  applied  in  discbarge  of  the  261Z. 
19s.  10'i.,  the  plaintiffs  would  be  overpaid  by  the  tri- partnership  to  the  amount 
of  9£  If.  2d.  But  if  the  141/.  15.  ought  to  be  considered  as  applicable  by 
the  plaintiffs  to  the  discharge  of  the  52Z.  12r.  the  amount  of  the  next  delivery 
of  goods  on  the  26th  of  May  1809,  (the  payment  of  which  became  due  on 
the  26th  of  November  following,)  as  well  as  to  the  261Z.  195.  lOd.  due  at  the 
dissolution  of  the  tri-partnersbip  (which  application  the  learned  judge  was  of 
opinion  that  the  plaintiffs  had. a  right  to  make;  considering  that  no  express 
directions  had  been  given  at  the  time  of  payment  by  the  Lumbs,  as  to  what 
particular  account  it  should  be  applied  in  payment  of;)  then  there  won  Id  be 
due  to  the  plaintiffs  43Z.  10*.  \0d.(a) ;  for  which  sum  the  jury  were  directed 
to  find  their  verdict ;  reserving  leave  to  the  defendants  to  move  to  set  it 
aside,  (b) 

A  rule  nisi  was  accordingly  obtained  by  Topping  in  the  last  term  for  this 
purpose,  and  opposed  by  Park  in  this.  '  The  general  rule  was  not  disputed, 
that  if  the  debtor,  who  owes  money  on  several  accounts,  do  not  apply  a  part 
payment  wben  made  to  a  particular  debt,  but  pay  in  the  money  generally,  the 


(a)  Goods  delivered  to  the  28th  of  October  1808  £261  19  10 

Do.  26th  of  May  1809,  due  2*th  of  JVbvimbtr  1809  62  12    0 


414  11  10 


Payments  to  lit  December  1809  271    1    0 

£48  10  10 

(d)  By  inadvertence,  the  leave  waa  given  to  move  to  enter  a  nonsuit,  which  could  not  be 
where  aome  of  the  defendants  in  a  joint  contract  had  auftered  judgment  by  default;  ahhoagn 
the  action  waa  laid  in  caae. 
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creditor  has  a  right  to  apply  it  to  any  part  of  his  demand  which  he  pie 
and  several  cases(a)  were  referred  to  on  moving  the  rale  in  this  case,  and  also 
in  another  similar  case  of  Slater  v.  Howard  in  the  same  term,  which  had 
been  tried  at  the  same  assizes  and  before  the  same  judge,  but  which  was  af- 
terwards compromised.  But  it  was  contended  that  these  cases  might,  be  dis- 
tinguishable from  the  general  rule,  considering  it  as  applicable  only  to  cases 
where  the  debtors  and  creditors  continued  the  same  at  the  several  times  of 
the  debts  contracted  and  payments  made  ;  whereas  this  was  the  case  of  an 
unknown  partner,  whose  interests  were  to  be  affected  by  the  application  of 
this  rule,  by  the  creditor's  applying  payments  made  by  his  acting  partners, 
which  were  more  than  sufficient  to  cover  all  the  debts  contracted  during  his 
interest  in  the  concern,  to  debts  contracted  by  them  subsequent  to  the  dissolu- 
tion of  the  partnership.  And  it  was  also  urged,  that  there  was  evidence  of 
an  implied  though  not  of  an  express  appropriation ;  inasmuch  as,  at  the  time 
of  the  payment  of  the  141Z.  It.  in  bills,  on  the  1st  of  December  1809,  the  for*- 
mer  dishonoured  bills  of  65J.  and  1002.  were  taken  up ;  which  payment  of 
141/.  It.  was  more  than  sufficient  to  cover  all  former  debits. 
After  a  particular  consideration  of  the  account  by  the  Court, 
Lord  Ellenborough,  C.  J.  said,  that  there  might  be  a  special  application 
of  a  payment  made,  arising  out  of  the  nature  of  the  transaction,  though  not 
expressed  at  the  time  in  terms  by  the  party  making  it :  and  here  the  payment 
of  the  bills  for  1417.  It.  was  evidenced  by  the  conduct  of  the  parties  to  have 
been  made  for  the  purpose  of  taking  up  the  antecedently  dishonoured  bills,  in 
the  discharge  of  which  the  defendant  Clay  was  interested  ?  for,  upon  receiving 
this  payment,  the  dishonoured  bills  were  delivered  up. 

The  rest  of  the  Court  agreed  in  this  view  of  the  case:  and  thereupon  they 
said  that  it  would  be  better  for  the  plaintiffs  themselves,  instead  of  having  a 
Dew  trial,  to  enter  a  verdict  for  the  defendant,  as  there  could  be  no  nonsuit 
entered,  according  to  the  liberty  reserved  at  the  trial,  because  two  of  the  de- 
fendants had  suffered  judgment  by  default.  And  this  it  was  agreed  should 
be  done,  unless  in  the  course  of  the  term  the  plaintiff's  counsel  signified  their 
desire  to  have  a  new  trial,  upon  shewing  any  probable  ground  for  varying 
this  statment  of  facts  upon  another  trial.  But  no  further  notice  was  taken  in 
the  case  in  court. 


Doe,  Lessee  of  Rodd,  v.  Archer. 

14  Eait,  245.    Jane  21,  1811. 

Wbere  a  farm  wis  leased  for  21  years,  at  a  rent  of  ISO/,  per  ana.  consisting  aa  described  in 
the  lease,  of  the  Town  Barton,  and  its  several  parcels  described  by  name,  at  the  rent  of 
831.,  other  closes  named,  at  other  rente  of  5/.,  5/.,  and  1/.,  the  Shippen  .Barton,  and  Ha 
"▼eral  parcels  described  bv  name,  at  86/.:  with  a  power  reserved  to  either  party  to  deter- 
mine the  lease  at  the  end  of  14  years,  on  giving- two  years'  previoos  notice:  held  that  a  no- 
tee  by  the  landlord  to  his  tenant  to  quit  "  Town  Barton*  $c.  agrtably  to  iht  Urmt  of  ike 
covfnant  between  as  on  the  expiration  of  the  14  th  year  of  your  term,"  given  in  doe  time, 
was  sufficient 

A  notice  to  quit  a  part  only  of  the  premises  leased  together  is  had. 

THE  lessor,  by  indenture  of  lease  dated  10th  February,  37th  Geo.  3. 1796, 

(a)  These  cases  are  collected  in  Peake's  Law  of  Evidence,  251,  &c,  they  are  Anon  Cro* 
"*  68.  Goddard  v.  Cor,  2  Stra.  1184.  Meggott  v.  Millt,  1  Ld.  Ray.  286.  Dov*  v. 
f^towto,  Peake's  N.  P.  Caa.  64;  and  Hammtrsley  v.  JTnou>ly$,  2  Esp.  N.  P.  Caa.  66. 
am  I  have  a  note  of  another  case  of  Hall  v.  Wood  et  Uxor,  tried  at  the  sittings  at  Wut- 
""wr,  Hil.  1785,  where  Lord  Jliantfidd,  C.  J.  also  laid  down  the  rale,  that  payment  may 
*  *Pplied  by  a  creditor  to  any  part  of  a  debt,  where  be  has  several  sorts  doe  to  him  from  the 
J"7  making  the  payment;  anleas  h  be  particularly  specified  at  the  time  to  which  part  H 
■  w  be  applied. 
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(by  mistake  for  1797,)  demised  to  the  defendant  *'  all  those  parts  and  parteli 
44  of  the  Barton  or  farm  called  Town  Barton,  that  is  to  say,  the  maaakra* 
44  house,  out-buildings,  ice.,  the  pound-house,  orchard,  &c.,  (enumerating  some 
44  other  parcels,)  containing  together  nine  acres  aod  a  half;  also  all  those  ser- 
44  eral  overland?,  &c.  (enumerating  many  more  closes,  containing  thirty-six, 
44  and  others  containing  fifty  acres) ;  and  also  all  those  parts  and  parcels  of 
14  the  Barton  called  Shippen  Barton,  that  is  to  say,  broad-meadow,  &c.  "  enu- 
44  merating  other  closes,)  containing  together  54  acres,"  in  the  parish  of  Dad- 
discombe  Leigh,  in  the  county  of  Devon ;  to  hold  the  same  from  the  29th  of 
September  then  last  past  for  21  years :  (subject  to  a  proviso  giving  liberty  to 
either  party  to  determine  the  lease  at  14  years,  on  giving  to  the  other  party 
at  least  two  years,  previous  notice  of  such  intention ;)  u  yielding  and  paying 
44  year  lyd u ring  the  said  term  the  annual  rent  of  180Z.,  that  is  to  say,  for  the 
44  parts  and  parcels  of  Town  Barton  (and  certain  closes  mentioned)  SSL 
44  (For  certain  other  closes  by  name  67.,  and  67.,  aqd  R,)  and  for  the  parts 
44  and  parcels  of  Shippen  Burton  867.,  upon  the  four  most  usual  feasts,  &c.  by 
44  even  quarterly  payments  during  the  said  term ;  the  first  payment  thereof  to 
44  be  made  on  the  25th  of  December  next  ensuing  the  date  hereof."  The  lease 
was  in  fact  executed  on  the  10th  of  February  1797  :  but  before  the  true  date 
was  adverted  to,  and  upon  the  supposition  of  the  lease  having  been  executed 
in  February  1796,  a  notice  to  quit  was  given  by  the  lessor  to  the  defendant 
on  the  29th  of  September  1807,  requiring  him,  u  agreeably  to  the  terms  of  the 
'*  covenant  between  us,  to  deliver  up  Town  Barton  at  the  end  of  the  14  years 
44  term  for  which  you  stand  tenant  for  the  same."  After  the  error  was  perceiv- 
ed, a  second  notice  to  quit  was  given  on  the  16th  of  September  1806:  "Mr. 
M  S.  Archer,  agreeable  to  the  terms  of  the  covenant  between  us,  I  hereby  gite 
44  you  due  notice  to  deliver  up  possession  of  Town  Barton,  &c.  on  the  expire- 
44  tion  of  the  14th  year  of  your  term."  Signed  by  the  lessor.  The  tenant  not 
having  quitted  the  demised  premises  pursuant  to  these  notices,  this  ejectment 
was  brought  by  the  landlord  to  recover  back  the  possession  of  them ;  the  de- 
mise being  laid  on  the  1st  of  October  1810.  Ana  at  the  trial  before  Ckambrt, 
J.,  at  Exeter,  the  question  arose  on  the  sufficiency  of  the  notices ;  the  first  of 
which  was  objected  to,  as  applying  only  to  the  Town  Barton,  which  compos- 
ed only  a  small  part  of  the  demised  premises ;  and  the  second,  wherein  the 
6*c.  was  added,  as  being  in  effect  the  same,  and  giving  no  distinct  information 
that  any,  or,  if  any,  what  other  parts  of  the  farm  were  required  to  be  given 
up :  and  it  was  urged,  and  not  denied,  that  it  was  not  competent  to  the  lessor 
to  determine  the  lease  partially.  Upon  this  objection,  aided  by  the  further 
consideration,  that  the  lease  reserved  a  distinct  rent  for  the  Town  Barton,  with 
the  addition  of  the  lands  called  over-lands,  and  other  distinct  rents  for  other 
parts  of  the  premises ;  and  in  particular,  as  there  was  another  Barton,  the 
Shippen  Barton,  named,  forming  the  most  considerable  division  of  the  farm, 
and  for  which  a  larger  rent  was  reserved  than  for  Town  Barton  and  its  sete- 
ral  parcels :  the  learned  Judge  thought  the  notices  to  quit  Town  BerUm, 
without  naming  the  other  Barton  or  any  thing  else,  were  defective,  and  not 
helped  by  the  introduction  of  an  ••  $*c."  into  the  latter  of  them,  which  he 
thought  too  indefinite  to  supply  the  omission  ;  and  thinking  therefore  that  the 
tenant's  term  was  not  put  an  end  to  by  such  notices,  be  directed  ihe  jury  to 
give  their  verdict  for  the  defendant ;  which  they  accordingly  did. 

It  was  thereupon  moved  in  the  last  term,  by  Dampier  (with  Lens  Serjt,) 
to  set  aside  the  verdict,  upon  the  sufficiency  of  the  latter  notice  to  quit,  which 
it  was  said  could  not  be  misunderstood  by  the  tenant ;  the  Town  Bartonbe'mt 
the  first-named  and  principal  place  on  the  farm,  where  the  mansion  was,  aod 
the  "<J»c."  comprehending  the  rest :  though  even  that  "  $-c."  was  not  necessa- 
ry;  as  nothing  was  more  common  than  for  premises  let  and  fanned  altogether 
to  be  described  by  the  name  of  the  mansion,  or  other  principal  place,  though 
composed  of  a  variety  of  parts  and  closes  having  distinct  appellations,  which 


/ 
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were  only  used  when  it  was  necessary  to  distinguish  between  the  several 
parts.  But  it  would  introduce  great  inconvenience  to  require  such  minute 
descriptions  in  notices  to  quit ;  especially  as  a  failure  in  describing  accurate- 
ly any  one  part  would  nullify  the  notice  for  the  whole ;  for  it  was  admitted 
that  a  notice  tt>  quit  a  part  only,  under  an  entire  letting,  would  be  bad. 
[Lord  EUenborough,  G.  J.  said  that  there/Seemed  to  be  some  reason  in  the 
"  fc"  in  the  last  notice. 

Courtenay  (with  Pell  Serjt.)  now  oppossed  the  rule,  and  observed  that  the 
Town  Barton  did  not  appear,  by  the  lease,  to  be  the  principal  part  of  the 
farm,  at  least  in  value,  as  the  rent  reserved  for  Shippen  Barton  and  its  par- 
cels was  greater  than  for  the  different  parts  of  Town  Barton.  The  two  Bar- 
tons  might  formerly  have  been  distinct  farms,  though  not  leased  together ; 
and  the  "  4*«"  if  available  at  all  in  a  notice  to  quit,  might  more  properly  be 
taken  to  refer  to  the  .other  parcels  of  the  Town  Barton  named  in  the  lease, 
than  to  a  distinct  Batton  let  at  a  greater  rent 

Lord  EllenborocAh,  C.  J.  The  landlord  must  have  intended  to  give  such 
a  notice  to  quit  as  thp  lease  reserved  to  him  the  liberty  of  giving,  and  not  a 
void  notice  to  quit  a  part  only :  ana]  so  the  notice  in  question  must  have  been 
understood  by  the  tenant.  The  notice  to  quit  the  Town  Barton,  where  the 
mansion  was,  meant  the  Town  Barton  cum  sociis ;  especially  with  reference  to 
the  lease,  which  only  gave  him  power  to  determine  the  tenancy  as  to  the 
whole  of  what  was  let  together. 

Guosb,  J.    agreed. 

La  Buufc,  J.  There  being  no  power  under  the  lease  to  determine 
the  tenancy  as  to  part  only,  the  notice  to  quit  could  have  no  operation 
at  all  unless  taken,  as  it  must  have  been  intended,  to  apply  to  the 
whole. 

Batlby,  J.  We  are  to  construe  the  notice  to  quit  in  such  a  way  ut  res 
magis  valeat  quam  pereat. 

Rule  absolute* 


Churchward  t>.  Studdy. 

14  East,  249.    June  21, 1811. 

Hie  plaintiff 'a  dogs  haying  bunted  and  canght,  on  the  defendants  land,  a  bare  atarted  on  the 
land  of  another,  the  property  u  thereby  vested  in  the  plaintiff,  who  may  maintain  tre<pasa 
against  the  defendant  for  afterwards  taking  away  the  hare.  And  so  It  won  Id  he  though  the 
hare,  Doing  qaito  spent,  had  been  caught  np  by  a  labourer  of  the  defendant  for  the  benefit 
of  the  huntert. 

THIS  was  an  action  of  trespass  for  taking  and  carrying  away  a  dead  bare 
the  property  of  the  plaintiff :  to  which  not  guilty  was  pleaded :  and  at  the  tri- 
al before  Chambre  J.  at  Exeter*  the  evidence  in  support  of  the  action  was  that 
the  plaintiff,  a  farmer,  being  out  hunting  with  hounds  of  which  he  had  in 
part  the  management,  and  actually  had  such  management  at  the  time,  though 
the  hounds  belonged  to  other  persons,  the  hounds  put  up  a  hare  in  a  third  per- 
son's ground  and  followed  her  into  a  field  of  the  defendant,  where,  being 
quite  spent,  she  run  between  the  legs  of  a  labourer  who  was  accidentally 
there,  where  one  of  the  dogs  caught  her,  and  she  was  taken  up  alive  by  the 
labourer;  from  whom  the  defendant  immediately  afterwards  took  the  hare 
and  killed  her.  Shortly  after  the  plaintiff  came  up  and  claimed  to  have  the 
hare  as  his  own  ;  but  the  defendant  refused  to  give  it  up ;  and  questioned  the 
right  of  the  plaintiff  to  be  where  he  then  was.  The  labourer,  upon  his  ex- 
amination at  the  trial,  swore  that  when  he  took  the  hare  from  the  dogs  he  did 
not  mean  to  take  it  for  his  own  use,  but  in  aid  of  the  hunters.  The  case  of 
Sutton  v.  Moody,  1  Ld.  Ray.  260.  and  2  Salk.  666,  was  referred  to ;  where 
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it  was  said  by  Holt  G.  J.,  that  "  If  A.  start  a  hare  in  the  ground  of  £.,  and 
"  bunt  and  kill  it  there  ;  the  property  continues  all  the  whiJe  in  B.:  but  if  A. 
"  start  a  hare  in  the  ground  of  B.,  and  hunt  it  into  the  ground  of  C,  and  kill 
"  it  there ;  the  property  is  in  A.,  the  hunter :  but  A.  is  liable  to  an  action  of 
"  trespass  for  hunting  in  the  grounds  as  well  of  B.  as  of  C."  And  the  learn- 
ed Judge  thought  that  this  evidence  sufficiently  established  the  plaintiff's  pro- 
perty in  the  hare ;  and  the  jury  found  a  verdict  for  the  plaintiff,  with  40*. 
damages. 

It  was  moved  by  Lens,  Serjt.,  in  the  last  term,  to  set  aside  the  verdict  and 
enter  a  nonsuit,  or  have  a  new  trial,  upon  the  supposition  that  there  was  do 
evidence  that  the  hare  had  been  in  any  manner  reduced  into  the  possession  of 
the  plaintiff,  before  it  had  been  taken  from  the  labourer  by  the  defendant;  and 
that  the  labourer  was  not  to  be  considered  as  having  taken  it  up  for  either 
parties :  though  Lord  EUenborough,  C.  J.  and  Bayley,  J.,  (the  only  Judges 
then  in  court)  were  of  opinion  that  if  the  plaintiff's  hounds  had  killed  or 
caught  the  hare,  it  would  have  given  the  plaintiff  a  property  in  it  when  thus 
reduced  into  his  possession.  And  now  after  the  report  of  the  facts  as  abore 
stated,  had  been  read  ;  and  JekyU,  in  opposing  the  role,  had  referred  to  the 
case  of  Sutton  v.  Moody,  2  Salk.  556.  and  5  Mod.  375,  confirmed  in  2  Blac. 
Com.  419. 

Lens,  Serjt.  said  that  he  was  not  aware  when  he  moved  the  rule,  that  the 
labourer,  who  was  one  in  the  employ  of  the  defendant,  had  proved  that  he  bad 
taken  up  the  hare  in  aid  of  the  hunters,  but  that  he  had  taken  it  up  before 
it  had  been  actually  caught  by  the  dogs,  either  for  his  own  use  or  for  the 
defendant,  to  whom  as  to  the  owner  of  the  land,  he  had  immediately  given  it 
up. 

Lord  Ellenborough,  G.  J.  I  did  not  understand  at  the  time  when  the 
rule  was  granted,  that  the  plaintiff,  through  the  agency  of  his  dogs,  had  re- 
duced the  hare  into  bis  possession  ;  that  makes  an  end  of  the  .question. 
Even  though  the  labourer  had  first  taken  hold  of  it  before  it  was  actually 
caught  by  the  plaintiff's  dogs  ;  yet  it  now  appears  that  he  took  it  for  the  ben- 
efit of  the  hunters  i  as  an  associate  of  them  ;  which  is  the  same  as  if  it  had 
been  taken  by  one  of  the  dogs.  If  indeed  he  had  taken  it  up  for  the  de- 
fendant, before  it  was  caught  by  the  dogs  that  would  have  been  different; 
or  even  if  he  had  taken  it  as  an  indifferent  person,  in  the  nature  of  a 
stake-holder. 

Per  Curiam,  Rule  discharged. 


The  King  v.  The  Inhabitants  of  Birmingham. 

14  Eaat,  251.    June  22,  1811. 

A  pauper  renting  a  bouse  in  the  parish  of  A.  where  she  received  occasional  relief,  and  hir- 
ing relations  in  B.,  an  adjoining  parish,  but  no  settlement  in  either;  after  having  been  ient 
backwards  and  forwards  from  one  to  the  other,  was  at  last  taken  by  the  perish  officer  of 
A.  into  £.,  bv  which  she  was  then  relieved,  and  threatened  to  be  sent  to  prison  if  she  re- 
turned again  into  A.:  held  that  her  residence  in  B.  under  such  circumstances  did  not  pre- 
vent her  removal  from  thence  by  an  order  of  justices  to  her  place  of  settlement 

BY  an  order  of  two  justices,  Mary  Hopkins  and  her  children  were  removed 
from  Feckenham,  in  Worcestershire,  to  Birmingham,  in  Warwickshire ;  which 
order  was  confirmed,  on  appeal  to  the  sessioos,  subject  to  the  opinion  of  this 
court  on  the  following  case. 

The  pauper,  Mary  Hopkins,  was  resident  in  the  parish  of  Inkberrow,  in 
Worcestershire,  and  renting  a  house  there,  and  receiving  relief  from  that 
parish.  Upon  applying  as  usual,  for  this  relief  to  the  officers  of  the  parish, 
it  was  refuted  her,  and  she  waa  desired  to  go  to  the  officers  of  Fetkenham.w 
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adjoining  parish,  io  which  some  of  her  husband's  relations  had  resided.  This 
she  did,  aod  was,  by  the  officers  of  Feckenham,  refused  relief,  and  sent  back 
again  to  hMerrou*.  Upon  her  return  to  Inkberrow,  and  again  applying  to 
the  officers  of  that  parish  for  relief,  they  refused  relief,  and  desired  her  to  ap- 
ply again  lo  Feckenham  ;  and  when  she  expressed  an  unwillingness  to  do  8Qr 
one  of  the  overseers  of  Inkberrow  took  her,  without  any  order  of  removal,  to> 
the  parish  officers  of  Feckenham,  and  told  her  not  to  return  again  to  Inkier- 
row.  Upon  her  being  thus  brought  to  Feckenham,  the  officers  of  that  parish 
relieved  the  pauper,  and  at  the  same  time  threatened  to  send  her  to  prison  if 
she  returned  to  Inkberrow.  The  pauper  however  was  still  desirous  of  return- 
ing to  her  house  in  Inkberrou*,  but  waa  prevented  from  so  doing  by  the  threats 
of  the  parish  officers  of  Feckenham*  Under  the  above  circumstances  she 
remained  in  Feckenham,  where  she  had  previously  no  place  of  abode,  for  8  or 
10  days ;  at  the  end  of  which  time  she  was  removed,  by  an  order  of  two 
magistrates,  frost  Feckenham  to  Birmingham.  The  question  was  whether 
the  pauper,  being  in  the  parish  of  Feckenham  under  the  circumstances  above- 
mentioned,  wis  liable  to  be  removed  by  an  order  of  two  magistrates  to  the 
place  of  her  settlement. 

Peake  and  Puller  were  to  have  argued  in  support  of  the  order  of  sessions; 
but  the  court  desired  to  hear  what  could  be  urged  against  it 

Clarke  end  Reader,  contra,  contended  that  the  pauper  was  not  a  proper 
subject  of  the  hws  of  removal  from  Feckenham,  because  she  did  not  go  into 
that  parish  to  settle  or  inhabit,  but  was  compelled  to  be  there  by  a  species  of 
duress  of  the  parish  officers  themselves.  And  they  cited  Rex  v.  St.  Jama1  in 
Bury  St.  Edmunds,  10  East,  25,  where  a  poofr  person  detained  in  a  parish  by 
an  accident  where  he  was  relieved  was  held  to  be  casual  poor,  and  not  re- 
movable by  an  order. 

Lord  Ellbnborough,  G.  J.  Thai  was  a  very  different  case :  but  this  was 
a  case  of  a  starving  vagrant  in  whichever,  of  the  two  parishes  she  was,  who 
was  going  backwards  and  forwards  between  them,  and  would  have  been 
starved  if  she  had  not  received  temporary  relief  from  one  or  the  other.  She 
was  liable  to  be  removed  from  either.  How  then  can  this  oscillation  between 
the  two  parishes- affect  the  order  of  removal  to  her  proper  parish. 

Per  Curiam,  Orders  confirmed. 


The  King  v.  The  Inhabitants  of  Egremont. 

14  East,  208.    June  28, 1811. 

Io  order  to  prevent  the  settlement  of  an  apprentice  bound  to  a  master  who  was  residing  in 
the  pariah  under  a  certificate  from  a  friendly  society,  by  virtue  of  the  stat.  S3* Geo.  8.  c. 
54.  It  w  not  sufficient  for  the  certificated  pariah  merely  to  produce  the  certificate  apon  ap- 
peal to  the  sessions  from  an  order  of  removal  of  the  apprentice  to  such  parish,  but  they 
mast  also  shew  that  such  certificate  bad  been  delivered  to  the  parish  officers,  as  mentioned 
in  a.  17.  of  the  act,  before  the  service  of  the  apprentice, 

TWO  justices,  by  their  order,  removed  WUliani  Gainford  from  Egremont 
to  Cockermouth,  both  in  Cumberland ;  and  the  sessions,  on  appeal,  quashed 
the  order,  subject  to  the  opinion  of  this  court  upon  the  following  esse. 

On  the  pert  of  the  respondents,  it  wes  proved  that  the  pauper  bed  been 
regularly  boond  apprentice  to  John  Raney,  on  the  18th  of  AprU  1802,  for  7 
years,  and  served  with  him  under  the  indentures  of  apprenticeship  for  several 
years  in  Egremont,  and  served  more  than  40  days  of  the  latter  part  of  his  ap- 
prenticeship with  Joseph  Borrowscall,  in  Cockermouth,  with  the  consent  of  his 
original  master,  and  resided  with  him  there  for  that  period.  On  the  part  of 
the  appellants,  the  following  certificate  from  a  friendly  society  was  given  in 
evidence,  to  prove  that  Barrowscatt  was  than  residing  si  Cockermouth  under 
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such  certificate,  and  therefore  that  the  apprentice  could  not  gam  a  settlement 
by  serving  him  under  the  indenture.  "  CocJcermouth  April  29th  1807.  We, 
the  undersigned,  president  and  stewards  of  the  Amicable  Society,  held  at  the 
Ship,  at  CocJcermouth,  in  the  county  of  Cumberland,  acting  under  the  sanction 
of  the  legislature,  do  hereby  acknowledge  that  the  bearer,  Joseph  BarrowseeU, 
senior,  is  a  member  of  the  said  Society.  As  witness  our  hands, 
Joseph  Hodgson,  of  Cockermouth,  tanner,  President. 
Robert  Quay,  of  ditto,  hatter,        -  •         )  o^--^. 

Watson  Hanson,  of  ditto,  tailor,    -  -         J  awards. 

Witness,  John  Wallace,  of  do.  clerk  to  the  Society. 

And  on  the  said  certificate  was  an  indorsement,  signed  by  a  justice  of  the 
peace  of  the  county,  certifying  the  oath  of  the  subscribing  witness  taken  before 
him,  that  he  saw  the  persons  whose  names  were  subscribed  severally  sign 
the  certificate ;  and  verifying  his  own  hand-writing  to  it,  as  such  witness. 
And  the  only  question  was  whether  the  production  of  the  certificate  was  suffi- 
cient evidence  under  the  stat.  33  Geo.  3.  c.  54,  without  proof  of  its  having 
been  delivered  to  the  church-wardens  and  overseers  of  CocJcermouth. 

Fell  and  G.  Lamb,  in  support  of  the  order  of  sessions,  contended  that  toe 
evidence  was  sufficient ;  for  that  under  the  statute  the  bare  production  of  the 
certificate  was  sufficient.  The  18th  section  of  the  act  provides  that  every 
certificate  in  the  form  thereby  prescribed,  attested  by  the  witness,  and  certi6ed 
by  the  magistrate,  as  this  was  proved  to  be,  "  shall  be  taken,  deemed,  and  al- 
lowed in  all  courts  whatsoever  as  duly  and  fully  proved,  and  shall  be  taken 
and  received  as  evidence  without  other  proof  thereof."  But  if  this  were  not 
sufficient,  yet  the  sessions,  under  the  circumstances,  might  presume  that  it 
had  been  delivered,  as  it  w*s  produced  in  court  by  the  parish  officers  of 
CocJcermouth,  the  appellant  parish. 

Lord  EllenboroUoh,  C.  J.  To  warrant  them  in  presuming  any  fact  there 
must  be  presumable  matter.  The  mere  giving  of  the  certificate  by  the  Soci- 
ety to  the  member  is  not  made  sufficient  by  the  act  to  protect  his  residence  under 
it  in  the  parish,  without  a  delivery  of  it  to  the  parish  officers.  The  17th  sec- 
tion says  that  no  member  of  the  Society  who  snail  come  to  inhabit  in  any  par- 
ish, and  shall  deliver  to  the  churchwardens  or  overseers  of  the  poor  of  such 
parish  a  certificate,  &c.  shall  be  removable  till  actually  chargeable.  Bat  if 
it  remain  in  the  pocket  of  the  certificated  person,  that  is  not  sufficient  to  pre- 
vent a  settlement  being  gained  under  him.  Here  there  is  an  absence  of  any 
proof  of  ifft^a^iog.bf^nid^livei^d;  to  the  parish  officers  before  the  period  wben 
the  apprentice  served  his  master  in  the  parish  of  CocJcermouth,  and  therefore 
an  exclusion  of  any  presumption  of  the  fact. 

Per  Curiam,  Order  of  sessions  quashed. 

Pqley,  and  Courtenay,  Jun.  were  to  have  opposed  the  order. 


The  King  v.  Agar  and  Others. 

14  East,  266.    Jnae  22,  1811. 

The  trustees  of  a  Methodist  chapel,  receiving  money  annually  for  the  rents  of  the  pewit* 
rateable  for  the  profit!  made  of  the  building,  though  in  fact  they  expended  the  whole  of 
what  they  received  in  making  disbareements  for  repairs,  &c  and  to  attendants  in  the  cbtp- 

'  el,  and  in  paying  the  aalariee  of  the  preachers;  considering  that  these  latter  In  effect  were 
entitled  to  receive  the  surplus  profit,  after  payinc  all  necessary  espenceeof  the  chapel;  and 
therefore  that  the  rate  was  substantially  npop  them,  through  the  medium  of  the  trwteaj, 
who  received  the  profits  in  the  first  instance. 

IN  a  three  months'  assessment  made  for  the  relief  of  the  .poor  of  the  psrisb 
of  St.  Martin,  Coneys- Street,  York  at  the  rate  of  94.  per  pound  per  month 
annual  rent,  the  defendants  were  thus  rated ;  "  Messrs.  Agar  and  Gibso*- 
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Chapel— Rent  20J.— one  month  15*. — three  months  22.  6s.9*  Against  which 
assessment  they  appealed,  on  the  grounds  that  the  Methodist  chapel  therein 
mentioned  was  not  liable  to  be  rated  ;  and  that  they  (the  trustees)  were  not 
liable  to  be  rated  in  respect  of  it,  not  being  the  occupiers  of  it,  nor  having  any 
beneficial  or  other  interest  therein  which  was  legally  the  subject  of  a  rate. 
The  sessions,  however,  confirmed  the  rate,  subject  to  the  opinion  of  the  court 
od  these  facts. 

In  1804  the  appellants  purchased  a  piece  of  ground,  upon  which,  by  means 
of  voluntary  contributions,  they  erected  the  chapel  in  question,  which  was  du- 
ly registered  under  the  toleration  act  in  the  consistory  court  of  the  Archbishop 
of  York :  and  by  indentures  of  bargain  and  sale  of  the  4th  of  June,  1805,  du- 
ly enrolled*  the  premises  were  shortly  afterwards  conveyed  to  them,  upon 
trust,  that  they  should  let  the  pews  and  seats  in  the  chapel,  under  such  yearly 
or  other  payments  as  they  might  think  fit,  and  upon  other  trusts  as  therein 
more  particularly  appear(a) ;  (the  deeds  «for  forming  part  of  the  case.)  The 
consideration  money  for  the  purchase  of  the  ground,  and  the  sums  expended 
in  erecting  the  chapel,  were  raised  partly  by  voluntary  donations,  and  partly 
by  sums  borrowed  by  the  appellants.  The  current  expences  of  the  trustees  in 
supporting  the  chapel  during  the  year  1810,  as  appear  by  the  disbursements 
after  mentioned,  were  2472.  7*.  ;  and  the  whole  of  the  pew  rents  received  for 
that  year  amounted  to  2212.  4*.,  which  were  applied  towards  the  discharge  of 
the  following  expences ;  namely, 

£.   s.    d. 
To  premium  and  duty  for  one  year's  insurance  of  the  chapel  from 

fire,  ending  25th  December  1810        -  -  -  2    5    0 

To  a  year's  rent  and  taxes  of  two  dwelling-houses  occupied  by 

the  two  Methodist  preachers,  ending  25th  December  1810     - 
To  chapel  cleaners  and  candle  snuffers  ... 

To  /.  Pollard  for  painting  the  wood-work  of  the  chapel 
To  J.  Hick,  for  candles  used  in  the  chapel  during  the  year 

1810  -  -  .  ...  - 

To  William  Smith  for  blinds  for  the  chapel  windows    - 
To  John  Cobb  for  bricklayers1  work  done  in  and  about  the  chapel 

for  1810 7  18  11 

To  R.  Hartley  and  son  for  glaziers'  work  done  in  and  about  do. 

for  1810    -  -  -  -  -  0  11    0 

To  Thomas  Gibson  and  Co.  for  whitesmith's  woTk  dene  in  and 

about  do.  during  1809  and  1810        -  -  -  -        2  11     5 

To  one  year's  quarterage  for  salary  and  board  allowed  to  two 

Methodist  preachers  for  officiating  in  the  York  chapel  -    110    0    0 

To  chapel    door-keepers  for  one  year  ending  25th   December 

1810  -  -  -  -  -  .  2    2    0 

To  brushes  for  cleaning  the  chapel,  and  for  turpentine  and  sun- 
dries for  do.  -  .-  -.'  -297 
To  George  Priestly  for  candles  for  the  use  of  the  auditors  for 

1810 4  i7    3 

To  Thomas  Stodhart  for  half  a  year's  salary  for  conducting  the 

singing  in  the  chapel,  ending  25th  December  1810     •  -500 

£247     7    0 


70    0 

20  16 

6  19 

0 
0 
1 

7  17 
4    0 

6 
3 

(«)  No  reference  was  made  in  the  argument  to  any  other  trust  in  the  deed.  The  piettiK 
■^therein  conveyed  were  described  «■  "  the  new  erected  edifice  or  building  intended  to  be 
**d  for  a  Methodist  chapel  or  preachiag-hoote,  with  the  email  yard  in  front  thereof,  and  a 
■mall  new  erected  building  at  the  aootb-eaat  corner  of  the  said  chapel,  intended  to  be  need  as 
*  "sty  thereto,  situate  in  JVto-rirceJ,  in  the  eitj  of  York,"' together  witji  certain  dwellingr 
toiuei,  etc  adjoining.  , 
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The  point  reserved  by  the  sessions  was  whether  the  appellants,  under  the 
above  circumstances,  were  liable  to  contribute  to  the  relief  of  the  poor,  in  res- 
pect of  the  rents  or  moneys  so  received  for  the  pews,  and  so  applied  as  above 
stated. 

Park  and  Richardson,  in  support  of  the  rate,  said  that  the  case  of  Robson  v. 
Hyde,  Cald.  310,  having  decided  that  a  building  leased  as  a  cbappel,  of  which 
profit  was  made  by  letting  the  news,  was  rateable,  left  no  question  to  be  discussed 
in  this  case,  since  it  was  clear  that  some  profit  was  jnafle  of  the  building  by  these 
trustees ;  (and  this  Court  will  not  inquire  into  the  quantum  ;)  however  they 
might  think  proper  to  appropriate  it  in  providing  dwelling-houses  and  salaries 
for  the  preachers  who  officiated  in  it,  or  wages  to  the  attendants  and  others  em- 
ployed there.  [Lord  EUenborough,  C.  J.  The  application  of  the  moaey  re- 
ceived may  be  very  proper ;  bat  the  receipt  of  it  by  the  trustees  for  the  rent 
of  the  pews  is  rateable.]  They  said  that  the  only  question  made  in  tbe  case 
of  St.  Luke's  HpspUal(a),  and  others  of  the  like  description,  was  whether  any 
person  could  be  (bund  who  stood  in  the  situation  of  an  occupier,  in  contem- 
plation of  law,  on  whom  die  rate  could  be  imposed ;  but  it  never  was  doubted 
that,  if  the  property  itself  produced  profit,  and  there  were  a  legal  occupier,  he 
was  rateable  in  respect*  of  it;  though  he  did  not  receive  tbe  profit  for  his  own 
benefit.  In  The  King  v.  Parrot,  6  Term  Rep.  693,  the  lessee  of  a  coalmine. 
which  was  in  itself  productive,  was  held  liable  to  be  rated ;  though  the  les- 
see himself,  after  paying  the  owners  a  certain  share  of  the  profits,  which  he 
had  contracted  to  pay  them,  lost  instead  of  gaining  money  by  it.  In  looking 
over  the  charges  in  this  case,  they  laid  stress  principally  on  the  items  of  7GJ. 
for  rent  and  taxes  of  dwelling-houses,  and  1 102;  for  salaries  and  board  of  the 
two  preachers,  as  profits  clearly  taxable,  besides  other  minor  charges.  If,  said 
they,  the  rector  of  a  parish  paid  persons  for  cleaniog  his  church,  or,  choosing 
|  to  preach  at  night,  provided  candles  for  it,  he  would  not  be  permitted  to  set 

!  off  those  deductions,  in  estimating  the  amount  of  the  rate  upon  his  rectory. 

If  the  profits  received  had  been  1000/.,  the  trustees  might  equally  have  absorb- 
ed tbe  whole,  by  increasing  the  salaries  and  accommodations  of  the  preachers. 
So  vr ith  respect  to  the  items  for  repairs  and  improvements,  as  a  dwelling-boose 
would  not  be  tbe  less  rateable  in  the  year  when  charges  of  that  description 
were  incurred,  though  perhaps  to  a  larger  amount  than  the  rent  in  the  same 
year ;  so  neither  can  they  be  set  up  against  the  rate  upon  a  chapel. 

The  Attorney-General,  Garrow,  Walton,  Holroyd  and  Scarlett,  opposed 
the  rate,  and  denied  that  this  was  like  the  case  of  persons  holding  preferment 
in  the  Established  Church,  whose  incomes  arose  out  of  permanent  rands,  and 
would  be  the  same,  however  appropriated,  after  they  were  raised ;  but  here 
no  profit  at  all  could  be  raised  out  of  the  chapel,-  except  for  the  personal  exer- 
tions of  the  preachers ;  and  therefore  whatever  was  reasonable  to  be  allowed 
for  this  purpose,  and  without  which  proper  preachers  could  not  be  obtained, 
was  a  necessary  deduction  from  those  profits.  Even  land  is  not  to  be  rated 
for  the  gross  value  of  its  productions,  without  deducting  the  necessary  eipeo- 
ces  of  seed  and  cultivation  by  which  it  is  rendered  productive.  So  here  the 
building  itself  could  produce  nothing  without  the  preachers.  [Lord  EUenhor- 
ough,  U.  J.  If  it  were  used  for  any  ordinary  or  secular  purpose,  it  woati 
still  be  rateable  for  its  annual  value  as  a  building ;  but  as  a  chapel,  the  trus- 
tees make  a  profit  of  it ;  for  they  get  a  profit  for  the  preachers,  otherwise  they 
would  be  obliged,  if  they  engaged  them  at  all,  to  pay  them  out  of  some  other 
fund  which  would  be  rateable.]  They  put  the  case  (protesting,  however, 
against  any  profane  inference,)  of  a  theatre ;  where  if  tbe  necessary  disburse- 
ments, including  the  reasonable  salaries  of  the  actors,  exceeded  the  money  re- 
ceived at  the  door,  the  .proprietor  could  not  be  rated  for  it.     If  tbe  building 

(a)  2  Barr.  105S.,  tad  1  Blaek.  Rep.  Ud. ;  and  vide  the  case  of  8L  Barttolomac1*  Hor 
pital,  4  Barr.  5435.  ' 
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were  used  for  the  erection  of  a  steam  engine,  the  expence  of  the  fuel  must  first 
be  deducted.  [Lord  EUenborough,  C.  J.  We  cannot  take  the  account  of  the 
quantum  of  profit,  or  the  reasonableness  of  the  charges ;  that  is  for  the  ses- 
sions to  consider :  we  can  only  consider  whether  the  building  produces  profit ; 
and  that  it  is  found  to  do.  There  may  be  often  great  difficulties  in  ascertain- 
ing the  true  quantum -of  profit,  as  in  the  case  of  rating  stock  in  trade.  Bay- 
fey,  J.  The  trustees,  by  reason  of  the  accommodation  of  the  building,  make 
of  it  more  profit  than  if  their  preachers  preached  in  the  open  air.]  If  the  own- 
er of  a  field  took  money  from  persons  who  came  to  hear  a  person  preach  there, 
and  gave  all  the  money  which  he  took  to  the  preacher,  he  could  not  be  liable 
to  be  rated  for  such  extra  profit  mad&  of  that  use  of  the  field.  Suppose  a 
building  appropriated  to  religious  worship,  without  any  profit  made  of  the 
pews,  and  without  the  expence  of  a  preacher,  but  merely  for  prayer,  and  that 
the  common  ezpenr.es  were  defrayed  by  voluntary  subscription  :  there  could 
be  no  ground  for  rating  any  persons  in  respect  of  it :  how  then  does  it  alter 
the  case,  that  each  person  increases  his  subscription  for  the  purpose  of  getting 
a  preacher.  [Bayley,  J.  Suppose  they  had  rented  the  building,  must  they 
not  have  been  rated  for  it?]  That  would  have  been  a  different  case;  for 
it  would  have  shewn  a  tenantable  value  of  the  building,  independent  of  the 
subsequent  application  of  it:  but  here  all  the  value  arises  from  the  use  of 
the  building ;  and  the  legal  owners  who  are  rated  enjoy  no  surplus  value 
from  it,  as  the  landlord  in  that  case  would  do  who  let  it  at  a  rent.  The  same 
answer  applies  to  the  case  of  Bobson  v.  Hyde,  Cald.  310:  there  was  a  clear 
profit  to  the  occupier  over  and  above  the  necessary  expences.  And  it  is'not 
pretended,  if  any  allowance  may  be  made  for  the  expence  of  the  preachers, 
that  the  allowance  here  made  was  immoderate.  [Lord  EUenborcrugk,  C.  J. 
There  ia  a  further  item,  I  observe,  of  61.  for  half  a  year's  salary  for  conduct- 
ing the  singing  in  the  chapel :  I  do  not  say  that  it  is  improper;  but  how  can 
that  be  necessary  ?  Nor  indeed  do  I  find  any  thing  stated  in  the  case  of  ne- 
cessary expences,  but  only  of  the  current  expences.]  Those  expences  absorb 
the  whole  receipts,  leaving  no  surplus  to  the  legal  owners.  This  is  an  entire 
dedication  of  the  building  to  religious  purposes,  as  it  was  in  Waldo's  case,  Cald. 
358.  to  charitable  purposes,  who  was  held  not  to  be  rateable  in  that  respect ; 
though  the  bouse  which  he  provided  for  the  purpose  of  educating  and  main- 
taining the  poor  children  had  been  before  rated  to  the  poor ;  and  the  poor  chil- 
dren were  as  his  servants  or  guests,  and  might  have  been  turned  out  by  him  at 
any  time ;  so  that  he  was  as  much  an  occupier  as  these  trustees  are.  In  rating 
property  of  every  description,  some  allowances  must  always  be  made,  and  es- 
pecially for  the  expences  necessary  for  the  production  of  the  profit  [Lord 
Ellenborougky  C.  J.  No  doubt  the  fair  average  expences  ought  to  be  allowed  in 
estimating  the  quantum  of  the  rate,  but  not  any  extraordinary  expenditure  which 
might  happen  to  make  the  property  unprofitable  in  a  particular  year :  for  where 
it  is  the  subject  of  annual  value,  the  money  so  laid  out  in  one  year  will  produce 
profit  in  the  subsequent  years.  The  mode  of  estimating  the  quantum  of  profit 
may  be  attended  with  difficulty.  It  may  be  asked  what  profit  was  received  in 
the  case  of  Catherine  Hall,  Bex  v.  Gardner,  Cowp.  78,  where  the  master  and 
fellows  bad  pulled  down  several  houses,  and  converted  the  scites  of  them  into 
an  area  for  ornament :  it  may  be  said  that  they  had  it  in  pleasure.  But  shew 
some  case  where  property,  profitable  in  its  nature,  as  lands  and  houses,  has 
been  held  not  to  be  rateable,  except  where  a  profitable  occupation  of  it  was 
negatived:  and  then  shew  that  there  is  anything  in  this  case  which  negatives  the 
receipt  of  profit*  Where  property  is  in  its  own  nature  productive  of  profit,  it 
must  be  expressly  stated  to  us  that  no  profit  is  derived  from  it,  before  we  can 
aay  it  ia  not  rateable.]  To  make  a  rateable  profit,  there  must  be  a  surplus 
beyond  what  is  necessary  to  procure  the  gross  proceeds :  but  the  trustees  had 
no  such  surplus  profit ;  they  therefore  cannot  be  rated,  however  the  preach- 
ers might  be  rateable  for  their  personal  ability  in  respect  of  their  salaries. 
Vol.  VII.  52 
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Lord  Ellbnboiotob,  C.  J.  The  question  is  whether  the  trustees  arc 
rateable.  la  what  situation  do  they  stand  to  the  property  ?  In  1804  they 
purchased  the  ground  on  which  they  afterwards  erected  the  chapel :  they  sis 
therefore  the  owners  of  the  property.  If  they  had  gratuitously  admitted  per- 
sons into  their  chapel,  and  provided  preachers  for  the  congregation,  without 
receiving  any  thing,  they  would  have  come  within  the  case  of  The  Sing  r. 
Woodward  and  Others,  6  Term  Rep.  79,  hut  observe  the  difference  between 
the  two  cases :  there  it  was  found  that  the  trustees  did  not  receive  any  rest, 
or  other  pecuniary  advantage,  for  the  use  of  the  seats  in  the  Quakers'  meet- 
ing-house :  here  it  is  stated  that  the  trustees  do  receive  rent  for  the  seats. 
What  similitude  then  does  this  bear  to  Waldo's  case,  who  gratuitously  de- 
voted his  property  to  the  education  and  maintenance  of  paupers,  but  derived 
no  profit  to'  himself?  Here  profit  is  made  of  the  property  to  the  full  by  the 
trustees  who  let  out  the  seats,  and  receive  pecuniary  advantage  from  the  use 
of  tbem.  And,  admitting  that  there  must  be  some  expences  incurred  in  pro- 
ducing the  profit,  it  depends  upon  circumstances,  and  the  mode  of  administer- 
ing the  fund,  what  the  profit  shall  be.  If  it  were  absolutely  necessary  that 
all  the  sums  stated  in  the  account  of  expences  should  be  expended,  it  should 
have  been  expressly  found  in  the  case  that  they  were  all  necessarily  expend- 
ed in  the  carrying  on  the  business  of  the  chapel.  The  trustees  may  go 
on  increasing  their  expenditure  in  this  manner,  as  their  profits  increase.  1 
admit  that  it  is  not  found  that  any  of  the  items  were  fraudulently  swelled  for 
the  purpose  of  this  question  :  but  it  is  not  enough  in  these  cases  to  shew  that 
the  expences  laid  out  in  any  particular  year  absorbed  the  profits  of  that  year; 
for  the  benefit  of  such  expences  may  be  derived  in  future  years,  as  is  often 
the  case  with  improvements  of  farms.  If  valuable  land  in  the  neighbour- 
hood of  a  town  be  covered  with  buildings  in  one  year,  the  expences  of  that 
Sear  would  probably  greatly  exceed  its  profits  ;  but  the  land  would  not  cease  to 
s  valuable  and  rateable  on  that  account.  Whether  these  which  are  stated 
were  necessary  expences  or  not,  I  cannot  take  upon  me  to  say  from  the  case; 
but  it  should  at  least  have  been  found  that  they  were  all  necessary  to  produce 
the  render  of  the  rent  received.  This  is  not  like  the  cases  where  persons 
have  been  held  not  to  be  rateable  for  property,  as  not  being  in  the  occupation 
of  it ;  for  these  appellants  are  the  original  proprietors  of  the  land,  on  which 
they  have  erected  a  chapel  by  voluntary  subscriptions,  under  no  restriction 
as  to  the  profits  to  be  derived  from  it,  and  in  the  actual  receipt  of  rents,  which 
they  have  applied  in  the  manner  stated. 

Oaosb,  J.  The  first  question  is  whether  there  is  anything  rateable  in  this 
case ;  and  here  there  is  clearly  rateable  property  ;  for  there  is  land,  sod  a 
building  which  produces  profit.  But  it  is  said  that  it  does  not  produce  profit 
sufficient  tp  warrant  a  rate  on  these  defendants  in  respect  of  it.  But  tbst  de- 
pends upon  the  manner  in  which  they  choose  to  apply  the  proceeds.  It  does  io 
fact  produce  profit ;  and  they  dispose  of  it  as  they  please  afterwards.  How 
then  does  this  differ  from  the  case  of  other  buildings  which  produce  profit? 
If  this  be  not  rateable,  on  account  of  the  subsequent  application  of  the  profits 
by  the  trustees  to  the  benefit  of  others,  why  should  any  estate  which  a  roan 
holds  in  trust  be  rateable.  Then,  2dly,  the  trustees  who  receive  the  profits 
are  the  occupiers  of  the  property,  and  therefore  they  are  liable  to  be  rated 
for  it.  < 

Lb  Blanc,  J.  The  subject-matter  of  this  rate  is  within  the  stat.  43  Eli*. 
c.  2.,  which  directs  the  occupiers  of  lands  and  the  houses  to  be  rated. 
These  appellants  purchased  the  land, .and  erected  a  building  on  it  to  be  used 
as  a  chapel,  and  now  let  out  the  seats,  and  receive  the  rents  for  them :  they 
are  therefore  the  occupiers  of  the  building.  Then  the  only  question  » 
whether  they  are  liable  to  be  rated  for  it,  on  the  ground  that  it  is  not  valu- 
able property.  It  is  let  out  at  an  annual  rent :  but  it  is  objected,  that  though 
they  receive  profit  in  the  first  instance,  yet  they  afterwards  dispose  of  the  whole 
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in  the  establishment,  in  paying  the  salaries  of  the  ministers,  and  in  defraying 
other  expences  of  attendants  and  repairs.  I  agree  that  this  is  in  substance  a 
rate  on  toe  ministers ;  for  if  thev  had  let  out  the  pews  and  received  the  rents, 
they  would  only  hare  received  the  surplus  profit,  after  payment  of  all  the  ne- 
cessary ezpences  of  the  chapel :  but  the  pews  are  let  out  by  those  who  are  in 
effect  the  trustees  for  the  ministers  ;  for  they  pay  over  to  them  so  much  as 
remains  after  defraying  the  expences.  The  trustees  therefore  must  be  con- 
sidered as  the  occupiers,  because  the  property  is  in  them,  and  they  let  out  the 
pews  ;  and  they  are  therefore  rateable  for  the  profits  in  the  same  manner  as 
the  ministers  themselves  would  be,  if  these  latter  let  out  the  pews. 

Batley,  J.  The  property  itself  is  rateable,  and  tbe  trustees  are  the  prop- 
er persons  to  be  rated  for  it.  It  is  a  house,  and  the  statute  of  Eliz.  says  that 
the  occupiers  of  houses  are  rateable.  It  produces  profit ;  for  certain  sums  are 
snnually  paid  into  the  hands  of  the  persons  rated  by  those  who  rent  the 
pews.  Then  it  is  objected  that  part  of  the  money  so  received,  which  is  ap- 
plied to  the  salaries  of  tbe  preachers,  is  referable  to  them,  and  not  to  the 
louse,  and  that  if  there  were  no  preachers  there  would  be  no  pew-rents  re- 
ceived. I  agree  that  the  money  so  received  is  partly  referrable  to  the  preach- 
ers, bat  a  part  is  also  referable  to  the  bouse  itself,  in  respect  to  the  superior 
accommodation  afforded  by  it  to  those  who  attend  the  preachers ;  for  such 
large  sums  would  not  be  paid  to  hear  them  in  the  open  air.  This  then  is  not 
like  Woodward's  case ;  nor  like  the  case  of  Mr.  Waldo,  who  dedicated  his 
property  to  the  charitable  purpose  of  educating  and  maintaining  poor  chil- 
dren ;  for  there  was  no  profit  made  of  the  meeting-house  in  the  one  case,  or  ' 
of  the  property  dedicated  to  the  charity  children  in  the  other':  but  here  a 
profit  was  made  of  the  property.  And  there  is  no  hardship  in  saying  that  the 
trustees  shall  pay  the  rate ;  for  they  will  stop  in  transitu  so  much  as  they  pay 
foi  this  purpose ;  and  the  ministers  are  not  the  proper  persons  on  whom  to 
impose  the  rate  on  the  building,  in  respect  of  their  salanes.  The  trustees  are 
not  under  any  obligation  to  make  the  payments  to  the  extent  stated  :  they 
have  paid  the  money  in  fact ;  but  they  were  under  no  obligation  to  do  so  at 
all  events.  This  therefore  being  property,  which  in  its  nature  is  rateable, 
tod  profit  being  in  fact  made  of  it,  and  that  profit  passing,  in  the  first  in- 
stance, through  the  hands  of  the  trustees,  I  see  no  doubt  but  that  they  are 
rateable  for  it. 

Order  and  Rate  confirmed. 


The  King  v.  Chandler. 

14  East,  267.    Jane  22,  1811. 

Tbe  stat.  12  Car.  2.  c  24.  a.  4*,  giving;  summary  jurisdiction  in  offences  against  the  excise, 
committed  within  the  limits  of  the  chief  office  of  excite  in  London,  to  tbe  chief  commis- 
M  tionera,  Stc,  and  within  all  or  any  other  the  counties,  cities,  &e.  within  tbia  kingdom, 
11  ate.  to  two  or  more  jutticet  of  tiu  peace  residing  near  to  tbe  place  where  each  offence 
14  shall  be  committed,"  must  be  understood  to  be  confined  to  the  justices  of  the  peace 
of  the  county,  £c.  wherein  the  offence  waa  committed:  and  therefore  if  a  defendant  be 
convicted  by  two  resident  justices  of  the  peace  upon  tbe  atat  19  G.  8.  c.  50.  a.  2,  for 
having  in  his  custody  and  possession  a  private  and  concealed  still  for  illicit  distillation;  and 
the  evidence  obly  shew  that  his  house  waa  in  the  county,  and  that  the  atill  waa  found  con- 
cealed in  the  garden  of  the  said  house;  snob  garden  not  appearing  to  be  in  tbo  same  coun- 
ty; tbe  conviction  is  bad. 

Mly,  Tbe  leaving  with  a  woman  at  tk*  defendant's  house,  whom  the  witness  believed  te 
be  a  menial  servant  of  tbe  defendant,  a  copy  of  tbe  summons  to  appear  and  answer  to  tbe 
offence  charged,  (to  which  woman  the  original  waa  also  shewn,)  u  a  sufficient  summons 
within  the  stat  82.  6.  2.  c  17. 

Wly,  The  information  charging  tbe  defendant  with  having  in  hie  custody  and  possession  cer- 
Uin  private  and  c*eceaJed  vaaaais  for  diatillatWl,  to  wit,  on*  dill,  e}c.t  one  head,  Sic: 
(for  each  of  which  tbe  ottandcr  is  liable  to  a  separate  penalty;)  and  then  alleging  that  be 
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forfeited  for  the  said  still  one  penalty;  and  the  justices,  after  proof  of  the  tmmtral  ojtra 
•toted  in  the  first  part  of  the  information  voder  the  videlicet,  convicting  the  defendant  in 
the  single  penalty  prayed  for  "for  hit  said  offence  mentioned  in  the  said  information ; 
inch  eon? iction  was  holden  to  be  sufficiently  certain  and  good. 

4thly,  Tbe  informal  ion,  appearing  to  be  laid  more  than  10  days  after  the  offence  charged 
and  proved  to  be  committed,  is  sufficient  upon  tbe  atat.  19  G.  8.  c  50.  a.  2.,  without  neg- 
ativiog  that  tbe  owner  bad,  within  10  days  after  the  seizure,  claimed  the  veaneln  seised. 

6tbly,  Qnawe  bow  far  evidence  that  tbe  still  was  found  concealed  in  the  garden  of  the  de- 
fendant's boose,  apparently  just  worked  off;  but  without  proof  that  the  defendant  himself 
was  in  or  near  bis  boose  at  the  time:  would  warrant  a  conviction  of  him  a*  having  such 
illicit  and  concealed  still  in  hie  custody  and  possession. 

THIS  was  a  conviction  of  the  defendant  by  two  justices  of  the  peace  for 
Middlesex,  in  one  mitigated  penalty  of  1002.,  for  having  in  his  custody  and 
possession  a  private  still,  contrary  to  the  stat.  19  Geo.  3.  c.  60,  &  23  6.  3.  c. 
70.    The  conviction(a)  set  out  that  on  the  13th  of  April  1811,  at  Tottenham, 
in  the  county  of  Middlesex,  J.  B.,  collector  of  excise  exhibited  before  E.  B. 
M.  and  T.  R.,  two  justices  of  the  peace  for  the  said  county,  residing  near  to 
the  place  where  the  offence  after-mentioned  was  committed,  a  complaint  and 
information,  &c.  that  within  three  months  last  past,  viz.  on  the  28th  of  March 
last,  at  the  parish  of  Edmonton,  in  the  said  county,  one  T.  A,  being  then 
and  there  an  officer  of  excise,  did  then  and  there  discover  and  find,  in  the 
custody  and  possession  of  the  defendant,  certain  private  and  concealed  vessels 
for  the  making,  preparing,  and  keeping  low- wines,  spirits,  and  other  materi- 
als preparing  for  distillation,  &c.,  to  wit,  one  private  and  concealed  still,  one 
private  and  concealed  head,  six  private  and  concealed  wash-backs,  etc.  con- 
trary to  the  form  of  the  statute,  &c.     And  that  the  defendant,  being  the  per- 
son in  whose  custody  and  possession  the  said  private  and  concealed  still 
was  so  discovered  and  found  as  aforesaid,  forfeited,  for  the  said  private 
and  concealed  still,  200/.,  by  virtue  of  the  statute,  dec. ;  whereupon  tbe 
informant  prayed  tbe  judgment  of  the  justices,  and  to  have  a  moiety  of 
the*  penalty :  and  then  he  prayed   the  justices  that  the  defendant  might 
be  summoned  to  answer.     Whereupon  the  justices,  on   the  said  13th  of 
April  1811,  at  Tottenham,  in  the  county  of  Middlesex,  issued  their  summons 
to  the  defendant,  requiring  him  to  appear  before  them  there  on  the  17th 
of  April,  and  authorized  any  officer  to  serve  the  summons.    Tbe  conviction 
then  proceeded  to  state  that  at  the  day  and  place  appointed  the  informant  ap- 
peared, but  tbe  defendant  made  default.     Thereupon  C.  S.,  an  officer  of  ex- 
cise, (in  proof  of  the  summons)  deposed  that  the  defendant  was  not  at  home, 
that  he  left  a  copy  of  the  said  summons  with  a  woman  called  Sarah  Woodward 
at  the  defendant's  said  house  at  Edmonton,  whom  the  witness  believed  to  have 
been  then  a  menial  servant  of  the  defendant ;  and  at  the  same  time  shewed  to 
her  the  original  summons.     Thereupon  tbe  justices  proceeded  to  examine  tbe 
matters  of  the  information,  and  set  out  the  evidence  of  an  excise  officer,  thai 
on  the  28th  of  March  last  he  went,  in  company  with  certain  assistants,  to  the 
defendant's  house  at  Edmonton,  in  the  county  of  Middlesex,  to  search  the 
same,  by  virtue  of  a  magistrate's  warrant ;  that  he  found,  under  a  pig-stye  tft 
the  garden  of  the  said  house,  a  private  still,  complete,  just  worked  off,  a  worm- 
tub  and  worm,  six  wash-backs,  &c.  containing  150  gallons  of  wash,  ax. 
That  the  witness  seized  tbe  whole,  and  worked  off  the  wash,  &c.  on  the  prem- 
ises, and  produced  33  gallons  of  spirits,  and  took  the  whole  away.     Another 
witness  negatived  the  entry  by  the  defendant  of  any  still,  or  of  any  premises 
for  distilling,  at  Edmonton.    On  this  evidence  the  justices  proceeded  to  con- 
vict the  defendant,  and  to  adjudge  that  "for  this  said  offence  mentioned  in  tbe 
said  information  he  has  forfeited  200/;"  which  by  virtue  of  the  statutes,  they 
mitigated  to  100Z. 

<a)  Such  parts  only  are  particularly  stated,  upon  which  objections  were  taken. 
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The  objections  taken  to  this  conviction  by  Lowes  weTe  these :  1st,  That 
the  defendant  was  not  properly  summoned,  inasmuch  as  he  was  only  served  | 

with  a  copy  of  the  summons  instead  of  the  original.,    And  that  the  statute  I 

32  Geo.  2.  c.  17.,  which  provides  that  a  summons  left  at  the  party's  house,  ' 

&c.  shall  be  deemed  good  ser?ice ;  recognizing  as  it  does  the  necessity  of  per* 
sons!  service  at  common  law  in  these  cases,  and  substituting  the  leaving  such 
summons  at  the  party's  house ;  only  authorizes  the  leaving  of  the  original  I 

summons,  and  not  a  copy  of  it,  asgood  service. 

Lord  Ellbnborough,  C.  J.  Where  notices  are  delivered  to  a  party,  or 
left  at  his  kouse  or  usual  place  of  residence,  it  is  the  constant  practice  to  de- 
liver or  leave  a  copy :  and  this  act  only  substitutes  the  leaving  of  that  which 
woold  otherwise  have  been  personally  delivered  to  the  party.  The  whole  pur* 
pose  of  thq  act  is  answered  by  this. 

2d  Objection.  It  is  not  shewn  that  the  copy  was  either  left  at  the  defend* 
tot's  house,  or  with  his  menial  servant;  but  only  that  it  was  left  with 
a  woman  at  his  house,  whom  the  witness  believed  to  be  his  menial 
servant 

Lord  Ellbnborough,  C.  J.  Where  a  notice  is  stated  to  be  left  with  a  ser- 
▼tot,  it  must  for  the  most  part  be  a  matter  of  belief,  and  not  of  certain  know- 
ledge, that  the  person  was  the  servant  of  the  party.  The  witness  cannot  be 
supposed  to  be  present  at  the  time  of  the  contract  of  service ;  but  here  he 
found  a  person  in  the  house,  apparently  residing  there  as  a  menial  servant  y 
sod  that  was  enough  for  his  belief  that  she  was  so. 

3d  Objection.  The  information  charges  the  defendant  with  having  in  his 
custody  and  possession  several  private  and  concealed  vessels  used  in  distilla- 
tion :  (and  so  is  the  proof,)  for  which  he  was  liable  to  forfeit  so  many  distinct 
penalties  of  2001. ;  but  only  one  penalty  is  claimed  by  and  adjudged  to  the  in- 
former. The  conviction  should  have  been  commensurate  with  the  charge  and 
the  proof,  and  being  for  too  little  is  as  faulty  as  if  it  had  been  for  too  much. 
In  Rex  v.  Solomons,  1  Term  Rep.  249,  where  two  distinct  offences  were 
charged  in  the  information,  a  conviction  for  the  said  offence  was  held 
bad. 

Lb  Blanc,  J.  There  the  penalty  was  claimed  for  the  said  offence ;  and 
two  haviog  been  before  charged,  it  was  uncertain  to  which  of  them  the  penal- 
ty was  referrable :  but  here  the  information  specifies  for  what  particular  offence 
toe  single  penalty  is  claimed,  namely,  for  having  in  his  custody  and  posses- 
sion the  said  private  and  concealed  still,  which  is  one  of  the  vessels  before 
mentioned. 

Batlbt,  J.  It  could  not  be  told  in  Solomon's  case  in  respect  of  which 
of  the  two  offences  charged  the  penalty  was  adjudged :  here  it  is  cer- 
tain. 

Lord  Ellenborough,  C.  J.  Here  it  is  distinctly  stated  and  found  that  he 
kept  a  still,  and  he  is  convicted  of  that  distinct  offence.  Other  matters  indeed 
we  charged ;  but  there  is  no  uncertainty  here,  as  there  was  in  that  case,  upon 
what  the  condemnation  was  founded.  Here  the  conviction  is  neither  for  too 
little,  nor  for  too  much ;  but  for  just  enough 

4th  Objection.  The  penalty  is  given  by  the  stat.  19  Oeo.  3.  c.  50.  s.  2., 
which  is  only  in  case  the  true  owner  shall  not  claim  the  vessel  seized  within 
10  days ;  such  claim  therefore  ought  to  have  been  negatived  before  the  pen- 
alty can  attach  upon  a  person  of  the  defendant's  description :  it  over-rides  the 
whole  clause. 

Lord  Ellenborottgh,  C.  J.  The  claim  merely  relates  to  the  forfeit- 
tire  of  the  vessel ;  but  after  the  10  days  passing  without  any  such  claim, 
there  is  nothing  to  prevent  the  informer  from  proceeding  for  the  penalty  against 
the  person  in  whose  custody  and  possession  it  is  so  found.  Here  the  seizure 
*u  made  on  the  28th  of  march,  and  the  information  was  not  exhibited  till 
*e  13th  of  April. 
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5th  Objection.  The  evidence  does  not  support  the  charge  that  the  still  was 
found  in  the  custody  and  possession  of  the  defendant :  it  is  only  proved  to 
have  been  found  in  the  garden  of  his  house:  it  might  have  been  pot  there  by 
some  other  person  :  it  is  not  even  stated  that  the  garden  was  in  the  defend- 
ant's possession.  He  referred  to  what  was  said  in  Rex  v.  Abbot,(a)  that  where 
goods  are  found  in  the  party's  house,  bis  knowledge  shall  be  presumed ;  but 
not  where  they  are  found  in  his  grounds. 

Grose,  J.  It  is  found  concealed  in  the  garden  of  his  house,  with  the  ap- 
pearance of  having  been  recently  worked  :  was  not  this  evidence  sufficient 
for  the  magistrates,  who  in  these  cases  are  put  in  the  place  of  a  jury,  to  find 
the  fact,  that  it  was  in  the  defendant's  custody  and  possession  ? 

6th  Objection.  It  does  not  appear  that  the  garden  where  it  was  found  is 
in  the  county  of  Middlesex*  within  the  jurisdiction  of  the  convicting  magis- 
trates ;  it  is  only  proved  that  the  defendant's  house  is  within  the  county.  And 
he  cited  Rex  v.  Hazell,  13  East,  139. 

Dampier,  contra,  was  called  upon  by  the  court  to  answer  the  two  last  ob- 
jections, particularly  the  6th,  which  they  said  was  the  material  objection.  As 
to  the  6th,  he  argued  that  it  was  sufficient  if  there  were  any  evidence  from 
whence  the  justices  might  draw  the  conclusion  that  they  had  done ;  a*  in 
Rex  v.  Smith(b) :  and  here  there  was  ample  evidence  to  warrant  it ;  for  not 
only  was  the  still  found  in  the  defendant's  garden  close  to  his  dwelling-house, 
hut  it  was  then  recently  worked  off.  [Le  Blanc,  J.  observed,  that  it  was  not 
stated  that  the  defendant  was  either  in  the  house  or  near  the  spot  at  the  time.] 
As  to  the  last  objection :  if  the  garden  may  not  be  taken  to  be  included  in  the 
description  of  the  house,  which  is  stated  to  be  in  the  county  of  Middlesex  ;  at 
any  rate,  it  is  not  necessary  that  it  should  so  appear  to  be  ;  for  by  the  act  of  the 
12  Car.  2.  c.  24.  s.  46  (c),  giving  jurisdiction  to  the  county  magistrates  to 
convict  offenders  against  the  excise,  it  is  enough  that  they  reside  near  to  the 
place  where  the  offence  was  committed,  as  these  justices  are  stated  to  have 
done. 

Lord  Ellenborough,  G.  J.  It  does  not  follow  that  the  garden  is  in  the 
county  of  Middlesex,  because  the  house  is  stated  to  be  there ;  the  house  may 
be  in  one  county,  and  the  garden  in  another :  it  does  not  therefore  appear  that 
the  offence  was  committed  within  the  jurisdiction  of  the  convicting  magis- 
trates. For  the  statute  of  Car.  2,  giving  jurisdiction  to  justices  of  the  peace 
residing  near  the  place  where  the  offence  was  committed,  must  be  taken  to 
mean  justices  of  the  peace  of  the  same  county  where  the  offence  was  commit- 
ted residing  near  the  place. 

Per  Curiam,  for  this  last  objection, 

Conviction  quashed. 

(a)  Doagl.  558.    Tbif  wii  Mid  arguendo. 

lb)  8  Term.  Rep.  588;  and  see  Rex  v.  Crisp,  7  East,  889. 

(e)  By  that  clause  "  all  raeh  forfeiture!  and  offence*  made  and  committed  within  the  im- 
"  mediate  limitt  of  the  chief  office  (excise)  in  London  shall  be  heard,  adjodged,  and  deter- 
"  mined  by  the  chief  commissioners  and  governors  of  excise,  &c:  and  ail  such  forfeitam 
"  and  offences  made  and  committed  within  all  or  any  other  the  ooontiea,  cities,  towns,  or 
"  places  within  this  kingdom,  or  dominions  thereof,  shall  be  beard  and  determined  b; 
•«  two  or  more  of  the  justices  of  the  residing  mar  to  the  placs  whirs  ituhforfnturss  ' 
"  be  mads  or  qfftncs  committed. 
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How  and  Another,  Executors  of  Nicholls  v.  Hall. 

14  East,  274.    June  22, 1811. 

In  trarer  for  a  bond  the  plaintiff  may  give  parol  evidence  of  it  to  rapport  the  general  deicrip- 
tioo  of  the  instrument  in  the  declaration,  without  having  given  the  defendant  previooa  no- 
tice to  produce  it;  ai  the  nature  of  the  action  gives  euracient  notice  to  the  defendant  of  the 
•abject  of  inquiry,  to  prepare  himself  to  produce  it,  if  necessary,  for  his  defence. 

THE  plaintiffs  had  declared  in  trover  for  several  bonds  and  deeds  stated 
to  be  in  force,  amongst  others,  for  a  bond,  described  in  the  count  as  a  bond  of 
ooe  Joseph  Warrilow  for  400/.,  conditioned  to  pay  200/.  with  interest,  after 
a  day  therein  specified.  At  the  trial  before  Lawrence,  J.  at  Stafford,  the 
plaintiff  called  Joseph  Warrilow,  the  obligee  of  the  bond,  who  proved  that,  be* 
fore  the  action  brought,  money  was  demanded  of  him  by  the  defendant  and 
his  wife  upon  the  bond,  which  they  then  produced,  and  which  had  been  given 
to  the  testator  Nicholls,  who  was  the  father  of  the  defendant's  wife.  The  ob- 
ligee told  them,  thai  he  had  orders  from  the  executors  not  to  pay  it  to  any  but 
to  them  or  their  order.  The  witness  then  stated,  that  Nicholls  had  lent  htm 
2002.  for  which  he  had  given  him  a  security,  and  was  proceeding  to  give  pa- 
rol evidence  of  the  bond  in  question,  when  objection  was  taken  that  no  notice 
to  produce  it  had  been  given  :  and  upon  the  authority  of  Cotdan  v.  Abrahams, 
1  Esp.  N.  P.  Cas.  50,  the  plaintiff  was  nonsuited.  This  nonsuit  was  moved 
to  be  set  aside  in  the  last  term  by  Jervis  (and  Puller,)  on  the  ground  that  in 
trover  no  notice  to  produce  the  thing  sought  to  be  recovered  was  necessary, 
whether  it  was  a  written  instrument,  or  goods  of  any  description.  And  the 
cases  of  JoUey  v.  Taylor,  1  Campb.  N.  P.  Cas.  143,  before  Mansfield,  C.  J. 
and  Bucher  v.  Jarratt,  Bos.  &  Pull.  143,  in  C.  B.  were  referred  to,  as  having 
overruled  the  opinion  of  Lord  Kenyan  in  (Jouxm  v.  Abrahams. 

Dauncey  and  Abbott,  in  shewing  cause,  admitted  that  the  opinion  of  the 
majority  of  the  Court  of  C.  B.  was  against  them,  but  relied  on  the  opinion  of 
this  Court  in  Cowan  v.  Abrahams,  confirming  Lord  Kenyoris  decision  at  nisi 
prras,  and  on  that  of  the  learned  Judge  before  whom  this  case  was  tried  ;  and 
who  was  aware  at  the  trial  of  the  case  of  Jolley  v.  Taylor,  which  was  then 
cited.  [Lord  EUenborough,  C.  J.  Is  not  the  very  nature  of  the  action  no- 
tice to  the  defendant  to  be  prepared  for  the  proof  to  be  offered  ?]  So  it  might 
hare  been  said  to  be  in  the  former  cases  :  but  the  principle  on  which  the  ob- 
jection is  founded  is  that  the  party  shall  give  the  best  evidence  which  the  na- 
ture of  the  thing  will  admit  of;  and  that,  in  the  case  of  written  instruments, 
is  the  instrument  itself;  unless  where  it  is  in  the  hands  of  the  adverse  party  ; 
and  then  notice  must  be  given  to  produce  it  before  parol  evidence  of  it  can  be 
admitted. 

Lord  Ellbnboeotjgh,  C.  J.  The  question  is  whether,  where  the  form  of 
the  action  gives  the  defendant  notice  to  be  prepared  to  produce  the  instrument, 
if  necessary  to  falsify  the  plaintiff's  evidence,  it  shall  be  necessary  to  give 
him  another  notice  to  produce  it.  Supposing  the  thing  converted  had  been  a 
hook,  instead  of  a  bond,  could  not  trover  have  been  maintained  without  giving 
the  defendant  notice  to  produce  it.  The  plaintiff  is  to  shew,  as  well  as  he  can, 
"bat  the  instrument  is  tnat  he  seeks  to  recover  as  his  own  from  the  possession  of 
the  defendant :  and  if  he  give  a  wrong  description  of  it,  the  defendant  may  set 
it  right  by  producing  the  thing.  What  further  notice  can  be  necessary  to  shew 
that  the  plaintiff  means  to  charge  the  defendant  with  having  possession  of 
the  instrument,  than  the  declaration  itself.  I  remember  an  indictment  tried 
before  the  late  Mr.  Justice  Buller,  against  a  man  of  the  name  (I  think)  of 
fyvtgge*  for  forging  a  note,  which  he  afterwards  got  possession  of  and  swallow- 
e&  i  and  parol  evidence  was  permitted  to  be  given  of  the  contents  of  the  note, 
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though  no  notice  to  produce  it  had  been  given :  bat  there  indeed  it  may  be 
said  that  such  a  notice  would  have  been  nugatory,  as  the  thing  itself  was  de- 
stroyed. Where  the  chattel  converted,  happens  to  be  a  writing,  the  nature  of 
the  action  and  the  charge  in  the  declaration  give  notice  to  the  defendant  of  the 
subject  of  inquiry. 

Grose,  J.  was  of  the  same  opinion. 

Le  Blanc,  J.  Where  the  contents  of  a  written  instrument  may  be  proved 
as  evidence  in  a  cause,  and  it  is  uncertain  beforehand  whether  or  not  such 
evidence  will  be  brought  forwards  at  the  trial,  we  see  the  good  sense  of  the 
rule  which  requires  previous  notice  to  be  given  to  the  adverse  party  to  pro- 
duce it  if  it  be  in  his  possession,  before  secondary  evidence  of  its  content* 
can  be  received,  that  he  may  not  be  taken  by  surprize :  but  where  the  nature 
of  the  action. gives  the  defendant  notice  that  the  plaintiff  means  to  charge 
him  with  the  possession  of  such  an  instrument,  there  can  be  no  necessity  for 
giving  him  any  other  notice ;  though  a  practice  has  crept  in  of  giving  such 
further  notice,  in  order  to  prevent  any  question.  The  defendant  roust  from 
the  nature  of  the  thing,  be  prepared  to  prod  gee  the  true  instrument.  If  the 
evidence  given  by  the  plaintiff  describe  it  untruly.  If  notice  to  produce  the 
instrument  were  necessary  to  be  given  in  a  case  of  this  kind,  I  fear  it  would 
extend  to  every  case  where  a  man  was  charged  with  stealing  a  note,  that  the 
prosecutor,  if  he  had  not  gotten  it  from  him- again,  must  give  him  notice  to 
produce  it,  before  he  could  give  evidence  of  the  felony  (a). 

Rale  absolute. 


The  King  v.  De  Brouquens. 

14Eut,S?7.    June  26,1811. 

Under  the  atatotee  concerning  baatarde,  bo  order  of  filiation  or  for  payment  of  the  txpoear 
can  be  made,  nnleai  the  child  be  bora  alire. 

AN  order  of  bastardy  was  made  by  two  justices  of  the  peace  for  the  county 
of  Cumberland  ;  in  which,  after  reciting  that  it  had  appeared  to  them,  as  well 
on  the  complaint  of  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Millom,  in  that  county,  as  upon  the  .oath  of  Eliz.  Atkinson,  single 
woman,  that  she,  on  the  13th  of  September,  1910,  was  delivered  of  a  aW- 
born  male  bastard  child  at  Shands,  in  the  said  parish ;  and  that  the  said 
E.  A.,  mother  of  the  said  bastard  child,  had  been  chargeable  to  the  said  par- 
ish of  M. ;  and  further  that  the  defendant  begot  the  said  bastard  child  on  the 
body  of  the  said  E.  A.,  &c. :  the  justices  concluded  by  adjudging  the  defend- 
ant to  be  the  reputed  father  of  the  said  bastard  child,  and  ordered  him  to  pty 
to  the  parish  officers  6J.  14*.  6d.  "  for  and  towards  the  lying-in  of  the  said  £ 
A.,  and  for  the  expences  incurred  in  apprehending  the  defendant,  and  for  mak- 
ing this  order." 

The  order  and  indictment  having  been  removed  by  certiorari  into  this  court, 
Walton  on  a  former  day  moved  to  quash  that  order,  on  the  ground  that  the 
justices  had  no  jurisdiction  to  make  an  order  of  filiation  in  the  case  of  a  dead- 
born  bastard,  the  statutes  relating  to  this  matter  including  only  children  who 
were  born  alive,  to  whom  alone  the  relating  terms  of  "  bastard  eJtild"  tod 
"  reputed  father"  could  in  strictness  apply. 

Scarlett,  who  now  opposed  the  rule,  observed  shortly,  that  the  object  of  the 
several  statutes(6)  upon  this  subject  was  to  indemnify  the  parish  against  the 
expences  of  the  woman's  lying-in,  as  well  as  against  the  future  maintenance 

(a)  Baylty,  J.  was  sitting  at  Guildhall 

(b)  Vide  18  Eliz.  c.  8.  a.  2.,  13  &  14  Car.  2.  c  12.  a.  19.  6.  Geo.  2,  c  81.  §.  I-jan** 
Gee.  8.  c  68.  a.  2. 
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of  the  child,  if  born  alive  ;  though  he  admitted  that  the  words  of  some  of 
the  clauses  bore  strongly  against  the  extension  of  the  order  to  the  case  of  a 
dead-born  child ;  particularly  the  2d  section  of  the  stat.  18  Eliz.  c.  3.,  which 
speaks  of  "  bastards  begotten  and  born  out  of  lawful  matrimony,  being  left  to 
be  kept  at  the  charge  of  the  parish  where  they  are  born."  But  he  urged 
that  the  stat.  49  Geo.  3.  c.  68.  meant  to  go  further,  and  provide  at  all  events 
for  the  charges  and  ezpences  incident  to  the  birth  of  the  bastard,  whether  it 
died  or  not ;  an  event  which  is  regarded  in  the  second  section  :  and  that  the 
term  born  may,  in  its  popular  sense,  be  applied  to  a  child  born  dead. 

Lord  Ellbnborough,  C.  J.  In  order  to  come  under  the  denomination  of 
a  bastard,  must  not  the  child  be  born  alive.  All  the  provisions  in  the 
several  statutes  assume  the  birth  of  a  child,  which  of  course  must  be  born 
alive. 

Grose,  J.  No  dead  substance  is  the  object  of  legislative  provision  in  any 
of  the  acts. 

Lk  Blanc,  J.  Many  of  the  provisions,  even  in  the  stat.  49  G.  3.  c.  68.,  are 
quite  inapplicable  to  a  dead  child  ;  and  all  through  the  act  there  are  words  of 
reference  to  a  bastard  born  out  of  lawful  matrimony. 

The  court  then  made  the  rule  absolute  for  quashing  the  order  of  bastar- 
dy ;  and  afterwards  Walton  moved  to  quash  the  indictment ;  for  which  a 
rale  nisi  was  then  given,  which  was  afterwards  made  absolute  without  op- 
position. 


The  King  v.   The  Inhabitants  of  Darley  Abbey. 

14  East,  280.     June  26,  1811. 

Where  the  pauper  applied  to  the  owner  of  a  farm  for  the  milking  of  a  cow,  which  it  was  agreed 
that  he  should  have/or  the  season,  for  W., and  the  particular  cow  was  then  pointed  out;  though 
nothing  waa  said  aa  to  how  or  where  the  cow  waa  to  be  fed,  further  than  that  he  was  then 
told  that  the  owner*!  farming  man  wonld  inform  him  in  what  pasture  the  cow  vxmld 6c 
firtt  milked ;  of  which  he  was  afterwards  informed,  and  so  from  time  to  time  aa  the 
pastnre  waa  changed  held  that  this  was  sufficient  evidence  of  a  contract  for  the  taking  of  a 
pasture-fed  cow,  and  by  consequence  of  a  tenement  within  the  statute,  so  as  to  confer  a 
settlement  on  the  pauper,  who  rented  another  tenement  at  the  same  time  of  the  annual 
nine  altogether  or  10/. 

WILLIAM  Bainbridge,  bis  wife  and  children,  were  removed  by  an  order 
of  two  justices  from  Duffield  to  Darley  Abbey  in  Derbyshire  ;  and  the  sessions, 
upon  appeal,  confirmed  the  order,  subject  to  the  opinion  of  this  court  upon  the 
following  case : 

The  pauper  for  two  years  resided  in  a  house,  and  occupied  a  garden,  in 
Darley  Abbey,  of  the  annual  value  of  S2.  18s. ;  and  during  the  whole  of  that 
time  he  and  one  John  Meyer  jointly  hired  the  milking  of  a  cow  in  the  follow- 
ing manner :  The  pauper  applied  to  Mr.  Evans,  at  whose  factory  he  and 
Meyer  worked,  for  the  milking  of  a  cow  betwixt  them.  Mr.  Evans  referred 
the  pauper  to  his  agent,  Mr.  Harvey,  to  agree  for  the  cow.  Mr.  Harvey 
agreed  they  should  have  a  cow  for  the  season  for  9/.  The  particular  cow  was 
pointed  out.  The  cow  was  at  that  time  upon  a  large  farm  of  Mr.  Evans, 
which  be  occupied  near  the  factory.  Nothing  was  said  as  to  how  or  where 
the  cow  should  be  fed,  more  than  that  Mr.  Harvey  said,  that  Jerom,  Mr. 
Evans's  farming  man,  would  inform  the  pauper  in  what  pasture  the  cow 
would  be  first  milked :  and  he  did  inform  him ;  and  so  from  time  to  time  when 
the  pasture  was  changed,  that  he  might  know  where  to  go  to  milk  her.  The 
cow  was  grazed  in  Mr.  Evans's  pastures  in  the  same  farm  for  the  whole  of 
the  two  seasons  with  other  cows,  which  were  let  in  the  same  way  to  other 
workmen  of  Mr.  Evans,  nnd  with  other  cattle  belonging  to  Mr.  Evans.  The 
pauper  and  his  partner  always  milked  the  cow  during  the  whole  time.    They 

Vol.  VIL  63 
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hired  the  same  cow  for  four  successive  seasons,  and  die  cow  was  always 
grazed  in  the  same  way,  on  Mr.  Evans's  farm.  The  summer  pasturage  of 
the  cow  alone  was  permitted  to  be  of  the  value  of  61.  for  each  season. 

Clarke  and  Balguy,  jun.  after  referring  to  the  cases  of  The  King  v.  Hol- 
Ungton,  3  East,  113,  and  The  King  v.  Stoke-upon- Trent,  10  East,  496,  as 
deciding  this  case,  were  stopped  by  the  court. 

Topping,  Nolan,  and  Denman,  contra,  said,  that  this  was  distinguishable 
from,  all  the  former  cases,  where  the  settlement  had  been  established  by 
takings  of  this  kind  ;  for  in  all  of  them  it  was  part  of  the  terms  of  the  con- 
tract, that  the  cows  were  to  be  depastured  by  the  owner.  But  in  The  King 
v.  Tishury(a),  Lawrence,  J.  said,  that  a  contract  to  feed  cows  generally,  under 
which  they  might  be  fed  with  green  tares  bought  in  the  market,  would  not  be 
a  tenement.  Now  here  it  is  stated  as  a  fact  that,  at  the  time  of  the  contract 
made,  which  was  for  the  milking  of  a  cow,  nothing  was*  said  as  to  where  the 
cow  should  be  fed  :  the  owner  was  under  no  obligation  to  graze  the  cow  at  all, 
or  to  graze  her  on  his  own  land.  [Grose,  J.  The  pauper  was  to  have  the 
cow  for  the  season :  and  must  not  that  be  understood  as  a  contract  for  the  cow 
to  be  fed  in  the  ordinary  way  of  dairy  cows,  that  is,  on  pasture,  for  the  season, 
where  she  was  to  be  milked.  [Lord  Ellenborough,  C.  J.  If  the  cow  bad 
been  fed  on  hay  instead  of  on  pasture,  would  not  the  pauper  have  had  an 
action  for  the  breach  of  this  contract  upon  the  evidence  of  it  stated  ?]  It  was 
no  part  of  the  contract  where  the  cow  was  to  be  fed.  [Lord  Ellenborough, 
C.  J.  There  is  no  express  agreement  that  the  cow  was  to  be  depastured ; 
but  is  it  not  to  be  implied  from  the  nature  of  the  contract  and  the  circumstan- 
ces of  the  case  ?  If  indeed  the  cow  might,  under  this  contract,  have  been  fed 
elsewhere  upon  bay  or  grain,  the  consequence  would  follow,  that  this  was 
not  a  taking  of  a  tenement.]  At  least  no  particular  lands  were  assigned  for 
the  feeding  of  her :  the  owner  might  have  fed  her  upon  the  land  of  another  per- 
son elsewhere  :  and  though  in  fact  the  owner's  servant  informed  the  pauper 
in  which  pasture  the  cow  was  first  to  be  milked,  yet  that  was  not  necessary 
by  the  contract  [Lord  Ellenborough,  C.  J.  The  only  question  is,  whether 
this  was  not  a  contract  for  a  pasture-fed  cow  ?  and  does  not  season  mean 
pasture  season?  Can  the  word  season  be  construed  in  this  case  without 
reference  to  pasture  ?]  It  merely  means  the  milking  season,  and  may  extend 
beyond  pasture  season.  The  pasture  was  pointed  out,  in  order  that  the  pauper 
might  know  where  to  find  the  cow.  [Grose,  J.  Then  must  it  not  be  under- 
stood, that  the  cow  was  to  be  fed  in  the  pasture  where  she  was  to  be  milked  ? 
Lord  Ellenborough,  G.  J.  Why  was  the  pasture  changed  if  the  cow  was  not 
to  be  fed  there,  but  only  to  be  there  milked  ?  It  was  necessary,  too,  that  she 
should  be  fed  upon  some  grounds  of  the  owner,  to  which  the  pauper  might 
have  access  for  the  purpose  of  the  milking.]  In  all  the  former  cases  of  settle- 
ment, it  was  part  of  the  contract  for  the  Taking  of  the  cows,  that  they  were  to 
be  fed  upon  certain  lands ;  but  no  such  contract  is  found  by  the  sessions  in 
this  case,  but  only  the  mere  fact  that  they  were  so  fed. 

Lord  Ellenborough,  C.  J.  It  has  been  too  long  ago  decided  to  be  now 
shaken,  that  the  hiring  of  the  feeding  of  cows  is  a  sufficient  taking  of  a  tene- 
ment to  confer  a  settlement  within  the  statute,  if  the  tenement  be  of  sufficient 
value :  and  here  the  necessary  value  is  made  up  by  the  contract  which  ibe 
pauper  entered  into  for  hiring  the  milking  of  a  cow  in  the  manner  stated  in 
the  case.  A  contract  for  the  mere  milking  of  a  cow  is  indeed  no  more  than 
a  contract  for  a  personal  thing,  and  therefore  unless  through  the  medium  of 
the  cow  he  contracted  for  the  pernancy  of  the  profit  of  land,  there  could  be 
no  settlement  gained :  but  the  question  is,  whether  by  this  contract,  explain- 
ed as  it  is  by  the  subject-matter  and  the  circumstances,  the  owner  was  not  to 

(o)  M.  48  G.  8.  1  Not.  506.,  under  the  nam©  of  The  King  v.  Ditbury,  which  «u  now 
stated  to  be  mistaken  for  Ttibury. 
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famish  the  pauper  with  a  cow  to  be  fed  upon  the  land.  Where  parties  under- 
stand the  subject  of  their  contract,  a  few  words  are  sufficient  for  the  terms 
of  it,  and  sometimes  it  may  be  collected  from  their  acts  without  words.  Here 
the  contract  was  made  by  the  pauper  with  a  man  who  had  a  farm  and 
cows  then  feeding  upon  it  To  him  the  pauper  applied,  as  the  case  states, 
for  the  milking  of  a  cow ;  and  Harvey  agreed  that  the  pauper  should  have  a 
cow  for  the  season  for  91.  and  the  particular  cow  was  pointed  out.  The  term 
season  would  import,  according  to  the  subject-matter,  during  the  time  that  the 
grass  grew  on  the  land  to  feed  the  cow.  The  cow  was  then  fed  upon  the 
owner's  farm ;  but  nothing  was  said  how  or  where  the  cow  should  be  fed  : 
that  is,  the  particular  land  on  which  the  cow  was  to  be  fed  was  not  men- 
tioned, bat  the  pauper  was  told  in  what  pasture  the  cow  would  be  first  milk- 
ed, and  whenever  the  pasture  was  changed  he  was  informed  of  it.  Then  is 
it  not  to  be  fairly  understood,  when  the  cow  was  always  to  be  milked  on 
pasture-ground,  that  she  was  also  to  be  fed  there.  What  could  be  meant  by 
changing  the  pasture,  but  for  the  purpose  of  her  being  fed  on  fresh  pasture  ? 
If  then  the  owner  had  fed  the  cow  on  dry  food,  as  grains  instead  of  pasture, 
it  would  have  been  a  breach  of  the  contract.  The  parties  meant  to  contract 
for  a  pasture-fed  cow  for  the  purpose  of  milking.  The  principle  established 
by  the  former  cases  cannot  now  be  questioned,  and  this  case  is  governed 
by  it. 

Grose,  J.  The  pernancy  of  profits  of  land  must  be  established,  in  or- 
der to  confer  a  settlement  by  this  kind  of  contract ;  and  here  I  think  it  was 
established. 

Le  Blahc,  J.  It  has  been  long  settled  that  the  hiring  of  a  dairy  of  cows, 
whether  consisting  of  one  or  more  cows,  where  the  person  who  lets  the  cows 
is  to  feed  them  on  land,  is  such  a  taking  of  a  tenement  within  the  statute 
as  will  give  a  settlement.  Nobody  who  reads  this  case  can  doubt  that  this 
was  a  hiring  by  the  pauper  of  a  cow  to  be  fed  on  the  pasture  of  him  who  let 
it.  .  The  facts  are  that  the  pauper  applied  to  Mr.  Evans,  the  owner  of  the 
farm  on  which  there  were  cows,  for  the  milking  of  a  cow:  the  owner  referred 
him  to  his  agent,  Harvey,  with  whom  the  pauper  agreed  for  a  cow  for  the  sea- 
son at  9/.,  and  a  particular  cow  was  pointed  out.  And  though  nothing  was 
said  as  to  how  or  where  the  cow  was  to  be  fed,  yet  Harvey  told  him  then 
that  the  owner's  farming-man  would  inform  him  in  what  pasture  the  cow 
was  to  be  first  milked ;  that  is,  on  what  particular  pasture  she  was  then 
fed.  Is  it  not  evidence  from  this  that  it  was  a  contract  for  the  hire  of  a  pas- 
tore-fed  cow?  It  is  objected  that  no  specific  land  was  pointed  out  on  which 
the  cow  was  to  be  fed ;  but  that  need  not  be  agreed  upon  ;  nor  need  it  have 
been  fed  upon  the  same  land  on  which  the  owner  was  residing.  It  is  clear 
however  that  this  cow  was  to  be  fed  upon  the  farm  in  the  occupation  of  Evans, 
or  upon  land  that  he  was  to  provide  for  her ;  and  in  fact  she  was  depastured 
upon  the  farm  all  the  season. 

Bayley,  J.  The  magistrates  ought  not  to  be  induced  to  send  up  cases  for 
oar  opinion,  if  they  have  no  doubt  upon  the  question  in  their  own  minds,  in 
order  to  avoid  incurring  unnecessary  expences.  Here  there  can  be  no  doubt 
that  the  contract  was  for  milking  of  a  cow,  which  should  be  pasture-fed 
daring  the  season  either  upon  land  of  the  farm  in  the  parish  where  the 
parties  contracted  and  were  residing,  or  at  least  within  a  reasonable  distance 
pf  it,  in  order  that  the  pauper  might  have  a  convenient  opportunity  of  com- 
ing to  milk  the  cow.  And  if  the  owner  had  fed  the  cow  otherwise  than 
upon  pasture,  an  action  by  the  pauper  would  have  lain  for  a  breach  of  the 
contract. 

Order  of  Sessions  confirmed. 
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The  King  v.  The  Justices  of  Denbighshire. 

14  East,  285.  June  26,  1811. 

A  Protestant  Dissenter  merely  stating  himself  as  one  who  "'preaches  to  several  congregations 
"  of  Protestant  Dissenters,"  without  shewing  that  he  has  nor  separate  congregation  at- 
tached to  him,  at  Much  teacher  or  preacher:  n  not  entitled  to  he  admitted  by  the  justices  m 
sessions  to  take  the  oaths  and  make  and  subscribe  the  declaration  as  required  by  the  toler- 
ation act,  1  W.  &  M.  c.  IS.,  in  order  to  qualify  himself,  under  the  8tb  clause  of  that  etat- 
ate,  to  officiate  as  such  teacher  or  preacher. 

J.  WILLIAMS  moved,  upon  the  8th  section  of  the  general  toleration  ac* 

I  W.  &  M.  c.  18.,  for  a  mandamus  to  the  justices  of  the  peace  of  the  county  o^ 
Denbigh  assembled  at  their  next  general  sessions  of  the  peace,  to  admit  David 
Lewis  to  take  the  oaths,  and  make  and  subscribe  the  declaration  required 
under  that  statute.  This  was  moved  upon  an  affidavit  of  David,  Lewis,  in 
which  he  described  himself  as  "  a  Protestant  Dissenter,"  who  "  preaches  to 
several  congregations  of  Protestant  Dissenters ;"  stating  the  circumstances  of 
his  application  to  these  justices  at  their  last  sessions,  and  of  his  tendering 
himself  to  take  the  oaths,  and  make  and  subscribe  the  declaration  mentioned 
in  the  statute :  that  the  chairman  of  the  court  required  of  him  a  certificate  of 
his  having  a  separate  congregation  ;  and  that,  upon  his  saying  that  he  had  no 
separate  congregation :  the  sessions  refused  to  administer  the  oaths  to  him, 
&e.  The  words  of  the  toleration  act  were  now  referred  to  as  being  very  gen* 
eral.  The  first  section  states,  that  neither  of  certain  disabling  statutes  therein 
mentioned  "  shall  be  construed  to  extend  to  any  person  dissented  from  the  church 
"  of  England  that  shall  take  the  oaths  mentioned  in  the  stat.  1  W.  &  M.  c.  1, 
"  and  shall  make  and  subscribe  the  declaration  mentioned  in  the  stat.  30  Car.  2. 
"  st.  2.  c.  1. ;  which  oaths  and  declaration  the  justices  of  peace,  at  the  general 
"  sessions  of  the  peace  to  be  held  for  the  county  or  place  where  such  persons 
"  shall  live,  are  hereby  required  to  tender  and  administer  to  such  persons  as  shall 

II  offer  themselves  to  take,  make,  and  subscribe  the  same,  and  thereof  to  keep  a  reg- 
"  ister."  And  then  the  8th  section  enacts  "  that  no  person  dissenting  from 
M  the  church  of  England  in  holy  orders,  or  pretended  holy  orders,  or  pretending 
n  to  holy  orders,  nor  any  preacher  or  teacher  of  any  congregation  of  Dissen- 
"  ting  Protestants,  that  shall  make  and  subscribe  the  declaration  aforesaid  and 
11  take  the  said  oaths  at  the  general  or  quarter  sessions  of  the  peace,  to  be  held 
11  for  the  county,  &c.  where  such  person  lives ;  which  court  is  hereby  empow- 
M  ered  to  administer  the  same ;  and  shall  also  declare  his  approbation  of  and 
"subscrib  the  articles  of  religion  mentioned  in  the  stat.  13  Eliz.  c.  12.  except," 
&c.  shall  be  liable  to  the  pains  and  penalties  of  the  stat.  17  Car.  2.  c.  2.,  and  13 
&  14  Car.  2.  c.  4.  "for  officiating  in  any  congregation  for  the  exercise  of  religion 
"  permitted  and  allowed  by  this  act."  This  provision,  it  was  contended,  applied 
to  all  teachers  or  preachers  of  Protestant  dissenting  congregations,  though  the 
teacher  or  preacher  applying  had  no  certain  or  specific  congtegation  attached  to 
him;  and  that  there  was  no  pretence  for  requiring,  as  the  chairman  of  the 
sessions  had  done  in  this  case,  a  certificate  from  any  congregation  that  the 
party  applying  was  the  teacher  or  preacher  of  such  congregation.  Such  a 
certificate  was  neither  required  by  that  statute,  or  by  those  of  the  10  Ann.  c. 
2.,  or  19  Geo.  3.  c.  44. 

Lord  Ellenborough,  C.  J.  then  enquired  whether  the  person  applying  now 
swore  to  the  fact  of  his  being  the  teacher  or  preacher  of  any  separate  congre- 
gation of  Protestant  Dissenters?  and  being  answered  in  the  negative; 

Bayley,  J.  asked  if  he  were  not  the  teacher  or  preacher  of  any  certain 
congregation,  under  what  description  in  the  8th  clause  of  the  act  he  brought 
himself? 
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J.  Williams  answered,  as  a  teacher  or  preacher  of  several  congregations  of 
Protestant  Dissenters,  though  not  attached  to  any  particular  separate  congre- 
gation of  his  own :  which,  he  contended,  was  not  necessary  within  the  scope 
and  intention  of  the  general  toleration  act;  for  that  was  meant  to  relieve,  on 
the  terms  prescribed,  officiating  dissenting  ministers  from  certain  penalties  im- 
posed by  former  statutes  for  teaching  or  preaching  at  all,  whether  to  separate 
congregations  of  their  own,  or  to  congregations  in  general  of  Protestant  Dis- 
senters :  and  therefore  the  act  ought  to  have  a  construction  co-extensive  with 
the  penal  statutes,  against  which  it  was  meant  to  relieve  upon  the  terms  of 
taking  the  oaths  and  making  and  subscribing  the  declaration  mentioned.  And 
at  all  events  the  statute  must  have  some  latitude  of  construction ;  otherwise 
every  person  applying  to  the  sessions  for  this  purpose,  and  stating  himself  to 
be  then  a  teacher  or  preacher  of  a  congregation,  before  be  has  qualified  himself 
by  taking  the  oaths  and  making  the  declaration  required,  would  hereby  admit 
himself  to  have  been  guilty  of  an  offence. 

Lord  Elljbnborovoh,  C.  J.  The  chairman  of  the  Sessions  might  have 
been  wrong  in  asking  this  person  for  a  certificate  of  his  having  a  separate 
congregation ;  but  still,  to  entitle  himself  to  succeed  in  his  application,  he 
ought  to  shew  himself  to  be  the  acknowledged  teacher  or  preacher  of  some 
particular  congregation,  or  to  bring  himself  within  some  other  disqualify- 
ing description  in  the  act,  in  order  to  be  entitled  to  the  exemption  which  he 
seeks. 

GaosE,  J.  concurred. 

Lb  Blanc,  J.  If  the  party  be  id  holy  orders,  or  pretend  to  holy  orders, 
though  he  have  no  particular  congregation  of  his  own,  he  would  come  within 
the  Sth  clause  :  but  if-  he  apply  merely  as  a  teacher  or  preacher,  not  pretend- 
ing to  holy  orders  he  must  state  himself  to  be  the  teacher  or  preacher  of  some 
particular  congregation  of  Protestant  Dissenters,  by  whom  he  is  recognized  in 
that  character. 

Bayley,  J.  This  clause  of  the  toleration  act  meant  to  relieve  persons  who 
bad  Protestant  dissenting  congregations  severally  attached  to  them,  at  the 
time  they  made  the  application  to  the  sessions,  from  the  penalties  imposed  by 
former  acts  for  officiating  as  preachers  of  such  congregations. 

Rule  refused  (a). 


Bowring  v.  Prichard. 

14  Eait,  289.    Jane  27, 1811. 

Write  issued  oat  of  th&§  court  against  persons  within  the  borough  of  Soutkwark  are  to  bo  di- 
rected to  the  sheriff  of  the  county  who  issues  hie  mandate  thereupon  to  too  bailiff  of  the 
borough,  and  not  to  the  bailiff  in  the  first  instance. 

DAMPIER  having  before  obtained  a  rule  nisi  for  discharging  the  defend- 
ant out  of  custody,  who  had  been  arrested  and  was  detained  upon  a  Writ  of 
latitat  issued  out  of  this  court  and  directed  to  the  bailiff  of  the  borough  of 
Southward  and  not  to  the  sheriff  of  Surry,  as  heTcontended  it  ought  to  have 
been,  upon  the  authority  of  Grant  v.  Bagge(b) ; 

Marryat,  on  shewing  cause,  admitted  the  principle  of  that  case,  that  the 
writ  must  be  directed  to  the  proper  officer  of  this  court ;  but  said  that  it  had 

(a)  See  the  11th  section  of  the  toleration  act,  which  exempts  from  serving  on  juries  and 
bearing  parochial  or  ward  offices  "  every  teacher  or  preacher  in  holy  orders  or  pretending  ho- 
"  ly  orders,  that  is  a  minister,  preacher,  or  teacher  of  a  congregation,  that  shall  take  the 
"  oaths." 

(6)  8  East,  128.;  and  vide  Rex  v.  Otnurt  6  East,  804,  sad  CarrtU  v.  Smallpag,  9 
East,  830. 
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never  yet  been  decided  that  the  bailiff  of  Southward  into  whose  liberty  the 
sheriff  could  not  enter,  was  not  the  proper  officer  of  the  court  for  the  execu- 
tion of  its  writs  within  the  borough.  He  said  that  writs  were  directed  from 
this  court  to  the  Lord  Warden  of  the  Cinque  Ports.     But, 

The  Court  said  that  their  officer  was  the  sheriff  of  the  county,  to  whom 
their  writ  was,  in  the  first  instance,  to  be  directed. 

Role  absolute. 


*     Denison  and  Others  v.  Richardson. 

14  East,  291.    June  28,  1811. 

The  plaintiffs  haying  by  indenture  (to  which  they,  and  L.  &  B.  and  the  defendant,  together 
with  others,  were  parties,)  covenanted  to  indemnify  the  Bank  of  England  against  the  ad- 
vance of  100,000/.  to  L.  and  B.  for  nine  months,  upon  certain  bills  of  exchange,  to  which 
the  plaintiffs,  aa  original  guarantees  to  the  Bank,  had  agreed  to  become  parties  by  drasrtag, 
accepting,  or  indorsing  the  same:  which  bills  were  stipulated  to  be  drawn,  accepted,  aid 
indorsed  for  certain  proportional  soma,  by  certain  of  the  parties,  (plaintiffs,)  in  manner  and 
form  as  agreed  upon ;  and  which  were  stated  as  intended  to  be  drawn  at  65  dayt  after  date, 
or  in  such  other  manner  aa  should  be  agreed  upon;  and  which  bQJs  might  be  renewed,  not 
exceeding  three  renewals  within  the  nine  months;  and  the  defendant,  aa  a  sub-guarantee 
(with  many  others,  whose  names  were  set  down  in  a  schedule,  each  for  a  certain  sum,) 
having  agreed  to  indemnify  the  plaintiffs  to  the  extent  of  20001.  against  any  loss  on  inch 
bills: 

Held  that  the  plaintiffs,  having,  on  the  failure  of  L.  and  B.t  been  obliged  to  pay  the  whole 
160,000/.,  with  interest,  to  the  Bank  for  its  advances  on  all  the  bills,  it  was  not  Decenary 
for  them,  in  declaring  on  the  covenant  against  the  defendant,  a  sub-guarantee,  for  the 
amount  of  his  particular  stipulated  indemnity,  to  specify  the  several  stoics  and  times  «f 
payment,  &c  of  the  different  bills  which  were  drawn,  accepted,  or  indossed  by  them;  such 
discriminating  particulars  of  the  mass  of  bills  drawn  having  become  unnecessary  in  the 
event,  inasmuch  as  the  plaintiffs,  the  primary  guarantees  of  the  Bank,  had  been  obliged  to 

Cy  the  whole  sum  for  which  all  the  bills  were  drawn;  and  consequently,  each  sab-guarantee 
d  become  liable  for  the  whole  amount  of  his  separate  sub-indemnity.  But  it  is  sufficient 
to  allege,  generally,  that  the  Bank  had  advanced  and  lent  to  I».  and  B.  the  whole  sum  of 
100,000/.  by  way  of  discount  on  certain  bitls  of  exchange  drawn,  accepted  and  indorud 
in  manner  and  to  the  respective  amounts  mentioned  in  the  indenture:  that  L.  and  B.  bid 


drawn  certain  bills  of  exchange  according  to  the  form  and  effect,  true  intent  and 
■  ing  of  the  indenture,  to  the  amount  of  100,000/.,  for  the  purpose  of  being  discounted  bjr 
the  Bank,  for  the  use  of  L.  and  B.  in  the  several  and  respective  amounts  mentioned  in  til 
deed,  videlicet,  (stating  the  amount  of  the  several  bills  for  the  proportional  sums,  and  the 
names  of  the  primary  guarantees  by  whom  they  were  to  be  drawn,  accepted,  or  indorsed, 
aa  agreed  upon;)  and  that  before  the  said  bills  became  due,  L.  and  B.  became  sua- 
ble to  pay  them,  and  did  not  at  any  time  pay  them;  hy  reason  of  which  the  pUio- 
trfla  were  obliged  to  pay  to  the  Bank  100,000/.  on  account  of  such  bills,  &c;  and  that  the 
defendant  (and  the  other  sub-guarantees)  had  not  indemnified  the  plaintiff*. 
But  as  the  facts  of  such  bills  having  been  drawn  and  become  doe,  (out  of  which  arose  the  ob- 
ligation of  the  plaintiffs  to  pay  the  Bank  the  amount  of  such  bills,  and  the  obligation  of  the 
defendant  to  indemnify  the  plaintiffs  for  his  proportion  of  such  payment,)  and  the  fact  of 
such  payment  by  the  plaintiffs,  constitute  the  gist  of  such  an  action,  they  must  be  alleged 
with  tine  and  place;  and  therefore,  where  it  was  only  alleged  that  the  Bank  (aAer  the 
deed  of  covenant,)  to  wit,  on  the  28th  of  August,  1810,  at  Westminster,  &c.  advanc- 
ed and  lent  to  L.  and  B.  100,000/.  by  way  of  discount  on  certain  bills  of  exchange,  &c 
(aa  before:)  that  L.  and  JB.  drew  certain  billt  of  exchange,  &c  to  the  amount  of  100,000/. 
etc  which  said  bills  were  accepted,  &c:  that  before  the  said  bill  became  doe,  L  and  B> 
became  unable  to  pay,  &c:  by  reason  of  which  said  premises  the  plaintiffs  became  oasn)- 
fied,  and  forced  and  obliged  to  pay,  and  did  then  and  there  necessarily  pay  the  Bank 
100,000/.  on  account  of  such  bills,  etc:  the  time  waa  held  to  be  insufficiently  laid;  for  the 
word  then  must  refer  to  the  28th  of  August,  the  very  day  of  the  advance  by  the  Bank  opee 
the  bills,  which  could  not  have  become  doe  till  a  subsequent  day;  and  then  it  would  nega- 
tive the  allegation  that  the  plaintiffs  wen  forced  and  obliged  to  pay  the  Bank  on  the  sum 
day,  and  make  the  whole  repugnant  and  senseless;  and  advantage  may  be  taken  of  tha 
on  special  demurrer. 

THE  plaintiff  declared  in  covenant,  that  by  an  indenture  of  the  25th  of 
August  1810,  between  Lowndes  and  Batestm  of  the  first  part,  the  plaintiffs  of 
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the  second  part,  and  certain  persons  whose  names,  &c.  were  scheduled  in  a 
schedule  annexed,  (amongst  others  the  defendant,)  of  the  third  part ;  reciting 
that  Lowndes  and  Bateson,  Brokers  at  Liverpool,  had  represented  to  the  other 
parties,  that,  in  consequence  of  recent  failures  in  certain  mercantile  houses 
with  whom  they  were  connected,  they  were  unahle  at  present  to  meet  their 
engagements,  and  that  their  embarrasments  weie  only  of  a  temporary  nature, 
and  that  if  they,  Lowndes  and  Bateson,  could  procure  a  loan  of  100,0002.  for 
9  months,  they  should  be  able  to  re-pay  it  with  interest,  and  retrieve  their  af- 
fairs, and  proceed  with  their  business  :  and  also  reciting  that  Lowndes  and 
Bateson  had  applied  to  the  Bank  of  England  to  lend  them  100,0002.,  which 
the  Bank  had  agreed  to  do,  by  way  of  discount  of  certain  bills  of  exchange  to 
be  respectively  drawn,  or  accepted,  or  indorsed,  respectively  by  the  said  par- 
ties of  the  second  part,  in  manner  and  to  the  respective  amounts  therein  af- 
termentioned :  and  also  reciting  that  the  plaintiffs,  on  application  of  Lowndes 
and  Bateson,  had  agreed  to  draw,  accept,  indorse,  or  otherwise  become  parties 
to  bills  of  exchange  to  the  amount  of  100,0002.,  with  interest,  for  the  purpose 
of  the  same  bills  of  exchange  being  discounted  by  the  Bank  of  England  for  the 
use  of  Lowndes  and  Bateson  in  the  following  respective  amounts,  that  is  to 
say,  (and  then  it  apportioned  the  sums  for  which  the  different  plaintiffs,  being 
the  representatives  of  six  several  houses,  were  amongst  themselves  to  lend 
their  names  upon  the  bills,  amounting  to  the  100,0002.;)  and  also  reciting 
that  such  advances  were  agreed  to  be  made  in  bills  as  follows ;  .that  is  to  say, 
the  sum  of  15,0002.  in  a  bill  or  bills  to  be  drawn  by  Lowndes  and  Bateson  on 
the  said  D.  Rainier,  H.  Ballard,  and  /.  Morgan  (being  one  of  the  houses 
represented  by  the  plaintiffs)  by  their  aforesaid  firm,  and  made  payable  to,  or 
to  the  order  of  the  said  /.  Dennison,  T.  Shepherd,  and  T.  Wilkinson,  (anoth- 
er house  represented  by  the  plaintiffs,)  under  their  aforesaid  firm ;  (and  so  it 
proceeded  in  like  form  and  manner  to  specify  the  amount  of  the  several  other 
bills  agreed  to  be  drawn,  accepted,  or  indorsed  by  the  respective  houses,  rep- 
resented by  the  plaintiffs,  to  the  amount  of  the  100,0002.  stipulated  to  be  ad- 
vanced;) and  which  several  bilk  of  exchange  were  intended  to  be  drawn  and 
made  payable  at  65  days  after  date,  or  in  such  other  way  or  form  as  such  bills, 
for  such  advances,  should  be  drawn,  accepted,  or  indorsed  by  the  parties  of 
the  first  and  second  part,  or  any  of  them,  or  as  might  thereafter  be  agreed  up- 
on between  Lowndes  and  Bateson  and  the  plaintiffs  ;  and  which  bills  might  from 
time  to  time  be  renewed,  not  exceeding  three  renewals  thereof  as  aforesaid  ; 
and  that  the  plaintiffs  had  agreed  to  enter  into  such  engagements  by  means  of 
such  bills  of  exchange  upon   the  express  agreement,  condition   and  stip- 
ulation, that  they  should  be  indemnified  and  saved    harmless  by  the  parties 
of  the  third  part  (including  the  defendant):  and  also  reciting  that  the  panies 
of  the  third  part  had  accordingly  agreed  so  to  indemnify  the  plaintiff  in  the 
proportion,  and  in  the  manner  thereinafter  mentioned  :  the  indenture  witness- 
ed, that  the  parties  of  the  third  part  severally  (but  not  jointly)  covenanted  with 
the  nlaintifis  to  indemnify  them  against  all  payments,  losses,  claims,  and  de- 
mands, which  might  be  made  against  the  plaintiffs,  or  any  of  them  by  the 
Bank  of  England,  or  by  any  person,  on  account  of  the  said  several  bills  of 
exchange,  amounting  in  the  wnole  to  100,000/.  and  interest,  so  to  be  drawn, 
accepted,  or  indorsed,  by  or  to  which  the  plaintiffs  should  or  might  be  in  anywise 
parties  as  aforesaid,  and  so  to  be  discounted  by  the  Bank  of  England  as  afore- 
said, and  against  all  actions,  &e.  to  be  prosecuted  against  the  plaintiffs  upon 
or  on  account  of  the  said  bills  of  exchange ;  with  a  proviso  that  the  parties 
of  the  third  part  (including  the  defendant)  should  only  be  liable  severally  for 
the  respective  sums  set  opposite  their  names.    Then  the  plaintiffs  averred,  that 
the  defendant  was  one  of  the  parties  of  the  third  part  named  in  the  schedule, 
&c.  annexed  to  the  indenture ;  and  that  20002.  was  set  opposite  to  his  name. 
That  the  Bank  of  England  afterwards,  to  wit,  on  the  28th    of  August 
1810,  at  Westminster,  &c.  advanced  and  lent  to  Lowndes  and  Bateson,  the 
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sum  of  100,000/.  in  the  indenture  mentioned,  by  way  of  discount  of  certain 
bills  of  exchange,  drawn,  accepted,  and  indorsed  in  manner  and  to  the  respec- 
tive amounts  herein  before  mentioned.  That  Lowndes  and  Bateson  drew 
certain  bills  of  exchange  according  to  the  form  and  effect,  true  intent  *nd  mean- 
ing of  the  said  indenture,  to  lue  amount  of  100,000/.,  for  the  purpose  of  their 
being"  discounted  by  the  Bank  of  England  for  the  use  of  Lowndes  and  Bate- 
son,  in  the  several  and  respective  amounts  before  mentioned ;  which  said  bills 
were  accepted  and  indorsed  according  to  the  form  and  effect,  true  intent  and 
meaning  of  the  said  indenture  ;  that  is  to  say,  a  certain  bill  of  exchange,  fee. 
drawn  by  the  said  /.  Lowndes  and  J.  Bateson  on  the  said  W.  J.  Denison,  T. 
Shepherd  and  T.  Wilkinson,  (presented  by  the  plaintiffs)  for  12,000/.,  payable 
to  the  order  of  Gideon,  Ac/eland,  and  Co.,  and  a  certain  other  bill,  dec.  (and  so 
it  proceeded  to  describe,  in  like  general  form  and  manner,  the  amounts  of  the 
several  bills  drawn,  and  the  parties  thereto,  in  the  same  terms  in  which  they 
wer*  before  described.)  That  before  the  said  bills  became  due  Lowndes  and 
Bateson  became  and  were  unable  to  pay  the  same,  and  did  not  at  any  time 
pay  the  money  due  on  such  bills  ;  by  reason  of  which  said  premises  the  plain- 
tins  became  damnified,  and  forced  and  obliged  to  pay,  and  did  then  and  then 
necessarily  pay  to  the  Bank  of  England  100,000/.,  on  account  of  such  bills  of 
exchange,  so  drawn,  accepted,  and  indorsed  as  aforesaid,  to  wit,  at  W.,  &c. 
The  plaintiffs  then  averred,  that  the  parties  to  the  indenture  of  the  third  part 
had  not  indemni6ed  them  against  the  payments  and  demands,  &c.  made 
against  the  plaintiffs  by  the  Bank,  on  account  of  the  said  several  bills,  of  ex- 
change, so  drawn,  accepted,  and  indorsed,  and  discounted  by  the  Bank  as 
aforesaid,  but  had  refused  so  to  do ;  of  which  the  defendant  had  notice.  And 
then  the  plaintiffs  averred,  that  though  they  had  performed  the  covenants  on 
their  part,  the  defendant  had  not  indemnified  them  against  all  payments,  losses, 
claims,  and  demands  upon  them  on  account  of  the  said  several  bills  of 
exchange  so  drawn,  accepted,  and  indorsed  as  aforesaid,  and  to  which  the 
plaintiffs  were  parties  as  aforesaid  :  nor  had  the  defendant,  so  being  one  of  the 
parties  to  the  said  indenture  of  the  third  part  as  aforesaid,  paid  the  said 
2000/.  so  set  opposite  to  his  name  as  aforesaid,  but  to  pay  the  same  though 
requested,  had  refused  ;  contrary  to  the  tenor  and  effect,  &c.  of  the  said  in- 
denture, to  wit,  at  W.,  &c.  There  was  another  count,  in  substance  the  same. 
The  defendant  demanded  oyer  of  the  indenture,  which  was  given,  and  then 
demurred,  and  assigned  these  special  causes  of  demurrer. 

1st.  That  the  dates  and  other  particulars  of  the  said  bills  of  exchange  men* 
tioned  to  have  been  drawn  by  Lowndes  and  Bateson  to  the  amount  of  100,000/. 
are  not  set  forth,  and  the  defendant  is  not  informed  what  bills  in  particular 
are  meant  or  alluded  to,  against  which  the  parties  to  the  said  indenture  of  the 
third  part,  or  the  defendant,  hath  not  indemnified  the  plaintiffs.  And  thongh 
it  appears  by  the  said  indenture  that  the  bills  against  which  the  parties  of  the 
third  part  were  to  indemnify  the  plaintiffs  might  from  time  to  time  be  renewed, 
not  exceeding  three  renewals  thereof ;  yet  it  does  not  appear  whether  the  bills, 
which  the  plaintiffs  alleged  they  have  been  obliged  to  pay  to  the  Bank  of 
England,  were  the  first  set  of  bills  which  Lowndes  and  Bateson  were  author- 
ized by  the  indenture  to  draw,  or  whether  they  were  bills  drawn  under  the 
powers  of  renewal  contained  in  the  indenture,  and  whether  they  were  drawn 
under  the  first,  second,  or  third  renewal :  for  want  of  which  information 
the  defendant  cannot  tender  any  issue  whether  Lowndes  and  Bateson  have 
paid  the  said  bills,  or  otherwise  provided  for  them,  or  not ;  nor  can  the  de- 
fendant shew  in  what  manner  eitner  of  the  parties  to  the  indenture  of  the 
third  part  in  general,  or  the  defendant  in  particular,  have  indemnified  the 
plaintiffs  against  the  payments,  losses,  and  claims  made  against  them  by  the 
Bank  of  England.  And  also,  2dly,  for  that  the  indenture  provides  that  the  bills 
for  100,000/.,  to  be  drawn  by  Lowndes  and  Bateson,  were  to  be  drawn  at  w 
days  date,  or  in  such  other  way  or  form  as  such  bills  for  such  advances 
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should  b^  drawn,  accepted,  or  indorsed  by  the  parties  of  the  first  and  second 
part,  or  as  might  thereafter  be  agreed  a  poo  between  Lowndes  and  Bateson,  and 
the  parlies  of  the  second  part ;  yet  it  does  not  appear  whether  the  said  bills 
stated  to  be  so  drawn  by  Lowndes  and  Bateson  were  drawn  at  65  days  date,  or 
that  Lowndes  and  Bateson  and  the  said  parties  of  the  second  part,  bad  agreed 
upon  any  other  date  at  which  the  said  bills  were  to  be  drawn,  or  had  agreed 
opon  any  other  manner  for  drawing  them ;  so  as  to  shew  in  what  certain 
manner  the  said  bills  were  drawn,  or  whether  they  were  drawn  according 
to  the  form  and  intent  of  the  indenture.  And  3dly,  for  that  it  does  not  ap- 
pear that  the  said  bills  in  the  indenture,  alleged  to  have  been  drawn  by 
hnmies  and  Bateson  to  the  amount  of  100,0002.,  for  the  purpose  of  being  dis- 
counted by  the  Bank  of  England,  were  in  fact  discounted  by  or  delivered  to 
the  Bank,  or  that  the  Bank  ever  advanced  money  to  Lowndes  and  Bateson 
oo  the  bills  in  the  declaration  alleged  to  have  been  drawn  to  that  amount 
And  also,  4thly,  for  that  it  does  not  appear  by  the  declaration  that  when 
the  said  bills  therein  stated  to  be  so  drawn  becamt  due,  any  demand  for 
payment  was  made  by  the  holders  thereof  upon  the  drawers,  or  upon  Lowndes 
aod  Bateson.  And  also,  0th ly,  for  that  it  does  not  appear  how,  or  for  what 
reason,  the  plaintiffs  were  obliged  to  pay  the  sum  of  100,0002.  on  account  of  the 
said  bills  mentioned  in  the  declaration  to  have  been  drawn  by  Lowndes  and 
Bateson,  inasmuch  as  it  does  not  appear  that  the  plaintiffs  ever  accepted  the 
said  bills ;  and  in  case  they  had  accepted  them,  tbey  were  liable,  in  the  first 
instance,  to  pay  the  amount  of  them,  as  acceptors,  to  the  holders  thereof,  and 
could  not  be  liable  by  reason  of  any  default  in  Lowndes  and  Bateson,  who 
were  themselves  only  liable  in  default  of  the  drawers.  And  also,  6tbly, 
for  that  it  does  not  appear  that  the  several  sums  paid  by  the  plaintiffs  to  the 
Bank  of  England  were  paid  upon  any  bills  upon  which  the  Bank  had  ad- 
vanced any  money.  And,  7th ly,  for  that  there  is  no  time  stated  when,  nor 
toy  place  or  venue  stated  where  Lowndes  and  Bateson  drew  the  said  bills  al- 
leged to  have  been  drawn  by  them  to  the  amount  of  100,000 J.  And  there  is 
no  Proper  time  stated  when  the  plaintiffs  paid  the  said  10O,0O0Z.  to  the  Bank: 
aod  though  it  is  alleged  that  the  plaintiffs  then  paid  the  said  sum ;  yet  as 
the  word  then  must  be  referred  to  the  last  antecedent  in  time,  and  the  last 
antecedent  in  time  is  the  time  when  the  Bank  is  alleged  to  have  advanced 
to  Lowndes  and  Bateson  the  said  100,000/.,  the  allegation  of  time  is  repug- 
nant and  inconsistent,  dec. 

The  Court,  after  hearing  /.  Clarke,  in  support  of  these  several  causes  of 
demurrer,  and  Toddy,  contra,  overruled  all  the  objections,  except  as  to  the 
want  of  alleging  time  and  place  to  the  drawing  of  the  bills,  and  their  pay- 
ment by  the  plaiotiffs  when  due.  As  to  the  other  objections,  they  said  that 
the  precise  amount  agreed  upon  having  been  advanced  by  the  Bank  on  dis- 
count of  Lowndes  and  Batesoris  bills,  and  the  precise  amount  of  such  advance 
paid  by  the  plaintifis,  it  was  immaterial  what  the  dates  of  the  bills  were :  how- 
em  it  might  have  been  necessary,  if  the  plaintiff  had  only  taken  up  and 
paid  part  of  the  bills  drawn,  to  have  specified  those  which  they  had  so  paid. 
And  next  they  thought  that  it  did  sufficiently  appear  that  the  bills  which 
Lnondes  and  Bateson  bad  drawn  were  those  which  the  Bank  had  discount* 
ed,  and  which  the  plaintiffs  had  taken  up  and  paid :  that  they  were  not  to 
presume,  as  it  was  not  so  stated,  that  the  bills  originally  drawn  by  Lowndes 
aod  Bateson  had  been  renewed  ;  but  that  if  they  had,  which  was  warranted 
by  the  deed,  it  was  in  substance  and  effect  the  same  thing,  if  the  first  set  of 
bills  had  been  discounted  by  the  Bank,  and  the  plaintiffs  had  been  at  last 
obliged  to  take  up  and  satisfy  the  renewed  bills  which  had  been  given  in 
lieu  of  the  first  set.  In  answer  to  another  objection,  that  the  bills  were  hot 
shewn  to  have  been  drawn  within  65  days  date,  or  in  what  other  manner 
•greed  upon  between  Lowndes  and  Bateson  and  the  plaintiffs  ;  and  that  as 
tg&inst  the  defendant,  who  was  only  a  surety,  it  was  necessary  to  shew  pre- 
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cisely  that  the  bills  were  drawn  according  to  the  power :  The  Court  farther 
said,  that  it  was  quite  immaterial,  as  the  bills  might  be  drawn  in  the  alterna- 
tive at  65  days,  or  hi  such  other  way  or  form  as  they  should  be  drawir,  &c.  to 
shew  which  way  they  were  drawn  :  the  omitting  to  state  it  was  only  avoiding 
a  frivolous  particularity,  which  the  case  in  the  event  did  not  require:  and  h 
was  alleged  generally,  that  the  bills  were  drawn  according  to  the  form  and 
effect,  true  intent  and  meaning  of  the  indenture,  which  was  sufficient,  where, 
in  the  event,  there  was  no  necessity  for  particularising  and  distinguishing 
them. 

But  with  respect  to  the  want  of  allegation  of  time  and  place,  Js.  Clarke 
contended  that  the  payment  of  the  bills  by  the  plaintiffs,  being  the  founda- 
tion and  gist  of  the  action,  ought  to  be  alleged  with  time  add  place,  accord- 
ing to  the  rule  given  in  6  Com.  Dig.  Pleader,  (G)  19.  That  tne  allegation, 
that  the  plaintiffs  were  then  and  there  obliged  to  pay  to  the  Bank  100,000/. 
on  account  of  such  bills,  must  refer  to  the  only  antecedent  of  time  mentioned, 
namely,  the  28th  of  August  1810,  when  the  bills  were  drawn,  and  the  mon- 
ey advanced  on  them  by  the  Bank ;  which  makes  it  repugnant  and  senseless: 
for  the  defendant,  who  was  to  indemnify  the  plaintifis  for  his  proportion 
against  the  default  of  Lowndes  and  Bateson,  the  drawers,  or  acceptors,  could 
not  become  liable  on  the  very  day  the  bills  were  drawn.  [Le  Blame,  J.  That 
would  be  before  the  bills  became  due.]  A  repuguant  date  is  never  aided  un- 
less after  verdict. 

Toddy,  contra,  argued  that  the  allegation  of  time,  as  to  the  payment  of  the 
bills  by  the  plaintiffs,  was  unnecessary  in  covenant,  where  it  is  sufficient  to 
set  out  the  covenant  and  the  breach  of  it ;  and  the  mode  of  damnification 
need  not  be  stated  with  particularity.  [Lord  EUenborough,  C.  J.  The  plain- 
tifis have  properly  set  out  their  damnification  ;  but  the  only  question  is  wheth- 
er, as  it  is  here  set  out,  that  they  ••  then  and  there"  necessarily  paid  so  much 
to  the  Bank,  that  must  not  be  "taken  to  refer  to  the  day  of  the  advance,  the 
last  antecedent  of  time  :  but  the  plaintifis  could  not  necessarily  be  forced  to 
pay  the  bills  of  exchange  on  the  very  day  when  the  money  v*as  advanced  oo 
such  bills.  Baylry,  J.  If  the  plaintifis  voluntarily  incurred  a  damnification 
they  could  not  recover  upon  it.]  Supposing  the  words  "  then  and  there''  to 
refer  to  the  date  of  the  advance,  it  could  not  constitute  a  defence  to  this  ac- 
tion for  an  indemnity,  that  the  plaintiffs  had  paid  the  Bank  before  the  day  that 
they  were  obliged  to  do  so ;  this  action  against  the  surety  not  having  beep 
brought  till  after  the  bills  had  become  due  and  the  principals  had  been  damni- 
fied. [Baylty,  J.  But  still  it  does  not  support  the  plaintifis1  allegation, 
that  they  were  then,  i.  e.  on  the  28th  of  August  1810,  necessarily  obliged  to 
pay  the  Bank.] 

Lord  Ellenbohoush,  C.  J.  The  plaintifis  cannot  support  their  allega- 
tion, that  by  reason  of  the  premises  they  were  forced  and  obliged  to  pay, 
and  did  then  and  there  necessarily  pay  the  Bank  their  advance  on  the  bills, 
when  it  appears  by  reference  to  the  only  antecedent  of  time  mentioned,  that 
this  was  on  the  very  day  of  the  advance  on  the  bills,  and  that  the  plaintiffs 
must  have  paid  it  voluntarily*  I  was  considering  whether  the  words, w  did 
then  and  there  necessarily  pay,"  might  not  be  referred  to  the  time  and  place 
when  and  where  the  plaintifis  were  forced  and  obliged  to  pay  the  money ;  hat 
still  there  would  want  an  allegation  of  time  and  place  when  and  where  they 
were  forced  and  obliged  to  pay.  All  this  waste  of  paper,  time,  and  eipence 
might  have  been  saved  by  the  addition  of  a  few  words  as  to  time  and  pitce. 

The  Court  then,  on  the  application  of  the  plaintiffs'  counsel,  gave  leate  » 
amend,  on  payment  of  costs. 
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Bateman  v.  Smith.. 

14  East,  801.    Jane  28,  1811. 

IT  the  pfoiatiflb  toe  to  a  superior  court  for  *  demand  of  above  40s ,  whieh  at  the  trial  is  eat 
down  below  that  asm  by  the  defence  of  infancy  ;  and  the  jury  thereupon  yind  the  damam* 
for  tkt  plaintiff  under  40a, ;  the  defendant,  residing  io  Middle**  at  the  time  of  the  action 
brought,  and  liable  to  ho  eammonod  to  the  county  court  there,  is  entitled,  under  the  atat. 
28  G.  2.  e.  88.  a.  19.,  to  enter  a  suggestion  on  the  roll  to  that  effect  entitling  him  to  double 
cools  of  suit 

THE  plaintiff  brought  assumpsit  against  the  defendant  to  recover  32.  15*. 
44.,  which  was  partly  for  beer  sold  and  delivered,  and  partly  for  money  lent 
to  the  defendant  The  latter  pleaded  the  general  issue,  and  set  up  the  defence 
of  infancy  at  the  trial.  The  plaintiff  contended  that  the  debt  was  for  necessa- 
ries :  but  Lord  EllenSarough,  C.  J.  at  the  sittings  at  Westminster,  overruled 
the  demand  for  the  money  lent,  as  for  necessaries ;  and  under  his  Lordship's 
direction,  the  jury  only  allowed  part  of  the  plaintiff's  demand  for  the  beer, 
to  the  amount  of  12.  13*.,  for  which  tbey  gave  their  verdict  Whereupon  a 
rule  nisi  was  obtained  by  Park  on  a  former  day,  for  entering  a  suggestion  on 
the  plea-roll,  that  the  defendant  was  an  inhabitant  of  and  residing  in  Middle- 
sex at  the  time  of  the  action  commenced,  in  order  to  entitle  her  to  double  costs 
upon  the  Middlesex  county  court  act,  23  G.  2.  c.  33.  s.  19. 

Garrow  and  Lowes  now  opposed  the  rule,  and  contended  that  the  case  was 
not  within  the  statute,  as  the  law  allowed  in  the  first  instance  of  a  debt  con- 
tracted by  an  infant,  though  the  infant  might  afterwards  avoid  it  at  her  elec- 
tion :  hut  till  the  trial  it  could  not  be  told  that  the  defendant,  who  had  only 
pleaded  the  general  issue,  would  set  up  the  defence  of  her  infancy  to  avoid  it : 
and  here  the  original  debt  was  above  40*.  and  therefore  not  within  4.he  mean* 
ing  of  the  act  In  like  manner  as  a  debt  reduced  by  a  set-off  below  40*.  had 
been  held  not  to  be  within  the  act. (a)     Bat 

Lord  Ellbnborough,  C.  J.  said,  that  it  was  assuming  the  whole  question 
here  to  say,  that  the  original  defy  was  above  40*. ;  for  the  jury  had  found  the 
damages  to  be  under  40*. ;  which  entitles  the  defendant  to  recover  double  costs 
by  the  very  words  of  the  act  under  consideration. 

Per  Curiam,  Rule  absolute. 


Legatt  v.  Tollervey. 

14  East,  802.    June  28,  1811. 

If  the  plaintiff  in  an  action  for  a  mslicioos  prosecution  offer  to  prove  at  the  trial  the  original* 
record  of  the  indictment  and  acquittal,  or  a  true  copy  thereof,  such  evidence  mast  bo  re- 
eetvetl,  thoagh  there  Were  no  order  of  the  court  or  fiat  of  the  Attoraey-Geneial  allowing  the 
plaintiff  a  copy  of  such  record  ;  bot  the  officer  who,  without  such  authority,  prod  noes  the 
record  or  gives  a  copy  of  it  to  the  party,  ia  answerable  for  the  contempt  of  conrt  in  so  do- 
ing ;  and  the  Judge  at  nisi  prios  would  not  compel  him  to  produce  the  record  in  evidence, 
without  such  authority. 

THIS  was  an  action  on  the  case  for  a  malicious  prosecution  of  the  plaintiff 
by  the  defendant  for  a  felony;  and  at  the  trial  before  Heath,  J.  in  Sussex*  it 
was  stated  by  the  plaintiff's  counsel  in  opening  his  case,  that  a  bill  of  indict- 
ment (or  a  felony  had  been  preferred  by  the  defendant  against  the  plain- 
Co)  Vide  ATCollum  v.  Carr,  1  Boa.  &  Poll.  2*8.  Bnt  see  Clarke  v.  4**«to,  8  East,  28, 
where  that  cane  waa  doubted,  and  a  debt  reduced  below  40*.  by  port  payment  before  action 
brought,  waa  held  to  bo  within  the  Southwark  Court  of  Requests  act.  And  the  like  con- 
struction waa  pat  upon  the  London  Court  of  Requests  act  in  Born  v.  Hughet,  ib.  847. 
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tiff  at  the  Quarter  Sessions  of  the  peace  for  the  county  of  Sussex,  on  which 
the  plaintiff  was  tried  and  acquitted  :  and  then  another  hill  was  preferred  for 
the  same  offence,  which  the  grand  jury  did  not  find :  and  the  plaintiff 
afterwards  called  an  officer  of  that  court  as  a  witness,  who  produced  the  indict- 
ments ;  but  as  it  did  not  appear  that  either  the  court  of  Quarter  Sessions 
or  the  Attorney-General  had  authorised  a  copy  of  either  of  jthe  indictments 
to  be  given  to  the  plaintiff,  the  learned  Judge  .would  not  sutler  either  to  be 
proved,  and  nonsuited  the  plaintiff;  relying  on  the  authority  of  the  case  of 
Evans  v.  PhilHps(a,)  at  Monmouth  summer  assizes  1763,  in  which  Mr.  Bar- 
on  Adams  declared  that  he  should  look  on  the  copy  of  an  indictment  as  sur- 
reptitiously taken,  and  not  to  be  regarded,  unless  the  court  had  been  applied 
to  and  had  ordered  such  copy.  That  if  the  plaintiff  had  a  right  to  a  copy  of 
the  indictment,  the  usual  application  to  the  court  or  to  the  Attorney-General 
was  unnecessary  :  if  the  plaintiff  had  no  such  right,  it  should  not  be  left  to 
the  discretion  of  the  officer,  of  the  court,  whether  or  not  the  action  might 
be  brought.  A  motion  was  made  for  setting  aside  the  nonsuit,  on  the  ground 
that  the  want  of  an  order  from  the  court  for  a  copy  of  the  indictment  was  not 
necessary  to  found  the  plaintiff's  right  of  action,  whatever  difficulty  be 
might  be  under  in  obtaining  the  necessary  proof  of  his  ease  without  the  aid  of 
such  an  order ;  and  a  rule  nisi  having  been  granted  ; 

Best,  Serjt.  D'Oyley  and  Roe  now  opposed  the  rule,  and  insisted  that,  ss 
the  officer  who  produced  the  records  from  the  Sessions  bad  no  authority  from 
that  court,  nor  any  fiat  from  the  Attorney -Genera  I  for  that  purpose,  it  was 
a  wrongful  act  and  breach  of  his  duty,  and  therefore  the  evidence  was  pro* 
perly  rejected.  They  referred  to  the  general  order  made  by  the  judges  at 
the  Old  Bailey  in  the  16  Car.  2  (b),  (inter  alia,)  "  7.  That  no  copies  of  any 
indictment  for  a  felony  be  given  without  special  order*  upon  motion  made  is 
open  court,  at  the  general  goal  delivery ;  for  the  late  frequency  of  actions 
against  prosecutors,  (which  cannot  be  without  copies  of  the  indictment,) 
deterreth  people  from  prosecuting  for  the  king  upon  just  occasion ;"  which 
order,  they  observed,  had  been  constantly  arted  upon  ever  since,  and  was 
considered  by  Mr.  Baron  Adams  in  the  case  cited,  and  by  the  learned  Judge 
before  whom  this  cause  was  brought,  as  warranting  the  exclusion  of  any 
other  evidence  of  the  indictment  than  the  record,  or  an  examined  copy  of  it 
obtained  under  such  an  order.  They  also  insisted  upon  the  inconvenience 
of  contrary  practice,  which  is  adverted  to  in  the  order  itself.  [Le  Blanc,  J. 
observed,  that  if  the  officer  of  the  court  of  Quarter  Sessions  had  applied  to 
the  judge  at  nisi  prius,  and  stated  that  he  was  there  ready  to  produce  the 
records,  but  bad  no  order  of  the  court  to  do  so,  there  is  no  doubt  that  the 
judge  would  have  told  him,  that  he  was  not  bound  to  produce  them  on  the 
mere  application  of  the  party.  But  it  is  a  different  question  whether,  if 
•  offered  to  be  produced  in  evidence,  such  evidence  was  properly  rejected  for 
want  of  an  order. 

Shepherd,  Serjt.,  and  Courthope,  in  support  of  the  rule,  insisted  upon  the 
admissibility  of  the  records  in  evidence  when  ready  to  be  produced;  though 
the  officer,  without  an  order  for  the  purpose,  might  not  have  been  compellable 
to  produce  them  upon  an  ordinary  subpoena  duces  tecum.  The  order  can  nev- 
er be  necessary  to  make  the  record  or  an  examined  copy  evidence,  which  is 
evidence  per  se,  and  the  only  evidence  of  the  allegation  of  the  prior  indict- 
ment ;  though,  without  it,  the  court  would  neither  compel  the  officer,  if  pres- 
ent, to  produce  it,  or  attach  him  for  not  obeying  the  subpoena.  They  denied 
the  authority  of  the  case  before  Mr.  BaTon  Adams  ;  and  referred  to  Jorden  v. 


(a)  Resorted  from  a  MS.  in  Setwyn's  NL  Pri.  944. 

<*)  Thai  k  stated  at  cha  beginning  of  Kalyng's  Reports,  (p.  8.) 
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Uwis{a),  as  giving  the  better  rule ;  where  Lord  G.  J.  Lee,  in  an  action  for  a 
malicious  prosecution,  held  himself  bound  to  receive  in  evidence  a  copy  of 
the  indictment,  without  any  order  for  allowing  such  copy  to  the  plaintiff:  and 
the  plaintiff  having  obtained  a  verdict,  this  court  afterwards  refused  to  set  it 
aside. 

Lord  Ellshborouqh,  C.  J.  It  is  very  clear  that  it  is  the  duty  of  the  offi- 
cer, charged  with  the  custody  of  toe  records  of  the  court,  not  to  produce  a  re- 
cord but  upon  competent  authority,  which  at  the  Old  Bailey  is  obtained  upon 
application  to  the  court  pursuant  to  the  order  which  has  long  prevailed  theie ; 
and  with  respect  to  the  general  records  of  the  realm,  upon  application  to  the 
Attorney-General.  But  if  the  officer  shall,  even  without  authority*  have 
given  a  copy  of  a  record,  or  produce  the  original,  and  that  is  properly  proved 
in  evidence,  I  cannot  say  that  such  evidence  shall  not  be  received.  He  may 
incur  the  penalty  of  his  contempt  of  the  court,  and  he  may  be  warned  at  the 
time  of  his  peril  in  so  doing ;  and  a  discreet  officer  placed  in  such  situation 
would,  doubtless,  before  he  produced  the  record  or  gave  a  copy  of  it,  apply  to 
the  court,  and  state  the  circumstances  of  the  case;  and  it  cannot  be  doubted 
that  he  would  be  saved  harmless  in  doing  what,  after  such  disclosure,  the 
court  should  order  him  to  do.  But  still  I  cannot  help  thinking,  that  the  rule 
laid  down  by  Lord  G.  J.  Lee,  in  the  case  of  Jordan  v.  Lewis,  is  the  correct 
one.  The  order  made  at  the  Old  Bailey  was  there  read  by  way  of  objection 
to  the  evidence  offered :  but  the  Chief  Justice  said  that  he  could  pot  refuse  to 
let  the  plaintiff  read  the  copy  of  the  indictment,  though  obtained  without  any 
order  of  the  court  for  the  purpose.  If  the  production  of  such  an  order  were 
essential  to  the  validity  of  the  evidence,  then  if  the  evidence  of  the  record  of 
acquittal  on  the  former  prosecution,  or  a  true  copy  of  it,  were  found  as  a  fact 
in  a  special  verdict,  it  would  be  immaterial,  unless  the  order  of  the  Judge  or 

(a)  2  Stra.  1122.    The  following  it  a  mors  correct  note  of  that  ease,  from  Mr.  For  (Ft 

MO. 

Jordan  y.  LewU,  H.  IS  Geo.  2.  B.  R,— "The  plaintiff  and  one  Stebbing  were  indicted 
it  the  Old  Bailey  for  forging  a  promieenry  note,  and  acquitted;  and  the  court  ordered  5fed- 
Kftff  only  to  have  a  copy  of  hw  indictment;  bot  Jordan,  having  alto  procured  a  copy  of  the  in- 
dictment and  acqaittaf,  brought  an  action  agaiaat  the  defendant  for  a  matlcioaa  prosecution; 
iod  this  copy  waa  produced  io  evidence,  &c  It  waa  objected  that  the  copy  ought  not  to  be 
motived,  because  the  judge  had  refuted  to  grant  Jordan  a  copy  of  the  indictment;  and  the 
order  that  had  been  made  for  that  purpose  at  the  Old  Bailey  wae  produced:  Bot  Lu%  C.  J. 
who  triad  the  eaaee,  allowed  this  copy  to  be  given  in  .evidence:  and  the  preeeoutkw  appear- 
ing tt  be  malicious,  the  plaintiff  recovered  2001.  daoiagea;  bat  the  Chief  Justice  gave  the  de- 
undaat  leave  to  move  for  a  new  trial.    And  now 

Sir  Thot.  Abney  and  others  moved  for  a  new  trial,  and  that  the  plaintiff  might  answer  the 
natters  of  an  affidavit,  reciting  the  whole  circumotaaees  of  the  case,  and  charging  him 
with  procuring  the  copy  of  the  indictment  contrary  to  the  express  directions  of  the 


tod  per  Curiam.  This  being  a  copy  of  the  indictment,  the  court  could  net  refuse  receiving 
it  ia  evidence;  nor  could  the  court  take  notice  is  what  manner  it  was  obtained.  It  waa  like- 
wise held  that  to  procure  a  copy,  etc.,  contrary  to  the  directions  of  the  Old  Bailey,  could  not 
b  considered  as  a  oontempt(  1 )  of  the  court,  and  therefore  the  motion  was  denied.  But  the 
Chief  Justine  said  that  if  the  defendant  had  applied  sooner,  when  thai  action  waafirst  bronzbt, 
the  court  would  have  staid  proceediut*.  And  Chappie,  J.  said  that  the  defendant  might 
have  an  action  against  the  officer  for  giving  the  plaintiff  a  ropy  of  the  record;  for  he  ought 
Mt  to  have  drawn  up  the  copy,  &s.  that  was  granted  to  Btebbing,  as  if  both  defendants  had 
hiea  acquitted,  but  only  that  8ttbblng>  who  had  a  copy,  &e.  allowed  him,  waa  acquit- 
tal And  ha  said  that  he  had  known  that  dose.  Bed  tameu  quaere:  for  the  record  is  en* 
tire." 

Ia  Mr.  Justice  Clive't  note  of  the  asms  case  it  is  said  to  have  been  "  doubted  by  the 
"art,  whether  the  defendant  could  net  roaWain  aa  action  on  the  case  against  the  officer  who 
had  granted  a  copy  of  the  indictment  contrary  to  the  orders  of  the  court."  However  that 
Bright  be,  H  seems  that  such  conduct  in  an  officer  would  be  a  high  contempt  of  the  eoart,  and 
fwhiMeaecordiagty. 

(1)  This  mast  be  anderstood  as  applied  to  the  plaintiff  m  the  action,  and  not  to  the 
« the  court. 
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court  before  whom  it  was  tried,  allowing  it,  were  also  proved  and  found.  Bat 
can  this  be  stated  ?  Even  if  it  were  found  negatively  that  the  Judge  or  coort 
bad  refused  to  allow  the  party  acquitted  a  copy  of  the  indictment;  yet  if,  in 
the  subsequent  action  for  a  malicious  prosecution,  the  plaintiff  gave  in  evi- 
dence that  which  he  was  able  to  prove  to  be  in  fact  a  true  copy  of  the  indict- 
ment, can'  it  be  said  that  it  would  not  be  available  ?  With  deference,  then,  to 
the  opinion  expressed  by  Mr.  Baron  Adams  in  the  case  cited,  by  which  ilooe 
the  opinion  of  the  learned  Jddge  appeals  to  have  been  governed  on  the  trial 
of  this  cause,  I  do  not  see  bow  the  circumstance  of  the  copy,  if  the  witness 
proved  it  to  be  a  true  copy  of  the  record,  having  been,  as  be  says,  surrepti- 
tiously taken,  can  afiect  the  validity  of  the  proof;  though  the  officer's  conduct 
in -lending  himself  as  a  voluntary  instrument  to  the  plaintiff's  purpose,  might 
properly  be  animadverted  upon  by  the  court.  The  order  made  at  the  OU 
Bailey  does  not  state  that  actions  against  prosecutors  cannot  be  maintained 
without  an  order  first  obtained  for  a  copy  of  the  indictment,  but  only  that  they 
cannot  be  maintained  without  copies. 

The  other  judges  assenting,  the  rule  for  setting  aside  the  nonsuit  was  made 
absolQte(l). 


Stoveld  v.  Hughes  and  Another. 

14. East,  80S.    Jaae  88, 1811. 

Hm  defendants  hating  told  a  quantity  of  timber,  then  lying  at  tboir  own  wharf,  to  D.  for 
billa  payable  at  a  future  day,  which  timber  was  then  marked  by  />.,  and  a  amail  part  rf  H 
waa  forwarded  by  the  defendants*  to  one  piece,  and  part  to  another,  and  then  D.  before  the 

'  time  of  payment  arrived,  sold  the  whole  to  toe  plaintiff,  who  notified  sncb  sale  to  the  de- 
fendants, and  waa  answered  that  it  waa  very  we//,  and  then  in  the  presenee  of  the  defend- 
ants the  plaintiff  marked  all  the  timber  lying  at  their  wharf,  and  afterwards  marked  that 
which  had  been  forwarded  to  the  ether  two  atagea:  held  that  the  defendant!,  after  wee 
assent  to  the  transfer,  and  aooh  marking  by  the  plaintiff,  could  not  retain  or  stop  any  of 
the  (irnber,  aa  in  transits ,  upon  the  sabseqoent  insolvency,  before  the)  day  of  payment,  of 
2).,  the  original  vendee,  to  whom  payment  had  been  made  by  the  plaintiff,  whatever  o>e> 
tioa  there  might  have  been  as  between  the  original  vendors  and  vendee. 

IN  trover  for  timber,  which  was  tried  before  the  Lord  Chief  Baron  in  Sus- 
sex, in  the  sutnmer  of  1910,  it  appeared  that  the  timber  was  originally  the 
property  of  the  defendanta,  and  was  lying  at  their  wharf  at  Moat  Bridge  en 
the  25th  of  November  1600,  when  it  waa  sold  by  them  to  W.  and  H.  Dim, 
and  was  thereupon  jointly  marked  by  the  servants  and  agents  of  the  defend- 
ants and  the  Dixon*  with  the  letters  W.  H.  27.  and  'with  a  private  mark  of 
the  latter,  in  the  presence  of  the  defendants,  who  then  said  that  they  would 
send  the  timber  to  Shoreham.  The  price  to  be  paid  by  the  Dixons  was  l'j27i. 
and  their  agent  gave  the  defendants  bills  to  that  amount  at  the  usual  credit,  in 
this  trade,  of  three  months.  A  small  quantity  of  the  timber  .was  soon  after- 
wards forwarded  by  the  defendants  to  JEgypt. wharf,  (which  is  a  stage  for  de- 
livery when  it  ia  to  be  carried  to  London*)  and  another  small  quantity  was 
forwarded  by  them  to  Shoreham  whaTf.  The  rest  remained  at  Moat  Bridge 
wharf,  and  was  sold  some  time  early  in  December  by  the  Dixons  to  the  plain- 
tiff*, who  paid  them  for  the  same.  Between  the  16th  and  29th  of  December, 
(tot  the  witnesses  differed  aa  to  the  day*)  Wilkinson*  the  plaintiff's  agent, 
came  to  Moat  Bridge  wharf,  with  a  notice  from  the  Dixons  to  deliver  the  lira- 
oer  to  the  plaintiff*.  Wilkinson  there  saw  Hughes,  one  of  the  defendants, 
whom  he  informed  that  the  plaintiff  had  bought  the  timber  of  the  Dixons;  to 
which  Hughes  answered,  that  it  was  very  well,  and  that  he  would  go  out  with 
him  and  show  him  the  timber :  they  accordingly  went  on  the  wharf,  where 

(1)  Vide  PhiHippa*  E?id.  S23. 
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Wilkinson  found  the  timber  before  marked  by  tbe  Dixons,  on  which  he  put 
the  further  mark  of  W.  S.  the  plaintiff's  initials  ;  and  some  of  the  timber  was 
thus  marked  in  the  presence  of  the  defendant  Hughes.  Wilkinson  then  told 
Hughes  to  send  no  more  of  the  timber  to  the  Dixons,  to  which  Hughes  made 
no  objection.  The  timber  was  not  proved  to  have  been  measured  on  the  part 
of  the  plaintiff,  but  he  had  given  Wilkinson  an  account  of  it,  which  Hughes 
compared  with  his  own  account  of  it,  and  it  was  found  that  they  a  greed.  It 
appeared  further,  that  the  Dixons  were  suspected  by  the  plaintiff  to  be  in  a 
failing  condition  early  in  the  months  of  December  ;  on  the  4th  of  January 
1810,  Hughes  said  to  the  plaintiff,  that  the  time  of  payment  (meaning  of  the 
Dixons'  bills  to  tbe  defendants  for  the  price  of  the  timber,)  was  coming  round, 
and  that  be  must  see  the  Dixons  upon  it ;  otherwise  he  must  come  to  the 
plaintiff,  as  he  understood  that  he  had  bought  it:  on  which  the  plaintiff  told 
Hughes  that  he  had  settled  with  the  Dixons*  who  had  got  bills  for  the  amount ; 
and  that  he  was  apprehensive  the  defendants  would  not  be  paid.  The  defend* 
ants'  bills  from  the  Dixons  were  in  fact  dishonoured,  and  the  defendants  claim* 
ad  to  stop  in  transitu  as  well  the  timber  which  bad  been  seat  forward  to  Mgypt 
and  Shoreham  wharfs,  which  be  bad-  given  notice  to  the  respective  wharfin- 
gers not  to  deliver  to  the  plaintiff,  as  that  part  which  still  remained  at  Moat 
Bridge  wharf;  the  whole  of  which  timber  at  each  place  had  been  sold 
by  the  Dixons  to  the  plaintiff,  and  marked  by  btm  in  the  manner  before  stat- 
ed. A  formal  demand  of  tbe  timber  was  made  by  the  plaintiff  on  tbe  defend- 
ants at  Moat  Bridge  wharf  on  the  5th  of  March,  who  refused  to  deliver  it; 
and  on  the  6th  of  April,  another  demand  was  made  of  them  to  draw  down  the 
remainder  of  the  timber  to  the  barges,  when  an  offer  was  made  to  pay  tbe 
wharfage,  if  any  were  due :  but  the  defendant  Hughes  said  that  no  wharfage 
was  due,  and  refused  to  part  with  it.  The  wharfingers  of  Mgypt  and  Shore- 
hem  wharves  proved  that  parts  of  she  timber  had  been  delivered  there  by  the 
defendants  oa  account  of  the  Dixons;  but  the  plaintiff's  mark  was  on  it  as 
well  as  that  of  the  Dixons*.  and  tbe  Shoreham  whar6nger  afterwards  u.^ed 
some  of  h  by  the  permission  of  tbe  plaintiff,  and  was  to  pay  him  for  it :  but 
ke  had  before  had  the  leave  also  of  the  Dixons  to  use  some  part,  and  they  had 
told  him  they  should  send  for  the  rest  to-forward  k  to  London.  The  whar- 
fingers afterwards  received  notice  from  the  defendants  not  to  deliver  it.     . 

The  question  made  at  the  trial  upon  the  whole  of  the  evidence  was  wheth- 
er there  was  such  a  delivery  of  the  timber  by  the  defendants  to  the  Dixons,  as 
would  prevent  the  defendants  from  stopping  it  in  transitu  against  the  vendee 
of  the  Dixons  ;  and  a  verdict  passed  for  the  plaintiff,  by  the  direction  of.  the 
Lord  Chief  Baron,  for  1027/.,  the  value  of  the  timber ;  his  Lordship  relying 
principally  on  the  part-delivery(a)  of  the  timber  which  bad  been  made  by  the 
defendants  on  account  of  the  Dixons  at  Mgypt  and  Shoreham  wharfs ;  and  on 
the  notice  to  tbe  defendants  of  the  sale  by  the  Dixons  to  the  plaintiff,  to  which 
the  defendants  had  made  no  objection :  and  considering  the  contract  to  be  en- 
tire, and  the  bills  received  by  tbe  defendants  from  the  Dixons  to  have  been  re- 
ceived for  the  whole ;  that  the  possession  of  a  pert  by  the  Dixons  under  that 
entire  contract  and  payment,  arid  the  implied  assent  of  the  defendants  to  the 
tale  made  by  the  Dixons  to  the  plaintiff*  bound  the  defendants  to  deliver  the 
remainder  of  the  timber  to  tbe  vendee  of  the  Dixons  ;  although  the  greater 
part  of  it  still  remained  on  tbe  wharf  of  the  defendants*  and  the  Dixons9  bills 
had  ultimately  been  dishonoured. 

A  new  trial  was  moved  for  in  last  Michaelmas  term,  when  the  court  recom- 
mended, if  the  parties  could  agree  upon  the  facts,  to  state  them  in  a  special 
cue;  but  this  pot  having  been  settled,  the  question  before  made,  as  t'»  the  d*> 

(«)  Vidt  Slubey  v.  Reyivard,  1  fl.  Blae.  M4,  and  Hammond  v.  Jtndsrton,  1  New  Rep. 
**•   Bailee  also  Hanton  v.  Meyer,  0  East,  626,  on  this  doctrine. 
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fendants'  right  to  stop  the  goods  in  transitu,  now  came  on  to  be  argued  upon 
the  judge's  report 

Garrow  and  D'Oyley  shewed  cause  against  the  role,  and  contended  that 
the  circumstances  of  the  case  shewed  an  actual  delivery  of  the  timber  by  tbe 
defendants  to  the  Dixon*,  tbe  original  vendees,  in  tbe  first  instance,  and  after* 
wards  to  tbe  plaintiff,  the  sub- vendee ;  either  of  which  would  be  sufficient  to 
sustain  tbe  action  :  and  that  the  defendants,  after  such  actual  delivery,  bad  no 
lien  on  the  timber  for  the  price,  nor  any  right  to  stop. in  transitu.  After  the 
sale  to  the*  Dizons,  tbe  timber  was  taken  possession  of  by  them,  through  tbe 
agency  of  their  servants,  who,  in  the  presence  and  with  tbe  assistance  of  tbe 
defendants'  servants,  put  the  marks  of  the  Dixons  upon  tbe  pieces ;  which 
was  as  complete  a  delivery  by  the  vendors,  and  a  taking  possession  of  by  tbe 
vendees,  as  tbe  subject-matter,  a  bulky  commodity,  would  admit  of.  A  part  of 
it  was  afterwards  forwarded  to  Shoreham,  the  original  intended  place  of  desti- 
nation, and  another  part  to  Mgypt  wharf,  by  the  orders  of  the  IHxons,  dealing 
with  it  as  their  own ;  having  before  given  bills  for  the  whole  at  the  usual 
credit.  But  further,  the  vendees  dealt  wilh  it  as  their  own,  by  making  a  sale 
of  it  to  the  plaintiff,  tbe  sob-vendee ;  and  this  wilh  the  knowledge  of  tbe 
vendors,  and  without  objection  by  them.  This  brings  it  within  the  esse  of 
Chaplin  v.  Rogers,  1  East,  192,  where  after  a  bargain  and  sale  of  a  stack  of 
hay  between  the  parties  on  the  spot,  the  vendee  having  sold  a  part  of  it  to 
another,  who  took  such  part  away,  was  held  to  be  evidence  of  such  an  actual 
possession  taken  of  the  commodity  by  the  original  vendee  of  the  whole,  thus 
acting  with  it  as  his  own  upon  the  delivery  of  the  original  vendor,  as  to  take 
tbe  case  out  of  the  statute  of  frauds.  [Lord  Ellenborough,  C.  J.  The  change 
of  mark  from  A.  to  B.  on  bales  of  -goods  in  a  warehouse,  by  the  direction  of 
the  parties,  was  clearly  held  by  tbe  House  of  Lords,  in  a  late  case,  to  operate 
as  an  actual  delivery  of  the  goods  ;  and  this,  after  three  days  argument  at 
their  bar :  though  I  own  it  appeared  to  roe  that  the  case  only  required  to  be 
stated  in  order  to  be  disposed  of  at  once.]  Here  too  the  plaintiff's  agent, 
after  the  sale  to  him  was  made  known  to  the  defendants,  put  his  mark  epos 
the  timber  in  the  presence  of  one  of  the  defendants,  without  any  objection 
made  by  him  at  the  time.  They  also  referred  to  Hodgson  v.  Le  Bret,  1 
Campb.  N.  P.  Cas.  233,  and  Anderson  v.  Scott,  cited  ib.  235,  at  theNsiniogs 
before  Lord  Ettenbormtgh,  C.  J.;  where  the  marking  of  goods  by  purcbasen, 
at  the  time  of  the  contract  between  the  parties,  was  held  to  be  a  delivery  and 
taking  possession  by  the  vendees,  ao  as  to  take  the  case  out  of  the  statute  of 
frauds ;  though  in  fact  the  goods  remained  for  some  time  afterwards  under  tbe 
care  of  tbe  vendors.  [Lord  Ellenborough,  C.  J.  I  presume  that  the  cases  of 
Hodgson  v.  Ley,  7  Term  Rep.  440,  and  Hanson  v.  Meyer,  6  East,  614,  will 
be  cited  by  the  defendants'  counsel*  to  shew  that  a  part-payment  far,  or  part- 
delivery  of  goods,  will  not  devest  the  vendor's  right  to  stop  in  transitu  or  their 
lien  on  the  remainder;  but  in  the  one,  there  was  no  possession  taken  by  the 
vendee  -.  and  in  tbe  other,  something  more  remained  to  be  done  before  the  con- 
tract was  complete.]  In  Slubey  v.  Hayward(a),  a  part-delivery  to  the  sub- 
vendee  under  a  bill  of  lading,  upon  the  arrival  of  the  ship,  was  held  to  pat  an 
end  to  the  transitus,  as  equivalent  to  a  taking  possession. of  the  whole  by  sties 
sub-vendee.  And  this  case  is  also  governed  oy  Ellis  v.  Hunt,  3  Term  Rep. 
464,  where  the  assignee  of  the  vendee  putting  his  mark  on  the  goods  while 
they  were  at  the  inn  in  their  way  to  the  vendee,  was  held  to  be  a  taking  pos- 
session by  the  assignee,  which  prevented  any  subsequent  stopping  in  transitu. 

Marryatl,  contra,  contended,  that  tbe  cases  which  had  been  deterraiwd 
upon  the  statute  of  frauds,  where  the  only  question  was  whether  there  had 
been  a  binding  contract  of  sale,  did  not  conclude  the  right  of  stopping  m 
transitu ;  which,  admitting  the  contract  of  sale  in  the  first  instance,  gave  l°e 

{a)  t  H.  Bite.  «04;  and  vide  Hammond  ▼.  Jlnderton,  1  New  Rap.  61. 
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vendor  an  equitable  right  to  repossess  himself  of  the  goods,  upon  the  insol- 
Tcncy  of  the  original  vendee,  at  any  time  after  the  goods  were  in  fact  out  of 
his  possession  in  their  way  to  the  vendee,  and  before  the  vendee  had  actually 
or  constructively  taken  a  possession  of  them  exclusive  of  the  vendor.     In  Ellu 
v.  Hunt,  and  most  of  the  other  cases  where  a  constructive  possession  bad 
been  taken  by  the  vendee  or  his  representative,  the  goods  had  been  put  in 
transitu  by  the  vendor,  and  were  in  the  actual  possession  of  carriers  and  other 
middle  persons,  who  might  be   considered  as  the  common  agents  of  both 
parties:  the  goods  had  also  arrived  at  the  end  of  their  journey :  but  here  the  , 
greater  part  of  the  timber  continued  unpaid  for  in  the  hands  of  the  original 
vendors,  upon  the  credit  of  the  original  vendees ;  and  therefore,  upon  their 
insolvency,  the  vendors  had  a  right  to  retain  so  much  of  the  timber  as  re- 
mained in  their  possession,  and  to  stop  iu  transitu  that  which  was  in  the 
progress  of  actual  delivery  to  the  vendees,  but  had  not  reached  its  ultimate 
destination.     After  a  contract  of  sale,  the  right  of  retaining  or  of  stopping  in 
transitu  only  arises  upon  the  insolvency  of  the  original  vendees  ;  and  no  trans- 
fer of  their  right  to  another,  while  the  contract  is  still  executory,  and  before 
the  vendees  or  their  assigns  have  obtained  a  possession  of  the  goods  distinct 
from  and  exclusive  of  the  possession  of  the  vendors  and  of  the  middle-men 
employed  in  the  transit,  can  prevent  the  vendors  from  retaining  or  repossessing 
themselves  of  the  goods  in  their  own  possession  or  in  transitu.     While  the 
goods  are  in  the  hands  of  middle-men,  as  carriers,  wharfingers,  warehousemen, 
and  the  like,  an  order  to  them  from  the  vendors,  to  deliver  to  the  vendees,  is 
an  executed  delivery,  and  puts  an  end  to  the  transit  as  between  those  parties. 
So  where  the  subject-matter  of  sale  was  one  entire  thing,  the  disposal  by  the 
vendee  of  any  part  of   that  thing,  and  a   separation   of  such  part  from 
the  remainder  shewed  a  distinct  and  exclusive  possession  in  fact  of  the  proper- 
ty by  the  vendee  thus  dealing  with  it,  because  he  could  not  have  possessed 
himself  of  a  part  without  taking  possession  of  the  entire  subject-matter.     But 
all  those  cases  are  distinguishable  from  the  present.     Here  the  subject-matter 
of  the  contract  was  divisible  in  its  nature,  and  was  in  fact  divided  at  the  time 
of  the  sub-sale  to  the  plaintiff;  for  before  that  time  a  part  of  the  timber  had 
been  sent  off  by  the  defendants  to  Shoreham,  the  first  intended  place  of  des- 
tination for  the  whole ;  and  another  smallpart  to  JEgypt  wharf,  which  ap- 
peared to  have  been  destined  to  London.     Then  with  respect  to  the  supposed 
assent  of  the  defendants  to  the  sub-sale  to  the  plaintiff  from  the  Dixons;  the 
first  notification  of  the  transfer  was  made  to  the  defendants  between  the  16th 
and  29th  of  December,  which  was  before  the  known  insolvency  of  the  Dixons 
and  therefore  the  defendants  then  had  no  right  to  interfere,  either  to  prevent 
the  marking  of  the  pieces  by  the  plaintiff's  agent,  or  even  to  his  taking  them 
away,  and  thus  making  it  an  executed  delivery.     One  of  the  defendants, 
therefore,  saying  that  it  was  very  well,  could  not  affect  their  legal  or  equitable 
rights  in  the  event  which  afterwards  happened,  and  out  of  which  their  right 
to  stop  the  goods  arose.     They  had  done  no  act  to  induce  the  plaintiff  to  pur- 
chase from  the  Dixons,  nor  were  they  parties  to  the  transaction.    The  defend- 
ants might  reasonably  suppose,  as  nothing  was  said  to  the  contrary  at  that 
time,  that  the  plaintiff  had  purchased  of  the  Dixons  upon  the  usual  credit ; 
and  therefore  there  was  nothing  to  call  upon  the  defendant  Hughes  to  give  any 
other  answer  than  what  he  did  ;  it  not  being  then  ascertained  that  the  Dixons* 
bills  would  not  be  paid  :  it  was  not  till  the  4th  of  January  that  the  plain- 
tiff disclosed  to  the  defendants  that  he  had    already  paid  for  the  tim- 
ber. 

Lord  Ellenborough,  C.  J.  The  defendants  were  the  only  persons  who 
could  contravene  the  sale  and  delivery  to  the  plaintiff  from  the  Dixons  ;  and 
when  that  sale  was  made  known  to  the  defendant  Hughes,  before  the  29th  of 
December,  he  assented  to  it,  by  saying  very  well,  and  to  the  marking  of  the 
timber  by  the  plaintiff's  agent,  which  took  place  at  the  same  timet.    If  that  be 
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not  an  executed  delivery,  I  know  not  what  is  so.  Then  all  enquiry,  as  to 
what  happened  after  the  29th  of  December,  is  beside  the  purpose.  It  signifies 
nothing  what  was  the  ulterior  destination  of  the  goods  after  an  executed  de- 
livery. If,  indeed,  the  marking  of  the  timber  by  the  plaintiff's  agent  at  Moat 
Bridge  bad  not  been  done  with  the  knowledge  and  consent  of  the  defendants, 
the  vendors ;  it  may  be  admitted  for  this  purpose,  that  they  would  not  have 
been  bound  further  than  they  were  already  bound  by  what  had  taken  place  as 
between  them  and  the  original  vendees ;  but  by  what  had  passed  on  or  before 
the  29th,  the  defendants  recognized  the  transfer  of  the  property  to  the  plain- 
tiff, and  from  that  time  a  new  person  became  liable  to  them  for  the  wharf- 
age. 

Grose,  J.  There  was  an  express  assent  by  the  defendants  to  the  transfer 
of  the  property  from  the  Dixons  to  the  plaintiff 

Lb  Blanc,  J.  The  plaintiff  having  given  notice  to  the  defendants  that 
the  Dixons  had  sold  the  property  to  him,  and  bis  then  marking  them  as  his 
own,  made  an  end  of  the  transit,  and  the  defendants  could  no  longer  retain  or 
stop  the  timber. 

Batlet,  J.  It  is  clear  that,  after  the  defendant's  assent  to  the  transfer 
from  the  Dixons  to  the  plaintiff,  and  to  the  marking  of  the  timber  by  the 
plaintiff's  agent,  the  defendants  could  no  longer  stop  it  in  transitu. 

Rule  discharged. 


The  King  v.  The  Inhabitants  of  the  Parts  of  Lindsey  io 
the  County  of  Lincoln. 

14  East,  S17.    Jane  29,  1811. 

A  canal  company,  authorised  by  an  act  of  parliament  to  make  the  river  Bain,  navigable,  ind 
to  make  and  enlarge  certain  navigable  cots,  and  bnild  bridges  and  other  workf  connected 
with  the  navigation,  having  for  their  own  benefit  made  a  navigable  cat  and  deepened  a  ford 
which  crossed  the  highway,  and  thereby  rendered  a  bridge  neeeaaary  for  the  paaaage  of  the 
public,  which  was  accordingly  built  at  the  eipence  of  the  company  in  the  first  instance,  an 
bound  to  maintain  the  same;  and  the  burden  of  repair  cannot  be  thrown  upon  the  inhabi- 
tants of  the  (county)  parts  of  Linduy,  in  the  county  of  Lincoln, 

The  company  were  found  to  have  profitable  funds  for  the  purpose. 

THIS  indictment  charged,  that  for  18  years  past  there  has  been  and  still  is 
a  certain  public  and  common  bridge  in  the  parish  of  Coningsby,  in  tbe  parts 
of  Lhtdsey,  over  the  river  Bain,  at  a  place  called  Butt's  Ford,  situate  in  tbe 
king's  common  highway  leading  from  the  town  of  Coningsby  to  the  town  of 
TaUershaU,  in  the  same  parts,  <fcc.  used  by  all  the  king's  subjects  with  their 
carriages,  &c. ;  and  that  the  said  bridge  was,  on  the  31st  of  December,  49 
Geo.  3.  ruinous  and  broken  down,  &c.  and  that  the  defendants  were  bound  to 
repair  it. 

The  defendants  pleaded,  that  the  Company  of  Proprietors  of  tbe  Hornets- 
tie  Navigation,  in  the  county  of  Lincoln,  mentioned  in  an  act  of  tbe  32  Geo. 
3.,  (hereinafter  set  forth,)  after  the  1st  of  June  1792,  and  before  the  taking  of 
this  inquisition,  to  wit,  on  the  31st  of  January,  35  Geo.  3.,  for  their  own  use, 
benefit  and  convenience,  and  under  and  by  virtue  of  tbe  authority  and  powers 
vested  in  them  by  that  act,  made  a  navigable  cut  near  the  side  of  the  river 
Bain,  communicating  therewith,  to  straighten  the  course  of  the  river,  sod 
to  avoid  obstructions  to  the  navigation  of  it;  and  through  and  along 
which  navigable  cut,  large  quantities  of  water,  to  wii,  of  the  said  river,  from 
the  time  of  making  such  navigable  cut,  have  continually  flowed  and  still 
flow ;  and  that  the  said  company  of  proprietors,  afterwards,  &c.  under  tbe 
same  authority  and  powers,  erected  the  said  bridge  (in  question)  upon  and  over 
the  said  navigable  cut  so  made  as  aforesaid,  and  not  upon  and  over  the  ancient 
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course  and  channel  of  the  said  river ;  (in  and  along  which  ancient  coarse 
and  channel,  near  to  the  said  navigable  cut,  divers  other  large  quantities  of 
water  have  continued  from  the  time  of  making  the  said  navigable  cut,  to  flow,) 
no  bridge  being  there  before,  or  required  there,  until  the  making  of  the 
said  navigable  cut :  and  that  the  said  company  of  proprietors  of  the  said 
navigable  cut  so  made  as  aforesaid,  from  the  time  of  the  making  thereof  until 
the  taking  of  this  inquisition,  have  maintained  and  continued,  and  still  do 
maintain  and  continue,  for  their  own  use,  benefit,  and  convenience.  By  rea- 
son of  which  said  several  premises  the  said  bridge  so  erected,  the  said  compa- 
ny of  proprietors  of  right  ought  to  have  upheld  and  repaired,  &c.  and  still  of 
right  ought  to  uphold,  repair,  and  rebuild  as  need  may  require,  &c.  The  re- 
plication insisted  on  the  obligation  of  the  inhabitants  of  the  parts  of  IAndsey  to 
repair  the  bridge ;  on  which  issue  was  joined  to  the  country. 

The  only  question  made  on  the  trial,  at  the  last  assizes  at  Lincoln,  was 
whether  the  inhabitants  of  the  parts  of  IAndsey,  or  the  Horncastle  Navigation 
Company,  were  bound  to  repair  the  bridge  :  and  a  verdict  was  taken  by  con- 
sent for  the  prosecution,  subject  to  the  opinion  of  this  court  on  the  following 
case. 

An  act  of  the  32  Geo.  3.  c.  107,  intituled,  "  An  act  for  enlarging  and  im- 
"  proving  TattershaU  canal,  from  the  river  Witham  to  the  town  of  TattershaU, 
M  and  extending  the  same  into  the  river  Bain,  and  for  making  the  Bain  navi- 
"  gable  from  thence  to  the  town  of  Horncastle,  in  the  county  of  Lincoln,  and  also 
u  for  amending  and  rendering  complete  the  navigable  communication  between 
"  the  Witham  and  the  Fosdike  canal,  through  the  high  bridge  in  the  city  of 
"  Lincoln"  enacts,  "  That  it  shall  and  may  be  lawful  for  the  said  company  of 
u  proprietors,  and  they  are  hereby  authorized  and  empowered  to  deepen,  wid- 
"  en,  and  enlarge  the  said  canal,  from  the  junction  thereof  with  the  river  Wi- 
11  thorn  to  the  town  of  TattershaU,  and  to  extend  the  same  into  the  river  Bain 
"  within  the  parish  of  TattershaU  ;  and  also  to  make  the  river  Bain,  and  the 
11  several  streams  communicating  therewith,  near  or  in  the  town  of  Horncas- 
"  He,  navigable  from  the  junction  with  the  said  canal  to  the  town  of  Horncas- 
"  tie;  and  also  to  make  any  navigable  cuts  at  and  near  the  sides  of  the  river 
"  Bain,  to  straighten  the  course  of  the  said  river,  and  to  avoid  any  mills  or 
"  obstructions  to  the  navigation  thereof.  And  in  order  to  make  and  complete 
"  the  navigations  of  the  said  river,  and  the  several  other  works  by  this  act  au- 
"thorized,  &c.t  the  said  company  shall,  and  are  also  hereby  empowered  to  dig 
"  and  cut  the  banks  of  the  same  canal,  river,  and  streams,  and  to  widen  and 
"  deepen  the  same ;  and  also  to  erect  in  or  upon  the  said  river  Bain,  and  the 
"streams  communicating  therewith,  and  the  several  cuts  to  be  made  as  afore- 
"  said,  and  upon  the  lands  adjoining,  &c.  such  and  so  many  bridges,  piers,  arch- 
"  es,  tunnels,  sluices,  culverts,  locks,  flood-gates,  wiers,  pens  for  water,  stauncb- 
"  es,  drains,  wharfs,  quays,  houses,  warehouses,  landing-places,  weighing- 
"  beams,  cranes,  ways',  roads,  and  such  stones  or  posts,  with  marks  for  ascer- 
u  taining  the  number  of  miles  of  or  in  the  said  navigation :  and  also  such  oth- 
"  er  works  and  conveniences  as  the  said  company  shall  think  requisite  and 
u  necessary  for,  or  relating  to  the  carrying  the  purposes  of  this  act  into  execu- 
"  tion ;  and  from  time  to  time  to  alter,  repair,  and  amend,  or  discontinue  the 
"same,  or  any  of  them,  and  to  divert,  alter,  widen,  enlarge,  and  extend  any 
u  bridges,  ways,  roads,  cuts,  sluices,  and  other  works  and  conveniences  af- 
"  ready  erected,  &c.  within  the  limits  of,  or  near  to  the  said  intended  naviga- 
"  tion ;  and  also  to  make  such  towing-paths,  &c.  for  towing  boats,  &c.  upon 
11  the  said  navigation,  and  to  keep  the  same  from  time  to  time  in  repair ;  and 
11  also  to  construct  all  other  works,  matters,  and  things,  which  they  shall  think 
41  proper  or  necessary  for  the  making,  improving,  completing,  preserving,  and 

"  using  the  said  navigation,  according  to  the  true  intent  and  meaning  of  this 

"act/'&c. 
When  this  act  passed,  the  course  of  the  river  Bain  intersected  the  common 
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highway  above-mentioned  at  a  place  called  Butt's  Ford.  The  river  in  this 
place  was  ford  able,  except  occasionally  in  times  of  flood,  and  do  bridge  hid 
ever  been  erected  over  it.  In  1793  the  company,  for  the  purposes  of  the  nav- 
igation, and  by  virtue  of  the  powers  vested  in  them  by  the  above  act,  made  a 
navigable  cut  near  the  river  Bain,  and  across  the  said  highway,  at  the  dis- 
tance of  about  100  yards  from  Butt's  Ford.  This  cut  rendered  the  highway 
impassable,  and  the  company  built  over  it  the  bridge  in  question  ;  and  about 
the  same  time  built  a  culvert  for  the  passage  of  carriages  and  travellers  over 
the  old  channel  of  the  Bain  at  Butt's  Ford.  The  waters  which  flow  along 
the  course  of  the  Bain,  above  the  point  where  the  cut  communicates  with  the 
river,  have  been  diverted  into  this  new  channel,  which  is  of  sufficient  dimen- 
sions for  the  passage  of  the  average  waters  of  the  river ;  but  in  times  of  flood 
the  surplus  waters  flow  along  the  old  channel.  The  drainage  waters  of  the 
county,  which,  before  the  cut  was  made,  run  into  the  Bain*  still  fall  into  the 
old  channel,  and  with  the  flood-waters  pass  in  the  same  course  through  the 
culvert  at  Butt's  Ford.  The  bridge  in  question  has  been  repaired  by  the 
company  in  the  only  instance  in  which  it  has  required  repair.  It  has  never 
been  repaired  by  the  inhabitants  of  the  parts  of  Lindsey.  The  company  col- 
lect tolls  upon  their  navigation,  and  after  defraying  all  charges,  divide  upwards 
of  51.  per  cent,  on  their  capital. 

Abbott  was  to  have  argued  on  the  part  of  the  prosecution,  in  effect  for  the 
canal  company  ;  and  Balgtiy,  Jun.  contra  :  but  the  Court,  after  their  late  de- 
cision against  the  Midway  Navigation  Company(a),  founded  upon  a  review 
of  the  former  cases  upon  the  same  subject,  thought  the  present  case  too  clear 
for  argument.  And  it  was  then  admitted  that  it  could  not  be  distinguished 
upon  principle  from  the  case  of  the  Medway  Navigation  Bridge  ;  particularly 
as  the  act  in  question  only  authorizes  and  empowers,  but  does  not  compel 
the  company  to  execute  any  of  the  works  mentioned  in  it. 

Lord  Ellenborough,  C.  J.  also  observed  that  the  act  authorized  the  com- 
pany not  only  to  alter,  repair,  and  amend,  but  even  to  discontinue  any  of  the 
works  before  authorized  to  be  erected ;  amongst  others,  any  bridge ;  and  the 
inhabitants  of  a  county  could  never  have,  bylaw,  a  permanent  burthen  thrown 
upon  them  to  repair  a  bridge  of  which  they  had  not  the  permanent  use  and 
enjoyment  secured  to  them. 

Grose,  J.  The  defendants  cannot  be  liable  to  repair  a  bridge  erected  and 
continued  for  the  private  benefit  of  the  company ;  for  without  the  cut  made  by 
the  company  for  their  own  benefit,  there  would  be  no  necessity  for  the  bridge. 

Lb  Blanc,  J.  The  circumstances  of  this  case  are  very  nearly  the  same  as 
occurred  in  the  late  case  of  the  indictment  against  the  Inhabitants  of  Kent, 
and  must  be  governed  by  the  same  principle.  The  authority  given  to  the 
company  to  make  the  cut,  which  rendered  the  high-way  impassable  without  a 
bridge,  must  create  an  obligation  in  them  to  erect  the  bridge,  though  the  word 
authorize  io  the  act  might  not  of  itself  create  the  obligation. 

Baylbt,  J.  The  bridge  is  rendered  necessary  for  the  purposes  of  the  com- 
pany, but  not  for  the  purposes  of  the  inhabitants  of  the  parts.  The  inhabit- 
ants might  have  continued  to  use  the  ford  as  they  did  before  the  works  execut- 
ed by  the  company  for  their  own  benefit  deprived  them  of  the  use  of  it 

Verdict  and  Judgment  for  the  Defendants. 

(a)  Th*  Xing  v.  the  Inhabitant*  of  the  County  of  Kent,  18  East,  220, 
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Doe,  Lessee  of  Ann  Didsbury  and  C.  Flint,  t?.  Thomas 

and  Others. 

U  East,  828.    June  29,  1811. 

Whore  a  testator  between  60  and  4W  yean  ago,  devised  land  to  hit  son  for  life,  remainder  to 
hia  grandson  for  life,  remainder  to  toe  heirs  of  the  body  of  the  grandson,  remainder  to  ih« 
leaser  of  the  plaintiff  in  tail;  between  which  latter  and  the  defendant,  the  devisee  in  fee  of 
the  son,  the  question  was,  whether  the  land  in  dispute  which  had  been  occupied  by  the  son 
in  the  life-time  of  the  testator,  was  part  of  the  entailed  estate,  or  had  been  acquired  by  hia 
owo  purchase:  evidence  of  reputation  that  the  land  had  belonged  to  Sir  J.  S.  and  was 
purchased  of  him  by  the  first  testator ,is  not  admissible;  though  coupled  with  corroborative 
parol  evidence  that  the  land  had  belonged  to  Sir  J.  8.  before  the  occupation  of  it  by  the 
son,  and  also  by  a  deed  of  conveyance  of  another  farm  in  the  same  place  from  the  irst 
testator  to  a  younger  son  about  the  same  period,  in  which  it  was  recited  that  the  lind 
thereby  conveyed  had  been  then  lately  purchased,  amongst  other  lands,  by  the  testator  of 
Sir  /.  8. 

THIS  was  an  ejectment  to  recover  a  farm  consisting  of  35  seres  of  land 
in  the  parish  of  Tideswell  in  Derbyshire,  which  was  tried  at  Derby,  before 
Wood,  B.  Ann  Didsbury,  the  lessor,  claimed  the  premises  under  the  wil  of 
Samuel  White,  dated  26th  of  November  1754,  whereby  he  devised  then  by 
the  description  of,  "  all  those  his  closes,  lands,  and  hereditaments,  with  the 
appurtenances,  situate  at  Tideswell,  then  in  the  possession  of  his  son  Richard 
White,  to  trustees,  (C.  Flint,  the  lessor,  being  the  executor  of  the  surviving 
trustee,)  for  a  term  of  500  years,  in  trust  to  raise  260/.  for  ceitain  purposes ; 
and  subject  thereto  to  his  son  Richard  White  for  life ;  remainder  to  his  grand- 
son Richard  White  for  life :  remainder  to  the  heirs  of  the  body  of  his  said 
grandson  R.  W, ;  remainder  to  the  heirs  of  the  body  of  his  said  son  R.  W.  ; 
remainder  over  to  other  children.  The  testator  died  in  1761.  His  son  Rich- 
ard, (who  was  baptised  in  1716,  and  had  been  in  possession  of  these  premises 
in  his  father's  lifetime  and  up  to  his  death,)  continued  in  possession  til  his 
death  in  1772,  when  he  left  a  son,  Richard,  (the  grandson  named  by  tre  tes- 
tator Samuel,)  and  a  daughter,  Ann,  the  lessor  of  the  plaintiff.  Richaid,  the 
grandson  who  was  born  in  1750,  entered  upon  the  death  of  his  father,  and 
continued  possessed  till  his  death  in  1803.  He  died  without  issue,  aid  not 
having  suffered  a  recovery,  but  made  a  will  devising  the  premises  to  tie  de- 
fendants. On  his  death,  Ann  Didsbury,  the  lessor,  claimed  as  heir  of  the 
body  of  the  first  Richard,  the  son  of  the  testator,  under  the  limitation  in  his 
will. 

The  only  question  made  at  the  trial  was,  whether  Samuel  White,  he  tes- 
tator, was  seized  of  these  premises  at  the  time  of  making  his  will  and  at  his 
death  ;  the  plaintiff  insisting  that  he  was  so  seized  ;  having,  as  it  wa»  alleg- 
ed, purchased  them  of  Sir  John  Statham,  and  permitted  his  son  Ri&ard  to 
occupy  them  until  his  (the  testator's)  death.  It  appeared  that  the  prenises  in 
dispute  consisted  of  a  farm  called  the  Meadow  Farm,  originally  sever  closes, 
but  now  divided  into  nine,  and  in  all  35  acres :  and  it  was  proved  byaeveral 
witnesses  that  one  George  Robinson,  who  was  tenant  to  Sir  John  Satham, 
occupied  the  farm  before  the  first  Richard  White  had  it ;  and  that  Zichard 
took  possession  of  it  about  61  years  ago,  and  continued  possessed  as  long  as 
he  lived,  and  occupied  no  other  land  which  could  have  been  his  fathr's  dur- 
ing that  time.  That  his  father,  Samuel,  lived  from  10  to  14  years  ,fter  the 
first  Richard  was  in  possession  of  the  farm.  But  another  witness,  'ho  also 
deposed  to  the  fact  of  the  first  Richardfs  taking  possession  of  and  ocupying 
the  Meadow  Farm  at  the  same  time  when  his  brother,  Edward  Whte,  occu- 
pied another  farm  called  Fozlow's  Croft,  said  that  both  of  ike  farmsjoere  re- 
puted to  be  Sir  John  Statham's,  and  to  have  been  purchased  by  Samul  White 
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of  Sir  John  Statham  at  the  same  time.  Then  a  deed  was  proved,  dated  25th 
of  March  1752,  and  made  between  Samuel  White  of  the  one  part,  and  Li- 
ward  White,  one  of  his  sons,  of  the  other  part;  whereby  Samuel  White,  in  con- 
sideration of  the  natural  love  and  affection,  &c.  bargained  and  enfofled  bis  sod 
Edward  and  his  heirs  of  all  that  farm,  Sec.  within  Tideswell,  called  Fozlow's 
Croft;  all  which  said  farm,  fyc  have  been  lately  purchased  amongst  other 
lands  and  hereditaments  by  the  said  Samuel  White  ofan4  from  Sir  John 
Statham,  &c. :  habendum  to  Edward  White  in  fee. 

Objection  was  taken  by  the  defendant's  counsel  to  the  evidence  of  reputa- 
tion before  stated  ;  but  the  learned  Judge  was  of  opinion  that,  coupled  with 
the  deed  above  mentioned,  the  evidence  was  admissible.  He  thought  that  as 
it  was  in  proof  that  Sir  John  Statham  was  the  landlord  of  the  Meadow  Farm 
when  it  was  occupied  by  G.  Robinson  before  the  first  Richard  White's  occu- 
pation of  it :  and  that  as  the  deed  also  proved  that  Sir  John  Statham  was  al- 
so the  owner  of  Fozlow's  Croft,  and  that  Samuel  White  had  purchased  tbat, 
amongst  other  lands  and  hereditaments,  of  Sir  John  Statham  ;  and  as  it  was  also 
proved  that  both  the  sons  (Edward  and  Ricliard,  took  possession  of  their  res- 
pective farms  at  the  same  time :  there  was  a  sufficient  basis  laid  to  admit  re* 
putation  that  those  other  lands  and  hereditaments  referred  to  in  the  deed 
were  the  Meadow  Farm :  and  after  summing  up  the  whole  evidence,  he  left 
it  to  the  jury ;  telling  them,  that  if  in  their  judgment  Samuel  White  were 
the  owner  of  the  Meadow  Farm  at  the  time  of  making  his  will,  and  at  his 
death,  Ann  Didsbury  was  entitled  to  that  farm  as  heir  in  tail  under  Samuel 
White's  will :  and  in  that  case  they  would  give  their  verdict  for  the  plaintiff. 
But  if  they  thought  that  Richard  White,  his  son,  had  purchased  the  farm  him- 
self, or  had  acquired  the  ownership  in  it  otherwise  than  under  his  father's  will, 
the)  the  defendants  were  entitled  to  it  under  the  will  of  the  last  Richard, 
The  jury  found  for  the  plaintiff. 

Clarke*  in  last  Easter  term,  moved  for  a  new  trial,  upon  the  ground  of  the 
objection  taken  at  the  trial  against  the  admissibility  of  the  evidence  of  reputa- 
tion that  the  land  at  Tidexwell,  described  in  the  will  as  then  in  the  posses- 
sion of  the  testator's  son  Richard,  had  belonged  to  Sir  John  Statham,  and 
was  purchased  of  him  by  Samuel  White,  the  testator.  He  insisted  that  in  do 
case  was  reputation  admissible  to  prove  ownership  or  possession  of  private 
property.     And  a  rule  having  been  granted, 

Vsughan  Serjt.  now  appeared  on  the  part  of  the  plaintiff,  and  admitting 
that  reputation  alone  in  a  matter  of  private  right  was  not  admissible  in  eri- 
denc»,  contended  that  it  was  properly  received  when  accompanied,  as  it  was 
in  ths  case,  with  the  possession  of  the  land  at  the  time  by  the  party  to  whom 
the  evidence  referred,  and  coupled  as  it  was  with  the  deed  proved,  the  contents 
of  wlich  were  confirmatory  of  the  reputation.  He  also  suggested  the  inutility 
of  the  present  application,  even  if  the  court  should  be  of  opinion  that  the  evi- 
dent of  reputation  was  not  receivable,  as  there  was  other  evidence  sufficient 
to  suitain  the  verdict :  and  he  also  stated  that  the  lessor  of  the  plaintiff,  since 
the  tial,  had  procured  the  original  deed  of  conveyance  of  the  land  in  ques- 
tion rom  Sir  John  Statham  to  the  testator.    Whereupon, 

Tk  Court  agreed  that  the  rule  must  be  made  absolute :  Lord  EBen- 
borotgh,  C.  J.  saying  that  it  was  very  unfortunate  for  the  lessor,  while 
the  vtrdict  must  be  the  same  upon  another  trial,  that  they  should  be  obliged 
toseid  the  cause  to  trial  again.(l) 

Rule  absolute(a). 

(1)  8m  1  Stark.  Evid.  (7.  Amer.  Ed.)  p.  8S,  and  Sd.  do.  p.  908,  and  the  notea.— W.] 
(a)  Che  admiewbilttjof  evidence  of  this  description  baa  been  vtxata  questio  for  maty 

jean  i  WtttminsUr-Uall ;  as  the  following  notes,  which  I  have  taken  from  tine  to  tin* 

will  wfice  to  shew. 
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The  following  is  the  tame  case  which  is  reported  io  4  Term  Rep.  157,  for  another  point, 
which  came  on  npoo  demurrer,  in  Hi].  81  Geo.  8.  and  where  the  plaintiff  had  heave  to  amend. 

Qu.  Whether  general  evidence  of  reputation  as  to  a  prescriptive  right  of  digging  stones  on  the 
lord's  waste,  annexed  to  a  particular  estate,  be  admissible  ?  Two  Judges  against  two.  Bat 
one  of  those  who  held  the  affiamative  tbooght  it  required  other  evidence  of  the  right  to  be 
first  laid  as  a  foundation.  It  seems  however,  that  such  evidence  may  be  given  as  to  a  particu- 
lar custom,  though  not  to  a  private  prescription  ;  by  three  to  one.  Where  a  person  had  been 
dead  a  great  number  of  years,  whose  hand  writing  was  required  to  be  proved,  h  was  done 
by  shewing  the  similarity  of  the  hand-writing  in  question  to  the  hand-writing  of  his  will, 
sad  no  objection  was  taken  to  it,  either  at  the  bar  or  by  the  court. 

Morewood  against  Wood,  M.  32  Geo.  8.  B.  R.— Trespass  for  breaking  and  entering  the 
plaintiff's  close  called  Swanwick  Common,  in  the  parish  of  Alfreton,  in  the  county  of  Der- 
by, and  digging  stones  therein,  and  carrying  them  away,  &c.  The  defendant  pleaded,  that 
there  are  certain  wastes  or  commons  lying  open  to  one  another,  one  called  Swanwick  Com- 
mon, being  the  close  in  which,  &c  the  other  called  Swanwick  Green,  in  Alfreton,  &c.  and 
that  he  was  seized  in  fee  of  a  messuage  and  lands  in  Alfreton,  in  right  of  which  he  prescribed 
for  the  liberty  of  digging  for  and  carrying  away  all  necessary  flags  and  stones  in  Swanwick 
Common,  and  in  Swanwick  Green,  for  toe  repair  of  his  houses,  fences,  &c  The  plaintiff 
replied,  that  he  was  lord  of  the  manor  of  Alfrtton,  and  that  the  defendant  of  his  own  wrong 
committed  the  trespass.  The  defendant,  in  his  rejoinder,  insisted  on  his  prescriptive  right 
u  stated  io  the  plea  ;  on  which  iasue  was  joined.  At  the  trial  before  Hoiham,  B.  at  Derby 
assizes,  the  defendant  called  many  witnesses,  who  proved  that,  for  between  60  and  70  years 
out,  he  and  those  from  whom  he  claimed  had  been  in  the  constant  exercise  of  the  right  stated 
m  bis  plea  ;  in  many  instances  to  the  knowledge  of  the  lord,  who  had  threatened  to  bring 
actions,  and  been  dared  to  do  so  by  the  defendant's  ancestors,  who  insisted  on  their  right 
On  the  other  hand,  the  plaintiff  produced  a  presentment  in  1717,  of  the  freeholders  of  the 
court  baron  of  the  manor  of  Alfreton,  of  which  the  plaintiff  is  lord,  and  which  presentment 
was  signed  by  one  Robert  Wood,  the  foreman,  and  others  ;  which  name  of  Robert  Wood 
was  proved  to  tally  with  the  aubscription(l)  to  the  will  of  Robert  Wood,  the  grandfather 
from  whom  the  defendant  claimed;  and  which  will  was  produced  from  the  registry.  One  of 
the  items  in  that  was, — "  If  any  person  gets  stone  without  leave  of  the  lord  of  the  manor, 
ire  pain  him  10s."  The  plainttn  also  called  another  witness  4o  prove  that,  in  a  enversation 
with  the  defendant's  uncle,  from  whom  the  defendant  also  claimed,  the  uncle  had  admitted 
that  the  lord  of  the  manor  had  the  right,  and  he  would  not  be  beholden  to  him  for  the  atone. 
The  jury  found  for  the  defendant.  Tbus  much  appeared  on  the  Judge's  report,  on  a  motion 
for  a  new  trial.  But  the  plaintiff's  counsel  stated  further,  (which  was  admitted  by  the  other 
•ids,  and  so  taken  by  the  Court,)  that  the  learned  Judge  bad  rejected  other  evidence  which 
they  had  tendered,  and  for  which  alone  the  new  trial  waa  moved  for,  viz. 

1st,  Other  presentments  of  a  similar  nature  to  the  one  received  in  evidence  ;  but  to  which 
no  subscription  ooold  be  proved  by  any  person  from  whom  the  defendant  claimed  :  this  was 
offered  as  evidence  of  reputation. 

2d,  General  parol  evidence  of  reputation,  that  none  but  the  lord  had  a  right  to  dig  stone, 
&c.  on  the  locos  in  quo. 

A  rule  nisi  having  been  granted  ;  Chambre,  Clarke,  Sutton,  Willie  and  Aecough  con- 
tended, io  support  of  their  rule,  that  a  general  custom  or  prescription,  covering  all  the  estates 
of  the  tenants  of  the  manor,  might  clearly  be  proved  by  evidence  of  reputation  ;  and  that 
there  was  no  solid  distinction  between  that  case  and  the  case  of  a  particular  prescription. 
There  were  no  title  deeds  in  the  one  case  more  than  in  the  other,  to  which,  as  to  a  more  cer- 
tain criterion,  reference  could  be  bad.  In  both  instances  the  right  rested  on  memory  of  par- 
ticular instances  of  the  exercise  of  it.  In  the  case  of  a  modus,  reputation  is  evidenee  ;  and 
yet  that  relates  to  a  particular  estate.  In  the  Buhop  of  Meath  v.  Lord  Belfleld,  in  1747, 
cited  in  Bull.  N.  P.  296.,  it  was  held  that  evidence  of  reputation  waa  admissible  in  a  quare 
imped h,  that  one  Knight  bad  been  in  by  the  presentation  of  Lord  R. ;  which  is  a  stronger 
ease  then  this.  The  case  of  Webb  v.  PttU,  Noy,  44,  was  clearly  the  case  of  a  modus  for  a 
particular  farm  ;  and  there  the  court  held  hearsay  evidence  to  be  sufficient.  Such  evidenee 
as  this  is  also  admissible  in  the  case  of  a  manorial  custom  ;  and  yet  the  public  have  aa  little 
to  do  with  the  custom  of  4a  particular  manor  as  with  a  private  prescription.  Other  persons  in 
the  parish  may  claim  the  same  right  as  the  defendant :  and  then  it  might  have  been  laid  as  a 
custom ;  in  which  case  these  presentments  would  have  been  decisive  evidence  against  it. 
So  that  by  laying  it  aa  a  prescriptive  right  snnezed  to  each  farm,  instead  of  a  custom,  sll  the 
lord's  proof  of  h»  right  is  gotten  rid  of;  and  the  tenants  may  give  in  evidence  those  very  tor- 
tious acts  as  evidence  of  a  prescription*  sll  which  united  together  could  not  have  supported  a 
custom  against  the  positive  written  testimony  subscribed  by  all  their  ancestors  who  were  ten- 
ants. Here,  they  said,  there  was  sufficient  to  ground  the  hearsay  evidence  on. 
The  counsel  on  the  other  side  were  not  heard  by  the  court,  who  made  several  observs. 


(1)  Vide  Rot  v.  Rawlinge,  7  East,  282. 
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tious  daring  the  armament,  to  which  the  couisel  for  the  plaintiff1  adapted  their  answers.   On 
granting  the  role  nisi, 

Lord  Kept  yon,  C.  J.  said,  he  doohted  very  much  if  evidence  of  reputation  could  be  ad- 
duced in  support  of  any  prescription,  unless  it  affected  the  public  interest  in  some  way  or 
other. 

Ashhurst,  J.,  in  the  course  of  the  argument,  said  that  if  this  had  been  laid  as  a  cotton, 
he  conceived  that  general  reputation  would  have  been  evidence;  bo t  in  the  case  of  a  private 
prescription,  he  doubted  it  very  much. 

Bulls  r,  J7,  observed  that  the  practice  had  been  different  on  different  circuits.  On  tin 
Oxford  it  has  been  the  practice  to  reject,  and  on  the  western  circuit  to  receive  this  sort  of 
evidence.  But  upon  the  latter,  I  have  told  the  counsel,  that  I  would  indeed  receive  seen 
evidence,  if  they  pressed  it,  bot  thot  in  somming  up,  I  shoold  tell  the  jury  that  they  were 
to  decide  upon  the  other  parts  of  the  case. 

Lord  KsifToir,  C.  J.  (after  the  argument.)  The  evidence  given  by  the  defendant  of  m 
usage  of  about  70  years  is  extremely  strong  in  his  favoor;  and  the  only  evidence  to  weigh 
against  it  is  that  of  the  presentment  signed  by  Robert  Wood:  bot  that  is  not  necessarily  in- 
consistent with  it.  The  lord  might  have  the  general  right,  and  yet  i  particular  tenement 
have  a  prescriptive  right  also.  On  that  ground,  therefore,  there  b  no  pretence  for  impeach- 
ing the  verdict.  With  respect  to  the  other  qoestion  raised  respecting  the  rejection  of  gener- 
al evidence  of  reputation;  it  is  involved  in  great  dispute;  and  one  is  apt  to  imbibe  prejudice* 
from  the  opinion  one  has  always  heard  inculcated.  Upon  the  Oxford  circuit  which  I 
went,  such  evidence  was  never  received;  and  I  cannot  help  thinking  that  that  practice  if 
beat  supported  by  principle.  Evidence  of  reputation  upon  general  points  is  receivable,  be- 
cause all  mankind  being  interested  therein,  it  is  natural  to  suppose  that  they  may  be  con- 
versant with  the  subjects,  and  that  they  should  discourse  together  about  them,  having  all  the 
same  means  of  information.  Bot  how  can  this  apply  to  private  titles,  either  with  regard  to 
particular  customs  or  private  prescriptions?  How  is  it  possible  for  strangers  to  know  any 
thing  of  what  concerns  only  these  private  titles?  I  barely,  however,  throw  out  these  binti  u 
the  ground  of  my  present  opinion;  la) tag  in  my  claim  to  change  that  opinion  if  1  abesld 
hear  any  thing  which  shakes  it. 

Ashhurst,  J.  declared  himself  of  the  same  opinion:  adding,  that  the  utmost  which  the 
evidence  offered  went  to  prove  in  the  present  case  was,  that  the  lord  had  the  general  right; 
bnt  that  did  not  negative  a  particular  right,  provided  it  was  made  oat  in  evidence,  which  it 
had  been  in  the  present  instance. 

BxTLLca,  J.  I  have  already  mentioned1  what  has  been  the  general  practice  on  the  Ox- 
ford and  on  the  Western  circuit;  and  as  there  are  two  judges  from  each  of  thove  circniti  is 
court(l),  it  is  hardly  likely  for  os  to  agree  upon  the  general  point.  But  thus  far  I  agree 
with  my  lord  and  my  brother  Jltkhurtt,  that  in  no  case  ought  evidence  of  reputation  to  be 
received,  exoept  a  foundation  be  first  laid  by  other  evidence  of  the  right.  Now  here  there 
was  no  foundation,  or  at  least  a  very  slight  one,  in  comparison  to  the  evidence  given  by  the 
defendant.  Bot  I  cannot  agree  that  it  ought  not  to  be  received  at  all  It  was  settled  that 
it  ought  in  the  cases  cited  in  argument,  and  also  in  many  other  instances  which  relate  mere- 
ly  to  private  titles:  in  one  in  particular,  as  to  whether  such  a  piece  of  ground  is  parcel  of  one 
close  or  another.  So  again  in  the  case  of  pedigrees.  Bot  as  to  this  particular  case,  the 
evidence  is  very  strong  with  the  defendant  It  was  not  proved  that  the  estate  hi  question 
was  in  the  possession  of  the  defendant's  grandfather  at  the  time  be  eigned  the  pressntmepi 
which  was  read  in  evidenoe;  and  even  if  that  were  made  out,  all  the  evidence  since  for 
above  60  years  is  the  other  way.  The  defendant's  ancestors  have  all  that  time  takes 
stone  in  defiance  of  the  presentment,  and  in  the  face  of  the  lord  himself,  who  was  dared 
to  bring  an  action  for  it  Now,  supposing  all  the  evidence  of  reputation  had  been  received, 
I  think  h  ooght  to  have  weighed  so  slightly  with  the  jury,  that  the  court  ought  not  to  grut 
a  new  trial.  For  I  do  not  know  that,  because  evidence  which  ought  to  have  bees  receiv- 
ed was  rejected,  therefore  the  court  are  bound  to  grant  a«ew  trial,  if  they  eee  clearly  that 
the  verdict  is  right,  notwithstanding  such  evidence  had  been  admitted. 

Grosk,  J.  was  of  the  same  opinion  aa  Bulltr  J.  on  the  general  point,  that  evidence  of 
reputation  is  to  be  admitted.  I  confess,  he  said,  that  habit  has  so  enored  my  mind  to  think 
it  admissible  in  these  cases,  that  I  cannot  change  my  opinion  without  much  fo/ther  coped- 
oration:  though  I  certainly  shoold,  if,  upon  future  thoughts,  I  should  be  convinced  that  the 
practice  of  the  western  and  I  believe  also  of  the  northern  circuit,  is  wrong.  Once,  in- 
deed, I  remember  the  case  of  a  pedigree  tried  at  Winckt$Ur,  where  there  was  a  strong  re- 
putation throughout  all  the  country  one  way,  and  a  great  number  of  persons  were  examin- 
ed to  it:  but,  after  all,  the  whole  was  overturned,  and  proved  to  have  no  foundation  whiter- 
er,  by  the  production  of  a  single  paper  from  the  Herald's  Office:  which  shews,  to  be  ears, 
how  cautiously  this  sort  of  evidence  ought  to  be  admitted. 

Rule  discharged- 

In  the  case  of  Outrank  v.  Monwood,  rlil.  83  Geo.  8.,  5  Term  Rep.  128.,  Lord  #»** 

W[l)  Lord  Kenyon  and  Ashhurst  J.  had  gone  the  Oxford,  and  JB  oiler  and  Grote,  J*  ^ 
ostein  circuit 
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C.  J.  mid,  "  Although  s  general  right  may  be  proved  by  traditionary  evidence,  yet  a  partic- 
ular feet  cannot.*'  The  particular  feet  there  wai  whether  a  certain  dote,  then  called  the 
Cow  close,  had  been  part  of  the  estate  of  Sir  John  Zouch  in  the  13th  of  Eli*,  oat  of  which 
certain  rents  and  coals  |iad  been  reserved  :  and  all  the  court  Agreed,  that  this  fact  could  not 
be  proved  by  entries  made  by  a  third  person,  deceased,  in  his  books  of  receipts  of  rents  from 
his  tenant  ;  considering  such  entries  as  no  more  than  a  declaration  of  the  fact  made  by  such 
third  person;  which  was  different  from  the  entries  of  a  steward,  who  thereby  charges  himself 
with  the  receipt  of  the  money.  And  Grose,  J.  distinguished  this  from  the  cases  where  tradi- 
tionary evidence  had  been  allowed,  "  because  the  tradition  of  a  particular  fact  is  not  ev- 
idence." 

In  JYfehoUs  v.  Parker,  Exeter  summer  assizes  1805,  upon  a  question  of  boondary  be- 
tween two  parishes  and  manors,  whether  a  certain  common  was  within  the  parish  and  manor 
of  Holne,  of  which  Sir  Bouchier  Wrey,  Bart.,  was  lord,  or  within  the  parish  of  Buck- 
fastteigh  and  manor  of  Mainbow,  of  which  Colonel  Parker  was  lord  ;  he  Blanc,  J.  admit- 
ted evidence  of  what  old  persona,  now  dead ,  had  said  concerning  the  boundaries  of  the  parishes 
and  manors  ;  though  not  as  to  particular  facts  or  transactions.  And  this,  though  tbeae  old 
persona  were  parishioners,  and  claimed  rights  of  common  on  the  wastes,  which  would  be  en- 
larged bj  their  several  declarations;  there  not  appearing  to  be  any  dispute  at  the  time  re- 
specting the  right  of  the  old  persons  making  the  declarations,  at  leaat  no  litigations  pending; 
(for  in  truth,  the  boondary  had  been  long  in  dispute  between  the  respective  parishes  and  man- 
ors, and  intersecting  perambulations  had  been  made  both  before  and  after  anch  declaration 
by  the  respective  parties  ;  so  that  those  persona  could  not  be  considered  as  having  it  in  view 
to  make  evidence  for  themselves  at  the  time.  And  in  support  of  the  same  opinion  were  cited, 
The  King  v.  The  Inhabitant*  of  Hammersmith*  Sittings  at  Westminster  after  Hilary  term 
1776,  before  Lord  Mansfield,  C.  J.  (2),  and  a  case  of  Down  v.  Hole,  at  Taunton,  in  1795, 
before  Lawrence,  J.  in  both  which  the  same  point  had  been  ruled. 

In  Clothier  v.  Chapman,  Bridgwater  summer  assizes  1805,  where,  in  replevin,  the  ques- 
tion waa,  whether  Street  HUl,  alias  I oey  thorns  Hill,  a  waste,  was  parcel  of  lveythorn  Farm, 
and  the  soil  and  freehold  of  one  Rooke,  or  not ;  evidence  waa  offered  of  declarations  of  old 
persona  deceased,  as  to  the  ancient  boundary  of  the  waste  belonging  to  lveythorn e  Farm,  that 
it  extended  to  the  inclosures  on  the  north  tide  of  the  hill  :  and  2  Roll.  Abr.  186.  pi.  5.  tit. 
Prerogative,  waa  cited  in  support  of  it,  where  it  was  held  that  each  declarations,  aa  to  whe- 
ther certain  land  was  parcel  of  a  manor  or  of  an  estate,  were  deemed  admissible  as  between 
■objects,  but  not  as  sgainst  the  crown  ;  and  Davits  v.  Pierre,  2  Term  Rep.  64.  waa  also 
cited.  Bnt  Graham,  B.  rejected  the  evidence  in  this  case,  where  the  question  was  not  as  to 
the  boundary  of  a  parish  or  manor,  but  between  one  person's  private  property  and  another. 
Hiere  waa  a  verdict  afterwards  for  the  defendant,  by  whom  this  evidence  bad  been  offered, 
so  that  the  question  could  not  be  stirred  again. 

See  the  next  ease.  [See  also  Phillip?' s  Evid.  189  to  192,  where  the  authorities  upon  the 
■object  are  collected  and  arranged] 


Sir  Thomas  Stanley,  Bart.  v.  White. 

14  East,  332.    June  29,1811. 

To  an  action  of  trespass  for  cutting  down  and  converting  trees,  which  the  defendant  justified 
as  growing  upon  his  soil  and  freehold,  the  plaintiff  replied  that  the  trees  were  ha  freehold, 
and  not  the  freehold  of  the  defendant  ;  and  this  was  held  to  be  proved  by  shewing  that 
they  grew  on  a  certain  woody  belt.  15  feet  wide,  which  surrounded  the  plaintiff's  land,  bnt 
was  undivided  by  any  fences  from  the  several  closes  adjoining,  of  which  it  formed  part, 
belonging  to  different  owners  ;  and  that  from  time  to  time  the  plaintiff  and  his  ancestors, 
at  their  pleaanre,  cat  down  for  their  own  use,  the  treea  growing  within  the  belt,  and  that 
the  several  owners  of  the  different  closes  inclosing  the  belt  never  felled  trees  there,  though 
they  felled  them  in  other  parts  of  the  same  closes,  and  that  when  they  made  sale  of  their 
estates,  the  trees  io  the  belt  were  never  valued  by  their  agents,  because  they  were  reputed 
and  considered  to  belong  to  the  plaintiff  and  his  ancestors,  in  which  the  several  owners  ac- 
qoiesced. 

THE  plaintiff  declared  in  trespass  against  the  defendant  for  cutting  down 
and  converting  to  his  own  use  oak  and  ash  trees  of  the  plaintiff,  at  the  parish 
of  Eastham,  in  the  county  of  Chester  :  to  which  the  defendant  pleaded  not 
guilty :  and,  2dly,  that  a  close  called  Sower  Field,  in  the  same  parish,  &c. 
before  and  at  the  time  when,  &c.  was  and  still  is  the  close,  soil,  and  freehold  of 
the  defendant ;  and  that  the  said  trees,  before  and  until  the  said  time  when, 

(2)  Vide  Peaks' s  Evid.  (Appendix,  83  ,)  and  vide  another  case  of  Ireland  v.  Powell, 
Salop  Spring  Assizes,  1802,  cor.  Chambre,  J.  ib.  13. 
Vol.  Vil.  56 
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&c.  were  growing  in  and  upon  the  said  close,  and  before  and  until  that  time 
were  hk  freehold;  wherefore  he  cut  down  and  converted  them,  &c  The 
plaintiff  replied  to  the  special  plea,  that  the  said  trees,  before  and  until  the 
said  time  when,  &c.  were  the  trees  and  freehold  of  him  the  said  plaintiff,  and 
not  the  freehold  of  the  defendant,  in  manner  and  form  as  in  that  plea  alleged, 
and  concluded  to  the  country.  The  cause  was  sent  by  mittimus  from  this 
court  to  be  tried  by  the  court  at  Chester,  and  a  very  special  report  was 
afterwards  made  by  the  learned  Chief  Justice  of  Chester,  as  well  of  the  coarse 
which  the  cause  took,  as  of  the  evidence  Riven  at  the  trial. 

It  was  stated  by  the  plaintiff's  counsel,  in  his  opening,  that  independent 
of  evidence  of  ownership  directly  applicable  to  the  trees  in  question,  it  would 
be  proved  that  the  plaintiff 's  manor  was  surrounded  on  all  sides  by  a  belt  of 
land  extending  15  feet  beyond  a  circular  hedge,  within  which  belt,  the  whole 
of  it  being  more  or  less  wooded,  the  trees  in  question  had  been  cut.     That 
the  existence  of  this  belt  would  be  proved  by  the  exercise  of  right  over  it  on 
the  part  of  the  Stanley  family,  and  by  reputation  (a).     That  it  would  appear 
that  while  timber  had  been  from  time  to  time  felled  by  the  different  owners  of 
the  fields  into  which  the  belt  extended,  their  cuttings  had  been  always  con- 
fined to  trees  growing  on  such  parts  of  the  respective  fields  as  were  not  within 
the  belt;  and  that  all  trees  within  it  had  always  been  left  standing  by  them, 
though  equally  fit  for  cutting  when  the  others  were  cut :  and  that  when  cut 
within  the  belt,  as  they  had  also  been  from  time  to  time,  it  was  always  by  the 
order  and  for  the  use  of  the   Stanley  family.     The  defendant's  counsel,   not 
objecting  to  the  evidence  opened  being  given  de  bene  esse,  laid  in  his  claim 
to  object  in  the  conclusion  to  all  the  evidence  of  reputation,  or  of  acts  of  own* 
ership  by  the  Stanley  family  as  to  any  other  part  of  the  belt  other  than  within 
the  defendant's  land  where  the  trees  in  question  had  been  cut,  as  not  applying 
to  the  issue  to  be  tried ;  referring  to  the  rule,  that  the  custom  of  the  manor 
is  not  evidence  of  the  custom  of  any  other ;  nor  the  custom  of  tithing  in  one 
parish  evidence  of  that  of  another  parish  :  though  he  admitted  that  it  would 
be  otherwise  in  case  where  different  spots  might  be  connected  in  respect  of 
some  common  quality  or  general  rule  applicable  to  all ;  as  in  the  instances 
of  border-law,  and  of  a  general  custom  of  tithing,  where  the  custom  laid 
included,  as  parts  of  a  larger  district,  two  or  more  parishes.     To  this  it  was 
intimated  from  the  Bench,  that,  without  deciding  upon  the  objection  before 
the  proper  time  should  arrive,  it  seemed  to  them  tnat  the  evidence  opened 
appeared  rather  to  lie  within  the  line  of  admitted  exceptions,  than  within  the 
general  ground  of  objection  taken.     But,  as  much  would  depend  upon  the 
general  connexion  of  the  particular  facts  proved,  the  whole  of  the  evidence 
should  be  received  de  bene  esse,  as  proposed,  reserving  to  the  defendant's 
counsel  the  right  of  objecting  to  the  applicability  of  any  part  of  it,  as  it  should 
turn  out  in  the  result ;  and  upon  this  understanding  the  cause  proceeded. 

The  evidence  was  then  stated,  which  was  of  two  descriptions ;  1st,  that 
which  related  to  the  acts  of  the  parties  interested  in  respect  of  the  defendant's 
own  land  whereon  the  trees  in  question  grew.  2dly,  That  which  related  to 
acts  of  ownership  by  the  Stanley  family  in  other  closes  connected  with  the 
belt,  together  with  the  acts  of  their  respective  owners  and  occupiers.  Of  the 
first  description,  the.  result  of  the  evidence  was,  that  the  defendant  claimed 
under  one  Bradford  who  was  the  former  owner  of  the  Sower  Field,  on  which 
the  trees  in  question  grew.  That  the  land  being  then  upon  sale,  Bradford 
employed  one  Williamson  to  value  the  timber  belonging  to  him;  referring  him 
to  Lyon,  his  tenant  in  possession,  to  point  out  what  that  timber  was ;  thereby 
making  Lyon  his  agent  for  that  purpose ;  and  upon  the  information  of  Lyon 
the  tenant,  stating  that  the  timber  trees  in  question  which  grew  within  the 

(a)  8ee  the  last  caw,  and  the  notes  annexed  to  it 
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belt  in  Bradford's  field,  being  8  or  9  in  number,  did  not  belong  to  Bradford, 
bat  to  Sir  Thomas  Stanley,  those  trees  were  omitted  in  the  valuation  made 
for  Bradford  of  the  rest,  amounting  to  nearly  100  trees.    That  Bradford  was 
made  acquainted  with  what  had  been  thus  done  by   Williamson  and  Lyon 
his  appointed  agents,  and  acquiesced  in  their  conduct,  not  only  by  abstaining 
from  making  any  objection,  out  by  selling  the  remainder  for  as  much  less  as 
the  trees  in  question  were  worth.     That  the  land  was  on  sale  as  well  as  the 
timber,  and  the  purchaser  was  to  take  the  latter  at  Williamson's  valuation. 
That  Williamson  afterwards  purchased  the  Sower  Field,  but  sold  it  again  to  a 
Mr.  Richards,  by  or  under  whom  the  defendant  now  claimed;  and  the  de- 
fendant made  his  purchase  of  the  timber  at  the  valuation  which  excluded  the 
belt  trees  ;  and  they  were  cut  down  by  his  order  before  the  action  brought. 
Under  the  second  description  of  evidence,  Lyon,  the  former  tenant  who  con- 
tinued in  possession  after  the  defendant's  purchase,  said  on  his  examination, 
that  when  the  timber  was  to  be  valued  for  Bradford  his  landlord,  he  had  not 
pointed  out  the  trees  in  the  belt,  because  he  would  not  bring  his  landlord  into  mis* 
chief;  having  heard  many  years  ago,  and  ever  since,  that  the  plaintiff's  boun- 
dary included  them.    He  also  spoke  of  a  tree  Cut  down  8  years  before,  while 
he  was  tenant  to  Bradford,  within  the  belt,  which  he  did  not  mention  to  his 
landlord,  because  he  thought  it  belonged  to  the  Stanleys.     Edwards,  a  witness 
aged  71,  had  known  all  his  life  the  ring-fence  of  the  Hooton  estate  (the 
plaintiff's)  to  which  the  Sower  Field  adjoins.    He  remembered  falls  of  timber 
in  the  Big  Sower  Field  (another  field  adjoining  on  the  belt,)  as  far  back  as  60 
years.    His  brother  was  the  tenant  of  it  under  one  Edmondstone.    No  trees 
were  felled  by  Edmondstone  within  15  feet  of  the  fence  (the  belt).     The  ten- 
ant  said  that  the  trees  (within  the  belt)  were  Sir  Thomas  Stanley's.    There 
was  a  second  fall  of  timber  there  35  years  ago,  while  Edmondstone  was  still 
the  landlord ;  but  none  was  felled  within  that  distance  of  the  plaintiff's  fence. 
There  was  a  third  fall  25  years  ago,  by  the  same  Edmondstone  ;  and  though 
all  the  trees  fit  for  cutting  in  the  rest  of  Abe  field  were  then  felled,  yet  none 
were  felled  within  15  feet    The  same  witness  was  tenant  many  years  ago, 
in  the  time  of  Sir  William  Stanley,  of  another  field  called   White's,  in  the 
same  relative  situation  to  the  plaintiff's  boundary.    A  Mr.  Lee  was  his  land- 
lord, who  then  had  a  fall  of  timber  in  the  field ;  but  none  was  felled  within 
the  15  feet    The  same  witness  proved  that  the  greatest  part  of  the  15  feet 
was  covered  with  brushwood,  ana  that  the  trees  within  it  belonged  to  Sir 
William    Stanley.     Skillern,  a  witness  aged  60  had  also  known  the  ring- 
fence  all  his  life  from  the  time  of  Sir  Rowland  Stanley,  and  bad  been  employ- 
ed to  cut  timber  in  different  parts  of  the  ring-fence  for  66  years  past.    The 
width  of  the  ring-fence  throughout  was  always  15  feet  and  on  the  inside  of  it 
there  was  a  close-fence  all  the  way  round.    The  ring-fence  consisted  of  tim- 
ber and  brushwood,  and  the  witness  had  cut  down  timber  and  small  trees  withr 
in  the  16  feet  in  most  parts  of  the  ring  fence  for  the  Stanley  family  ;  and  had 
never  known  the  15  feet  in  cultivation,  and  never  knew  anybody  but  the  Stan- 
leys cut  within  that  distance.    He  spoke  to  the  15  feet  being  the  division  be- 
tween the  township  of  Hooton  and  Houghton;  that  it  had  been  always  repuU 
ti  to  be  the  boundary. 

Upon  the  conclusion  of  the  evidence  the  plaintiff's  counsel  offered,  to  avoid 
dispute,  to  waive  all  that  did  not  relate  to  the  close  in  question ;  but  the  de- 
fendant's counsel  objected  to  this  after  the  impression  had  been  made  on  the 
jory  by  hearing  it,  and  stood  upon  his  original  objection  to  the  admissibility 
of  the  second  description  of  the  evidence  above  noticed.  Whereupon  the 
plaintiff '8  counsel  retracted  his  offer  of  having  it  struck  out  of  the  notes,  and 
the  Chief  Justice  summed  up  the  whole  to  the  jury ;  telling  them  that  the  issue 
joined  on  the  record  was  whether  the  trees  in  question  were  the  trees  and 
freehold  of  the  plaintiff,  who  claimed  the  trees  only,  and  not  the  soil  on  which 
they  grew :  that  such  a  claim  might  exist  in  point  of  law ;  as  if  one  grant  to 


444  CASES  IN  TRINITY  TERM 

another  and  his  heirs  all  trees  in  such  a  part  of  a  forest,  saving  the  soil ;  the 
grantee  has  a  fee  to  make  in  alieno  solo ;  or  if  one  grant  the  soil,  reserving 
the  trees.  That  undisputed  possession  of  property  was  evidence  of  the  right 
to  it,  and  that  in  this  respect  the  direct  evidence  given  as  to  the  trees  in  ques- 
tion applied  very  strongly  in  support  of  the  plaintiff's  claim,  independent  of 
the  collateral  evidence  relative  to  other  parts  of  the  belt  which  was  objected 
to.  And  the  court,  after  particularizing  the  whole  of  the  evidence  of  the  first 
description,  to  which  no  opposing  evidence  had  been  offered  on  the  part  of 
the  defendant,  left  the  question  of  fact  to  the  jury,  which  was  a  special  jury, 
and  had  had  a  view ;  and  they  found  for  the  plaintiff;  and  on  being  asked 
by  the  court  whether  their  verdict  was  grounded  upon  the  whole  of  the  evi- 
dence, or  upon  that  only  which  applied  exclusively  to  the  trees  in  question  in 
the  Sower  Field  ;  they  answered  that  it  was  upon  the  latter  evidence  exclu- 
sively. 

Gleed,  in  moving  for  a  new  trial  in  last  Easter  term,  stood  upon  the  objec- 
tions which  had  been  made  at  the  trial  to  the  admissibility  of  the  evidence, 
both  as  to  the  reputation  that  the  trees  within  the  belt  were  the  property  of 
the  Stanley  family,  and  also  as  to  acts  of  ownership  by  that  family  in  other 
parts  of  the  belt  than  the  close  in  question,  belonging  to  third  persona  :  which 
he  insisted  did  not  apply  to  the  issue  to  be  tried.  And  that  after  the  impres- 
sion had  been  made  by  such  evidence,  the  whole  of  which  was  finally  sum- 
med up  by  the  court  and,  submitted  to  the  jury,  it  was  no  answer  to  the  objec- 
tion, if  well  founded,  that  the  jury  had  at  last  stated  that  their  verdict  was 
founded  upon  the  rest  of  the  evidence  exclusively. 

Lord  Ellenborough,  G.  J.  then  said  :  If  lands  be  held  all  under  one  gen- 
eral title,  throughout  one  entire  district,  and  here  the  one  entire  belt  may  be 
considered  as  one  entire  district,  I  see  no  objection  to  receiving  acts  of  owner- 
ship in  different  parts,  as  evidence  of  the  same  right  throughout  the  whole. 
Why  may  there  not  have  been  an  original  grant  of  the  whole  soil  of  the  belt, 
reserving  the  trees,  though  the  property  in  the  several  closes  has  in  course  of 
time  been  subdivided  ?  and  upon  Gleed's  observing,  that  there  was  no  evidence 
of  the  existence  of  any  such  grant,  or  that  the  lands  round  the  belt  were  ever 
held  under  one  title:  and  besides  that,  if  a  grant  of  the  land,  reserving  the 
trees,  were  to  be  presumed,  the  presumption  could  only  be  of  a  reservation  of 
the  trees  then  growing ;  and  some  of  the  trees  cut  and  taken  in  this  instance 
were  of  60  years  growth,  and  consequently  must  have  sprung  up  long  since 
any  such  grant  and  reservation  could  have  been  made :  his  Lordship  answer- 
ed, that  there  may  be  a  grant  or  reservation  as  well  of  trees  thereafter  to  grow 
on  the  soil,  as  of  the  trees  then  growing(a). 

Batlby,  J.  Acts  of  ownership  will  be  evidence  of  a  grant  or  reservation 
formerly  made,  though  now  lost,  conformably  to  the  manner  in  which  the 
rights  of  the  parties  continued  to  be  exercised.  *  And  with  respect  to  the  evi- 
dence of  declarations  of  tenants  and  others  connected  with  other  parts  of  the 
belt ;  it  may  be  observed,  that  they  were  declarations  accompanying  acts  of 
forbearance  of  the  owners  in  not  cutting  trees  within  the  belt  when  occasions 
occurred. 

The  Court,  however,  said,  they  would  grant  a  rule  to  shew  cause  for  the 
further  consideration  of  the  case.  But  when  it  was  now  called  on  to  be  heard, 
and  the  report  of  the  Chief  Justice  of  Chester  had  been  read,  they  stopped 
Jones,  who  was  to  have  shewn  cause  against  the  rule,  and  desired  to  near 
the  counsel  in  support  of  it. 

Gleed  and  Coltman  then  argued  that,  without  the  production  of  a  mint,  or 
of  some  evidence  that  it  had  once  existed,  though  it  were  now  lost,  the  court 

(a)  Vide  Sir  Francis  Barrington's  ease,  8  Rep.  186.  b.  The  grant  there  was  of  all 
trees*  &e.  then  growing,  tegether  with  all  trees,  &c.  which  at  any  time  thereafter  ahoald 
grow  in  that  part  of  the  forest 
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would  not  presume  that  a  freehold  existed  in  the  trees  in  the  plaintiff,  inde- 
pendent of  the  freehold  in  the  soil,  which  was  in  the  defendant,  who  was 
proved  to  be  in  the  possession  of  the  land,  as  those  under  whom  he  claimed 
had  always  been.  This  would  be  a  freehold  within  a  freehold,  which,  though 
it  might  exist  by  grant,  would  never  be  presumed  against  the  general  rule  of 
law,  that  he  who  is  owner  of  the  soil  shall  be  taken  to  have  every  product 
of  it.  And  there  is  the  more  reason  for  requiring  strict  proof  in  this  case, 
inasmuch  as  if  there  ever  had  been  such  a  grant,  it  might,  if  produced,  have 
been  found  to  be  confined  to  trees  then  growing.  [Lord  Ellenborough,  C.  J. 
The  terms  of  an  ancient  grant  now  lost  must  be  collected  from  the  manner  in 
which  the  right  presumed  to  be  derived  under  it  has  been*  exercised :  and 
what  objection  in  point  of  law  would  there  be  to  a  grant  or  reservation  of 
trees  then  growing,  or  thereafter  to  grow  upon  the  land  ?  If  it  meant  to  be 
contended,  that  there  can  be  no  such  thing  as  a  freehold  in  trees  apart  from  the 
general  ownership  of  the  land  whereon  they  grow,  that  is  a  question  upon  the 
record,  on  which  you  may  move  in  arrest  of  judgment,  or  bring  a  writ  of  er- 
ror.] Then  they  objected  more  particularly  to  the  evidence  given  of  the  plain- 
tiff's right.  1st,  As  to  the  general  hearsay  evidence  of  the  right  of  the  Stan- 
ley family,  from  their  having  cut  trees  within  other  parts  of  the  belt;  it  did 
not  appear  that  the  land  itself  in  such  parts  did  not  belong  to  them,  as  much 
of  it  was  understood  to  do :  and  in  such  case  no  inference  could  arise  in  fa- 
vour of  the  same  right  over  the  defendant's  close :.  besides  the  general  objec- 
tion to  any  hearsay  evidence  of  a  private  right.  [The  Court,  however,  seem- 
ed to  consider  that  all  the  evidence  of  this  description  was  merely  explanatory 
of  acts  done,  or  foreborne  to  be  done,  in  particular  instances  by  the  owners  or 
occupiers  of  different  closes  round  the  belt :  and  this  was  not  further  pressed : 
bat  the  counsel  proceeded  to  comment  on  the  particular  instances  proved  in 
evidence.]  They  then  objected  to  the  evidence  of  declarations  made  and  acts 
done  by  owners  and  occupiers  of  other  closes  round  the  belt,  held  under  dif- 
ferent titles  from  that  of  the  defendant.  One  instance  spoken  to  was  by  the 
witness  Edwards,  who  gave  in  evidence  the  declarations  of  his  brother,  when 
tenant  to  Edmonstone,  upon  a  fall  of  trees  within  his  close,  that  the  trees  with- 
in the  belt  were  Sir  Thomas  Stanley's.  [Lord  Ellenborough,  G.  J.  That 
was  a  declaration  by  the  tenant  against  his  own  interest,  as  far  as  it  went,(a) 
within  the  ambit  claimed  by  the  Stanley*,,  and  was  explanatory,  at  the  time, 
of  the  act  of  his  landlord,  forbearing  when  there  was  a  fall  of  trees  in  the  close, 
to  cut  any  within  the  ambit.]  There  was  no  connexion  proved  between  the 
titles  of  the  several  owners  round  the  belt ;  without  which  no  inference  could 
be  drawn  in  prejudice  of  one,  from  acts  of  ownership  exercised  by  the  Stan- 
ley family  against  others,  which  might  depend  upon  the  different  terms  of  the 
conveyances  to  each.  [Lord  Ellenborough,  C.  J.  The  same  law7  may  be 
shewn  by  general  evidence  to  govern  one  entire  district,  though  it  may  affect 
the  rights  of  different  persons  in  different  parts.  It  is  then  one  entire  thing 
quoad  that  district :  as  in  the  case  of  the  border  law.  In  this  case  the 
eye  may  see  that  there  is  one  continuity  of  belt;  and  the  witness  prov- 
ing that  the  Stanley  family  have  asserted  the  same  right  from  time  to  time 
against  different  owners  in  different  parts  of  the  belt,  as  such,  is  evidence 
of  their  general  right :  and  this  may  be  supported  by  acknowledgments  of 
others  interested  to  contest  the  right.  Le  Blanc,  J.  The  freehold  of  wastes 
is  continually  asserted  by  evidence,  of  acts  of  ownership  in  different  parts.] 
Still  the  objection  arises,  that  the  titles  of  these  several  owners  "are  derived 
from  different  conveyances. 

.  («)  8ee  Richard  Ljfford'*  case,  9  Rep.  48,  that  leasee  of  land  for  life  or  years  has  apar- 
teabr  interest  in  the  trees  ;  though  the  general  interest  of  the  trees  remains  in  the  lessor  ; 
fa  tbs  lessee  shall  have  the  mast  and  fruit  of  the  trees,  and  shadow  for  his  cattle,  loppings 
to  foe!,  and  repair  offences,  &c  hot  the  interest  of  the  body  of  the  trees  is  hi  the  lessor,  as 
Pucel  of  his  inheritance.  And  see  also  Htrlackenden't  case,  4  Rep.  68.  b.  for  this  aad  the 
P&eral  pout  of  the  present  ease. 
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Lord  Ellenbobotjsh,  C.  J.  The  presumption  from  the  evidence  is,  that 
all  the  land  of  the  belt  belonged  originally  to  the  same  person,  and  that 
when  he  granted  it  out  to  others,  he  reserved  the  right  to  the  trees  then  grow- 
ing or  thereafter  to  grow  in  the  soil :  and  he  and  those  claiming  under  him 
prove  their  right  by  exercising  acts  of  ownership  in  cutting  and  taking  away 
the  trees  from  time  to  time,  as  occasion  requires,  in  different  parts  of  the  belt. 
It  is  evidence  of  one  reserved  right  in  the  original  grantor,  and  not  of  differ- 
ent rights  created  by  different  conveyances.  The  soil  of  the  whole  was  prob- 
ably granted  out  entire  in  the  first  instance,  reserving  the  trees ;  and  the  orig- 
inal grantee  may  have  afterwards  granted  it  out,  in  divided  portions,  to  differ- 
ent persons.  Whatever  title  is  consistent  with  the  established  course  of  enjoy- 
ment may  be  proved  by  such  enjoyment :  and  here  was  evidence  of  a  right 
such  as  I  have  stated,  and  there  is  no  evidence  of  any  adverse  right 

It  was  then  suggested  that,  though  this  might  be  evidence  for  the  plaintiff 
of  his  having  an  interest  in  the  trees,  it  was  no  evidence  of  a  freehold  inter- 
est in  them,  as  claimed  by  him  in  his  replication.  That  one  might  have 
a  right  to  trees  as  a  profit  apprender  in  another's  soil,  without  having  a  free- 
hold in  the  trees :  and  that  it  was  difficult  to  say,  how  one  could  have  a  free- 
hold in  the  trees  growing  in  another's  soil ;  and  here  the  plaintiff  does  not 
claim  the  soil  itself.  But  Lord  EUenborough,  C.  J.  observed,  that  the  plaintiff 
may  not  have  claimed  the  whole  that  he  was  entitled  to :  and  that  perhaps  the 
right  to  the  land  itself  might  be  nut  in  hazard,  if  the  defendant  could  succeed 
in  shewing  that  the  plaintiff  could  have  no  freehold  interest  in  the  trees  apart 
from  the  soil.  But  even  if  that  were  so,  perhaps  a  reservation  of  the  trees 
then  growing  or  thereafter  to  grow  in  the  soil  might  be  taken  to  reserve  so 
much  of  the  soil  as  was  necessary  for  the  growth  and  sustentation  of  the  trees. 
But  without  deciding  that  question,  it  was  enough  to  say,  upon  a  motion  for  a 
new  trial,  that  the  evidence  sustained  the  right  claimed ;  and  the  other  was 
a  question  upon  the  record :  Le  Blanc,  J.  observing,  that  the  plaintiff  admit- 
ted by  the  pleadings,  that  the  freehold  of  the  soil  was  in  the  defendant 
And  the  rest  of  the  court  agreeing,  the  rule  for  a  new  trial  was  discharg- 
ed. 


Bennett  v.  Neale. 

UEast,  84S.    July  1,1811. 

The  4th  Motion  of  stat  48  G.  8.  c.  46.  providing  that  in  actions  on  judgments  recovered, 
the  plaintiff  shall  not  be  entitled  to  ooati  unless  by  the  order  of  the  court,  or  some  jadgs 
thereof,  does  not  extend  to  an  action  brought  to  recover  the  coats  of  a  judgment  or  non- 
suit 

THE  present  plaintiff,  having  obtained  judgment  of  nonsuit  in  a  former 
action  brought  against  him  by  Iseale,  the  taxed  costs  of  which  judgment  were 
32.  3f.  brought  this  action  on  the  judgment  to  recover  that  amount ;  whereup- 
on Espinasse  moved  upon  the  st  43  G.  3.  c.  46.  s.  4.  for  a  rule  calling  up- 
on the  plaintiff  to  shew  cause  why,  upon  payment  of  that  sum,  the  proceed- 
ings should  not  be  stayed  without  costs ;  the  clause  directing  "  that  in  all  ac- 
"  tions  which  shall  be  brought  upon  any  judgment  recovered  in  England  or 
"  Ireland,  the  plaintiff  in  such  action  on  the  judgment  shall  not  recover  or  be 
"  entitled  to  any  costs  of  suit,  unless  the  court  in  which  such  action  on  the 
41  judgment  shall  be  brought,  or  some  judge  of  the  same  court,  shall  otherwise 
"  order."    And  this,  be  said,  was  the  first  application  on  this  clause  of  the  act 

But  The  Court,  on  reading  the  clause,  and  comparing  it  with  the  preced- 
ing and  subsequent  clauses,  were  of  opinion  that  it  extended  only  to  judg- 
ments recovered  by  plaintiffs,  and  not  to  a  judgment  of  nonsuit  s  and  therefore 
refused  the  rule. 
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Porter  v.  Pbilpot. 

14  East,  144.  My  1, 1811. 


lion  in  the  12th  paction. 


THIS  was  an  action  by  a  plumber  for  work  and  labour  done,  and  material* 
found  for  the  defendant,  to  the  amount  of  61.,  reckoning  the  work  and  labour, 
and  the  value  of  the  new  materials :  but  at  the  trial  before  Lord  Ellenbor- 
ough,  C.  J.  at  the  sittings,  it  appearing  that  the  defendant  was  entitled  to  a 
deduction  for  the  value  of  the  old  lead  which  had  been  taken  by  the  plaintiff 
at  the  accustomed  valuation,  the  plaintiff  only  recovered  a  verdict  for  the  dif- 
ference, being  31. 16*.  44.  Whereupon  Nolan  on  a  former  day  obtained  a  rule 
nisi  for  entering  a  suggestion  on  the  roll,  that  the  defendant  was  at  the  time 
of  commencing  the  action,  &c.  resident  within  the  jurisdiction  of  the  borough 
court  of  Southward ;  in  order  to  deprive  the  plaintiff  of  his  costs  under  the 
st  46  6.  3.  c.  87.  (local,)  extending  the  former  borough-court  acts  22  Geo.  2. 
c.  47.  and  32  Geo.  2.  c.  6.,  to  suits  for  61. :  and  be  cited  Clark  v.  Asketo,  8 
East,  28.,  where  a  debt  originally  above,  but  reduced  below  40*.  by  a  part- 
payment  before  the  action  brought,  was  held  to  be  within  the  former  stat- 
utes. 

Abbott  now  resisted  the  rule,  and  referred  to  Fountain,  Administrator,  v. 
Young,  1  Taunt.  60,  where,  upon  a  similar  application,  it  appearing  that  the 
plaintiff's  demand  had  been  reduced  below  61.  by  deducting  the  amount  of 
two  promissory  notes  which  the  plaintiff's  intestate  had  received  from  him, 
and  nad  not  accounted  for ;  the  Court  held,  that  the  case  was  excepted  out  of 
the  general  operation  of  the  act  by  the  12th  section,  which  provides  that  the 
act  shall  not  extend  "  to  any  debt  for  any  sum,  being  the  balance  of  an  account 
"  on  demand  originally  exceeding  52."  Now  here  there  must  have  been  an 
account  taken  of  the  weight  and  value  of  the  old  lead,  before  the  original  de- 
mand could  be  reduced  and  liquidated. 

Lord  Ellbnborough,  C.  J.  That  was  the  case  of  a  cross  demand  :  here 
the  account  is  all  on  ooe  side,  and  is  all  resolvable  into  one  original  demand. 
The  taking  and  allowing  for  the  old  lead  is  the  same  as  if  he  had  melted  the 
old  lead  and  used  it  up,  adding  only  so  much  more  as  was  wanted ;  and  then 
the  original  demand  would  never  have  amounted  to  61. 

Per  Curiam,  Rule  absolute. 

But  the  plaintiff  agreed  to  stay  his  proceedings. 


Anthony  Barrow's  Case. 

14  Eatt,S46.    July  1,1811. 

It  does  not  appear  that  the  matter  of  any  veamel  is  merely,  as  such,  exempted  by  law  from 
being  impressed:  and  where  it  appeared  to  the  court  that  a  person,  whose  father  was  stat- 
ed to  b#  acting  as  mate  on  board  a  coastint  vessel  of  52  tons,  had  been  jast  before  appointed 
to  act  aa  master,  apon  a  supposition  that  ne  would  be  thereby  exempted  from  being  im- 
pressed, the  court  refused  even  a  rale  to  shew  cause  why  he  should  not  be  brought  up  by 
habeas  corpus  to  be  discharged  from  on  board  a  king's  ship,  where  he  was  placed  after  hav- 
ing been  impressed. 

CASBRED  moved  for  a  writ  of  habeas  corpus  to  be  issued  to  the  com- 
mander of  his  majesty's  ship  Enchantress,  to  bring  up  the  body  of  Anthony 
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Barrow,  who  had  been  lately  impressed  and  carried  on  board  that  ship.  He 
stated  shortly  from  an  affidavit,  that  the  party  from  whom  he  moved  had  been, 
before  he  was  so  impressed,  appointed  to  be  master  of  the  Active,  a  vessel  of 
62  tons  burthen,  navigating  between  Poole  and  Bristol;  that  he  had  signed 
bills  of  lading  for  the  cargo  at  Poole,  and  otherwise  acted  as  master. 

[Lord  Ellinborough,  C.  J.  and  the  rest  of  the  Court  had  great  doubt*  upon 
this  general  statement,  whether  sufficient  ground  had  been  laid  for  granting  a 
rule :  and  upon  being  referred  to  Chalacombe's  case(a)  a  few  terms  ago,  where 
it  was  stated  that  the  master  of  a  vessel,  as  such,  had  been  considered  to  be 
exempted  from  being  impressed ;  his  Lordship  expressed  a  doubt  whether  that 
case  (the  circumstances  of  which  were  not  then  distinctly  recollected  or  stat- 
ed,) had  not  proceeded  upon  the  construction  of  a  particular  act  of  parliament 
enabling  the  masters  of  vessels  in  a  certain  trade  to  nominate  certain  mariners 
on  board  their  vessels  to  be  exempted  from  being  impressed  ;  from  whence 
the  court  had  inferred  that  the  legislature  had  impliedly  exempted  the  master 
himself,  who  was  to  give  protection  to  the  others.  His  Lordship  then  further 
inquired,  what  other  men  there  were  on  board  the  Active;  and  whether  this 
party  had  been  recently  before  appointed  to  act  as  master ;  for  it  appeared  to 
be  suspicious  to  the  court,  whether  this  appointment  had  not  been  exclusively 
made  with  a  view  to  meet  the  supposed  decision  in  the  former  case  refer- 
red to. 

Casberd,  upon  this,  read  the  whole  of  his  affidavit,  in  which  it  was  stated, 
that  the  father  of  the  present  applicant  was  acting  as  mate  on  board  the  same 
vessel,  the  owner  of  which  was  on  shore ;  and  there  was  also  another  person 
on  board. 

The  Court,  under  these  circumstances,  thinking  that  the  appointment  of 
this  party  as  master  was  at  all  events  fraudulently  made  with  a  view  to  claim 
the  protection  now  sought  to  be  obtained,  by  changing  situations  between  the 
father  and  son  on  board  the  vessel ;  the  father  probably  being  otherwise  ex- 
empted, or  less  likely  from  age  to  be  impressed  ;  refused  the  rule. 


The  King  v.  The   Mayor,  Aldermen,  and   Burgesses  of 
the  Borough  of  Stratford-upon-Avon. 

14  East,  84S.    Joljr  1,  1811. 

Though  a  charter  of  Ed.  6th,  granted  upon  the  recited  prayer  of  the  inhabitants  of  the  bor- 
ough of  Stratford-upon-Avon,  **  that  the  King  woatd  esteem  them,  the  inhabitants,  worthy 
*'  to  be  made,  reduced  and  erected  into  a  body  corporate  and  politic;*'  and  thereupon  pro- 
ceeding to  "  grant  (without  any  word  of  confirmation)  onto  the  inhabitants  oC  the  borough, 
"  that  the  same  borough  should  be  a  free  borough  for  ever  thereafter;"  and  then  proceed- 
ing to  incorporate  them  by  the  name  of  the  Bailiffs  and  Burgesses,  &c. ;  would,  without 
more,  imply  a  new  incorporation:  yet  where  the  same  charter  recited  that  it  was  an  ancient 
borough,  in  which  a  guild  waa  theretofore  founded  and  endowed  with  lands,  out  of  the 
rents,  revenues  and  profits  of  which  a  school  and  an  alms-house  were  maintained,  and 
a  bridge  was  from  time  to  time  kept  up  and  repaired  ;  which  cuild  waa  then  dsisolved,  and  Hs 
lands  lately  come  into  the  kind's  hands:  and  further  reciting,  thai  the  inhabitants  of  the  bor- 
ough from  time  immemorial,  had  enjoyed  franchises,  liberties,  free  customs*,  jurisdictions, 
privileges,  exemptions,  and  immunities,  by  reason  and  pretence  of  the  guild  and  of  charters, 

Gtnts,  and  confirmations  to  the  guild,  and  otherwise,  which  the  inhabitants  could  not  thee 
Id  and  enjoy  by  the  diwolutioo  of  the  guild  and  for  other  causes,  by  means  whereof  it 
was  likely  that  the  borough  and  its  government  would  fall  into  a  worse  state  without 
speedy  remedy:  and  thereupon  the  inhabitants  of  the  borough  had  prayed  the  king's 
favour  for  bettering  the  borough  and  government  thereof,  and  for  aopporting  the  great 
charges  which  from  time  to  time  they  were  bound  to  sustain,  to  be  deemed  worthy  to  bt 
made,  &c.  a  body  corporate,  &c  :  and  thereupon  the  king,  after  granting  to  the  inhabitaati 
of  the  borough  to  be  a  corporation  (as  before  stated),  granted  them  the  aaroe  bounds  and 
limits  as  the  borough  and  the  jurisdiction  thereof  from  time  immemorial  had  extended  to: 

(a)  Since  stated  in  Bogin's  case,  in  last  term,  18  East,  660. 
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Amd  then  the  king,  willing  that  the  auns-bonse  and  school  should  he  kept  op  and  maintained 
as  heretofore  (without  naming  the  bridge,)  and  that  the  great  charges  to  the  borough  and 
its  inhabitants  from  time  to  time  incident,  might  be  thereafter  the  better  sustained  and  rap- 


ported,  granted  to  the  corporation  the  lands  of  the  late  guild: 
jmJ  it  farther  appearing  by  parol  test' 


And  it  farther  appearing  by  parol  testimony,  as  far  back  as  living  memory  went, that  the  cor- 
poration had  always  repaired  the  bridge: 

Held,  that  taking  the  whole  of  the  charter  and  the  parol  testimony  together,  the  preponder- 
ance of  the  evidence  was,  first,  that  this  was  a  corporation  by  a  prescription,  though  words 
of  creation  only  were  nsed  in  the  incorporating  part  of  the  charter  of  Ed.  0th.  2dly,  That 
the  burden  of  repairing  the  bridge  was  upon  such  prescriptive  corporation  dnrina;  the  exis- 
tence of  the  guild  before  that  charier:  though  the  gnild,  oat  of  their  revenues,  had  in  fact 
repaired  the  bridge;  which  was  only  in  ease  of  the  corporation,  and  not  rations  tenors; 
and  that  the  corporation  were  atill  bound  by  prescription,  and  not  merely  by  tenure;  and 
therefore  that  a  verdict  against  them  upon  an  indictment  for  the  non-repair  of  the  bridge, 
charging  them  as  immemorblly  bound  to  the  repair  of  it,  was  sustainable. 

THE  first  count  of  this  indictment  charged  that*  from  time  immemorial* 
there  was  and  yet  is  a  common  and  ancient  stone  bridge  over  the  river  Avon, 
which  bridge  is  io  the  borough  of  Stratford-upon-Avon,  in  the  county  of 
Warwick,  in  a  common  and  public  ancient  highway  leading  from  Birming- 
ham over  the  said  bridge  to  Oxford,  used  from  time  immemorial  for  all  the 
king's  subjects  to  pass  with  carriages,  &c:  that  the  bridge  was  out  of  repair; 
and  that  the  mayor,  aldermen,  and  burgesses  of  the  said  borough  of  Stratford* 
upon- Avon  had  immemoriatty  been  bound,  and  been  used  and  accustomed  to 
repair  it :  and  then  charged  them  with  the  non-repair  on  this  occasion. 

The  second  count  charged  that, /rom  time  immemorial,  there  bath  been  and 
now  is,  in  the  borough  of  Stratford-upon-Avon  aforesaid,  a  certain  body 
politic  and  corporate  of  the  inhabitants  of  the  said  borough  called  and  known 
from  time  to  time  by  divers  names  of  incorporation,  and  that  the  said  body 
politic  and  corporate  for  100  years  past  has  been  and  now  is  called  and  known 
by  the  name  of  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Stratford- 
upon-Avon;  and  that  from  time  immemorial  there  was  and  yet  is  a  common 
and  ancient  bridge,  dec.  (following  the  same  description  as  before ;)  that 
the  said  bridge  was  out  of  repair,  and  that  the  said  body  politic  and  corporate 
were  immemoriatty  bound  to  repair  it,  dec.  The  third  and  fourth  counts  de- 
scribed one  part  of  the  bridge  to  be  within  the  borough,  and  the  other  part  to 
be  within  the  parish  of  Old  Stratford,  in  the  same  county  ;  and  were  in  other 
respects,  like  the  first  and  second  counts.     The  defendants  pleaded  not  guilty. 

At  the  trial  before  Wood  B.  at  the  last  spring  assizes  at  Leicester,  examin- 
ed copies  of  the  charters  of  the  7  Ed.  6,  and  16  Car.  2.,  after  mentioned, 
were  proved  on  the  part  of  the  prosecutor ;  and  many  witnesses  were  also 
called,  who  proved  that,  as  far  back  as  living  memory  went,  the  corporation 
had  always  been  accustomed  to  repair  the  bridge  at  their  own  expence ;  which 
bridge,  it  was  admitted,  stood  partly  in  the  borough,  and  partly  in  the  parish 
of  Stratford.  It  was  then  objected  on  the  part  of  the  defendants,  1st,  That 
every  count  alleged  an  immemorial  obligation  on  the  corporation  to  repair ; 
whereas  it  appeared  by  the  charter  of  the  7  Ed.  6.,  that  the  inhabitants  of  the 
borough  were  then  first  incorporated ;  and  consequently  that  the  allegation 
was  disproved.  But  the  learned  Judge  thought  that  it  might  be  inferred 
from  that  charter,  that  there  had  been  from  time  immemorial  a  corporation 
under  some  denomination  or  other  at  Stratford,  by  whom  the  bridge  had  been 
repaired.  2dly,  It  was  objected  that  the  obligation  to  repair  arose  from  a  gift 
of  lands,  dec.  made  by  that  charter  to  the  corporation,  in  trust  to  support  and 
repair  the  bridge  ;  and  that  their  neglecting  to  do  so,  however  it  might  be  a 
breach  of  trust,  for  which  a  remedy  lay  in  equity,  was  not  indictable.  This 
objection  was  also  over-ruled :  the  learned  Judge  thinking  that  the  lands 
might  be  a  fund  auxiliary  to  the  support  of  the  bridge,  but  not  the  creation  of 
the  obligation.  And  the  same  answer  served  to  another  objection,  which  was 
now  slated  to  have  been  made  at  the  trial,  that  the  corporation  were  bound,  if 
at  all,  ratione  tenure*    A  verdict  passed  for  the  crown ;  but  the  points  of  law 
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Barrow,  who  had  been  lately  impressed  and  carried  on  board  that  ship.  He 
stated  shortly  from  an  affidavit,  that  the  party  from  whom  he  moved  had  been, 
before  he  was  so  impressed,  appointed  to  be  master  of  the  Active,  a  vessel  of 
62  tons  burthen,  navigating  between  Poole  and  Bristol;  that  he  had  signed 
bills  of  lading  for  the  cargo  at  Poole,  and  otherwise  acted  as  master. 

[Lord  Ellenborough,  u.  J.  and  the  rest  of  the  Court  had  great  doubt,  upon 
this  general  statement,  whether  sufficient  ground  had  been  laid  for  granting  a 
Tule  :  and  upon  being  referred  to  Chalacombe'$  case(a)  a  few  terms  ago,  where 
it  was  stated  that  the  master  of  a  vessel,  as  such,  had  been  considered  to  be 
exempted  from  being  impressed ;  his  Lordship  expressed  a  doubt  whether  that 
case  (the  circumstances  of  which  were  not  then  distinctly  recollected  or  stat- 
ed,) had  not  proceeded  upon  the  construction  of  a  particular  act  of  parliament 
enabling  the  masters  of  vessels  in  a  certain  trade  to  nominate  certain  mariners 
on  board  their  vessels  to  be  exempted  from  being  impressed  ;  from  whence 
the  court  had  inferred  that  the  legislature  had  impliedly  exempted  the  master 
himself,  who  was  to  give  protection  to  the  others.  His  Lordship  then  further 
inquired,  what  other  men  there  were  on  board  the  Active;  and  whether  this 
party  had  been  recently  before  appointed  to  act  as  master ;  for  it  appeared  to 
be  suspicious  to  the  court,  whether  this  appointment  had  not  been  collusively 
made  with  a  view  to  meet  the  supposed  decision  in  the  former  case  refer- 
red to. 

Casberd,  upon  this,  read  the  whole  of  his  affidavit,  in  which  it  was  stated, 
that  the  father  of  the  present  applicant  was  acting  as  mate  on  board  the  same 
vessel,  the  owner  of  which  was  on  shore ;  and  there  was  also  another  person 
on  board. 

The  Court,  under  these  circumstances,  thinking  that  the  appointment  of 
this  party  as  master  was  at  all  events  fraudulently  made  with  a  view  to  claim 
the  protection  now  sought  to  be  obtained,  by  changing  situations  between  the 
father  and  son  on  board  the  vessel ;  the  father  probably  being  otherwise  ex- 
empted, or  less  likely  from  age  to  be  impressed  ;  refused  the  rule. 


The  King  v.  The  Mayor,  Aldermen,  and   Burgesses  of 
the  Borough  of  Stratford-upon-Avon. 

14  East,  843.    July  1,1811. 

Though  a  charter  of  Ed.  6th,  granted  Upon  the  recited  prayer  of  the  inhabitant*  of  the  bor- 
ough of  Stratford-upon-Avon,  "  that  the  King  would  esteem  them,  the  inhabitants,  worthy 
••  to  be  nurds,  reduced  and  erected  into  a  body  corporate  and  politic;**  and  thereupon  pro- 
ceeding to  "  grant  (without  any  word  of  confirmation)  onto  the  inhabitant*  o€  the  borough, 
"  that  the  same  borough  should  be  a  free  borough  for  ever  thereafter;"  and  then  proceed- 
ing to  incorporate  them  by  the  name  of  the  Bailiffs  and  Burgesses,  &c. ;  would,  withost 
more,  imply  a  new  incorporation:  yet  where  the  same  charter  recited  that  it  was  an  ancient 
borough,  in  which  a  guild  was  theretofore  founded  and  endowed  with  lands,  out  <f  ths 
rente,  revenue*  and  profits  of  which  a  school  and  an  alme-houee  were  maintained,  and 
a  bridge  *** from  time  to  time  kept  up  and  repaired ;  which  guild  was  then  dsiaolved,  and  Hi 
lands  lately  come  into  the  kin*;*s  hands!  and  further  reciting,  thai  the  inhabitante  of  the  bor- 
ough from  time  immemorial,  had  enjoyed  franchisee,  liberties,  free  customs,  jurisdictions, 
privileges,  exemptions,  and  immunities,  by  reason  and  pretence  of  the  guild  and  ofcbsrtsn, 

eints,  and  confirmations  to  the  guild,  ana  otherwise,  which  the  inhabitants  could  not  then 
Id  and  enjoy  by  the  dissolution  of  the  guild  and  for  other  caases,  by  means  whereof  it 
was  likely  that  the  borough  and  its  government  would  fall  into  a  worse  state  wilboat 
speedy  remedy:  and  thereupon  the  inhabitants  of  the  borough  had  prayed  the  king's 
favour  for  bettering  the  borough  and  government  thereof,  and  for  supporting  the  great 
charges  which  from  time  to  time  they  were  bound  to  sustain,  to  be  deemed  worthy  to  bt 
made,  &c.  a  body  corporate,  &c  :  and  thereupon  the  king,  after  granting  to  the  inhabitant! 
of  the  borough  to  be  a  corporation  (as  before  stated),  granted  them  the  same  bounds  and 
limits  as  the  borough  and  the  jurisdiction  thereof  from  time  immemorial  had  extended  to: 

(«)  Since  etated  in  Bogin's  case,  ia  last  tern,  18  East,  660. 
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And  tfatn  the  king,  willing  that  tbe  alms-boose  and  sohool  sboold  be  kept  up  and  maintained 
as  heretofore  (without  naming  tbe  bridgo,)  and  that  the  great  charges  to  tbe  boroogh  and 
its  inhabitanle  from  time  to  time  incident,  might  be  thereafter  the  better  sustained  and  sup- 
ported, granted  to  the  corporation  tbe  lands  of  the  late  guild: 

And  it  farther  appearing  by  parol  testimony,  as  far  back  aa  living  memory  went, that  the  cor- 
poration had  always  repaired  the  bridge: 

Held,  that  taking  the  whole  of  the  charter  and  the  parol  testimony  together,  the  preponder- 
ance of  the  evidence  was,  first,  that  this  was  a  corporation  by  a  prescription,  though  words 
of  creation  only  were  used  in  the  incorporating  part  of  the  charter  of  Ed.  6th.  Idly,  That 
the  harden  of  repairing  tbe  bridge  was  upon  such  prescriptive  corporation  daring  the  exis- 
tence of  tbe  guild  before  that  charter:  though  the  guild,  oat  of  their  revenues,  had  in  fact 
repaired  the  bridge;  which  was  only  in  ease  of  the  corporation,  and  not  ratione  tenurst ; 
and  that  tbe  corporation  were  atill  bound  by  prescription,  and  not  merely  by  tenure;  and 
therefore  that  a  verdict  against  them  open  an  indictment  for  the  non-repair  of  the  bridge, 
charging  them  aa  immemerially  bound  to  the  repair  of  it,  waa  sustainable. 

THE  first  count  of  this  indictment  charged  that,  from  time  immemorial, 
there  was  and  yet  is  a  common  and  ancient  stone  bridge  over  the  river  Avon, 
which  bridge  is  io  the  borough  of  Stratford-upon-Avon,  in  the  county  of 
Warwick,  in  a  common  and  public  ancient  highway  leading  from  Birming- 
ham over  the  said  bridge  to  Oxford,  used  from  time  immemorial  for  all  the 
king's  subjects  to  pass  with  carriages,  dec:  that  the  bridge  was  out  of  repair ; 
and  that  the  mayor,  aldermen,  and  burgesses  of  the  said  borough  of  Stratford' 
upon- Avon  had  immemoriaUy  been  bound,  and  been  used  and  accustomed  to 
repair  it :  and  then  charged  tbem  with  the  non-repair  on  this  occasion. 

The  second  count  charged  that,  from  time  immemorial,  there  hath  been  and 
now  is,  in  the  borough  of  Stratford-upon-Avon  aforesaid,  a  certain  body 
politic  and  corporate  of  the  inhabitants  of  the  said  borough  called  and  known 
from  time  to  time  by  divers  names  of  incorporation,  and  that  the  said  body 
politic  and  corporate  for  100  years  past  has  been  and  now  is  called  and  known 
by  the  name  of  the  mayor,  aldermen,  and  burgesses  of  tbe  borough  of  Stratford- 
upon-Avon;  and  that  from  time  immemorial  there  was  and  yet  is  a  common 
and  ancient  bridge,  dec.  (following  the  same  description  as  before ;)  that 
the  said  bridge  was  out  of  repair,  and  that  the  said  body  politic  and  corporate 
were  immemoriaUy  bound  to  repair  it,  dec.  Tbe  third  and  fourth  counts  de- 
scribed one  part  of  the  bridge  to  be  within  the  borough,  and  the  other  part  to 
be  within  the  parish  of  Old  Stratford,  in  tbe  same  county  ;  and  were  in  other 
respects,  like  the  first  and  second  counts.     The  defendants  pleaded  not  guilty. 

At  the  trial  before  Wood  B.  at  the  last  spring  assizes  at  Leicester,  examin- 
ed copies  of  the  charters  of  the  7  Ed.  6,  and  16  Car.  2.,  after  mentioned, 
were  proved  on  the  part  of  the  prosecutor ;  and  many  witnesses  were  also 
called,  who  proved  that,  as  far  back  as  living  memory  went,  the  corporation 
had  always  been  accustomed  to  repair  tbe  bridge  at  their  own  expenre ;  which 
bridge,  it  was  admitted,  stood  partly  in  the  borough,  and  partly  in  the  parish 
of  Stratford.  It  was  then  objected  on  the  part  of  the  defendants,  1st,  That 
every  count  alleged  an  immemorial  obligation  on  the  corporation  to  repair ; 
whereas  it  appeared  by  the  charter  of  tbe  7  Ed.  6.,  that  the  inhabitants  of  the 
borough  were  then  first  incorporated ;  and  consequently  that  the  allegation 
waa  disproved.  But  the  learned  Judge  thought  that  it  might  be  inferred 
from  that  charter,  that  there  had  been  from  time  immemorial  a  corporation 
under  some  denomination  or  other  at  Stratford,  by  whom  the  bridge  had  been 
repaired.  2dly,  It  was  objected  that  tbe  obligation  to  repair  arose  from  a  gift 
of  lands,  dec.  made  by  that  charter  to  the  corporation,  in  trust  to  support  and 
repair  the  bridge ;  and  that  their  neglecting  to  do  so,  however  it  might  be  a 
breach  of  trust,  for  which  a  remedy  lay  in  equity,  was  not  indictable.  This 
objection  was  also  over-ruled  :  the  learned  Judge  thinking  that  the  lands 
might  be  a  fund  auxiliary  to  the  support  of  the  bridge,  but  not  the  creation  of 
the  obligation.  And  the  same  answer  served  to  another  objection,  which  was 
now  stated  to  have  been  made  at  the  trial,  that  the  corporation  were  bound,  if 
at  all,  ratione  tenuro.    A  verdict  passed  for  the  crown ;  but  the  points  of  law 
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and  evidence  were  reserved  for.  the  consideration  of  this  court,  with  leave  to 
enter  a  verdict  for  the  defendants,  if  either  of  the  objections  were  thought  to 
be  well  founded.  A  motion  to  that  effect  was  accordingly  made,  and  a  rale 
nisi  obtained  in  last  Easter  term,  when  the  court  desired  to  be  furnished  with 
a  copy  of  the  material  parts  of  the  chaiter  of  Edward  6th,  on  which  the  ques- 
tions made  principally  turned. 

King  Edward  6th,  by  his  charter,  recites,  that  whereas  the  borough  of 
Stratford-upon-Avon,  in  the  county  of  Warwick,  is  an  ancient  borough,  in 
which  a  certain  guild  was  heretofore  founded,  and  endowed  with  divers  lands, 
tenements,  and  possessions,  out  of  the  rents,  revenues,  and  profits  whereof  a 
certain  free  grammar-school  for  the  education  of  boys  there  was  maintained 
and  supported,  and  a  certain  alms-house  there,  consisting  of  24  poor  people 
therein  to  be  kept,  was  likewise  maintained  and  supported,  and  a  certain  great 
stone  bridge  called  Stratford-bridge,  built  over  the  Avon,  was  from  time  to 
time  kept  up  and  repaired  ;  which  said  guild  is  now  dissolved,  and  the  land*, 
tenements,  and  possessions  thereof  did  lately  come  into  our  hands,  and  now 
are  in  our  hands.  And  whereas  the  inhabitants  of  the  borough  of  Stratford 
aforesaid,  from  time  immemorial,  have  bad  and  enjoyed  divers  franchises, 
liberties,  free  customs,  jurisdictions,  privileges,  exemptions,  and  immunities, 

S  reason  and  pretence  of  the  aforesaid  guild,  and  by  reason  and  pretence  of 
arters,  grants,  and  confirmations  of  ancient  time  made  by  our  progenitors 
to  the  masters  and  brethren  of  the  said  guild,  and  otherwise  ;  which  the  said 
inhabitants  of  the  said  borough  cannot  now  hold  and  enjoy,  for  that  the  said 
guild  is  dissolved,  and  for  other  causes  now  to  us  appearing ;  by  means 
whereof  it  is  likely  that  the  borough  aforesaid,  and  the  government  thereof, 
will  fall  into  a  worse  state  from  time  to  time  if  a  remedy  thereto  is  not  speed- 
ily provided  :  whereupon  the  inhabitants  of  the  borough  aforesaid  have  hum- 
bly besought  us,  that  we  would  extend  our  grace  and  favour  to  them  for  the 
bettering  of  the  aforesaid  borough  and  of  the  government  thereof,  and  for 
the  supporting  of  the  great  charges  which  they  from  time  to  time  are  bound 
and  ought  to  sustain  and  perform,  and  that  we  would  esteem  them,  the  inhab- 
itants, worthy  to  be  made,  reduced,  and  erected  into  a  body  corporate  and  pol- 
itic :  know  ve,  &c.     And  then  the  king  proceeds  to  grant  unto  them,  the  in- 
habitants of  the  borough  of  Stratford-upon-Avon  aforesaid,  that  the  same  bor- 
ough shall  be  a  free  borough  for  ever  hereafter,  &c. :  and  then  he  proceeds 
to  incorporate  them  by  the  name  of  the  bailiff  and  burgesses  of  the  borough, 
ore.     The  King  afterwards  grants  that  the  said  borough,  and  the  circuit  and 
precincts  thereof,  and  the  jurisdiction  of  the  same,  shall  hereafter  extend  and 
reach,  as  well  in  length  and  breadth  as  in  compass,  to  such,  the  same,  and  the 
Wee  bounds  and  limits,  as  the  said  borough  of  Stratford-upon-Avon,  and  the 
circuit  and  precinct  of  the  same,  and  the  jurisdiction  thereof,  from  time  im- 
memorial, or  at  any  time  afterwards  or  before,  did  extend  to  and  reach.    Then, 
after  several  clauses  relative  to  the  constitution  of  the  borough,  the  king  pro- 
ceeds : — And  know  ye  that  we,  willing  that  the  said  alms-house  in  the  said 
borough  should  be  hereafter  maintained  and  supported,  and  that  the  fret 
grammar-school  there  should  be  hereafter  kept  up  and  maintained,  as  hereto-  a 
fore  it  used  to  be,  and  that  the  great  charges  of  the  borough  aforesaid,  and  to 
the  same  borough  and  to  the  inhabitants  thereof  yearly  and  from  time  to 
time  incident  may  be  hereafter  the  better  sustained  and  supported :  therefore 
the  king  grants  to  the  bailiff  and   burgesses  all  those  his  messuages,  mills, 
lands,  &c.  chambers,  halls,  and  tithes,  oVc.  which  were  parcel  of  the  posses- 
sions and  revenues  of  the  late  guild  of  Stratford-vpon-Aton  now  dissolved, 
as  fully,  freely,  and  entirely,  and  in  as  ample  manner  and  form,  as  any  the 
masters  and  brethren  of  the  said  late  guild,  &c.  had  held  and  enjoyed ;  or 
ought  to  have  held  and  enjoyed  ;  and  as  fully,  freely,  and  entirely,  and  in  as 
ample  manner  and  form,  as  all  and  singular  the  same  premises  came  or  ought 
to  have  come,  and  did  then  remain  or  ought  to  be  in  the  king's  hands  by  ret- 
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son  of  the  act  of  the  1  Ed.  6,  (c.  14.)  for  dissolving  divers  chantries,  guilds, 
&c.  The  charter  afterwards  directs  in  what  manner  the  alms-house  and  free 
grammar-school  shall  he  continued,  but  is  silent  as  to  the  bridge.  By  a  sub- 
sequent charter  of  the  16  Gar.  2.,  the  new  name  and  constitution  of  mayor, 
aldermen,  and  burgesses,  was  given  to  this  corporation ;  and  the  former  grant 
of  lands,  &c.  was  confirmed  to  them. 

The  Attorney- General  and  Abbott  now  shewed  cause  against  the  rule,  and 
contended  that  the  evidence  sufficiently  proved  that  the  corporation  of  Strat- 
ford-upon-Avon, under  one  or  other  name  and  form,  had  been  immemorially 
liable,  qua  corporation,  to  repair  the  bridge,  and  were  not  merely  chargeable 
at  law  ratione  tenurs,  or  in  equity  as  trustees  for  applying  a  proportion  of  the 
profits  of  the  lands  granted  by  the  charter  of  Ed.  6.  It  is  often  very  diffi- 
cult to  discover  how  a  corporation  originated  in  very  early  times,  and  to  recon- 
cile their  ancient  privilges  and  obligations  with  their  more  modern  charters  of 
incorporation  :  the  courts,  therefore,  have  always  laid  hold  of  slight  circum- 
stances to  connect  the  modern  corporation  with  the  ancient  body  politic,  in 
order  to  support  its  prescriptive  claims ;  and  it  often  happens,  that  the  titles 
to  many  of  its  ancient  privileges  and  estates  are  only  to  be  derived  through 
that  connexion.  It  was  argued  on  behalf  of  the  existing  corporation,  that, 
prior  to  the  charter  of  Ed.  6.,  the  guild,  therein  mentioned  to  be  then  dissolv- 
ed, had  been  the  only  corporate  body  in  Stratford-upon-Avon  ;  and  that  that 
charter  shewed  that  the  guild  were  only  liable  to  the  repair  of  the  bridge  ra- 
tione tenures,  or  as  trustees  endowed  for  that  and  other  purposes.  But  it  is 
rather  to  be  collected  from  the  general  history  of  guilds,  that,  though  often 
separately  incorporated  for  some  special  purposes,  they  only  existed  as  parts 
of  some  more  extended  corporation  in  the  same  place.  So  here  it  may  be 
collected  from  the  general  words  of  the  charter,  that,  from  time  immemorial, 
"  the  inhabitants  of  the  borough  had  enjoyed  liberties,  jurisdictions,  privi- 
"  leges,  ore.  by  reason  and  pretence,  not  merely  of  the  guild,  but  u  other- 
wise," that  there  was  an  ancient  general  corporation,  as  well  as  a  guild,  in 
this  borough.  The  dissolution  of  the  guild,  therefore,  out  of  whose  estates, 
whether  by  charitable  donation,  by  reason  of  tenure,  or  of  endowment  in  trust, 
the  repair  of  the  bridge  and  other  public  purposes  had  been  from  time  to  time 
sustained,  would  not  affect  the  continuing  liability  of  the  corporation,  if  they 
bad  been  immemorially  bound,  as  such,  to  the  repair  :  and  the  evidence 
given  at  the  trial  was,  that,  as  far  back  as  living  memory  could  trace  it,  the 
corporation  had  always  been  accustomed  to  repair  the  bridge :  and  this  was 
prima  facie  evidence  that  they  were  immemorially  bound  to  do  so,  unless  it 
were  shewn  by  other  evidence,  either  that  they  first  began  to  exist  within 
time  of  legal  memory,  or  that  some  other  body  was,  within  that  time,  bound 
to  the  repair,  or  (what  would  also  be  a  sufficient  answer  to  this  indictment,) 
that  the  corporation,  if  bound  to  repair  at  all,  were  only  bound  ratione  tenure), 
or  as  trustees.  As  to  the  latter  character,  in  which  respect  they  would  not,  it 
had  been  said,  be  indictable  at  all,  but  only  answerable  in  a  court  of  equity  as 
for  a  breach  of  trust,  if  they  did  not  repair ;  the  corporation  have  never  acted 
or  pretexted  to  act  as  trustees  in  this  respect,  and  there  is  no  evidence  what- 
ever in  support  of  the  supposition.  And  as  to  their  being  bound  ratione  ten- 
ure? ;  that  is  disproved  by  the  very  grant  of  the  lands  in  the  charter  of  Ed. 
6.,  which  imposes  pn  the  corporation  in  respect  of  such  grant,  the  obligation 
of  sustaining  the  alms-house  and  free  grammar-school ;  but  is  silent  as  to  the 
bridge.  Then  the  fair  inference  from  the  whole  charter  is,  that  the  ancient 
corporation,  which  existed  before  that  charter,  and  which  was  enlarged  and 
re-incorporated  by  it  with  others  of  the  inhabitants  at  large,  was  before  liable, 
qua  corporation,  to  the  repair  of  the  bridge,  though  not  to  the  sustentation  of 
the  alms-house  and  free  grammar-school;  though  the  guild,  which  appears 
to  have  had  ample  revenues,  in  addition  to  the  other  charitable  purposes 
which  it  was  probably  bound  to  support,  lent  its  aid  to  the  corporation  in  sup- 
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port  of  the  bridge.     And  that  accounts  for  the  provisions  of  the  charter,  that 
when  the  guild  was  dissolved,  and  its  estates,  then  in  the  hands  of  the  crown, 
were  meant  to  be  granted  out  again  to  the  corporation,  tbe  crown  imposed  on 
the  corporation  the  obligation  of  sustaining  tbe  alms-house  and  the  free  gram- 
mar-school, which  the  corporation  were  not  before  bound  to  do ;  and  did  not 
specify  the  obligation  to  repair  the  bridge,  because  that  existed  before:  al- 
though in  the  recital  of  the  charter,  the  latter  is  also  mentioned  as  having 
been  repaired  by  the  ancient  guild  before  its  dissolution.     It  therefore  rather 
assumes  that  the  corporation  were  before  liable  to  repair  the  bridge.    Bat 
though  the  repair  of  the  bridge  be  not  imposed  by  that  charter  on  the  cor- 
poration, yet  the  king  may  be  supposed  to  refer  to  it  as  one  of  "  the  gTeat 
"  charges  of  the  borough  aforesaid  yearly  and  from  time  to  time  incident 
to  it,"  for  the  better  sustaining  and  supporting  of  which  he  was  moved  to 
grant  those  estates  to  the  corporation.     [Lord  EUenborough,  C.  J.    If  the 
obligation  to  repair  the  bridge  were  originally  upon  the  corporation,  this  ar- 
gument will  be  let  in  ;  but  if  it  were  upon   the  guild  before  its  dissolution,  it 
will  be  difficult  to  shew  how  it  was  transferred  to  the  corporation.     And  does 
it  not  appear  by  the  charter,  that  the  guild  were  originally  liable?]    The 
charter  only  shews  that  the  revenues  of  the  guild  had  been  in  fact  applied 
in  part  to  the  repair  of  the  bridge,  but  it  does  not  state  that  the  guild  were 
bound  to  repair  it.     It  is  indeed  only  stated  that  the  guild  had  repaired  it  oat 
of  their  rents  and  profits;  which  does  not  shew  any  obligation  to  repair  itra- 
tione  tenure)  even  in  the  guild  :  for  those  who  are  bound  to  repair  rations 
tenures  are   so  bound,  not   merely  out  of  rents  and  profits,  but  at  soy 
rate,  while   they  hold   the  estate,  though  the   rents  and  profits  were  not 
sufficient   for  the   purpose ;  and   they  can    only  discharge   themselves  bv 
conveying   away   or   surrendering   the  estate,  from   the  tenure   of  which 
the  obligation .  arises.     But   it   is  not  inconsistent  with  the    original  lia- 
bility of  the  parent  corporation   to  the  repair,  that  the  guild  might  have  had 
a  grant  of  land,  upon  condition  to  apply  the  revenue  of  it  to  the  repair  of 
the  bridge,  in  aid  of  the  parent  corporation.     [Bayley,  J.  May  there  not  he 
another  difficulty:  supposing  the  lands  were  originally  granted  for  the  repair  of 
die  bridge,  and  that  the  guild  while  they  held  those  lands,  were  liable  rations 
tenures :  then,  when  the  guild  was  dissolved  and  their  estates  were  in  tbe 
hands  of  the  crown,  would,  not  the  lands  be  still  liable  in  the  hands  of  the 
crown  ;  and,  when  granted  out  again  to  the  corporation,  would  not  the  corpo- 
ration be  liable  ratione  tenures ;  which  would  account  for  their  subsequent  re* 
pairs  of  the  bridge,  as  proved  by  the  witnesses  within  time  of  living  memory?] 
The  terms  of  the  grant  itself  rather  exclude  their  liability  ratione  tenure  to 
repair  the  bridge,  concerning  which  it  is  silent,  while  it  enjoins  the  main- 
tenance of  the  alms-house  and  free  grammar-school :  if  liable,  therefore,  at 
all,  it  must  be  upon  an  original  liability  qua  corporation,  consistently  with  the 
terms  of  the  charter  and  grant,  and  with  the  parol  evidence.     Besides,  when 
land,  originally  granted  by  the  crown  upon  such  a  tenure,'  reverts  back  to 
it,  on  failure  of  heirs  or  successors  of  the  grantees,  it  does  not  follow  that  it 
reverts  with  the  same  burden  upon  it  as  was  imposed  upon  the  grantees  rati- 
one tenures.     [Lord  EUenborough,  G.  J.     Is  there  not  a  further  difficulty 
from  the  words  of  the  charter,  in  considering  this  as  a  corporation  by  pre- 
scription, when  the  words  used  seem  rather  to  imply  an  original  incorpu** 
tien  ?]     The  words  of  ancient  charters  must  always  be  construed  with  great 
latitude,  from  the  uncertainty  of  their  contemporaneous  signification,  and 
often  from  a  loose  generality  of  expression  ;  more  especially  in  cases  when) 
ancient  privileges  have  been  continued  to  be  enjoyed,  or  ancient  burthens 
borne,  for  which  no  authority  is  to  be  found  in  their  modem  charteft,  sod 
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which,  therefore  can  only  be  supported  by  prescription. (a)  Possibly  the 
charter  of  Ed.  6.  may  have  enlarged  the  ancient  corporation ;  the  number  of 
inhabitants  may  have  increased ;  and  that  would  be  consistent  with  the  prayer 
of  the  inhabitants,  stated  in  the  charter,  to  be  thought  worthy  of  being  incor- 
porated. Words  of  creation  are  frequently  found  in  old  charters,  where  it  is 
clear  that  there  was  a  pre-existing  corporation,  though  perhaps  under  a  differ- 
ent name,  or  under  a  different  constitution,  as  may  have  been  the  case  here. 
[Lord  EUenborough,  C.  J.  Might  not  the  inhabitants  of  the  borough,  as 
such  have  been  liable  to  the  repair  of  the  bridge,  in  like  manner  as  the  inhab- 
itants of  a  parish  or  township  have  been  held  liable  by  immemorial  custom  (£)? 
for  the  charter  recites  that  the  inhabitant*  of  the  borough  had,  upon  the  disso- 
lution of  the  guild,  whose  revenues  bad  been  appointed  to  the  repaif  of  the 
bridge,  besought  the  king  that  he  would  extend  his  favour  to  them  u  for" 
{among  other  things)  "  the  supporting  of  the  great  charges  which  they,  from 
time  to  time,  were  bound  and  might  to  sustain,  and  perform,  tec.]  There  is 
no  evidence,  either  by  parol,  or  by  the  recital  of  the  charter,  that  the  inhabi- 
tants, as  such,  had  ever  repaired  the  bridge ;  but  all  the  evidence  goes  to 
shew,  that  the  corporation  have  repaired  it ;  wind  they  can  only  be  bound  by 
prescription  or  tenure :  and  the  latter  mode  is  negatived  by  the  charter. 

B.  Mariee,  contra.  The  prosecutor  was  bound  to  prove  two  things  in  order 
to  support  this  indictment ;  1st,  that  the  defendants  were  an  immemorial  cor- 
poration ;  and  2dly,  that,  as  such,  and  not  merely  by  reason  of  tenure,  they 
were  bound  to  repair,  or,  what  is  the  same  thing,  to  rebuild,  if  necessary, 
the  bridge  in  question.  In  order  to  prove  the  first,  the  prosecutor  gave  in 
evidence  the  charter  of  Ed.  6 ;  which,  it  did  not  even  negative,  at  least  con- 
tained no  affirmative  proof  of  the  fact.  The  question  was  not  whether,  before 
the-  charter,  there  existed  a  body  of  persons  in  the  place  with  privileges 
and  jurisdictions,  or  whether  the  inhabitants  might  not  have  enjoyed  privileges 
41  by  reason  and  pretence  of  ihe  guild,  nnd  of  charters,  grants,  and  confirmations 
before  made  to  the  master  and  brethren  of  the  said  guild,  or  otherwise :"  but 
the  question  was,  whether  the  present  corporation  had  existence  before  the 
charter,  when  the  charter  itself  assumes  to  create  them  anew  out  of  the 
inhabitants,  whom  alone  it  mentions,  without  any  word  of  re-incorporation 
or  confirmation.  And  as  to  the  designation  of  the  place  as  "  an  ancient 
borough,"  the  words  of  the  charter  before  mentioned  plainly  refer  that  to 
the  dissolved  guild :  and  it  is  not  pretended  that  the  present  corporation  are 
the  successors  of  that  guild.  Then  the  prayer  of  the  inhabitants  is  to  be 
"  made,  reduced,  and  erected  into  a  body  corporate ;  which  are  all  words  of 
new  creation,  and  not  of  continuance  or  revival ;  add  this,  in  a  charter  within 
time  of  memory.  The  charter  shewed,  however,  without  question,  that 
tbe  guild  had  in  fact  repaired  the  bridge  from  time  to  time ;  from  whence 
the  presumption  is  that  they  were  bound  to  do  so.  But  if,  against  that 
fact,  it  were  open  to  presume  that  any  other  body  was  liable  to  the  repair,  the 
fair  presumption  would  rather  be  against  the  inhabitants  in  general,  than  against 
the  corporation  ;  for  it  is  the  inhabitants  of  the  borough  whom  the  charter  de- 
scribes as  having  immemorially  enjoyed  divers  franchises,  ore.  and  as  requir- 
ing the  king's  favour  "for  the  supporting  of  the  great  charges  which  they 

(a)  A  corporation  may  be  even  so  far  dissolved,  by  the  loss  of  ooe  or  more  of  it*  integral 
parte,  aa  to  be  incapable  of  renewing  itself;  so  that  the  crown  may  {rant  a  new  charter  to 
the  inhabitants  of  the  same  place;  and  yet  if  the  crown  think  proper,  it  may  revive  and  con- 
tiaae  the  old  corporation  by  a  new  grant  to  the  remaining  members  of  the  old  dissolved  and 
dormant  corporation,  together  with  other  inhabitants  of  the  place,  so  as  to  enable  their  soo- 
cessors  to  see  npon  a  bond  given  to  it  before  each  its  dissolution.  The  Mayor,  $c.  of  Col* 
ckuUr  v.  Beaber,  8  But.  186&,  explained  by  The  King  v.  Patmore,  8  Term  Rep.  199. 
"  241.  Lord  Coke  says,  in  the  case  of  8utton  hospital,  10  Rep.  80,  "  that  in  old  time  tbe 
"  inhabitants  or  borgesses  of  a  town  or  borongh  were  incorporated  when  the  king  granted  to 
"  them  to  have  gnildam  mercatoriam."   .And  1  Rol.  Abr.  518,  ekes  the  Register  £19. 

(6)  Vide  Re*  v.  The  Inhabitant*  of  the  W.  R.  of  Yorkshire,  6  Burr.  8594. 
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from  time  to  time,  were  bound  and  ought  to  sustain  and  perform."  The 
general  presumption  of  law  is,  that  the  county  at  large  are  bound  to  the  repair 
of  public  bridges ;  and  if  any  other  description  of  persons  be  charged,  the 
onus  lies.4>n  the  prosecutor  to  prove  it  distinctly ;  and  certainly  it  cannot  be 
thrown  by  prescription  upon  a  corporation  appearing  to  be  erected  within  time 
of  memory.  But  2dly,  if  there  were,  any  evidence  to  bind  the  corporation  at 
all  to  the  burthen  of  repair,  it  is  rather  to  he  referred  to  their  possession  of 
the  lands  of  the  ancient  guild,  than  to  any  other  source :  for  taking  the  whole 
of  the  evidences  together,  it  amounts  to  this,  that  while  the  guild  was  in  exis- 
tence, and  held  the  lands,  the  guild  repaired  the  bridge ;  and  since  the  lands 
have  been  granted  to  the  corporation,  the  corporation  have  made  the  repairs. 
And  though  upon  the  supposition  that  the  corporation  are  liable  ratione  te- 
nure, it  will  be  difficult  to  account  for  the  silence  of  the  charter  in  this  res- 
pect ;  yet  the  fair  conclusion  to  be  drawn  from  that  omission  is  that  the  cor- 
poration are  not  liable  at  all,  and  not  that  they  are  liable  in  their  mere  corpo- 
rate capacity,  without  reference  to  tenure. 

Lord  Ellbnborough,  G.  J.     The  question  is  whether  the  corporation  is 
properly  charged  upon  this  record  as  being  prescriptively  bound  as  such  cor- 
poration to  repair  the  bridge  ?    In  order  to  maintain  that,  it  must  be  proved 
that  this  body  has  had  immemorial  existence :  and  no  charter  having  bees 
produced  prior  to  that  of  Ed.  6,  we  must  draw  the  best  inference  we  can  from 
that,  which  is  the  only  light  furnished  to  guide  us,  whether,  before  that  char- 
ter, this  was  a  prescriptive  corporation  :  and  we  must  also  be  satisfied  that  it 
is  not  liable,  if  at  all,  ratione  tenure ;  because,  if  liable  only  in  that  respect, 
and  not  having  been  so  charged,  this  indictment  would  mil.     Two  things 
therefore  are  to  be  made  out  by  the  prosecutor ;  first,  that  the  corporation  was 
an  immemorial  corporation  at  the  time  of  the  charter  of  Ed.  6. ;  and  next  tbaf, 
it  is  liable  as  such,  and  not  in  respect  of  the  tenure  of  those  lands  which  for- 
merly belonged  to  the  guild,  and  were  granted  out  again  by  that  charter  to  the 
corporation   now  subsisting.     Now,  looking  to  the  charter,  every  word  of 
which  is  very  important  to  the  elucidation  of  these  points  ;  it  begins  with  stat- 
ing that  this  is  an  "  ancient  borough ;"  that  indeed  does  not  ex  vi  termini  im- 
port that  it  was  a  prescriptive  body,  but  it  is  pregnant  evidence  of  it    Then 
it  states  that  in  this  ancient  borough  a  certain  guild  was  therefore  founded, 
endowed  with   lands,  out  of  the  rents  and  profits  of  which  a  ^free-grammar- 
school,  an  alms-house,  and  the  great  stone  bridge  called   Stratford  Bridge 
were  maintained  and  repaired.     It  does  not  predicate  for  the  guild,  that  the 
lands  had  been  granted  to  them  upon  condition,  and  that  ratione  tenure  they 
were  bound  to  maintain  these  things,  but  that  they  were  maintained  and  re- 
paired out  of  the  rents  arid  profits.     But  it  is  predicated  of  the  inhabitants  of 
this  ancient  borough  that  from  time  immemorial  they  had  enjoyed  "fran- 
chises^), liberties,  free  customs,  jurisdictions,  privileges,  exemptions,  ana  im- 
munities, by  reason  and  pretence  of  the  guild,  and  of  charters,  grants,  and 
confirmations  to  the  guild,  and  otherwise ;  which  the  inhabitants  could  Dot 
then  enjoy  by  reason  of  the  dissolution  of  the  guild."    If  the  corporation  had 
a  previous  existence,  these  words  would  refer  to  them ;  the  word  inhabitants 
being  a  good  corporate  description (b) :  for  how  otherwise  than  as  a  corpora- 
tion could  the  inhabitants  have  had  franchises  and  jurisdictions,  which  are  ex* 
pressive  of  political  authorities.     To  predicate  therefore  of  a  place  that  it  was 
an  ancient  borough,  the  inhabitants  of  which  were  a  body  having  franchix* 
and  jurisdictions  from  time  immemorial,  is  in  effect  to  predicate  of  the  body 
that  they  were  a  prescriptive  corporation ;  for  how  else  could  they  have  had 

(a)  Franchiue,  (nya  Lord  Holt,  id  Rex  v.  The  City  of  London,  Skin.  811,)  aw** 
essential  to  a  corporation,  bat  a  privilege  pertaining  to  it. 

(6)  Vide  the  Year-book,  21  Ed.  4.  06.  a.  50.  b.  and  Bio.  Corporationa,  pt.  65.  and  "' 
and  1  Rot  Abr.  618. 
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these  things  from  time  immemorial  ?    It  further  states,  that  by  reason  of  the 
premises,  and  for  other  causes  appearing,  it  was  likely  that  the  borough,  and 
the  government  thereof,  would  fall  into  a  worse  state  from  time  to  time  if  a 
remedy  were  not  speedily  provided :  there  then  is  was  another  word  importing 
some  kind  of  corporate  government  which  was  falling  into  decay  since  it  had 
been  severed  from  the  guild,  which  nourished  it  in  point  of  finance,  and  with- 
out which  it  had  no  funds  for  its  support :  not  considering  however  the  bo- 
rough* with  its  franchises,  jurisdictions,  &c.  and  government,  as  then  actually 
lapsed  and   dissolved   by  such  severance  from  its  principal  branch  or  right 
hand,  but  only  as  falling  into  decay  without  it.    It  then  alludes  to  the  great 
charges  which  the  inhabitants  of  the  borough  were  from  time  to  time  bound  to 
sustain  and  perform,  which  they  had  lost  the  means  of  doing  by  the  loss  of 
the  guild  :  after  which  follow  the  words  creating  the  main  doubt  upon  the  sub- 
ject ;  importing,  in  their  natural  sense,  a  prayer  of  the  inhabitants  for  a  prim- 
itive incorporation ;  that  is,  that  the  king  "  would  esteem  them  worthy  to  be 
made,  reduced,  and  erected  into  a  body  corporate  and   politic."     But  I  do  not 
consider  that  these  words  are  so  strong  as  to  repel  the  inference  to  be  drawn 
from  the  multiplied  matters  and  terms  in  the  charter  importing  a  pre-existing 
corporation.     Perhaps  the  inhabitants  might  not  consider  it  as  a  matter  of  any 
consequence  that  the  crown  should  expressly  recognize  them  in  their  then 
mutilated  state,  as  a  corporation.     The  guild  is  expressly  stated  to  have  been 
dissolved  ;  but  there  can  be  no  question  that  the  dissolution  of  it,  though  of  a 
distinguished  offspring,  would  not  of  itself  have  dissolved  the  parent  cor- 
poration, assuming  it  to  have  had   existence  before  the  charter  of  Ed.  6. 
Then  the  king,  after  incorporating  the  inhabitants  under  the  name  and  in  the 
manner  mentioned,  assigns  the  same  bounds  and  jurisdiction  to  the  borough 
as  it  had  had  "from  time  immemorial,  or  at  any  time  afterwards."    That  is  a 
direct  description  of  an  immemorial  jurisdiction  of  known  extent  and  lim- 
its, which  is  to  be  perpetuated'  in  the  new  corporation.     He  then  proceeds  to 
grant  to  them  the  lands  which  had  belonged  to  the  guild  ;  in  doing  which  it 
seems  to  be  taken  for  granted  that  the  corporation  pre-existing  had  been  liable 
to  the  repair  of  the  bridge ;  for  though  that  is  one  of  the  three  objects  to 
which  the  first  part  of  the  charter  recites  that  the  rents  and  profits  of  the  es- 
tates held  by  the  guild  had  been  applied,  of  the  benefit  of  which  the  inhabit- 
ants had  been  deprived  by  the  dissolution  of  the  guild ;  yet,  when  the  crown 
grants  out  of  the  lands  again,  no  mention  is  made  in  terms  of  the  repair  of  the 
bridge  as  one  of  the  conditions  of  the  grant,  but  only  of  the  support  of  the  alms- 
house and  free  grammar-school :  but  it  states  generally,  as  a  further  reason 
for  making  the  grant,  "  that  the  great  charges  of  the  borough  aforesaid,  and 
to  the  same  borough,  and  to  the  inhabitants  thereof  yearly  and  from  time  to 
time  incident,  might  be  thereafter  the  better  sustained  and  supported"    It 
states  therefore  that  they  were  before  liable  to  great  charges :  and  when  we 
find  that  as  far  back  as  living  memory  can  reach,  the  bridge  has  always  been 
maintained  by  this  corporation,  and  is  not  shewn  to  have  been  ever  repaired 
by  any  other  body ;  and  when  no  mention  is  made  in  the  charter  that  the 
guild  were  before  chargeable  with  the  repair  by  the  tenure  of  their  lands, 
though  it  is  stated  that  they  had  in  fact  repaired  it  from  time  to  time  out  of 
their  rents  and  profits;  and  when  the  charter,  in  granting  out  of  the  same 
lands  to  the  corporation,  expressly  imposes  on  them  the  two  other  obligations 
specified,  without  mentioning  this,  though  before  mentioned  in  the  first  lecital 
with  the  other  two ;  but  does  allude  generally  to  other  great  charges  to  which 
they  were  liable ;  what  are  we  to  suppose  was  meant  by  those  other  great 
charges,  but  amongst  others,    that  of  the  bridge,  which  the  corporation  are 
proved  to  have  from  time  to  time  defrayed  ?    It  appears  therefore  upon  the 
whole,  from  the  expressions  to  which  I  have  adverted  concerning  the  fran- 
chises, jurisdictions,  government,  and  known  limits,  enjoyed  from  time  imme- 
morial in  this  borough,  which  are  represented  as  then  likely  to  fall  into  decay 
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without  the  assistance  of  the  crown  afforded  by  the  charter  of  Ed.  6.,  that 
there  was  at  that  time  a  corporation  by  prescription  existing  there.  And 
though  the  king  afterwards,  in  giving  them  a  constitution  under  his  charier, 
uses  words  of  creation ;  yet  that  may  be  considered  only  as  arising  ex  abond- 
anti  cautela,  in  the  mutilated  state  to  which  they  seem  to  hare  been  reduced; 
for  in  the  same  charter  he  recognizes  the  inhabitants  of  the  borough  as  imme- 
morial I  y  entitled  to  franchises,  jurisdictions,  fee.  And  next,  though  the  lands 
are  expressly  stated  to  be  granted  for  other  specific  purposes,  they  an  not 
stated  to  be  granted  by  the  tenure  of  repairing  the  bridge :  but  other  great 
charges  are  generally  mentioned,  to  which  they  were  before  liable ;  and  this 
is  one  which  they  are  proved  to  have  always  borne  as  far  back  as  living 
memory  can  go.  The  question  then  is  whether  there  was  not  evideoce  on 
which  the  jury  might  find  that  the  defendants  are  an  immemorial  corporation, 
and  are  liable,  in  their  corporate  character,  to  the  repair  of  the  bridge:  and 
there  appears  to  me  to  be  very  sufficient  evidence  by  the  charter  and  the  pa- 
rol testimony  to  sustain  the  conclusion  :  but  it  is  enough  to  say  that  it  is  a 
case  in  which  the  judge  would  be  warranted  in  telling  the  jury  that  then 
was  a  preponderance  of  evidence  on  the  side  of  the  verdict  which  has  been 
found. 

Grosb,  J.  I  have  had  considerable  doubts  upon  this  subject ;  bat  opoo 
the  whole  it  is  better  perhaps  that  the  verdict  should  stand.  In  order  to  sop- 
port  this  indictment  it  must  appear  that  this  is  an  immemorial  corporation : 
that  I  think  may  be  made  out  in  the  way  which  my  Lord  has  put  it  Bat  my 
difficulty  has  been  with  respect  to  the  body  on  whom  the  burthen  was  origi- 
nally imposed ;  which  I  have  been  rather  inclined  to  think  was  upon  the 
guild:  and  therefore  I. pause  in  pronouncing  my  decided  opinion  opon  the 
subject ;  not  feeling  myself  however  so  clear  upon  this  point  as  to  warranto** 
in  saving  that  the  verdict  should  be  set  aside  against  the  opinions  enter- 
tained by  zny  Lord  and  my  Brothers.  My  doubt  has  arisen  from  the  words 
of  the  charter,  expressing  that  the  bridge  had  been  kept  up  and  repaired  froa 
time  to  time  out  of  the  rents,  revenues,  and  profits  of  lands  with  which  the 
guild  had  been  endowed ;  and  the  great  probability  from  thence  that  the  guild 
was  before  liable  to  the  repair. 

Le  Blanc,  J.  The  inquiry  into  facts  of  such  high  antiquity  as  those  in 
question  is  generally  involved  in  considerable  obscurity ;  and  before  we  set 
aside  this  verdict  we  must  see  enough  upon  the  evidence  to  satisfy  w 
that  the  conclusion  of  the  jury  was  wrong.  It  is  clear  that  there  had  been 
a  guild  or  corporation  in  this  place,  which  was  dissolved  at  the  time  of 
granting  the  charter  of  Ed.  6.,  and  that  charter  also  states  that  the  borough 
of  Stratford-upon-Avon  is  an  ancient  borough  within  which  that  guild  was. 
It  is  also  clear  that  the  expression  in  that  charter  does  not  simply  denote  a 
town  with  inhabitants,  because  it  refers  to  franchises,  liberties,  jurisdictions, 
&c.,  and  also  to  certain  charges  which  they  were  bound  to  sustain  and  per- 
form; which  seems  to  carry  the  notion  of  their  being  a  corporation.  Then, 
comparing  that  with  the  parol  evidence  as  to  the  constant  practice  of  the  cor- 
poration to  repair  the  bridge  from  time  to  time,  without  any  such  condition 
imposed  upon  them  by  the  charter  in  respect  of  the  grant  of  lands,  I  cannot 
say  that  there  is  not  sufficient  evidence  upon  the  face  of  the  charter,  coupled 
with  the  constant  practice  of  the  corporation  to  bear  the  burthen  of  repair 
to  warrant  the  conclusion  of  the  jury  that  this  was  a  corporation  07  prescrip- 
tion. But  that  is  not  enough  to  sustain  the  verdict ;  because,  if  the  charge 
of  repairing  the  bridge  of  right  belonged  formerly  to  the  guild,  and  not  to 
the  corporation  existing  at  the  same  time,  this  indictment  could  not  be 
sustained.  The  charter  says  that  the  alms-house,  free  grammar-school,  snd 
bridge,  were  from  time  to  time  kept  up  and  repaired  by  the  guild  out  of  the 
rents,  revenues,  and  profits  of  their  lands ;  and  that  by  die  dissolution  of 
the  guild  the  inhabitants  would  be  left  liable  to  great  burthen*,  which  they 
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were  bound  to  bear ;  and  then,  for  tbe  supporting  of  those  great  charges,  it  grants 
to  the  corporation  the  lands  which  the  guild  bad  had  and  particularly  en- 
joins them  to  keep  up  the  alms-house  and  school,  without  mentioning  the 
bridge.  Now,  if  the  repair  of  the  bridge  had  not  been  a  burthen  upon  the  cor- 
poration before,  it  was  natural  to  suppose,  from  the  previous  recital,  that  the 
crown  in  granting  the  lands  to  the  corporation,  would  have  particularly  enjoin- 
ed them  to  keep  up  the  bridge  as  well  as  the  alms-house  and  school,  all  of 
which  had  been  before  enumerated  as  sustained  out  of  the  Tents,  revenues, 
and  profits  of  the  guild.  But  it  only  says,  that  in  order  that  the  alms-house 
and  free  grammar-school  should  be  maintained  and  supported,  and  that  tbe 
great  charges  to  the  borough  and  the  inhabitants  thereof  from  time  to  time  in- 
cident should  be  the  better  sustained  and  supported,  the  king  grants  the  land. 
This  includes  every  charge  which  the  borough  and  its  inhabitants  were  before 
liable  to  bear.  Then  as  tbe  corporation  have  always,  as  far  back  as  living 
testimony  can  go,  repaired  the  bridge,  it  carries  a  strong  probability  that  that 
was  one  of  the  charges  to  which  the  borough  and  its  inhabitants,  as  a  corporate 
body,  were  before  liable,  otherwise  it  would  have  been  specifically  mentioned 
as  well  as  the  almshouse  and  school.  I  think,  therefore,  that  there  was  suffi- 
cient to  warrant  the  conclusions  which  the  jury  have  drawn,  that  this  was  a 
corporation  by  prescription,  and  that  the  burthen  of  repairing  the  bridge  be- 
longed to  the  corporation  before  the  dissolution  of  the  guild. 

Baylby,* J.  I  agree  with  my  Lord  and  my  Brother  Le  Blanc,  that  there 
ought  to  be  no  new  trial  in  this  case.  I  do  not  profess  to  consider  it  as  a  case 
tree  from  doubt,  but  one  involved  in  considerable  difficulty ;  and  I  own  my 
opinion  has  fluctuated  a  great  deal  in  the  course  of  the  argument,  and  is  now 
different  from  what  it  was  at  first.  The  parol  evidence  shows  that  the  corpo- 
ration has  from  time  to  time,  when  repairs  were  wanted  for  the  bridge,  borne 
all  the  expences  of  them  :  that  raises  a  presumption  in  the  first  instance  that 
they  were  under  an  obligation  to  repair  the  bridge  ;  and  that  could  only  arise 
from  tenure  or  from  prescription.  Then  if  there  be  not  sufficient  evidence,  by 
the  production  of  the  original  grant  of  the  lands,  to  throw  the  obligation  upon 
them  by  tenure,  that  goes  a  great  way  to  show  that  they  are  liable  by  pre- 
scription ;  or  at  least  the  question  is  left  sufficiently  in  suspense  to  preclude 
us  from  saying  that  the  verdict  is  wrong,  and  that  the  case  ought  to  be  sent  to 
a  new  trial.  If  the  corporation  be  bound  by  tenure,  the  guild  must  also  have 
been  bound  by  tenure  of  the  same  lands :  but  the  words  of  the  charter  do  not 
imply  that  the  guild  was  bound  by  tenure.  It  is  said  indeed  that  the 
guild  had  from  time  to  time  kept  up  and  repaired  the  bridge  out  of 
tbe  rents,  revenues,  and  profits  of  the  lands ;  but  it  is  not  stated  that  they 
were  bound  by  tenure.  If  the  guild  had  received  the  lands  which  they  held 
by  endowment  from  the  crown,  on  condition  that  the  bridge  should  be  kept  up 
and  repaired  by  them,  so  that  they  were  liable  ratione  tenure,  I  agree  that 
when  the  lands  reverted  to  the  crown  upon  the  dissolution  of  the  guild,  the 
lands  would  be  freed  from  tbe  charge  in  the  hands  of  the  crown,  and  the 
crown  must  have  renewed  the  obligation  when  it  granted  out  the  lands  again 
to  the  corporation  :  but  we  find  that  the  grant  to  the  corporation  is  silent  as  to 
the  repair  of  the  bridge,  though  it  enjoins  the  support  of  the  alms-house  and 
school :  and  therefore,  unless  the  lands  had  remained  liable  to  the  charge  in 
the  hands  of  tbe  crown,  there  is  no  new  obligation  created  by  the  grant  in 
respect  of  the  bridge.  I  rather  think,  as  the  Attorney-General  suggested  in 
the  argument,  that  tbe  corporation  might  have  been  originally  liable  to  the  re- 
pair, and  that  the  guild  only  applied  a  part  of  their  revenues  to  this  purpose 
in  ease  of  the  corporation.  There  is  not  enough  then  to  satisfy  my  mind  that 
the  corporation  are  liable  ratione  tenure ;  and  if  not,  they  can  only  be  made 
liable  by  prescription.  And  though  words  of  creation  be  used  in  the  charter 
of  Ed.  6.,  as  if  the  crown  were  then  first  erecting  a  new  corporation  in  Strat- 
ford;  yet  there  are  other  words  and  expressions  in  the  same  charter  which 
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denote  a  pre-existing  corporation  in  the  place.  The  charteT  speaks  of  it  aa  an 
"ancient  borough,"  and  aa  having  jurisdictions  from  time  immemorial;  of 
having  "  franchises,  liberties"  Ice.;  and  aa  being  subject  to  charges.  There- 
fore, notwithstanding  the  worda  of  creation  as  a  new  corporation,  yet  there 
are  other  worda  from  which  the  existence  of  an  ancient  and  immemorial  cor- 
poration in  the  borough,  independent  of  the  guild,  may  be  inferred,  and  there 
is  no  word  which  negatives  that  inference.  And  aa  there  im  nothing  to 
shew  that  the  corporation  are  chargeable  ratione  tenure,  and  there  is  evidence 
to  shew  that  this  is  an  immemorial  corporation :  there  does  not  appear  to  be 
enough  of  doubt  in  the  case  to  seed  it  to  a  new  trial. 

Rule  discharged. 


Doe,  Lessee  of  Wall,  v.  Langlands. 

14  East*  870.    Jelv  1, 1811. 

A  testator,  possessed  of  real  and  persooeJ  piopert 
"  and  bequeathed  all  and  every  the  reaidae  of  aw  property, 
"  divided  equally  between  A.  and  B.%  there  and  ahare  alike,  after  all  hie  debts  paid:"  and 
in  fact  the  personalty  waa  not  quite  safficieat  to  pay  all  the  debts  and  legacies:  (>at  held 
that  the  wo  rd  property,  tboogb  thna  followed  by  foods  and  chattels,  waa  sufficient  of  kself 
to  carry  the  realty. 

THIS  ejectment  was  brought  to  recover  possession  of  an  undivided  moiety 
of  two  messuages  in  the  parish  of  St.  George  in  the  East,  in  Middlesex,  and 
the  plaintiff  recovered  a  verdict  at  the  sittings  at  Westminster^  before  Lord 
Ellenborotigh,  C.  J.,  subject  to  the  opinion  of  the  court  upon  this  case. 

Thomas  Doran,  being  seised  in  fee  of  the  premises  in  question,  by  his  will 
dated  24th  of  July  1806,  and  duly  executed,  (after  giving  several  pecuniary 
legacies,)  bequeathed  to  Mrs.  Brown,  his  sister,  10/.;  and  then  bequeathed  as 
follows ;  "  To  Rosey  Doran  and  Edward  Wall  I  give  and  bequeath  all  and 
11  every  the  residue  of  my  property,  goods,  and  chattels,  to  be  divided  equally 
"  between  them,  share  and  share  alike,  after  all  niv  debts  are  paid.*'  And  he 
appointed  Mr.  Short  and  P.  Delany,  executors ;  the  latter  of  whom  prepared 
the  will.  The  personal  estate  of  the  testator  waa  worth  4002.,  which  was  net 
sufficient,  by  70/.,  to  pay  all  his  debts  and  legacies.  Mrs.  Brown  and  Rosey 
Doran  were  sisters  and  heirs  at  law  of  the  testator.  The  testator  left  no 
widow,  or  child,  or  brother.  Edward  Watt,  (the  lessor  of  the  plaintiff)  one 
of  the  residuary  devisees,  was  the  testator's  cousin.  The  will  contained  do 
other  words  concerning  the  property  of  the  testator,  except  theae  before  men- 
tioned. If  the  plaintiff  we/e  entitled  to  recover,  the  verdict  waa  to  stand :  if 
not,  a  verdict  was  to  be  entered  for  the  defendant. 

This  case  was  argued  in  last  Easier  term,  by  Comyn  for  the  plaintiff,  and 
Storks  for  the  defendant ;  and  the  argument  turned  upon  the  meaning  of  the 
word  property  in  the  will :  whether,  coupled  as  it  waa  with  the  words  goods 
and  chattels,  it  was  sufficient  to  pass  the  fee  in  the  messuages  in  question  to 
Rosey  Doran  and  Edward  Wall.  For  the  plaintiff  were  cited  several  cases 
where  the  word  estate(a)  was  held  to  pass  the  fee.;  and  Doe  v.  Lainchbury(b) 
where  the  word  property,  though  coupled  with  "  money,  stock,  and  effects," 
was  held  equally  comprehensive.  And  the  case  of  Roe  v.  Yeud,  g  New  Rep. 
214,  was  said  to  be  distinguishable  from  this,  on  account  of  the  aobaequeat 
"  i  *  .  ■       .    ^  -      .  .  i,  ... ...        . . ,- 

(a)  See  moat  of  the  earlier  cases  on  this  point  collected  hi  Mr.  Cos's  note  te  the  cess  of 
Barry  ▼.  Edgeicorth,  2  P.  Wins.  528,  0.,  with  the  addition  afterwards  of  Motors*  ▼.  Tall, 
Aatbl.  181.  8tila  v.  Watford,  2  Black  Rep.  988.  Holdfast  v.  Morton.  1  Term.  Rep.  411, 
JUtehsr  v.  8miton,  2  Term  Rep.  66€.,  aad  Bos  v.  Chapman,  1  H.  Blac  22S.  Aad  tee 
farther  Dos  v.  Woodhomot,  4  Term  Rep.  89.  Bos  v,  WrigJd,  7  East,  199.  and  Borne*  t. 
Paica.8Vea.jaa.604. 

(s)  11  East,  290.    And  see  also  Doc  v.  Boper,  ib.  SIS.  to  the  same  i 
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enumeration  of  the  several  species  of  perianal  property,  of  which  the  testator 
was  possessed,  and  which  alone  he  seemed  to  have  had  in  his  contemplation 
by  the  devise  of  the  remainder  of  his  property.  For  the  defendant,  the  last 
mentioned  case  was  principally  relied  on,  as  shewing  that  the  word  property, 
when  coupled  with  other  words  indicative  of  personal  property  only,  is  not 
sufficient  to  pass  the  fee.  Conformable  to  which  was  the  opinion  of  Lord 
Chancellor  Cowper,  in  Cliffe  v.  Gibbons,  2  Ld.  R  ay.  1326,  even  where  the 
devise  of  all  a  man's  "  estate,  goods,  and  chattels :"  and  of  Lord  Harduncke, 
in  Timewell  v.  Perkins,  2  Atk.  102,  and  in  Bailis  v.  Gale,  2  Ves.  51.  And 
this  was  also  likened  to  Camfield  v.  Gilbert,  3  East,  516,  where  a  devise  of 
the  residue  of  effects,  after  a  partial  diposttion  of  real  and  personal  estate,  was 
held  not  to  carry  real  effects. 

The  Court  took  time  to  consider  the  case ;  and  now, 

Lord  Ellkhbobo9ohv   C.  J.  delivered   the  judgment  of  the  Court  (after 
stating  the  case). 

The  only  aaestion  on  this  case  was,  whether  by  the  words,  "  all  and  every 
the  residue  of  my  property,  goods,  and  chattels,"  these  freehold  messuages 
passed.  If  they  passed  by  these  words,  the  plaintiff  is  entitled  to  recover :  if  not 
s  verdict  is  to  be  entered  for  the  defendant  That  property  is  a  term  sufficient 
to  pass  real  estate,  when  used  in  a  last  will,  is  not  disputed ;  and  the  question  is 
whether  the  generality  of  its  signification  be  restrained  by  apy  other  words  in 
the  same  instrument,  or  whether  from  the  whole  texture  of  the  will,  or  from 
any  particular  clauses  in  it,  an  intention  in  the  testator  to  use  it  in  a  more 
confined  sense  can  be  made  appear.  The  argument,  on  the  part  of  the  de- 
fendant, chiefly  rested  on  the  want  of  any  introductory  words,  expressing  an 
intention  to  dispose  of  every  thing  the  testator  had :  on  the  prior  bequests  in  the 
will,  being  of  mere  pecuniary  legacies;  and  on  the  word  property  being  im- 
mediately followed  by.  words  of  mere  strict  personal  properly,  viz.  goods 
end  chattels :  which  it  was  contended  restrained  the  generality  of  the'  term 
property  before  used.  And  the  late  case  in  the  court  of  Common  Pleas  of 
ifo,ex  d.  Helling  v.  Yeud,  2  New  Rep.  214.,  was  relied  on  as  in  point 
Very  little  inference  of  intention  can  be  drawn  from  mere  formal  words  of  in- 
troduction ;  though  we  certainly  find  them  in  some  cases  called  in  aid  to 
shew  that  a  roan  did  not  mean  to  die  intestate  as  to  any  part  of  his  property ; 
and  the  making  a  will  at  all  may  be  used  as  affording  such  an  inference.  In 
Buxtep  v.  Brooman,  1  Brown's  Ch.  Ca.  437.  there  were  no  introductory 
words,  nor  any  expression  in  the  will  pointing  at  the  real  estate ;  and  yet  the 
*ori»>  "  I  give  and  bequeath  all  I  am  worth,  except  30 J."  were  held  to  pass 
real  estate.  And  surely  "  all  and  every  my  property,"  or  u  the  residue  of  my 
property,"  is  as  comprehensive  as  "ail  I  am  worth."  This  brings  it  to  the 
question,  which  is  the  material  one  in  the  ease,  whether  the  words  immediate* 
fy  following  the  word  property  are  descriptive  of  the  kind  of  property  the  tes- 
tator intended  to  give;  the  same  as  if  he  had  said,  namely,  or  viz,  my 
Roods  and  chattels ;"  which  would  have  confined  it  to  that  species  of  property. 
Bat  we  do  not  feel  ourselves  warranted  in  so  reading  them.  The  more  ob- 
vious and  natural  sense  is  that  they  are  to  be  taken  cumulative,  that  is  as  pro- 
perty and  pood*  and  chattels.  And  we  think  this  case  distinguishable  from 
&*  d.  Helling  v.  Yeud,  in  C.  B.,  where  the  bequest  was  to  five  persons  whom 
the  testator  made  his  executors,  and  where  the  enumeration  at  the  end  of  his 
will  was  very  particular,  and  was  considered  by  the  court  as  incapable  of 
meaning  any  thing  but  an  enumeration  of  what  the  testator  supposed  to  be 
included  in  his  bequest  The  clause  in  that  case  specified  goods,  stock,  bills, 
bonds,  book  debts,  securities,  and  funded  property  :  and  if  it  were  so  incapa- 
We  of  being  understood  otherwise  than  as  enumerating  what  he  meant  to  in- 
clude in  his  expression  of  property,  (and  which  that  court  appears  to  have 
thought,)  the  conclusion  was  necessary,  that  personal  property  only  cortld 
?ass.    The  words  in  this  case  do  not  seem  to  us  as  requiring  any  such 
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limited  construction  of  the  word  property  before  used,  and  therefore  we  think, 
the  two  messuages  passed  to  the  devisees.  The  consequence  is,  that  the  pos- 
tea  must  be  delivered  to  the  plaintiff. 


Bell  and  Others  v.  Carstairs. 

14  East,  374.    July  2d,  1811. 

If  a  neutral  American  ship,  insured  here,  be  captured  by  a  French  'ship,  and  condemned  is 
a  French  court  as  prize,  upon  the  express  ground  stated  in  the  sentence  of  condemns  tios, 
(which  is  evidence  for  this  purpose,)  that  the  ship  was  not  properly  documented  according 
to  the  existing  treaty  between  France  and  the  United  States  of  America t  (conjointly  with 
the  suppression  of  papers  by  the  captain  after  the  capture  ;  on  which  no  opinion  was  gnren 
by  the  court);  the  neutral  assured  cannot  recover  their  loss  against  the  British  under- 
writer, although  there  was  no  warranty  or  representation  that  the  ship  was  Antrim; 
the  neglect  of  the  ship-owners  themselves,  who  are  bound  at  their  peril  to  provide  proper 
national  documents  for  their  ship,  being  in  such  a  case  the  efficient  cause  of  the  lorn. 
Neither  can  the  agent  of  the  assured,  some  of  whom  were  also  interested  in  the  cargo  if 
well  as  the  ship,  recover  for  the  loss  of  the  cargo  insured,  which  was  also  condemnes1  it 
the  same  time  and  for  the  same  reason  ;  such  assured  of  the  goods  being:  implicated  in  ths 
same  neglect  in  their  character  of  ship-owners.  But  it  is  otherwise  in  the  case  of  a  men) 
assured  of  goods,  who  is  not  answerable  for  the  proper  documenting  of  the  ship,  witbosti 
warranty  of  representation  of  her  national  character. 

THIS  was  an  action  by  the  assured  against  an  underwriter  on  a  policy  d 
assurance  effected  by  the  plaintiffs  on  the  ship  Eliza,  at  and  from  Virginia  to 
a  market  in  Holland  or  Germany,  with  leave  to  touch  at  or  off  Falmouth,  for 
orders,  and  also  with  liberty  in  that  voyage  to  proceed  to  any  port  or  pla- 
ces whatsoever,  to  seek,  join,  and  exchange  convoy,  to  take  papers  and  dear- 
ances  for  any  ports  or  places  whatsoever,  at  a  premium  of  12  guineas  per  cent, 
with  various  returns.  The  policy  stated  the  insurance  to  be  on  ship  valued 
at  40502.,  on  freight  valued  at  30002.  and  on  certain  goods  specified  at  dif- 
ferent valuations,  and  on  other  goods*  The  declaration  stated,  that  the  ship 
sailed  upon  the  voyage  insured  with  the  specified  cargo.  In  one  count,  JktiL, 
dimming,  and  C.  and  F.  Whittle  and  Morgan,  were  alleged  to  be  interested 
in  the  ship  and  freight ;  and  Bell,  Cumming,  and  C.  and  F.  Whittle  in  the  car- 
go, to  the  amount  insured ;  and  in  another  count  the  interest  in  ship,  freight, 
and  cargo,  was  laid  generally  in  Bell,  Cumming,  and  C.  and  F.  Whittle.  The 
declaration  further  averred,  that  the  ship  and  cargo  were  totally  lost  by  capture 
in  the  course  of  the  voyage,  and  that  the  assured  had  expended  a  large  sum 
in  endeavouring  to  recover  tbem.  At  the  trial  before  Lord  Ellenhorough,  C. 
J.  at  Guildhall,  a  verdict  was  found  for  the  plaintiffs  for  3042.  7*.,  subject  to 
the  opinion  of  the  court  on  the  following  case. 

The  policy  was  effected  by  the  plaintiffs  as  agents  for  Bell,  Cumming,  C. 
and  F.  Whittle,  and  Morgan,  who  are  citizens  of  the  United-States  of  Amer- 
ica, and  were  interested  in  the  ship  freight  and  cargo,  as  averred  in  the  dec- 
laration. These  persons  all  residing  within  the  United  States  of  America 
at  the  time  when  the  insurance  was  effected,  and  have  continued  to  re- 
side there  ever  since.  No  warranty  or  representation  was  made  to  the  de- 
fendant that  the  ship  or  cargo  was  American ;  but  both  the  ship  and  cargo 
were  American  in  point  of  fact.  The  ship  sailed  from  Norfolk  in  Virginia  on 
the  10th  of  July  1809,  with  a  cargo  of  the  description  mentioned  in  the  policy. 
and  on  the  10th  of  August  following,  was  captured  off  Plymouth  by  the  French 
privateer  Jean  Bart,  and  carried  into  Brehat;  and  the  ship  and  cargo  were  af- 
terwards condemned  by  a  sentence  of  the  Imperial  Council  of  prizes  at  Paris: 
the  same  being  a  court  of  competent  jurisdiction  on  this  subject.  In  the  nana* 
tive  part  of  that  sentence  it  is  stated,  that  there  was  found  on  board  the  saw 
ship,  among  other  papers,  the  following.  A  passport,  in  four  languages,  in 
the  usual  form,  dated  at  Norfolk,  27th  June  1809,  signed  by  the  president  of 
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the  U.   S.  countersigned,  and  sealed ;  stating  Norfolk  to  be  the  place  of 
departure,  and   Toningen  the  place  of  destination.     It  states,  as  do  all  the 
other  passports,  "  that,  prior  to  the  departure,  the  captain  shall  make  oath 
"  that  the  ship  belongs  to  none  but  citizens  of  the  U.  S.,  and  that  the  act 
44  of  such  affidavit  shall  be  written  at  foot  thereof;  the  form  whereof  is  in 
44  substance  printed  thereunder  :  the  blanks  are  JUled  up  with  the  hand,  but 
uitis  neither  signed  nor  sealed."    The  sentence  goes  on  to  allege  that  the 
following  amongst  other  reasons  for  confiscation  presented  itself  in  the  memo- 
rials.    "  The  passport  expresses  that  the  captain  is  to  make  oath,  previous 
"  to  her  departure,  that  the  ship  belongs  to  citizens  of  the  U.  S.,  and  that  this 
"  act  is  to  be  written  underneath  the  passport.    Now  the  form  of  this  affidavit, 
"  it  is  true,  is  printed  according    to  custom :  the  blanks  are  even  filled 
"up  with  writing;  but  there  is  neither  seal  nor  signature  thereto.     It  is, 
"  therefore*  a  nonentity,  and  the  passport  which  necessarily  supposes  it,  is 
44  likewise  of  no  value.    According  to  the  convention  of  the  8th  Vendemakre, 
"  9th   year,  an   American   captain,   who  shall  have  lost  his  passport,  is 
*  *  permitted  to  supply  that  defect  by  other  proofs  of  neutrality  ;  but  here 
M  it  is  not  the  case.    Jacob  Vickery  is  furnished  with  a  passport,  which  the 
44  public  officer  has  refused  to  sign,  no  doubt  because  the  nationality  of  the  cap* 
"  tain,  or  that  of  the  owners,  did  not  appear  to  him  sufficiently  substantiated, 
44  The  passport,  therefore,  has  continued  to  be  nothing  more  than  a  form ;  it 
"  is  destitute  of  that  which  ought  to  complete  it ;  and  the  captain  has  navigated 
"without  a  passport.    This  is  what  the  Council  decided  on  the  19th  Therm* 
44  idor,  8th  year,  in  confiscating  the  prize  made  by  the  privateer  the  Spar* 
"  tiate,  of  the  American  ship  the    Republican,  which  had    a  passport  in 
44  which  the  affidavit  was  not  signed."    After  further  stating  the  process  ver- 
bal and  other  proceedings  that  had  been  had,  the  sentence  proceeds  to  con* 
dernn  the  ship  and  cargo  in  the  following  terms.    "  Whereas  it  appears  by  the 
44  pleadings,  that  Captain  Jacob  Vickery,  while  at  sea,  took  some  papers  out 
44  of  his  trunk  previous  to  his  going  aboard  the  privateer,  and  delivered  them 
44  to  the  second  mate,  who  has  since  his  arrival  at  Brehat,  caused  them 
44  to  be  returned  to  the  captain.    That  this  fact  is  corroborated  by  John 
44  Thomas,  chief  mate,  and  by  William  Barker  and  John  Robertson,  seamen ; 
44  and  that  these  papers  having  never  since  re-appeared,  no  doubt  remains  but 
44  they  have  been  withdrawn,  and  that  there  is  the  greater  reason  to  apply, 
44  with  all  its  severity,  the  third  article  of  the  regulation  of  the  26th  July. 
44  1778.    That  the  denial  of  the  second  mate,  to  whom  the  papers  were 
44  given,  and  the  tergiversations  of  the  captain,  constitute  a  sufficient  proof 
44  that,  if  they  had  come  to  light,  they  would  have  betrayed  the  prize.     That 
44  in    truth    the  captain    (although    contradicting    himself  in    his  interrog- 
44  atory  and  in  his  declaration  before  the  council)  pretended  that  the  papers, 
44  by  him  given  at  sea  to  bis  second  mate,  were  no  others  than  the  second  set 
44  of  papers  for  Amsterdam,  which,  on  the  12th  of  August,  the  day  of  their  en- 
44  try  into  Brehat  Roads,  he  had,  in  the  presence  of  several  persons,  delivered 
44  to  the  officer  of  police,  and  which  were  added  to  the  package  containing  the 
44  papers  which  the  privateer  had  taken  possession  of.     But  the  contrary  is 
44  evident,  as  well  from  the  verbal  process,  which  was  very  minutely  drawn 
44  up  at  the  time  of  their  arrival  at  Brehat,  on  the  12th  and  13th  of  August, 
44  by  the  officer  of  police,  who  alone  acted ;  as  from  the  certificate  delivered 
44  by  the  same  officer  on  the  16th  of  January  last,  which  proves,  in  the  most 
44  formal  manner,  that  the  package  of  ship's  papers,  which,  at  the  time  of 
44  the  inventory  being  drawn  up,  comprised  the  Amsterdam  papers,  was  open- 
41  ed  a  short  time  after  their  arrival  at  Brehat,  but  there  being  no  interpreter 
M  present  that  could  give  a  description  thereof,  it  was  sealed  up  with  the  seal 
44  of  Captain  Vickery  ^nd  that  of  the  mayoralty,  and  that  no  papers  were  in- 
41  closed  therein  besides  those  found  on  its  being  opened.     Whereas  also  the 
44  affidavit,  the  form  whereof  is  at  foot  of  the  passport  of  the  president  of  the 
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"  U.  S.»  not  being  furnished  with  any  signature,  it  follows  that  the  passport 
"does  not  fulfil  the  conditions  required  by  the  convention  of  the  8th  Vende- 
"  maire,  9th  year,  in  order  to  make  it  valid,  and  that  therefore  it  ought  to  be 
"  considered  as  of  no  effect ;  which,  together  with  the  circumstances  of  the 
"  withdrawing  the  papers,  involves  the  confiscation  of  the  prize,  and  renders 
"  it  unnecessary  to  enter  ioto  the  merits  of  the  other  charges  brought  by  the 
44  captors  concerning  the  navigation  of  the  Eliza.  Our  council  decides,  that 
"  the  capture  made  by  the  privateer,  the  Jean  Bart,  of  the  ship  Eliza,  under 
"  American  colours*  carried  into  BrehaU  is  good  and  lawful ;  and  therefore 
44  adjudges  to  the  owner  and  crew  of  the  said  piivateer  as  well  the  ship  as  the 
44  goods  of  her  loading  ;  the  whole  to  be  sold  in  manner  and  form  prescribed  by 
••  the  laws  and  regulations  concerning  prizes,  and  the  neat  proceeds  to  be  paid 
44  over  to  the  said  owner  and  crew." 

By  the  fourth  article  of  the  convention  between  the  French  Republic  and 
the  U.  S.  of  America,  concluded  at  Paris  the  30th  of  September  1800,  it  is 
provided  as  follows :  "  Property  captured  and  not  yet  definitely  condemned, 
or  which  may  be  captured  before  the  exchange  of  ratifications,  (contraband 
goods  destined  to  an  enemy's  port  excepted)  shall  be  mutually  restored  on  the 
following  proofs  of  ownership,  viz.  the  proof  on  both  sides,  with  respect  to 
merchant  ships,  whether  armed  or  unarmed,  shall  be  a  passport  in  the  form 
following.  To  all  who  shall  see  these  presents,  greeting :  ft  is  hereby  made 
known,  that  leave  and  permission  has  been  given  to  ,  mas- 

ter and  commander  of  the  ship  called  ,  of  the  town  of  , 

burthened  tons  or  thereabouts,  lying  at  present  in  \/txe  poit  and  ha- 

ven of  ,  and  bound  for  ,  and  lsden  with 

After  that  his  ship  has  been  visited  and  before  sailing,  he  shall  make  oath  be- 
fore the  officers  who  have  the  jurisdiction  of  maritime  a  flairs,  that  the  said 
ship  belongs  to  one  or  more  of  the  subjects  of  ,  the  act 

whereof  shall  be  put  at  the  end  of  these  presents.  As  likewise  that  he  will 
keep  and  cause  to  be  kept,  by  his  crew  on  board,  the  marine  ordinances  and 
regulations,  and  enter  in  the  proper  office  a  list  signed  and  witnessed,  contain- 
ing the  names  and  surnames,  the  places  of  birth  and  abode  of  the  crew  of  bis 
ship,  and  of  all  who  shall  embark  on  board  her,  whom  he  shall  not  take  on 
board  without  the  knowledge  and  permission  of  the  officers  of  marine.  And 
in  every  port  or  haven  where  be  shall  enter  with  his  ship,  he  shall  shew  this 
present  leave  to  the  officers  and  judges  of  the  marine,  and  shall  give  a  faith- 
ful account  to  them  of  what  passed  and  what  was  done  during  bis  voyage ; 
and  he  shall  carry  the  colours,  arms,  and  ensigns  of  the  French  Republic  (or 
of  the  United  States)  during  his  voyage.  In  witness  whereof  we  have  signed 
these  presents,  and  put  the  seals  of  our  arms  thereunto,  and  caused  the  same 
to  be  countersigned  by  at  ,  the  day  of  , 

anno  domini  •     And  the  passport  will  be  sufficient  without 

any  other  paper ;  any  ordinance  to  the  contrary  notwithstanding  :  which  pass- 
port shall  not  be  deemed  requisite  to  have  been  renewed  or  recalled,  whatever 
number  of  voyages  the  said  ship  may  have  made,  unless  she  shall  have  re- 
turned home  within  the  space  of  a  year.  Proof  with  respect  to  the  cargo 
shall  be  certificates,  containing  the  several  particulars  of  the  cargo,  the  place 
whence  the  ship  sailed,  and  whither  she  is  bound :  so  that  the  forbidden  and 
contraband  goods  may  be  distinguished  by  the  certificates ;  which  certificates 
shall  have  been  made  out  by  the  officers  of  the  place  whence  the  ship  set  sail, 
in  the  accustomed  form  of  the  country.  And  if  such  passports  or  certificates, 
or  both,  shall  have  been  destroyed  by  accident  or  taken  away  by  force,  their 
deficiency  may  be  supplied  by  such  other  proofs  of  ownership  as  are  admissible 
by  the  general  usage  of  nations.  By  the  17th  article  of  tne  said  convention 
it  is  provided  that,  when  one  party  shall  be  engaged  in  war,  and  the  other 
party  shall  be  neutral,  the  ships  of  the  neutral  party  shall  be  furnished  with 
passports  similar  to  that  described  in  the  4th  article,  that  it  may  appear  there- 
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by  that  the  ships  really  belong  to  the  citizens  of  the  neutral  party :  and  that, 
if  the  ships  be  laden,  they  shall  be  provided  not  only  with  the  passports  above- 
mentioned,  bot  also  with  certificates  similar  to  those  described  in  the  same  ar- 
ticle ;  so  that  it  may  be  known  whether  they  carry  any  contraband  goods. 
By  an  additional  article  inserted  previous  to  the  ratification,  it  was  agreed 
that  this  convention  should  be  in  forced/or  the  term  of  8  years  from  the  time 
of  exchange  of  ratifications.  The  convention,  with  this  additional  article,  was 
ratified  by  the  President  of  the  U.  S.  and  by  the  First  Consul  of  the  French 
Republic ;  and  the  ratifications  were  exchanged  at  Paris  on  the  31st  of  July 
1801.  By  an  arret  for  the  regulation  of  the  French  marine,  dated  26th  July 
1778,  article  3,  referred  to  in  the  above  sentence  of  condemnation,  it  is  declar- 
ed that  all  vessels  with  their  cargoes,  whether  neutral  or  allied,  from  which 
any  papers  have  been  thrown  into  the  sea,  suppressed,  or  abstracted,  shall  be 
declared  good  prize,  upon  proof  that  papers  have  been  thrown  into  the  sea, 
without  inquiring  what  those  papers  were,  or  by  whom  thrown,  and  though 
sufficient  remain  to  prove  that  the  ship  and  cargo  belonged  to  friends  or  allies. 
If  this  court  were  of opinion  that  the  plaintiffs  were  entitled  to  recover,  the 
verdict  was  to  stand :  otherwise  a  nonsuit  was  to  be  entered* 

/.  W.  Warren,  on  a  former  day  in  this  term,  argued  for  the  plaintiffs,  die 
assured,  that  the  underwriter  could  not  avail  himself  of  either  of  the  grounds 
of  condemnation  stated  in  the  sentence ;  the  suppression  of  papers  by  the 
captain  after  the  capture,  against  a  French  ordinance,  to  which  the  American 
gorernment  was  no  party ;  or  the  want  of  a  sufficient  passport,  in  the  form 
required  by  the  treaty  between  France  and  the  TJ.  S.  of  America,    THe  said, 
that  he  did  not  know  whether  the  defendant's  counsel  meant  to  rely  on  the 
first  ground  :  on  which  Campbell,  for  the  defendant,  said,  that  he  felt  the  sec* 
end  ground  of  objection  to  be  so  strong  for  his  client,  that  be  should  not  trou- 
ble the  court  with  any  argument  upon  the  first.]    On  the  second  ground,  ha 
said,  that  the  question  whether,  in  the  absence  of  any  express  warranty  or 
representation  of  the  national  character  of  a  ship  insured,  there  was  an  im- 
plied warranty  that  she  should  be  navigated  according  to  treaties  between  her 
own  government  and  other  states,  was  discussed,  but  not  decided,  in  Price  v. 
BeU,  1  East,  663.     But  it  was  afterwards  expressly  decided  in  Dawson  v. 
Atty,  7  East,  367,  that  the  assured  of  goods  was  not  bound  to  look  to  the 
ship  being  properly  documented,  without  a  warranty  of  her  national  charac- 
ter: and  the  principle  of  that  case,  he  said,  extended  to  this,  where  the  na- 
tionality of  the  ship  was  neither  warranted  in  the  policy,  nor  represented  to 
the  underwriter  at  the  time  of  his  subscription.    He  then  denied  that  there- 
was  an  implied  warranty,  that  a  ship  insured  should  be  properly  documented 
according  to  the  treaties  of  her  nation  with  foreign  powers.     It  is  a  question 
depending  upon  the  intention  of  the  parties  to  the  contract,  and  nothing  can 
to  implied  in  a  contract  beyond  its  terms,  except  what  is  of  the  essence  of  it. 
Now  nothing  is  of  the  essence  of  a  contract  of  marine  insurance,  except  those 
things  without  which  the  ship  would  be  at  all  events  incapable  of  performing 
her  voyage ;  such  a  sea-worthiness,  and  men  and  furniture  neeeuary  for  the 
voyage ;  which  are  conditions  precedent ;  but  not  any  thing,  the  want  of  which 
only  goes  to  increase  the  risk ;  as  was  said  by  Lawrence,  J.  in  Christie  v.  Se- 
Cretan,  8  Term  Rep.  198.     [Le  Blanc,  J.    The  breach  of  an  implied  warran- 
ty would  protect  the  underwriter,  though  the  loss  happened  from  another 
cause :  but  though  the  proper  documenting  of  the  ship  were  not  a  condition 
precedent  or  an  implied  warranty,  yet  if  the  loss  happened  from  the  want  of 
that  which  tho  assured  themselves  ought  to  have  provided,  could  it  be  within 
the  intention  of  the  parties  to  the  contract,  that  the  underwriters  should  be 
liable  for  a  loss  occasioned  by  the  default  of  the  assured  themselves.]     Wherev- 
er the  underwriter  means  to  avail  himself  of  the  superior  protection  afforded 
by  the  character  of  a  neutral  ship,  the  constant  experience  of  the  mercantile 
*orld  shews  that  he  requires  a  warranty  of  it ;  and  in  consequence  of  such  a 
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warranty,  he  receives  a  smaller  premium :  the  absence  of  such  a  warranty, 
therefore,  which  is  of  very  frequent  occurrence  in  insurances,  shews  that  the 
underwriter  prefers  taking  the  greater  risk  with  the  larger  premium  :  the  risk, 
therefore,  of  capture,  and  condemnation,  for  want  of  proper  documents,  is  one 
which  the  underwriter,  not  having  required  a  warranty  of  them,  must  be  con- 
sidered to  have  contemplated  and  taken  upon  himself.  Christie  v.  Secretan, 
8  Term.  Rep.  192,  was  the  first  case  in  which  any  intimation  is  to  be  found 
of  an  implied  warranty,  that  the  ship  should  be  documented  according  to  her 
national  treaties ;  but  the  court  were  not  all  agreed  upon  that  point,  which 
was  only  collateral  to  the  judgment ;  and  so  far  as  that  was  applied  to  an  in- 
surance on  goods  ;  the  contrary  was  afterwards  ruled  in  Dawson  v.  Atty.  He 
further  contended,  that  there  was  *  no  necessity  for  the  American  ship  to  be 
documented  at  all  in  the  manner  required,  as  stated  in  the  sentence  of  con* 
demnation ;  for  the  treaty  itself  between  France  and  the  U.  S.  of  America, 
which  stipulated  for  the  particular  form  of  the  passport,  alleged  in  t  he  sen- 
tence to  be  informal,  was  only  to  be  in  force  for  6  years  from  the  exchange 
of  ratifications,  which  took  place  at  Paris  on  the  31st  of  July,  1801 ;  the  trea- 
ty therefore  expired  on  the  31st  of  July,  1809 ;  whereas  the  capture  was  not 
till  the  10th  of  August  following,  when  no  such  passport  was  necessary  :  and 
the  Sentence  does  not  profess  to  consider  the  duration  of  the  treaty,  but  merely 
the  provisions  contained  in  it ;  which  at  that  time  could  at  most  have  no  other 
force  than  a  mere  French  ordinance,  to  which  America  was  no  party :  and  it 
was  held  in  Pollard  v.  Bell,  8  Term  Rep.  434,  Bird  v.  Appleton,  lb.  562,  and 
Price  v.  Belly  1  East,  663,  that  the  breach  of  mere  French  ordinances  requir- 
ing certain  formalities  in  ship  documents  beyond  what  were  recognized  by 
treaties,  on  the  ground  of  which  foreign  ships  were  condemned  as  prize  by 
the  French  courts,  was  no  bar  to  the  recovery  of  the  assured  on  policies  on 
such  foreign  ships  made  here.  At  all  events,  he  contended  that  the  plaintiffs 
were  entitled  to  recover  on  the  amount  of  the  goods  insured,  upon  the  express 
authority  of  Dawson  v.  Atty.  By  the  4th  article  of  the  treaty  between  France 
and  America,  the  proof  required  of  the  ownership  of  a  ship  is  the  passport, 
the  existence  of  which,  in  the  form  prescribed  by  the  treaty,  is  negatived  by 
the  sentence  of  condemnation :  but  the  proof  required  of  ownership  of  goods 
is  a  certificate,  the  existence  of  which  is  not  negatived  by  the  sentence ;  and 
therefore  the  assured  is  not  concluded  by  it,  as  to  the  goods. 
4  Campbell,  contra,  contended,  first,  that  the  sentence  of  condemnation  stated 
a  clear  infraction  of  a  treaty  between  France  and  America,  of  the  existence 
and  duration  of  which  the  Frize  Court  were  competent  judges,  and  their  ad- 
judication upon  the  matter  is  final  and  conclusive  between  these  parties ;  ac- 
cording to  the  express  decision  of  this  court  upon  a  similar  question  in  Bar- 
ing v.  The  Royal  Exchange  Assurance  Company,  5  East,  99.  Though  the 
period  first  assigned  to  the  treaty  had  expired  at  the  time  of  the  capture,  yet 
it  might  have  been  prolonged  by  another  convention,  and  this  court  would 
presume  that  it  was  so,  if  necessary  to  support  the  sentence.  But  it  is  clear 
that  the  ship  sailed  before  the  treaty  had  expired,  and  the  proper  documenting 
of  a  ship  must  refer  to  the  original  sailing  from  her  own  port.  [Lord  Ellenbor- 
ough,  C.  J.  inquired  how  the  treaty  was  worded  in  that  respect ;  and  was  re- 
ferred to  the  form  of  the  passport  set  out  in  the  4th  article.]  It  must  have 
been  so  considered  in  Rich  v.  Parker,  7  Term  Rep.  705,  where  the  assured 
of  ship  and  goods,  warranted  American,  failed  in  bis  action  against  the  un- 
derwriter for  want  of  such  a  passport  at  her  first  sailing,  though  she  took  it 
on  board  before  she  was  captured,  and  produced  it  at  the  time  to  the  com- 
mander of  the  French  privateer.  [Lord  EUenborough,  G.  J.  That  being 
the  case  of  a  warranty  of  the  national  character  of  the  ship,  the  warranty 
would  of  course  cover  the  voyage  from  its  commencement :  but  this  not  being 
the  case,  of  a  warranty,  the  only  question  can  be,  whether  assured,  by  their 
own  act,  occasioned  their  own  loss.]    The  foreign  sentence  says  that  they 
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did,  and  is  conclusive  of  the  fact.  He  then  contended,  2dly,  that  there  was 
either  an  implied  warranty  in  every  policy  of  insurance,  that  the  treaties 
which  hound  the  ship  of  the  particular  nation  with  others  should  be  observed 
at  all  events :  or  3dly,  that  where,  as  in  this  case,  the  very  cause  of  the  loss 
was  the  want  of  proper  national  documents,  which  it  was  the  duty  of  the  ship- 
owners to  have  provided,  that  was  such  gross  negligence  in  them,  that  they 
could  not  recover  against  the  underwriters.  It  is  the  duty  of  the  assured  to 
do  all  that  lies  on  him  to  secure  the  thing  insured,  and  the  underwriter  only 
insures  against  fatuitous  losses,  against  which  the  assured  cannot  provide ; 
Pothier,  ch.  1.  art.  2.  s.  3.  On  principles  of  natural  justice  the  insurer  can 
in  no  case  make  himself  liable  for  the  default  of  the  assured ;  for  that  would 
lead  to  fraud.  Warranties  and  representations  are  only  necessary  where  the 
underwriter  would  limit  his  general  risk :  and  in  the  case  of  a  warranty  brok- 
en, he  may  protect  himself  against  a  loss  by  any  casualty.  In  those  cases, 
too,  the  onus  probandi  is  thrown  on  the  assured  to  shew  the  warranty  com- 
plied with;  whereas  it  lies  on  the  underwriter  to  shew  that  the  loss  happened 
by  the  breach  of  an  implied  warranty.  There  is  always  an  implied  warranty 
of  sea-worthiness,  by  which  the  assured  engages  that  the  ship  shall  be  "  ren- 
dered as  secure  as  possible  from  capture  by  the  enemy,  as  well  as  from  the 
danger  of  winds  and  waves"(a) ;  and  for  any  original  deficiency  of  the  ship 
in  that  respect,  the  underwriter  may  protect  himself  against  losses  by  other 
perils ;  yet  such  deficiency  only  enhances  the  risk  more  or  less ;  for  a  ship 
net  seaworthy,  in  the  proper  and  general  sense  of  the  word,  might  yet  be  able 
to  perform  the  voyage  with  a  continuance  of  favourable  weather.  There  is 
an  implied  warranty  in  every  policy,  not  only  that  the  ship  itself  shall  be  sea- 
worthy, but  that  she  should  be  furnished  with  every  thing  necessary  for  the 
purpose  of  safe  and  careful  navigation  during  the  voyage  ;  a  sufficient  crew, 
and  a  captain  and  pilot  of  competent  skill(6).  The  same  principle  applies  to 
the  proper  documenting  of  a  ship  according  to  her  national  character,  the  want 
of  which  renders  her  navigation  equally  insecure  from  capture  and  detention, 
as  the  other  requisites  do  from  winds  and  waves.  Roccus  (note  98,)  says 
that,  if  a  ship  be  seized  for  Want  of  a  passport,  which  she  ought  to  have  had, 
it  discharges  the  underwriter.  And  in  a  case  in  Chancery,  Anon.  2  Vera. 
176,  Lord  Commissioner  Hutchins  said  "  that  a  policy  of  insurance  against 
restraint  of  princes  extends  not  where  the  insured  shall  navigate  against  the 
law  of  countries,"  &c.  In  a  late  case  of  Steele  v.  lacy,  M,  51 G.  3.  in  C.  B., 
which  was  an  action  on  a  policy  on  a  ship  from  a  port  in  Great  Britain  to 
Riga  and  back  again ;  the  ship  was  not  warranted,  but  only  represented  t6  be 
American  ;  and  having  been  met  by  a  British  cruizer  in  the  course  of  her 
voyage,  who  demanded  her  passport,  which  she  refused,  was  thereupon 
brought  into  port  and  condemned  :  and  the  court  held  that,  as  she -was  bound 
to  carry  a  passport,  and  did  not  produce  it  when  demanded,  it  was  a  good 
cause  of  condemnation,  and  therefore  the  assured  could  not  recover.  By  the 
18th  article  of  the  treaty  between  France  and  America,  an  American  ship 
is  bound,  if  met  with  at  sea  by  a  French  ship  of  war  or  privateer,  to  shew  her 
passport :  and  in  Rich  v.  Parkert  7  Term  Rep.  709,  where  the  ship  was  war- 
ranted American,  Lord  Kenyan  said,  that  the  warranty  was  not  satisfied  by 
merely  shewing  that  in  fact  the  ship  was  American  property ;  but  the  under- 
writer was  not  to  be  liable  to  any  inconvenience  or  impediment  in  her  voyage, 
from  her  not  being  in  the  condition  required  by  the  treaty  with  France :  and 
it  certainly  enhances  the  peril  of  the  voyage  fpr  the  ship  to  be  subject  to  be  de- 

(a)  This  was  quoted  from  the  report  of  Lord  Elltnborough'e  summing  op  in  Wsddtburn 
•v.  Bell,  1  Camp.  N.  P.  Caa.  1;  and  in  Park,  804:  but  Lord  Ellsnborough,  C.  J.  observed, 
that  by  the  words  as  seevrs  as  possible  most  only  be  understood  reasonably  secure. 

(b)  Law  v.  Hollingworth*  7  Term  Rep.  100.  Park,  801 ;  and  Farmer  v.  Ligge,  7 
Term  Rep.  186;  and  be  also  cited  JIubner,  vol.  1.  part  2,  s.  1. 
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tained  and  taken  into  port  for  want  of  a  passport,  though  she  may  not  be  final* 
ly  condemned.  Here,  then,  at  all  events  was  gross  negligence  in  the  assured, 
in  not  providing  their  ship  with  a  passport,  which  it  was  their  duty  to  hare  done ; 
and  in  consequence  of  their  own  negligence  the  loss  has  been  sustained.  This  is 
not,  therefore,  like  the  case  of  a  condemnation  for  the  breach  of  mere  French 
ordinances,  which  the  Atnerican  assured  might  know  nothing  of,  and  were 
no  parties  to;  but  they  were  parties  to  the  treaty  made  by  their  own  govern* 
ment.  If  an  act  of  Congress  had  required  every  American  ship  to  have  such 
a  document  on  board  upon  pain  of  confiscation,  and  for  want  of  it  this  ship 
bad  been  seized  and  confiscated  by  the  American  government ;  no  don  be  the 
underwriter  would  have  been  discharged,  upon  the  principle  of  the  cases  on 
the  American  embargo  (a).  He  theu  relied  upon  the  strong  opinions  thrown 
out  by  Lord  Kenyan  and  Grose,  J.  in  Christie  v.  Secretan,  8  Term  Rep.  192, 
as  to  the  discharge  of  the  underwriter  where  a  loss  happens  by  the  negli- 

fence  of  the  assured  in  not  having  their  ship  properly  documented ;  though 
e  admitted  that  the  judgment  proceeded  upon  another  ground.     In  Price  t. 
Bell,  1  East,  663.  673.  9,  though  it  is  said. that  there  appeared  to  be  a  differ- 
ence of  opinion  on  the  bench  respecting  the  question,  whether  there  was  an 
implied  warranty  that  a  ship  should  be  properly  documented ;  yet  Lawrence, 
J.,  who  inclined  to  the  negative,  .went  no  further  than  to  say  that  it  did  not 
follow,  because  a  foreign  assured  might,  for  his  own  protection,  procure  ship- 
papers  required  by  the  laws  of  his  own  country ;  therefore  the  underwriters 
here  could  avail  themselves  of  his  not  having  them,  where  the  lots  was  not 
attributable  to  that  cause.    It  appears  from  thence  that,  in  a  case  like  the 
present,  he  would  have  agreed  with  the  rest  of  the  Court,  that  the  assured 
were  not  entitled  to  recover.     The  case  of  Dawson  v.  Atty,  7  East,  967,  af- 
fords no  contradiction  to  the  former  cases ;  for  that  was  the  case  of  a  policy 
on  goods,  the  British  owner  of  which  had  no  concern  in  the  American  ship, 
and  therefore  could  not  be  guilty  of  any  negligence  in  not  procuring  her  to 
be  properly  documented.     He  was  no  party  to  the  treaty  between   Spam  and 
America,  which  required  the  certificate,  the  want  of  which  occasioned  the 
condemnation  by  the  Spaniards,  and  probably  did  not  know  of  it     The  case 
of  Bowden  v.  Vavghan,  10  East,  416,  went  on  the  same  principle  of  distinc- 
tion, upon  the  effect  of  a  representation  to  the  underwriters  as  to  the  time  of 
sailing  of  a  ship,  as  made  by  the  ship-owner,  and  as  made  by  the  owner  of 
goods  on  board ;  the  latter  of  whom  was  held  not  to  be  concluded  by  it,  if  he 
made  the  representation  bona  fide  upon  probable  expectation.     These  argu- 
ments apply  as  well  to  the  insurance  on  the  goods  as  on  the  ship:  all  the  par- 
ties interested  in  the  goods  were  also  interested  in  the  ship ;  it  was  one  en- 
tire contract,  and  must  stand  or  fall  together. 

/.  W.  'Warren,  in  reply,  maintained,  upon  the  authority  of  Christie  v. 
Secretan,  8  Term  Rep,  192,  that  the  Court  could  only  look  to  the  sentence  of 
condemnation  for  the  cause  of  the  loss,  which  was  there  stated  to  be  by  cap- 
ture as  prize.  But  if  they  will  look  further,  as  to  the  reason  of  the  condem- 
nation as  prize ;  which  was  for  the  alleged  breach  of  a  particular  treaty  ;  they 
will  also  notice  that  the  treaty  had  expired  before  the  ship  was  questioned  as 
to  her  documents  and  captured  :  and  the  subjects  of  America  were  then  no 
longer  parties  to  any  stipulation  requiring  the  passport  to  be  authenticated  in 
the  way  stated.  But  supposing  the  fact  as  to  the  existence  of  the  treaty  to 
be  concluded  by  the  sentence ;  and  admitting  that,  if  the  loss  were  attributa- 
ble to  the  gross  negligence  of  the  assured,  they  could  not  recover ;  yet  here 
there  was  no  gross  negligence,  but  a  mere  clerical  error:  there  was  a  pass- 
port as  required  by  the  treaty,  and  there  was  an  affidavit  of  the  captain  as  to 
the  property  in  the  ship  being  American:  but  the  American  part-officer  had 
omitted  to  sign  and  seal  the  affidavit ;  which  was  a  mere  slip  of  form,  and  no 

(a)  Conway  v.  Gray,  fee.  10  East,  536.;  and  see  Line  v.  Jatuon,  12  East,  648 
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jctst  cause  of  condemnation  ;  as,  in  one  of  the  case*,  a  refusal  to  produce  ship- 
papers  when  lawfully  demanded  by  a  belligerent ;  which  was  coptrary  to  the 
law  of  nations.  Other  cases,  such  as  Law  v.  Hollingworth,  went  upon  the 
ground  of  the  violation  of  our  own  laws  by  the  assured,  which  is  clearly  dis- 
tinguishable from  the  present  case.  Then  as  to  the  distinction  insisted  on  be^ 
tween  the  Ship-owner  and  the  owner  of  goods,  to  get  rid  of  the  application 
of  Dawson  v.  Atty  ;  the  captain  is  as  much  the  adopted  servant  of  the  latter, 
as  he  is  the  appointed  servant  of  the  ship-owner ;  and  the  one  should  be  no 
more  affected  by  his  negligence  than  the  other.  It  might  as  well  have  been 
said  in  that -case,  that  the  owner  of  the  goods  was  bound  to  see  that  the  ship 
was  properly  documented  before  be  trusted  his  goods  on  board. 

Lord  Ellenboroush,  G.  J.  then  said  that  it  was  not  from  any  doubt 
'which  he  entertained  upon  the  present  question  that  be  wished  to  look  fur- 
ther into  the  cases  which  had  been  cited,  before  the  Court  delivered  theij 
opinion  upon  this  case ;  hut  from  a  desire  to  avoid  using  expressions  unne. 
cessarily,  which  might.be  considered  as  clashing  with  other  cases,  he  thought 
it  more  advisable  to  take  further  time  forconsideration.  Towards  the  end 
of  the  term  his  lordship  delivered  the  judgment  of  the  Court. 

This  was  an  insurance  upon  the  ship  Eliza,  her  freight  and  goods,  effected 
by  the  plaintiffs  as  agents  for  certain  citizens  of  America,  the  proprietors 
thereof,  in  whom  the  interest  in  these  three  several  subjects  of  insurance  was 
averred  in  the  declaration  to  be.    There  was  no  warranty  or  representation 
made  to  the  defendant,  that  the  ship  or  cargo  was  American  ;  though  they 
were  so  in  point  of  fact.     The  ship  was  captured  in  the  course  of  her  voyage 
by  the  Jean  Bart,  a  French  privateer,  and  condemned  by  the  Imperial  Council 
of  Prizes  at  Paris.    A  passport  is  stated  to  have  been  found  on  board  the 
ship,  but  that  there  was  neither  seal  or  signature  to  the  affidavit  underneath 
such  passport,  as  required  by  the  treaty  between  France  and  America.    The 
"  sentence,  reciting  that,  Whereas  the  affidavit,  the  form  whereof  is  at  the 
"  foot  of  the  passport  of  the  president  of  the  United  States,  not  being  fur- 
"nished  with  any  signature,  it  follows  that  the  passport  does  not  fulfil 
"  the  conditions  required  by  the  convention  of  the  8tb  Vendemaire,  9th  year, 
**  in  order  to  make  it  valid  ;  and  that  therefore  it  ought  to  be  considered  as  of 
"  no  effect ;  which,  together  with  the  circumstances  of  the  withdrawing  the 
M  papers,  involves  the  confiscation  of  the  prize,  and  renders  it  unnecessary  to 
"  enter  into  the  merits  of  the  other  charges  brougfrt.by  the  captors  concerning 
"  the  navigation  of  the  ship  Eliza  ;  our  Council  decides,  that  the  capture  made 
"  by  the  privateer  (the  Jean  Bart)  of  the  ship  Eliza,  under  American  colours, 
M  carried  into  Brehat,  is  good  and  lawful ;  and  proceeds  to  adjudge  the  ship, 
"  goods,  &e.  to  be  sold  in  manner  and  form  prescribed  by  the  regulations  con- 
" cerning prizes"  &c.     This  is  unquestionably  such  an  adjudication  of  the 
capture  of  the  property  assured  as  prize,  as  prima  facie  entitles  the  plaintiff  t* 
recover  as  for  a  loss  by  capture  within  the  terms  of  his  policy.     But  as  the 
sentence  is  in  our  opinion  equally  to  be  regarded,  as  evidence  of  the  facts  in- 
ducing the  condemnation,  and  upon  which  the  condemnation  proceeds,  as  of 
the  judicial  act  of  condemnation  itself,  it  is  material  to  look  at  the  alleged 
ground  of  condemnation,  in  order  to  see  whether  it  has  been  occasioned  by 
any  act  or  neglect  on  the  part  of  the  assured  ;  for  if  it  has  been  so  occasioned, 
it  would  not  be  a  loss  against  which  the  assured  would  upon  any  principle  of 
reason  or  justice  as  applied  to  this  species  of  contract,  be  required  to  indemnify 
*     him  ;  the  indemnity  stipulated  on  bis  part  being  only  against  the  perils  de- 
scribed in  the  policy,  as  far  as  they  operate  upon  the  property  insured  adverse- 
ly, and  not  through  the  medium  of  any  act  or  neglect  on  the  part  of  the 
assured  himself  producing  the  loss  of  the  property  insured.    In  the  present 
case,)  laying  out  of  our  consideration  the  substraction  of  the  papers,  solely  be* 
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cause  the  defendant's  counsel, relying  on  the  other  objection  being  in  his  farou^ 
has  chosen  expressly  to  renounce  relying  in  argument  on  such  substracbon 
as  a  competent  ground  of  condemnation,)  the  nullity  of  the  passport  from  the 
defects  stated  as  belonging  to  it,  and  to  which  the  underwriter's  objection  is 
confined,  is  the  circumstance  immediately  inducing  the  condemnation  in  ques- 
tion, and  for  which  the  owner  is  responsible;  and  that,  whether  the  waotof 
this  document  arose  from  his  own  default,  or  from  that  of  his  captain ;  inas- 
much as  there  is  no  count  for  barratry  in  this  declaration,  nor  any  evidence 
suggested  to  support  it,  if  there  had  been  such  a  count.     But  it  is  said,  inas- 
much as  there  was  no  warranty  or  representation  of  the  ship  being  American 
in  this  case,  that  upon  the  authority  of  Dawson  and  Another  y.  Atty,  7  East, 
367.,  and  in  conformity  to  the  principle  of  our  decision  in  that  case,  we  are 
bound  to  bold  the  want  of  proper  documents  (required  by  the  treaty  between 
France  and  America)  to  be  immaterial.     But  it  will  be  recollected  that  this 
was  laid  down  in  the  case  of  an  insurance  upon  goods;  where  the  owner  of 
goods  has  no  concern  in  the  obtaining  of  the  proper  documents  with  which  the 
▼essel  is  to  be  furnished  for  her  voyage ;  and  if  that  which  is  laid  down  as 
said  by  me  at  nisi  prius  in  p.  367,'of  that  case,  be  so  qualified,  viz.  by  a  refer* 
ence  to  the  insurance  as  being  on  goods,  nothing  will  be  found  which  will  evet 
colourably  be  at  variance  with  what  is  held  by  us  on  the  present  occasion. 
In  p.  368,  of  that  case  I  am  reported  as  having  said,  with  the  concurrence  of 
the  other  judges,  "  that  as  the  ship  was  not  represented  to  be  American  at  the 
"time  when  the  insurance  was  effected,  the  assured  was  not  bound  by  it; 
"  and  there  being  no  undertaking  in  the  policy  itself  that  she  was  an  Amer> 
"  can,  there  was  nonnecessity  for  her  being  documented  as  such."    This  is 
also  true  with  reference  to  a  policy  such  as  that  was,  on  goods.     But  in  a  policy 
on  skip,  (and  this  whether  there  is  a  warranty  or  representation  respecting  the 
nation  to  which  a  ship  belongs  or  not,)  as  the  ship-owner  is  bound  to  bare 
sueh  documents  as  are  required  by  treaties  with  particular  nations  on  board, 
to  evince  his  neutrality  in  respect  to  such  nations ;  the  want  of  them  io  the 
event  of  capture,  and  when  the  production  of  them  becomes  necessary,  is 
most  material.     But  in  respect  to  a  ship  which  is  not  the  object  either  of 
representation  or  warranty,  the  existence  of  such  papers  at  the  commencement 
of  the  voyage,  which  in  kick  v.  Parker,  7  Term  Rep.  705.,  were  held  neces- 
sary to  a  warranted  ship,)  or  the  want  of  them  at  any  other  time  or  for  any 
other  purpose  but  the  one  above  specified,  is  immaterial.     In   Christie  t. 
Secretan,  8  Term  Rep.  192.,  it  might  be  sufficient  to  sustain  the  judgment  as 
given  in  favour  of  the  plaintiffs,  to  say  that  that  -was  also  the  case  of  an  in- 
surance on  goods,  without  warranty  or  representation  as  to  the  .nation  of  the 
ship ;  and  that  in  such  case  the  assured,  the  owner  of  goods,  was  not  liable  to 
suffer  in  respect  of  his  insurance,  on  account  of  any  defect  in  the  documents 
belonging  to  the  ship,  with  the  procurement  or  existence  of  which  he  bad  no 
concern  :  but  the  judgment  certainly  rests  upon  a  different  foundation ;  indeed 
upon  one  which  (according  to  the  opinion  we  have  intimated,  viz.  that  the 
alleged  grounds  of  a  foreign  sentence,  as  well  as  the  sentence  itself,  are  to  be 
looked  to.)  must  be  deemed  by  us.  more  questionable.     In  respect  to  the  case 
now  before  us,  upon  the  single  ground  which  has  been  already  suggested, 
namely,  that  the  three  subjects  of  insurance,  ship,  goods,  and  freight,  all  of 
them  belonging  to  nearly  the  same  American  proprietors,  were  condemned  qo 
account  of  the  common  default  of  all  the  proprietors  in  their  joint  character 
of  ship-owners,  in  not  having  a  regular  passport  on  board,  as  required  by  the 
treaty  of  their  own  state  with  France,  we  are  of  opinion  that  the  plaintiffs, 
the  assured  cannot  claim  from  the  underwriter  an  indemnity  for  a  loss  thus 
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occasioned  by  themselves ;  and  consequently  that  in  this  case  a  nonsuit  is  to 
be  entered(l)(2). 


The  King  v.  The  Justices  of  Kent. 

14  East,  196.  July  2,  1811. 

The  gut  16  Car.  1.  c  4.  a,  2.  having  continued  the  stat  1  lac.  1.  c  6.  the  2d  and  3d  section 
of  which  last  mentioned  statute  in  extension  of  the  scat  5  Eliz.  c.  4.,  authorizes  the  justices 
in  sessions  (with  the  sheriff,  if  he  conveniently  may,)  to  rate  the  wages  of  any  labourers, 
ifc.  or  workmen  whatsoever  t  $c;  this  Conn  granted  a  mandamus  to  the  justices,  &c.  of 
Kent  to  hear  an  application  of  the  journeymen  millers  of  that  county,  praying  them  to 
make  such  a  rate:  which  application  the  justice*  bad  refused  to  hear  upon  the  merits; 
considering  that  they  had  no  jurisdiction  over  other  than  the  wages  of  servants  in  hus- 
andry. 

A  Petition  was  presented  to  the  justices  of  Kent  at  their  general  quarter 
sessions  in  January  last,  from  certain  persons  stating  themselves  to  he  millers 
in  that  county,  and  "  within  the  description  of  millers  mentioned  in  the  stat. 
5  Eliz.  c.  4. ;"  which  petition  stated  in  substance  that  the  wages  paid  to  tbem 
for  many  years  past  by  their  respective  employers  never  exceeded  and  often 
fell  short  of  one  guinea  a  week  :  that  their  day-work  was  long,  and  sometimes 
they  were  also  obliged  to  work  in  the  night ;  and  that  by  reason  of  the  great  in- 
crease which  had  of  late  years  taken  place  in  die  price  of  the  necessaries  of 
life,  their  wages  were  become  wholly  inadequate  to  their  support  and  main- 
tenance ;  and  that  not  less  than  4*.  64.  a  day,  with  a  proportionate  allowance 
for  extra  work,  would  suffice  for  that  purpose :  and  concluding  with  a  prayer 
(in  the  relative  terms  of  the  section  of  ihe  15th  section  of  the  stat.  6  Eliz.  c. 
4.)  "  that  you  the  said  justices  or  the  more  part  of  you,  and  the  said  sheriff 
M  (if  you  the  said  sheriff  conveniently  may,)  will,  at  the  general  sessions 
u  first  to  be  holden  and  kept  in  and  for  the  said  county  after  Easter  now  next 
"  ensuing,  or  at  some  time  convenient  within  six  weeks  next  following  the  said 
44  Feast  of  Easter,  assemble  yourselves  together ;  and  being  so  assembled,  and 
41  calling  unto  you  such  discreet  and  grave  persons  of  the  said  county  as  you 
"  shall  think  meet ;  and  conferring  together  respecting  the  plenty  or  scarcity 
44  of  the  time,  and  other  circumstances  necessarily  to  be  considered(a);  that 
14  you-  will  limit  unto  and  appoint  the  wages  of  millers  in  the  county  afore- 

(1)  la  a  subsequent  case,  in  which  one  of  the  questions  was  similar  to .  the  present,  the 
Court  recognised  this  decision  with  its  precise  limitation,  viz.  that  the  act  or  neglect  of  the 
assured  being  the  efficient  cause  of  the  loss,  he  was  not  entitled  to  recover;  and  not  that  it 
was  a  necessary  condition  to  an  insurance  that  the  ship  should  be  properly  documented. 
JYonnen  y.  Ktttlewell,  16  East,  176,  186.  8o  H  baa  been  lately  held,  that  the  assured  upon 
a  policy  on  a  ship  not  having  leave  to  carry  simulated  papers,  cannot  recover  for  a  loss  by 
capture,  if  it  appear  by  the  sentence  of  the  foreign  prize  court  that  the  carrying  of  simulated 
papers  was  one  of  the  grounds  of  condemnation,  and  thne  the  loss  in  fact  ensued  from  the  act 
of  the  assured  himself,  although  without  such  papers  the  ship  would  certainly  have  been  seiz- 
ed and  condemned  as  coming  from  an  enemy's  country.  Horneyer  v.  Ltuhtngton,  16  East, 
46.     Otvxll  v.  Vigne,  16  East,  70'..  . 

(2)  [After  discussing  the  ease  in  the  text  and  some  others  m  England  and  this  country, 
bearinc  upon  the  samepoiot.  Mr.  Phillips  in  his  1st  vol.  on  Ins.  p.  844,  thus  sums  up  the 
law  on  the  necessity  of  proper  documents  to  be  borne  by  vessels.  "  Although  there  is  some 
apparent  inconsistency  among  the  preceding  opinions,  they  seem,  on  the  whole,  pretty 
satisfactorily  to  establish  the  principle,  that  the  insurers  of  the  ship  are  not  liable  for  any 
loss  occasioned  by  the  want  of  documents,  required  by  the  laws  and  treaties  of  the  country 
of  which  it  bears  the  national  character,  or  by  the  want  of  the  documents  and  means  of  pro- 
tection, which  usually  aeeompany  ships  of  the  same  national  character, "— W.] 

(a)  Here  the  words  following  in  the  statute  are  •«  shall  have  authority  by  virtue  thereof, 
44  within  the  limits  and  precincta  of  their  several  commissions,  to  limit,  rate,  and  appoint  the 
44  wages,  as  well  of  such  and  so  many  of  the  said  artificers,  handycraftsmen,  husbandmen,  or 
"  any  ether  labourer,  servant,  or  workman,  toko*  wages  in  time  past  hath  been  by  any  law 
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"  said  according  to  the  form  of  the  statute  in  that  case  made  and  provtd- 
«  ed." 

This  application  of  the  journeymen  millers  was  supported  by  council  at  the 
last  Easter  sessions  ;  and  was  then  opposed  by  counsel  on  behalf  of  the  mas- 
ter millers,  principally,  as  it  seemed,  on  the  ground  that  the  statute  of  Eliza- 
beth was  confined,  if  not  in  the  terms  of  h,  yet  by  construction  and  in  prac- 
tice, to  the  wages  of  labourers  in  husbandry ;  and  this  as  well  since  the  act  of 
the  1  Jac.  1.  c.  6.  as  before.  And  the  Sessions  finally  refused  to  act  upon 
the  petition,  upon  the  ground,  as  it  now  appeared  to  the  court  that  they  had 
no  jurisdiction  to  interfere  in  the  case  of  these  petitioners  ;  and  not  upon  the 
result  of  the  discretionary  judgment  formed  upon  the  subject-matter  of  the 
petition. 

Whereupon  The  Attorney- General  (and  Gurney)  applied  in  the  last  term 
for  a  mandamus  to  the  justices  of  Kent,  "  commanding  them,  together  with 
the  sheriff  of  the  same  county,  if  conveniently  he  may,  pursuant  to  the  stat- 
ute in  such  case  made  and  provided,  to  hear  and  determine  upon  the  applica- 
tion of  certain  millers  of  the  said  county,  for  them  the  said  keepers  of  the 
peace  and  justices  to  limit,  rate,  and  appoint  the  wages  of  millers  in  the  said 
county.  And  the  court  were  referred  to  the  following  cases  upon  the  sub- 
ject :  Snape  v.  Dowse,  Comb.  3.  JR.  v.  Champion,  Carth.  156.  Q.  v.  London, 
2  Salk.  442.,  3  Salk.  260.,  and  6  Mod.  204.  R.  v.  Gregory,  2  Salk.  48i 
Q.  v.  Corbett,  3  Salk.  261.  R.  v.  Pope,  5  Mod.  419.  Q.  v.  Gauche,  2  Ld. 
Raym.  820.  R.  v.  Helling,  I  Stra.  8.  and  Shergold  v.  Holloway,  2  Stra. 
1002. ;  and  4  Com.  Dig.  554.  tit.  Justices  of  the  Peace,  (B)  60.,  &c. 

Lord  Ellenborough,  G.  J.  then  said  that  if  the  justices  had  rejected  the 
application  in  the  exercise  of  the  discretion  vested  in  them  by  the  legislature, 
this  court  would  not  interfere ;  but  if  they  had  rejected  it  on  the  ground  now 
stated,  that  they  had  no  power  to  grant  it,  the  court  would  interfere  so  far  as  to 
set  the  jurisdiction  of  the  magistrates  in  motion,  by  directing  them  to  hear  and 
determine  upon  the  application.  The  court  therefore  granted  a  rule  to  she* 
cause,  &c. 

Park,  Toddy,  and  Berens,  now  shewed  cause  against  the  rule  ;  and  first 
said  that  the  justices  in  sessions  bad  beard  the  application  made  by  counsel 
x>n  the  part  of  the  journeymen  millers ;  but  they  also  admitted  that  the  coun- 
sel, who  opposed  it  had  insisted  that  by  the' construction  which  had  been 
put  upon  the  act  of  Elizabeth,  the  discretion  of  the  magistrates  in  the  assess- 
ment of  wages  was  confined  to  labourers  and  servants  in  husbandry;  and 
that  the  Sessions  had  on  that  ground  rejected  the  application.  [Upon  which 
Lord  Ellenborough,  G.  J.  oberved,  that  it  was  evident  that  the  magistrates  had 
never  exercised  their  discretion  at  all  upon  the  question,  whether  the  applica- 
tion was  fit  to  be  granted,  or  not  5  but  appeared  to  have  considered  that  they 
had  no  jurisdiction  to  bear  it ;  therefore  they  could  not  be  said  to  have  al- 
ready heard  the  application.]  They  then  contended  that  the  consideration 
of  the  rale  of  wages  was  a  matter  which  the  legislature  intended  should  mote 
entirely  from  the  justices  themselves  in  the  spontaneous  exercise  of  their 
own  discretion  ;  but  that  no  person  could  call  Upon  them,  as  a  matter  of  right, 
to  hear  such  an  application.  But  principally  tbey  relied  on  several  esses, 
where  it  had  been  held  that  the  stat.  5  Eliz.  only  extended  to  give  the  justices 
authority  to  settle  the  wages  of  servants  in  husbandry ;  within  which  descrip- 
tion the  present  applicants  did  not  bring  themselves.  And  they  added  that 
the  policy  of  the  state  was  against  the  extension  of  such  a  power,  which  pte- 

"  or  statute  ralid  or  appointed(l);  as  also  the  wages  of  aii  other  labourers  erltyt**' 
"  workmen,  or  apprentices  of  husbandry,  which  hate  not  been  rated,  as  they,  the  »«*  J"** 
*'  tlces,  &c.  shall  think  meet  by  their  discretions  to  be  rated,  limited,  or  appointed,"  && 

(1)  See  various   statutes  on  this  subject  under  tides  Artificers  and  Labonrofi  in  the  W« 
to  the  Statutes  at  large. 
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ed  the  ignorant  and  the  idle  upon  a  level  with  the  expert  and  industrious. 
The  cases  referred  to  were  The  King  v.  Gregory,  HiL  10  W.  3.  2  Salk.  484, 
5,  The  Queen  v.  London(a)}  The  King  v.  The  Inhabitants  of  Halcott(b),  and 
The  King  v.  Detail,  3  Keb.  626.  [Lord  EUenborough,  C.  J.  It  might 
have  been  doubtful  upon  the  stat.  of  the  5  Eliz.  c.  4 ;  but  what  doubt  can 
there  be  as  to  the  general  power  of  the  justices  in  this  matter  upon  the  stat.  1 
Jac  1.  c.  6  ?]  They  admitted  the  generality  of  the  words  in  the  statute  of 
James  extending  the  power  of  the  justices  to  affix  the  rates  of  the  wages  of 
any  labourers  and  workmen  whatsoever :  but  observed,  .notwithstanding,  that 
n?  ootice  appears  to  have  been  taken  of  it  in  any  of  the  subsequent  cases ;  and 
suggested  that  as  the  act  was  only  temporary  in  the  first  instance,  and  the  last 
continuance  of  it  was  by  the  stat.  16  Gar.  1.  c.  4.  s.  2,  there  might,  from  the 
period  at  which  the  last  act  passed,  have  been  a  doubt  whether  the  original 
statute  had  been  continued  by  a  competent  authority(c). 

Lord  Ellenbobouoh,  C.  J.  I  cannot  see  what  ground  there  can  be  for 
the  doubt  suggested  as  to  the  efficacy  of  the  stat.  16  Car.  1.  c.  4.  s.  2,  for  con* 
linuing  the  stat.  1  Jac.  1.  There  are  several  statutes  placed  subsequent  to 
this  in  the  printed  statute  books,  of  the  force  of  which  there  is  no  doubt ;  such 
as  the  statute  for  shortening  Michaelmas  term,  and  the  statute  for  the  aboli- 
tion of  the  Court  of  Star  Chamber :  and  taking  the  statute  of  James  1,  to  be  a 
subsisting  law,  the  words  of  it  are  large  enough  to  include  the  persons  now 
applying.  We  do  not  however,  by  granting  this  mandamus,  at  all  interfere 
with  the  exercise  of  that  discretion  which  the  legislature  meant  to  confide  to 
the  justices  of  the  peace  in  sessions ;  we  only  say  that  they  have  a  discretion 
to  exercise ;  and  therefore  they  must  hear  the  application  :  but  having  heard 
it,  it  rests  entirely  with  them  to  act  or  not  upon   it  as  they  think  fit. 

Grose,  J.  agreed. 

Le  Blanc,  J.  We  only  say  that  the  justices  have  authority  to  act  upon  the 
subject-matter  of  the  application  ;  and  that  they  are  to  hear  it,  and  then  to  de- 
termine whether  in  their  discretion  they  think  proper  to  fix  a  rate  of  wages. 

Bayley,  J.     We  tell  the  justices  that  they  have  authority  by  law  to  settle 

(a)  T.  3.  Ann.  ib.  442. ;  and  6  Mod.  204.  These  were  cases  of  orders  to  enforce  the 
payment  of  wages  to  individual  labourers. 

(6)  6  Term  Rep  583.  That  was  a  question  of  settlement,  and  torned  on  the  authority  of 
an  order  of  a  justice  for  discharging  a  servant  (not  stated  to  be  in  husbandry)  from  her  mas- 
ter's service.  f  • 

(O  This  and  other  acts  which  are  classed  with  it  in  Runnington**  edition  of  the  Statutes, 


in  the  16  Car.  2,  were  passed  in  the  Long  Parliament,  which  met  at  Weitmin- 
ster  on  the  3d  of  November  1640,  in  the  16  Car.  1.,  who  began  bis  reign  on  the  27th  of 
March  1625.  The  order  in  which  the  statutes  were  then  classed  by  chapters  is  entirely  ar- 
bitrary, and  gives  no  clue  to  the  period  of  the  session  when  any  particular  act  was  passed. 
Chapter  1.  is  for  preventing  of  inconveniences  by  the  long  intermission  of  parliament  This 
is  recognized  indeed,  but  in  .terms  of  strong  reprobation  by  the  stat  16  Car.  2.  c.  1.  Chap.  2, 
is  the  first "  act  for  the  relief  of  his  majesty's  army,  and  the  northern  parts  of  the  kingdom;" 
and  Chap.  3,  is  for  "  the  reforming  of  some  tbiogs  mistaken"  in  the  last  mentioned  act.  The 
clause  in  question  stands  next  as  s.  2,  in  Chap.  1,  (the  rest  of  the  acts  being  expired  and 
omitted)  under  the  title  of  "  An  act  for  the  further  relief  of  his  majesty's  army  and  the 
northern  parts  of  the  kingdom."  The  first  act  for  abbreviating  Michaelmas  term  stands  as 
Chap.  6.  It  is.  remarkable  however,  that  when  Michaelmas  term  was  further  abbreviated  by 
the  stat  24  Geo.  2.  c.  48,  no  kind  of  notice  is  taken  in  it  of  the  former  statute,  though  sev- 
eral of  its  provisions  are  repeated  verbatim.  The  statute  for  abolishing  the  Court  of  Star 
Chamber,  which  was  passed  in  1641,  stands  as  Chap.  10.  The  next  4n  order,  (Chap.  11.) 
repeals  the  stat  1  Eliz.  c.  1,  concerning  commissioners  for  causes  ecclesiastical:  and  this  re- 
pealing law  is  recognized  by  the  stat.  13  Car.  2.  st.  1.  c  12,  as  a  law  passed  in  the  17  Car. 
1.  If  the  order  of  the  chapters  denoted  the  relative  period  of  enactment,  tbia  would  be  de- 
cisive. All  the  acts  stated  m  Bunnington't  edition,  as  of  the  16  Car.  1.,  which  are  stated 
at  large,  (and  I  presume,  all  inclusive  to  Chap.  87.)  are  passed  in  the  name  of  tbe  king; 
the  greater  part  of  them,  however,  were  temporary,  and  are  marked  as  expired  laws:  but 
there  is  this  reference  to  Chap.  33.  Pee  an  act  for  the  settlement  of  Ireland,  passed  m  that 
kingdom  anno  14  Car.  2.  1662.,  by  which  this  and  tbe  following  acta  concerning  Ireland 
are,  besides  their  expiration,  of  no  force. 
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a  rate  of  wages  for  the  peradns  applying:  bat  we  do  not  say  that  tbey  axe  to- 
exercise  that  authority  ia  this  instance.     Let  them  hear  the  application. 

Rule  abso)ate(a). 
The  Aittorney- General,  Garrow,  Gurney,  and  Andrews  were  to  have  sap- 
ported  the  rule. 


Hanbury  v.  Guest. 

14  East,  401.    July  2,  1811. 


RICHARDSON  moved  that  the  plaintiff  might  be  at  liberty  to  execute  a 
writ  of  inquiry,  notwithstanding  a  writ  of  error  brought  and  pending.  He  stat- 
ed that  this  was  an  action  upon  a  bond  with  a  condition  to  perform  an  award, 
which  condition  was  set  out  in  the  declaration,  and  breaches  assigned  with 
damages  pursuant  to  the  stat  8  &  9  W.  3.  c.  11.  s.  8.  The  defendant  plead- 
ed a  judgment  recovered ;  but  for  default  of  proving  the  record,  judgment  had 
been  given  against  him  ;  upon  which  he  brought  the  writ  of  error.  This  mo- 
tion was  grounded  upon  the  consideration  that,  without  a  writ  of  inquiry  exe- 
cuted, (the  statute  being  compulsory(6)  in  that  respect,)  the  judgment  obtain- 
ed by  the  plaintiff  would  be  unavailing,  though  it  were  confirmed  upon  the 
writ  of  error.  And  that,  if  the  writ  of  error  were  permitted  to  suspend  the 
plaintiff's  proceeding  to  assess  his  damages  upon  the  writ  of  inquiry,  and  enter 
up  final  judgment  thereupon,  there  might  be  two  writs  of  error  upon  the  same 
record  ;  the  one  upon  the  judgment  already  obtained,  and  the  other  upon  the 
final  judgment  after  the  execution  of  .the  writ  of  inquiry  for  the  assessment  of 
damages. 

The  Court,  after  some  consideration,  granted  a  rule  to  shew  cause  ;  observ- 
ing, that  it  appeared  upon  the  face  of  the  record,  that  there  must  be  a  writ 
of  inquiry  executed  before  the  plaintiff  could  be  entitled  to  the  fruits  of  his 
judgment.  And  afterwards  the  rule  was  made  absolute,  (with  the  consent  of 
Cowley  for  the  defendant,)  that  the  plaintiff  should  be  at  liberty  to  execute 
a  writ  of  inquiry,  notwithstanding  the  writ  of  error  allowed,  and:  also  to  sign 
a  new  judgment;  on  payment  of  costs,  to  be  taxed  by  the  master ;  the  plain- 
tiff agreeing  that  the  defendant  should  be  in  the  same  situation  with  re- 
spect to  his  writ  of  error  ;  and  that  the  plaintiff  would  pay  the  necessary 
expence,  if  any,  of  placing  him  in  that  situation,  and  the  costs  of  this  ap- 
plication. 


The  King  v.  De  Yonge. 

14  East,  402.    July  t,  1811. 

The  exchanging  gumeaa  for  bank  notta,  taking  the  guineas  in  rach  exchange  at  a  higher  valaa 
than  (they  were  current  for  by  the  king's  proclamation,  ia  not  an  offence  against  the  atat. 
5  &  6  Ed.  6.  c.  19. 

THIS  indictment  charged,  that  the  defendant,  not  regarding  the  laws  and 
statutes  of  this  realm,  &c»  on  the  26th  of  December,  50  Geo.  3.,  with  force 

(a)  The  Justices  of  Ktntt  m  I  was  afterwards  informed,  heard   the  amplication,  art  re- 
Jbsed  to  make  any  rate. 

<«)  See   WalcQt  ▼.  Qmldi*gt  8  Term  Rep.  196.,  end  several  prior  nod  snbeeqaent  ca- 
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and  arms,  at  the  parish  of  St.  Botolph,  Aldgate,  &c.  in  London,  unlawfully 
did  exchange  certain  coined  geld  of  this  realm,  i.  e.  50  pieces  of  gold  coin  of 
this  realm  called  guineas,  of  the  value  of  522.  10*.  with  one  Jesnatius '  Call, 
receiving  of  and  from  the  said  J.  C.  then  and  there  more  in  value,  benefit,  profit, 
and  advantage,  for  the  said  gold  coin  so  exchanged,  i.  e.  for  the  said  50  pieces  of 
gold  coin  of  this  realm  called  guineas,  then  the  same  is  declared  by  a 
certain  proclamation  of  his  late  majesty  King  George  I.  given  at  his  court  at 
St.  James's*  under  his  great  seal,  the  22d  of  December  1717,  to  he  current  for 
within  this  his  majesty's  realm,  and  other  his  dominions ;  i.  e.  two  promissory 
notes  of  the  Governor  and  Company  of  the  Bank  of  England,  called  hank- 
notes,  for  the  payment  of  the  sum  of  10/.  each,  and  of  the  value  of  102. 
each  :  two  other  promissory  notes  of  the  said  Governor  and  Company,  called 
bank-notes,  for  the  payment  of  the  sum  of  51.  each,  and  of  the  value  of  5L 
eacb ;  seven  other  promissory  notes  of  the  said  Governor  and  Company, 
called  bank-notes,  for  the  payment  of  the  sum  of  22.  each,  and  of  the 
value  of  22.  each  ;  and  twelve  other  promissory  notes  of  the  said  Governor  and 
Company,  called  Bank-notes,  for  the  payment  of  the  sum  of  12.  eacb,  and  of 
the  value  of  11.  each ;  and  one  piece  of  stiver  coin,  called  a  dollar,  of  the  talr 
we  of  5  shillings ;  in  contempt  of  the  king,  &c.  and  against  the  form  of  the 
statute  in  that  case  made.  There  were  other  counts  to  the  like  effect ;  one 
stating  that  the  bank-notes  and  dollar  taken  by  the  defendant  in  exchange  for 
the  50  guineas  amounted  to  32.  15$.  more  in  value,  benefit,  profit  and  advan- 
tage for  such  gold  coin  of  the  realm  than  the  same  is  declared  by  the  aforesaid 
proclamation  of  Geo.  I.  to  be  current  for  within  the  realm  :  another,  that  the 
defendant  received  from  /.  C.  Is.  6d.  more  in  value,  &c.  for  each  guinea  than 
the  same  was  declared  to  be  current  for  by  lhef proclamation  ;  and  stating  the 
value  of  the  bank-notes  and  dollar  exchanged  against  the  50  guineas  to  have 
been  altogether  of  the  value  of  562.  6s. 

After  conviction  at  the  trial  before  Lord  EUenborough,  C*  J.,  in  London, 
after  Trinity  term  1810,  and  a  motion  in  arrest  of  judgment,  made  by  Mary* 
at  in  the  Michaelmas  term  following,  on  the  ground  that  the  facts  charged  in 
the  indictment  constituted  no  offence  either  against  the  st.  5  &  6  Ed.  6.  c.  19. 
or  any  other  statute,  or  at  common  law;  the  case  was  adjourned  into  the  Ex- 
chequer Chamber,  to  be  debated  before  all  the  Judges.  It  was  accordingly 
argued  there,  by  the  Attorney' General  for  the  prosecution,  and  by  Marryat 
for  the  defendant  ;-and  a  similar  question,  in  the  case  of  The  King  v.  Wright, 
was  also  argued  thereby  Best  for  the  prosecution,  and  King  for  the  defendant. 
The  arguments  of  the  learned  counsel  have  been  already  published  by  one 
of  them  (a),  and  therefore  it  is  sufficient  to  refer  to  that  authentic  publication 
for  the  grounds  on  which  the  case  was  argued  by  them.     And  now. 

Lord  Ellenborotjgh,  C.  J.  delivered  the  judgment  of  the  Court  in  this 
case. 

This  was  a  case  of  a  conviction  upon  an  indictment  tried  before  me  at  the 
sittings  in  London  after  last  Trinity  term,  on  which  judgment  was  in  the 
Michaelmas  term  following  stayed,  by  order  of  this  court  upon  a  question  of 
law  reserved  by  me  for  the  determination  of  this  Court,  upon  the  mo- 
tion of  Mr.  Marryat ;  and  as  it  appealed  that  a  similar  point  had  occurred 
before,  and  had  been  reserved  by  the  Lord  Chief  Justice  of  the  Common 
Pleas,  in  the  case  of  The  King  v.  Samuel  Wright,  at  the  Buckingham  assizes 
in  the  summer  of  last  year,  for  the  opinion  of  all  the  Judges ;  it  was  thought 
fit  by  us  that  this  case  should  also  be  referred  to  the  same  opinion  of  all  the 
Judges,  upon  argument  to  be  had  before  them  in  the  Exchequer  Chamber. 
Both  cases  have  been  since  solemnly  argued  at  several  times  before  the 
Judges,  three  of  whom  were  absent  from  indisposition  at  different  periods  in 

(a)  See  the  "  Report  ef  the  Cases  of  The  King  v.  Wright,  and   Tht  King  v.  He 
Yonge,"  by  Mr.  King. 
Vol.  VII.  60 
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the  course  of  the  several  arguments  ;  but  I  am  not  aware  that  any  of  them 
differ  in  the  result  from  the  other  Judges  who  were  present  at  the  last  argu- 
ment, and  which  took  place  upon  this  case  of  The  King  v.  Be  Yongt.  The 
offence  charged  in  different  counts  of  this  indictment  was  the  exchanging 
certain  coined  gold  of  this  kingdom,  that  is  to  say,  60  pices  of  gold  coin  of 
this  kingdom  called  guineas,  of  the  value  of  521.  10*.  with  a  person  of  the  nam 
of  CM,  and  receiving  from  such  person  more  in  value,  benefit,  profit,  and  ad- 
vantage for  the  said  coined  gold  so  exchanged,  than  the  same  was  declared, 
by  a  proclamation  of  his  late  majesty  king  George  the  first  to  be  current  for. 
The  exchange  was  stated  in  the  indictment  to  have  been  made  of  these  guin- 
eas/or certain  promissory  notes  of  the  Governor  and  Company  of  the  Bank 
of  England,  together  with  one  piece  of  Silver  coin  called  a  dollar.  In  the 
result,  all  the  Judges  present  at  the  last  argument  were  of  opinion,  that 
the  exchange  described  on  this  record,  i.  e.  of  guineas  for  bank-notes,  taking 
the  guineas  in  such  exchange  at  an  higher  value  than  they  were  current  for 
by  the  king's  proclamation,  was  not  an  offence  against  the  5  &  6  Ed.  6.,  upon 
which  the  indictment  was  founded.  The  consequence  of  this  opinion  of  the 
Judges  is,  that  the  judgment  in  this  case  of  The  King  v.  Be  Yonge,  depend- 
ing in  this  Court,  ought  to  be  arrested ;  and  it  is  .therefore  by  us  arrested 
accordingly. 


The  King  v.  Webb,  Barber,  Townshend,  Parkes,  Led- 
sam,  Warner,  Pritchet,  and  Goddington. 

14  East,  406.    July  t,  1811. 

A  great  number  of  persons  at  Birmingham  (2500)  admitting  of  an  extension  to  20,000, 
coronated  by  a  deed  of  copartnership  to  raise  a  large  capital  (20,000/.)  by  small  subscrip- 
tions of  1/.  tor  each  share  for  the  purpose  of  baying  corn,  grinding  it,  making  bread,  sad 
dealing  in  and  distribating  floor  or  bread  amongst  the  partners,  under  the  name  and  firm  of 
The  Birmingham  Flour  and  Bread  Company  ;  and  under  the  management  of  a  committee; 
and  covenanted  that  no  partner  should  hold  more  than  20  shares  unless  the  same  sboeJd 
come  to  him  by  marriage,  &c  or  act  of  law;  and  that  each  member  should  weekly  par- 
chase  of  the  copartnership  a  certain  quantity  of  bread  or  flour,  not  exceeding  Is.  in  valss 
for  each  share,  as  the  committee  should  appoint;  and  that  no  partner  should  assign  bis 
share,  unless  the  assignee  should  enter  into  covenant  who  the  other  partners  lor  the  per- 
formance of  all  covenants  in  the  otiginal  deed;  and  that  the  majority  of  partners  at  a  psbtic 
meeting  might  make  by-laws  to  bind  the  whole. 

And  upon  an  indictment  against  several  of  the  partners,  charging  them,  upon  the  staL  €  G» 
1.  c.  18.  s.  18.  &  19.,  as  for  a  public  nnsance,  with  intending  to  prejudice  and  aggriev* 
divers  of  the  king's  subjects  in  their  trade  and  commerce,  under  false  pretences  of  the 
public  good,  by  sabscribing,  collecting  and  raising,  and  also  by  making  subscriptions  towanii 
raising  a  large  sum  for  establishing  a  new  and  unlawful  undertaking,  tending  to  the  com- 
mon grievance,  &c.  of  great  numbers  of  the  king's  subjects  in  their  trade  and  commerce, 
i.  e.  making  subscriptions  towards  raising  20,000/.  in  20,000  shares  (for  the  purpose  of  bor- 
ing corn,  and  grinding  and  making  it  into  flour  and  bread,  and  dealing  m  and  distributing  ths 
same;  and  also  with  presuming  to  act  as  a  corporate  body,  and  pretending  to  raise  a  trans- 
ferable and  assignable  stock  for  the  same  purposes.) 

The  jury  having  found  specially,  that  the  company  was  originally,)  during  the  high  pries  of 
provisions)  instituted  from  laudable  motives,  and  for  the  purpose  of  more  regularly  «tt> 
} lying  the  town  of  B.  and  the  neighbourhood  with  flour  and  bread,  tod  that  the  same  vei 
originally,  and  still  is  beneficial  to  the  inJtabitants  at  large,  but  is  (t.  a.  at  the  time  of 
finding  the  special  verdict,  which  does  not  include  the  time  of  the  offence  charged  in  the 
indictment)  prejudicial  to  the  bakers  and  millers  of  the  town  and  neigbbourhood  in  tbnt 
trades: 

The  Court  gave  judgment  for  the  defendants,  considering  the  case  not  to  be  within  the  stst  6. 
G.  1.  c.  18.  s.  18  &  Itt.,  on  which  the  indictment  was  framed.    For, 

1st,  The /ad  of  any  nnsance  is  negatived  by  the  special  verdict,  during  the  time  U  abH 
the  offence  charged  relates. 

2dly,  Though  the  defendants  are  fonnd  to  have  raised  a  large  capital  by  small  subscriptions, 
which  is  one  ingredient, of  a  nnsance  mentioned  in  the  act;  i.  e.  where  referable  to  under- 
takings prohibited  by  the  act;  and  though  the  shares  were  made  transferrable  to  a  certain 
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extent,  (but  to  a  certain  txlent  only)  i.  e.  upon  the  vendee's  entering  into  similar  covenants 
with  the  original  partners,  which  may  be  another  ingredient  of  a  nuisance  in  the  act;  and 
though  the  defendants  have  Resumed  certain  equivocal  indicia  of  a  corporation,  i.  e.  the 
taking  a  common  name  (though  this  was  not  found  by  the  jury,)  having  a  managing  com- 
mittee, general  meetings,  ana  a  power  to  make  by-laws;  yet  all  these  things  being  done  for 
the  purpose  of  buying  corn  and  making  it  into  floor  and  bread  for  the  supply  of  the  partners; 
which  does  not  open  the  face  of  it,  appear  to  be  a  dangerous  and  mischievous  undertaking, 
tending  to  the  common  grievance,  &c.  nor  is  it  found  in  fact  so  to  be;  and  not  being  one  of 
the  specific  nuisances  prohibited  by  the  statute;  namely,  the  acting  or  pretending  to  act  as  a 
body  corporate;  the  raising  or  pretending  to  raise  transferable  stock;  (even  if  that  be  a 
nuisance  per  se  within  the  act,  without  reference  to  the  nature  of  the  undertaking;)  tbe 
transferring  or  pretending  to  transfer  any  shares  in  such  stock  without  authority  by  statute; 
Use  acting  or  pretending  to  act  under  any  charter  granted  for  special  and  different  purposes 
by  persons  using  such  charter  for  raising  or  transferring  stock;  or  so  acting  under  any  obso- 
lete charter,  become  void  or  voidable  by  non-user,  abuser,  or  for  want  of  election  ;  it  is 
not  within  the  terms  and  intern*  of  the  nuisances  created  by  that  statute. 

THIS  was  an  indictment  found  at  the  Quarter  Sessions  in  Warwickshire* 
and  afterwards  removed  into  this  Court  by  certiorari.  The  indictment  con- 
tained eight  counts ;  upon  the  first,  third,  and  fourth  (a)  of  which  the  defend- 
ants were  acquitted  at  the  trial.  The  second  stated,  that  the  defendants,  con- 
triving and  intending  to  prejudice  and  aggrieve  divers  subjects  of  the  King 
in  their  trade  and  commerce,  under  false  pretences  for  the  public  good,  after 
the  24th  of  June  1720,  to  wit,  on  the  1st  of  August,  1808,  at  Aston,  near 
Birmingham,  in  the  county  of  Warwick,  did,  according  to  their  own  device 
and  scheme,  make  subscriptions  towards  raising  a  great  sum  of  money  for  es- 
tablishing and  setting  on  foot  a  certain  new  and  unlawful  undertaking  tending 
to  the  common  grievance,  prejudice,  and  inconvenience  of  great  numbers  of 
the  King's  subjects  in  their  trade  and  commerce ;  that  is  to  say,  did  make 
subscriptions  towards  raising  a  sum  not  exceeding  20,0002.,  to  be  divided  into 
more  than  20,000  parts  or  shares,  for  the  purpose  of  buying  corn,  grinding 
the  same,  making  oread,  and  dealing  in  or  distributing  of  flour  and  bread, 
and  for  other  purposes  unknown ;  which  undertaking  was  a  public  undertak- 
ing and  did  then  and  there  and  still  doth  relate  to  affairs  in  which 
the  trade,  commerce,  and  welfare  of  great  numbers  of  the  King's  sub- 
jects were  and  are  concerned ;  to  wit,  at,  dec.  to  the  common  nuisance  of 
all  the  King's  subjects,  against  the  form  of  the  statute,  and  against  the 
peace,  dec.  The  5th  count  charged,  that  the  defendants  susbcribed  towards 
collecting  and  raising  by  subscription  a  great  sum  of  money  not  exceeeding 
20,0002.  to  be  divided  into  not  more  than  20,000  shares,  for  tbe  purpose 
of  assisting  and  favouring  a  certain  other  new  and  unlawful  undertaking 
tending  to  the  common  grievance,  fyc,  (as  before)  and  did  then  and  there  pay 
upon  such  subscription  certain  small  sums,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  302. ;  which  last  undertaking  was  a  public  undertaking,  dec.  (as 
before.)  The  6th  count  charged,  that  the  defendants  presumed  to  act  as  if 
they  were  a  corporate  body,  and  pretended  to  raise  a  transferable  and  as- 
signable stock,  without  any  legal  authority,  and  without  any  charter  from 
the  crown  for  so  doing ;  that  is  to  say,  as  a  corporate  body,  for  the  purpose  of 
buying  corn,  grinding  the  same,  making  bread,  and  dealing  in  or  distribu- 
ting of  flour  and  bread,  and  for  other  purposes  unknown  ;  and  having  a  num- 
ber of  shares  not  exceeding  20,000,  transferable  and  assignable  by  and  from 
the  holders  of  such  shares  to  any  other  person  or  persons  at  the  pleasure  of 
the  holders  thereof ;  to  the  common  nuisance  of  all  the  King's  subjects,  dec. 
again st  the  form  of  the  statute,  dec.  and  against  the  peace,  dec.  .  The  7th 
count  charged,  that  the  defendants,  without  any  legal  authority,  and  without 
any  charter  from  the  crown  for  so  doing,  pretended  to  raise  a  transferable 

(a)  The  first  count  charged,  that  the  defendants  opined  a  book  for  public  subscriptions* 
and  drew  in  many  unwary  persons  to  subscribe  therein  towards  raising  a  great  sum  of  money* 
etc.  Tbe  8d  was  for  taking  such  subscriptions;  and  the  4th  was  for  exciting  persons  to  sub- 
scribe. 
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stock  to  a  large  amount,  to  wit,  not  exceeding  20,000/.,  to  be  divided  into  no4 
more  than  20,000  shares,  which  shares  were  to  be  and  are  transferable  and  as- 
signable from  the  holders  thereof  to  any  other  person  or  persons  at  the  plea- 
sure of  such  holders ;  to  the  common  nuisance,  &c.  and  against  the  statute, 
&c.  The  8th  count  charged,  that  the  defendants,  contriving  and  intending 
as  aforesaid,  did,  according  to  their  own  device  arid  scheme,  farther  counte- 
nance and  proceed  in  a  certain  other  new  and  unlawful  undertaking,  tend- 
ing to  the  common  grievance,  prejudice,  and  inconvenience  of  great  nam* 
bers  of  the  King's  subjects  in  their  trade  and  commerce ;  that  is  to  say,  an 
undertaking  for  the  purpose  of  buying  corn,  &c.  (as  before) ;  which  last  wa.< 
a  public  undertaking,  and  did  then  and  there  and  still  doth  relate  to  affairs 
in  which  the  trade,  commerce,  and  welfare  of  great  numbers  of  the  King's 
subjects  were  and  are  concerned  ;  to  wit,  at  Aston,  &c.  to  the  common  nui- 
sance, &c.,  against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

Upon  these  several  counts  the  jury  found  a  special  verdict,  which  stated  in 
substance,  that  Birmingham,  in  the  county  of  Warwick,  is  a  large  and  pop- 
ulous town,  inhabited  by  many  persons  employed  as  labourers  and  workraer 
in  divers  manufactories  carried  on  there  ;  and  that  in  the  year  1796,  the  pria 
of  bread  having  risen  to  a  Very  great  and  extraordinary  height  througbon 
the  kingdom,  a  deed  poll,  dated  22d  of  September  in  that  year,  was  executed 
by  the  defendants  (Barber,  Townshend,  Warner,  and  Goddington,)  and  divers 
others  to  the  jurors  unkown  ;  the  said  named  defendants  and  the  said  otbei 
persons  then  being  inhabitants  of  Birmingham,  or  the  neighborhood  thereof; 
whereby  each  of  the  said  parties  whose  names  were  thereunto  subscribed  mu- 
tually covenanted  and  agreed  with  the  others,  their  executors,  &e.  and  assigns, 
that  the  parties  thereto  should  be  joint  traders  and  co-partners  in  the  busi- 
ness of  buying  corn,  grinding  the  same,  making  bread,  and  dealing  in  and  dis- 
tributing of  flour  and  bread,  in  such  manner  as  should  be  thought  most  advan- 
tageous to  the  co-partnership  by  the  committee  for  the  time  being,  to  be  ap- 
pointed in  manner  there  mentioned  ;  and  that  the  co-partnership  should  com- 
mence from  the  1st  of  June  then  last,  and  be  continued  until  determined  in 
manner  thereinafter  mentioned,  and  should  be  carried  on  under  "the  name  or 
firm  of  The  Birmingham  Flour  and  Bread  Company ;  and  also  that  the 
said  joint  trade  should  be  carried  on  upon  a  capital  or  joint  stock  not  exceed- 
ing 20,0001.  to  be  divided  into  not  more  than  20,000  equal  shares.    And  it 
was  by  the  said  deed-pool,  amongst  other  things,  agreed  that  no  partner  should 
hold  more  than  20  shares,  unless  the  same  should  come  to  him  by  marriage, 
or  other  means  therein  mentioned.     And  that  if  any  transfer,  sale,  or  assign- 
ment should  thereafter  be  made  by  any  of  the  said  partners  to  any  person 
holding  or  entitled  to  as  many  shares  as  should,  with  the  shares  so  transferred, 
sold,  or  assigned,  exceed  20  in  number  for  each  member,  (except  by  marriage, 
bequest,  succession,  or  other  act  of  law,)  that  such  share  and  shares  as  should 
exceed   20  for  each    person,  should    sink  into  the    said    capital  or  joint 
stock  for  the   benefit    of    the   said   copartnership.      That    ground   should 
be  brought    or    rented,   and  proper    mills,    store-rooms,  bake-houses,  and 
other  conveniences  should  be  erected,  and  theb  usiness  carried  on  where 
the  committee  for  the  time  being  should  appoint.    And  that  each  of  the  parties 
thereto,  bis  executors,  &c.  and  assigns,  in  respect  of  each  share,  should  weekly 
purchase  from  the  co-partnership,  at  the  prices  fixed  by  the  committee  such  a 
quantity  of  flour  and  bread,  or  flour,  or  bread,  not  exceeding  in  value  1*  » 
week  for  each  share  as  the  committee  should  deem  expedient.     That  in  de- 
fault of  the  party  paying  for  the  same,  bis  share  should  be  forfeited  and  sold,  &. 
[The  deed  then  contained  a  provision  for  the  appointment  of  a  committee  of 
2l  partners  for  the  management  of  the  concern.]     That  the  committee  should 
convene  a  general  meeting  of  the  partners  when  they  should  think  proper, 
when  a  state  of  the  affairs  of  the  said  partnership  should  be  laid  before  them, 
and  the  votes  of  a  majority  of  the  partners  in  value  then  present  should  be 
final  and  conclusive ;  the  votes  to  be  taken  by  shares,  and  not  by  voices.  That 
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the  said  capital  or  joint  stock  should  be  paid  to  the  bankers  for  the  time  being, 
by  such  instalments  as  should  be  ordered  by  the  committee,  so  as  no  call 
should  exceed  101.  per  cent,  on  each  share,  or  be  made  at  less  than  a  month 
from  the  preceding  call ;  and  every  person  who  should  neglect  or  refuse  to 
make  good  such  payments  for  a  month  should  forfeit  bis  shares,  which  should 
sink  into  the  joint  stock.  That  no  partner  should  at  any  time  sell,  assign,  or 
transfer  any  share  or  interest  in  the  said  joint  trade  to  or  in  trust  for  any  per- 
son, unless  the  person  to  or  for  whom  the  same  should  be  sold,  assigned  or 
transferred  should  enter  into  such  covenant  or  covenants  with  the  partners  for 
the  time  being  in  the  said  joint  trade,  or  with  a  trustee  by  them  or  their  com- 
mittee to  be  appointed,  for  the  performance  of  all  and  every  the  covenants, 
clauses,  and  things  therein  contained,  by  virtue  of  a  power  thereinafter  con- 
tained ;  in  the  same  manner  as  such  person  so  selling,  assigning,  or  parting 
with  the  same  ought  to  do  or  have  done,  and  as  such  person  to  or  for  whom 
the  same  should  be  sold,  assigned  or  transferred  would  or  ought  to  do  or  have 
done,  in  respect  of  such  share  or  shares  in  case  he  had  originally  been  a  part- 
ner in  the  said  joint  trade,  and  had  been  a  party  to  and  executing  the  said  deed- 
poll  ;  as  by  the  said  parties  for  the  time  being  or  their  committee  or  counsel 
should  be  lawfully  and  reasonably  required.  And  that  in  case  of  death  or 
insolvency  of  any  of  the  partners  for^be  time  being,  their  legal  representa- 
tives or  assignees  should  be  considered  as  partners  in  the  said  joint-trade,  and 
should  and  might  hold  and  dispose  of  such  share  or  shares  of  such  persons 
so  dying  or  becoming  insolvent,  subject  to  the  terms  in  the  said  deed-poll  con- 
tained. And  also  that  it  should  be  lawful  for  a  majority  in  value  of  the  part- 
ners for  the  time  being  present  at  any  public  meeting  held  by  notice,  &c.» 
from  time  to  time  to  make  such  additions  to  and  alterations  in  all  or  any  of 
the  said  articles  or  deeds  of  partnership,  and  all  such  lawful  by-laws  respect- 
ing the  said  joint  trade,  and  for  the  government  and  advantages  thereof,  as  to 
them  should  seem  proper  and  convenient.  That  It  should  be  lawful  for  3-4ths 
in  value  of  the  whole  of  the  partners  at  any  general  meeting  pursuant  to  a 
month's  notice,  &c.  to  dissolve  the  said  joint  trade  or  co-partnership.  And, 
lastly,  each  of  the  parties  to  the  deed  promised  and  agreed  with  the  others* 
and  also  with  the  treasurer  of  the  said  joint  trade  for  the  time  being,  from 
time  to  time  to  pay  to  the  banker  of  the  said  joint  trade  12.  for  each  share, 
when  called  for  by  the  committee ;  and  also  all  other  sums  which  he  should 
from  time  to  time  become  indebted  to  them  for  or  on  account  of  the  said  joint 
trade,  &c«  That  at  the  time  of  executing  the  said  deed-poll,  the  defendants, 
Barber,  Townshend,  Qoddington,  and  1900  other  persons  executing  the  same, 
subscribed  divers  sums  according  to  the  amount  of  their  several  shares  in  the 
said  co-partnership.  And  that,  after  the  same  had  been  so  executed,  1200 
other  persons,  amongst  whom  were  the  defendants  Webb,  Partes,  Ledsam,  and 
PritchtU  became  subscribers  to  and  members  of  the  co-partnership,  and  sub- 
scribed divers  sums  for  the  purpose  of  carrying  on  the  same  :  and  that  the 
shares  thereof  taken  by  the  several  subscribers  and  members  thereof  amount- 
ed, at  the  time  of  taking  the  inquisition,  to  8300,  many  of  which  shares  have 
been,  from  time  to  time,  since  the  establishment  of  the  co-partnership,  sold 
and  transferred,  according  to  the  terms  of  the  deed-poll,  to  divers  persons  not 
originally  members  of  the  co-partnership,  and  the  transfer  of  such  shares 
made  by  the  chief  clerk  to  the  committee  for  the  time  being  appointed  by  vir- 
tue of  the  deed-poll,  and  under  the  direction  of  the  committee.  That  after 
making  the  deed-poll,  and  when  a  sufficient  sum  had  been  subscribed  for  that 
purpose,  certain  freehold  premises  in  the  parish  of  Aston,  near  Birmingham* 
were  purchased,  and  a  steam-engine,  storehouse,  bakehouses,  and  other 
buildings  erected  thereon,  under  the  directions  of  the  committee,  according  to 
the  provisions  of  the  deed  :  and  that  the  co-partnership  trade  has,  from  the 
time  of  the  erection  of  the  engine  and  buildings,  been  carried  on  under  the 
direction  of  such  committee,  of  which  all  th£  defendants  have  been  for  the 
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greatest  part  of  the  said  time  and  still  are  members.  The  jurors  further 
found,  that  the  company  was  originally  instituted  from  laudable  motives,  and 
for  the  purpose  of  more  regularly  supplying  the  town  of  Birmingham  and 
the  neighbourhood  with  flour  and  bread,  and  that  the  same  was  in  its  original 
institution  and  still  is  bene6cial  to  the  inhabitants  at  large  of  Birmingham  and 
its  neighbourhood,  but  is  prejudicial  to  the  bakers  and  millers  of  the  said  town 
and  neighbourhood,  in  their  respective  trades.  But  whether  the  co-partoer- 
ship  is  an  unlawful  undertaking  and  public  nuisance,  within  the  meaning  of 
the  stat.  6  Geo.  1.  (c.  18.),  and  whether  the  defendants  have  in  becoming 
members  thereof  and  subscribing  thereto,  and  acting  therein  as  aforesaid, 
offended  against  the  statute,  the  jurors  pray  the  advice  of  the  Court ;  and  find 
a  verdict  of  guilty  on  the  2d,  5th,  6th,  7th,  and  8th  counts,  or  not  guilty  there- 
on, accordingly. 

This  case  was  argued  in  last  Easter  term,  by  Reader  for  the  prosecution, 
and  Bramston  for  the  defendants;  the  arguments  turning  upon  the  application 
of  the  stat  6  G.  1.  c.  18.  s.  18  &  19,  to  the  facts  stated  in  the  special  verdict. 
The  cases  referred  to  in  the  course  of  the  argument  were  Dodd's  case,  9  East, 
616,  Buck  v.  Buck,  1  Campb.  N.  P.  Cas.  547,  and  Rex  v.  Stratum  and  Oth- 
ers, Cited  ib.  549.  And  after  time  taken  by  the  Court  for  further  considera- 
tion of  the  case;  # 

Lord  Ellenborough,  C.  J.  now  delivered  judgment  This  was  an  in- 
distment  founded  on  the  stat  6  Geo.  1.  c.  18.  s.  18,  and  19.,  by  which  certain 
mischievous  and  dangerous  undertakings  therein  specified  are  declared  to 
be  public  nuisances.     [After  stating  the  indictment  and  the  substance  of  the 

special  verdict,  his  lordship  continued.] The  special  verdict  in  this  case 

has  not  found  that  the  acts  imputed  to  the  defendants  were  in  fad  grievous, 
prejudicial,  or  inconvenient  to  any  of  his  majesty's  subjects  during  the  time 
to  which  the  indictment  relates :  on  the  contrary,  it  is  found,  that  the  un- 
dertaking was  originally  set  on  foot  from  laudable  motives,  and  that  the 
same  was,  in?its  original  institution,  and  still  is  beneficial  to  the  inhabitants  si  . 
large  of  the  town  of  Birmingham  and  its  neighbourhood.     But  it  was  urged 
.  that  the  facts  found  to  have  been  done  en  the  part  of  the  defendants  are  such 
as  the  statute  assumes  and  concludes  to  be  grievous,  prejudicial,  and  inconve- 
nient to  great  numbers  of  his  majesty's  subjects,  and  that  they  must  accord- 
ingly be  deemed  so  to  be  tit  point  of  law,  though  they  are  not  found  to  be  so 
in  /act.    The  acts  supposed  to  be  made  out  against  the  defendants  are 
these;  1st,. that  they  have  raised  a  large  capital  by  small  subscriptions: 
2dly,  that  this  has  been  done  to  enable  them  to  buy  and  grind  corn,  to  make 
bread,  and  to  deal  in  and  distribute  flour  and  bread  :  3dlv,  that  the  shares  in 
this  capital  are  transferable  :  and  4thly,  that  the  subscribers  have  presumed 
to  act  as  if  they  were  a  body  corporate.     The  first  and  second  of  these  points 
are  certainly  established  :  the  third  is  made  out  to  a  certain  extent :  bat  to  a 
ceitain  extent  only :  and  the  fourth  is  not  made  out.     That  the  shares  are 
not  transferable,  unless  under  the  restriction  that  the  vendee  shall  enter  into 
covenants  to  demean  himself  as  though  he  had  been  an  original  subscriber, 
is  auite  clear ;  because  there  is  an  express  clause  to  this  elect  in  the  deed- 
poll  of  September  1796.     The  nature  of  the  thing,  too,  imposes  this  addition- 
al restriction  upon  the  transfer  of  shares,  that  the  vendee  must  either  be 
resident  at  or  near  Birmingham,  or  must  have  an  agent  there;  because 
the  possession  of  each  share  imposes  upon  the  holder  the  obligation  of  tak- 
ing weekly  so  much  bread  and  flour,  not    exceeding  one  shilling's-worth 
per   share,    as  the    committee  should   fix.      The    shares  in    the  stock, 
therefore,  are  not  generally  transferable,  but    are    virtually  restricted  to 
persons  in  the  neighbourhood  only :  they  are  transferable  to  no  one  who 
will  not  enter  into  covenants,  and  take  his  weekly  portions :    no  one  can 
become   a  purchaser  of  more  than    twenty    shares;    and  for  any  thing 
which  appears  in  the  deed,  it  may  be  essential  that,  upon  each  (no* 
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for,  the  consent  of  the  other  members  or  of  the  committee  should 
be  obtained.  It  is  to  this  eitent  only,  and  in  this  manner,  that  shares  are 
transferable.  As  to  the  fourth  point,  that  the  subscribers  have  presum- 
ed to  act  as  if  they  were  a  body  corporate ;  how  is  this  made  out?  It  was 
urged  that  they  assumed  a  common  name,  (which,  however,  does  not  appear 
to  have  been  the  case;)  that  they  have  a  committee,  general  meetings, 
and  power  to  make  by-laws  :  but  are  these  unequivocal  indicia  and  character- 
istics of  a  corporation  ?  How  many  unincorporated  insurance  companies 
and  other  descriptions  of  persons  are  there  that  use  a  common  name,  and 
hare  their  committees,  general  meetings,  and  by-laws  ?  Are  these  all  illegal  ? 
or  which  of  these  particulars  can  be  stated  as  being,  of  itself,  the  distinc- 
tive and  peculiar  criterion  of  a  corporation  ?  Taking  it,  then,  that  these  sub- 
scribers hare  not  acted  peculiarly  as  a  body  corporate,  but  that  they  have  rais- 
ed a  laige  capital  by  small  subscriptions  for  the  purposes  stated,  and  that  the 
shares  in  such  capital  are,  to  the  extent  already  pointed  out  transferable ;  it 
remains  to  be  considered  how  far  this  is  necessarily  per  se,  without  any  pre- 
judice to  any  indivdual,  constituted  an  offence  by  the  stat.  6  Geo.  I.  c  18.  s. 
18,  19.  The  title  of  that  act,  as  far  as  it  has  reference  to  this  subject,  is  for 
restraining  several  extravagant  and  unwarrantable  practices  therein  mentioned. 
The  occasion  of  passing  it  is  well  known.  Subscriptions  had  about  that  pe- 
riod been  opened  to  an  enormous  extent,  (to  as  much,  it  is  said  as  300  millions,) 
upon  the  wildest  schemes  imaginable(a) :  the  shares  in  such  adventures  were 
transferable:  they  were  as  common  an  article  of  sale  at  market  as  the 
stock  in  the  public  funds,  and  had  been  sold  •  at  immense  premiums.  The 
first  clause  in  the  act  applicable  to  this  subject  begins  by  reciting  "  that  it  was 
notorious  that  several  undertakings  or  projects  of  different  kinds  had  been 
publicly  contrived  and  practiced,  or  attempted  to  be  practised,  which  mani- 
festly tended  to  the  common  grievance,  prejudice,  and  inconvenience  of  great 
numbers  of  his  Majesty's  subjects  in  their  trade  or  commerce,  and  other 
their  afiairs ;  and  that  the  persons  who  contrived  or  attempted  such  danger- 
ous and  mischievous  undertakings  or  projects,  under  false  pretences  of 
public  good,  did  presume,  according  to  their  own  devices  and  schemes,  to  open 
books  for  public  subscriptions,  and  to  draw  in  many  unwary  persons  to  sub- 
scribe therein  towards  raising  great  sums  of  money,  whereupon  the  subscri- 
bers did  pay  small  proportions;  which  dangerous  and  mischievous  undertakings 
or  projects  related  to  several  fisheries  and  other  afiairs,  wherein  the  trade, 
commerce,  and  welfare  of  bis  Majesty's  subjects,  or  great  numbers  of  them, 
were  concerned  or  interested."  This  is  the  substance  of  the  first  recital,  and 
it  seems  to  refer  to  such  undertakings  and  projects  as  tended  to  the  common 
grievance,  &c.  of  many  of  die  king's  subjects,  and  to  subscriptions  upon  such 
undertakings  and  projects  only.  The  next  recital  is  "  that  in  many  cases 
the  said  undertakers  and  subscribers  (that  is,  as  it  should  seem  by  the  first  re- 
cital, the  undertakers  and  subscribers  upon  projects  of  such  a  tendency,)  hsd 
presumed  to  act  as  if  they  were  corporate  bodies,  and  had  pretended  to  make 
their  shares  in  stocks  trausferrable,  without  any  legal  authority,  by  act  of  par- 
liament or  charter ;  and  in  some  cases  the  undertakers  or  subscribers  had  act- 
ed or  pretended  to  act  under  some  charter  granted  for  special  purposes  therein 
expressed,  and  had  used  such  charters  for  raising  joint  stocks  and  making 
transfers  for  their  own  private  lucre ;  which  were  never  intended  by  the  char- 
ter :  and  in  some  cases  the  undertakers  or  subscribers  had  acted  under  some 
obsolete  charter.  That  many  other  unwarrantable  practices,  stated  to  be  too 
many  to  enumerate,  bad  been,  were  and  might  be  contrived,  dec.  to  the  ruin 
and  destruction  ef  many  of  the  king's  subjects,  if  a  timely  remedy  were  not 
provided ;  and  that  it  was  become  absolutely  necessary,  that  all  public  under- 

(•)  Hi*  Lordship  rtferrtd  to  Anderson's  HUtory  sf  Commerce,  as  t»  tbo  various  advan* 
tarts  of  this  l 
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takings  and  attempts,  tending  to  the  common  grievance,  prejudice,  and 
venience  of  the  King's  subjects  in  general,  or  great  numbers  of  them,  in  tbeir 
trade,  commerce,  or  other  lawful  affairs,  should  be  effectually  restrained  and 
suppressed  by  suitable  and   adequate  punishments*     It  then,  for  suppressing 
such  mischievous  and  dangerous  undertakings  and  attempts,  and  preventing 
the  like  in  future,  proceeds  to  enact  that  all  and  every  the  undertakings  and 
attempts  described  at  aforesaid,  and  all  other  public  undertakings  and  attempts 
tending  to  the  common  grievance,  ax.  of  the  King's  subjects,  or  great  numbers 
of  them,  in  their  trade,  commerce,  or  other  lawful  affairs,  and  all  public  sub- 
scriptions, receipts,  payments,  assignments,  transfers,  $c.  and  all  other  matters 
and  things  whatsoever  for  furthering,  countenancing,  or  proceeding  in  any 
such  undertaking  or  attempt ;  and  more  particularly  the  acting  or  presuming 
to  act  as  a  body  corporate,  the  raising  or  pretending  to  raise  transferrable  stock, 
the  transferring  or  pretending  to  transfer  any  share  in  such  stock,  without  legal 
authority  by  act  of  parliament  or  charter,  and  all  acting  or  pretending  to  act 
under  any  charter  granted  for  special  purposes,  by  persons  using  such  charter 
for  raising  a  capital  stock  or  making  transfer  of  such  stock,  where  such  char- 
ter did  not  design  the  raising  or  transferring  such  stock,  and  all  acting  or  pre- 
tending to  act  under  any  obsolete  charter,  become  void  or  voidable  by  non- 
user  or  abuser,  or  for  want  of  elections,  shall  be  deemed  illegal  and  void/ 
What  is,  therefore,  thus  described  as  illegal  may  be  divided  into  two  classes ; 
first,  the  undertakings  described  in  the  preamble,  especially  those  in  which  the 
parties  pretend  to  act  as  a  body  corporate,  or  to  have  transferable  stock ;  and 
secondly,  all  other  undertakings  tending  to  the  common  grievance,  dec.  of  the 
king's  subjects,  or  great  numbers  of  them,  in  their  trade,  commerce,  or  other 
lawful  affairs ;  raising  transferable  stock,  dec.  dec.     The  19th  section  provides, 
that  all  such  unlawful  undertakings  and  attempts  so  tending  to  the  common 
grievance,  dec.  as  before,  and  the  making  or  taking  any  subscription,  for  that 
purpose,  the  receiving  or  paying  any  money  on  such  subscriptions,  the  mak- 
ing or  accepting  any  transfer  or  pretended  transfer  of  any  sbare  or  shares  up- 
on such  subscription,  and  all  and  every  other  matter  and  thing  for  furthering, 
countenancing,  or  proceeding  in  any  such  unlawful  undertaking  or  attempt : 
and  more  particularly  the  several  acts  more  particularly  prohibited  in  the  pre- 
ceding clause,  of  acting  as  a  corporate  body,  raising  transferrable  stock,  or  as- 
signing any  share  therein,  without  legal  authority*  and  acting  under  charters, 
dec.  shall  be  deemed  public  nusances,  and  shall  be  tried  as  sorb  ;  and  all  offend- 
ers therein  shall  be  liable  to  the  punishment  to  which  persona  convicted  of 
public  nusances  are  subject,  and  moreover  shall  iocur  and  sustain  any  further 
pains,  dec.  as  were  ordained  by  the  statute  of  provision  and  premunire  made 
16  Ric.  2 ;  that  is,  forfeiture  of  all  lands,  goods  and  chattels,  and  imprisonment 
for  life..    By  s.  20,  any  merchant  or  trader  suffering  particular  damage  in  his 
trade,  dec.   by  occasion  or  means  of  any  undertaking  or  attempt,  matter  ot 
thing,  by  that  act  declared  unlawful,  is  entitled  to  remedy  by  action  :  and  by 
s.  21,  any  broker  bargaining  for,  buying,  selling,  dec.  any  share  or  interest  in 
any  of  the  undertakings  by  that  act  declared  to  be  unlawful,  or  in  any  stock 
er  pretended  stock  of  such  undertakers,  shall  be  rendered  incapable  ot  again 
acting  as  a  broker,  and  forfeit  6001.    The  act  then  contains  provisoes,  that  it 
shall  not  extend  to  undertakings  settled  before  the  24th  of  June  1718,  nor  to 
the  two  companies  established  under  that  act,  viz.  the  Royal   Exchange  and 
London  Assurance  Companies,  nor  to  the  South  Sea  Company,  nor  to  the 
carrying  on  home  or  foreign  trade  in  partnership  in  such  manner  as  had  usu- 
ally been  done,  and  belore  that  act  might  legally  be  done,  nor  to  corporations 
before  created   for  carrying  on  trade,  nor  to  subscriptions  for  enlarging  the 
stock  of  the  South  Sea  Company(a),  nor  to  the  East  India  Company.    Upon 

(a)  It  appear*  from  the  ftth  vol.  of  the  Sudorieal  BegMtr9  187,  106,  u*  189,  that  the 
ctat.  6  G.  1.  c  4,  concerning  this  company,  pawed  the  7th  of  April  1728.    The  atoMf  * 
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ibis  view  of  tbe  statute  we  think  it  impossible  to  say,  that  it  makes  a  substan- 
tive offence  to  raise  a  large  capital  by  small  subscriptions,  without  any  regard 
to  the  nature  and  quality  of  the  objects  for  which  the  capital  is  raised,  or 
tchatewer  might  be  the  purposes  to  which  it  was  to  be  applied*  The  recital  in 
the  act,  as  far  as  it  refers  to  subscriptions,  is  this,  that  the  persons  who  contrive 
such  dangerous  and  mischievous  undertakings  or  projects,  (t.  e.)  such  as 
manifestly  tend  to  the  common  grievance,  &c.)  under  false  pretences  of  pub- 
lic good,  do  presume,  according  to  their  own  devices  and  schemes,  to  open 
books  for  public  subscriptions,  and  draw  in  many  unwary  persons  to  subscribe, 
&c.  The  subscriptions,  therefore,  which  the  preamble  contemplated,  were 
subscriptions  upon  dangerous  and  mischievous  projects,  where  the  pretebces  o 
public  good  were  false,  and  where  the  unwary  were  the  persons  who  wer' 
drawn  in  to  subscribe*  The  enacting  part  in  s.  18»,  where  it  refers  to  sub- 
scriptions, makes  illegal  all  public  subscriptions,  dec.  for  furthering,  counte- 
nancing, or  proceeding  in  any  such  undertaking  or  attempt;  that  is,  such  un- 
dertakings or  attempts  as  are  specially  pointed  out  in  the  preamble,  or  any 
other  public  undertaking  or  attempt  tending  to  the  common  grievance,  &c. 
The  enacting  part  in  s.  19.  relates  to  all  such  unlawful  undertakings  and  at- 
tempts, so  tending  to  the  common  grievance,  &c.  and  the  making  or  taking  of 
any  subscriptions  for  that  purpose,  &c.  It  is  only,  therefore,  where  the  sub- 
scription is  with  reference  to  undertakings,  &c.  which  the  act  prohibits,  that 
it  is  illegal :  the  act  does  not  apply  indiscriminately  to  all  subscriptions.  Tbe 
purpose  for  which  this  capital  was  raised,  viz.  the  buying  corn,  &c.  not  mani- 
festly tending  to  the  common  grievance,  and  being  in  this  case  eipressly  found 
to  have  been  beneficial;  the  only  remaining  question  is  this,  whether,  as  the 
shares  in  this  institution  are,  to  the  extent  which  has  been  pointed  out,  trans- 
ferable, the  defendants  have  offended  against  this  act  in  respect  of  having 
raised  6uch  a  description  of  transferable  stock.  It  may  admit  of  doubt,  whe- 
ther the  mere  raising  transferable  stock  is  in  any  case,  per  se,  ah  offence 
against  the  act,  unless  it  has  relation  to  some  undertaking  or  project  which 
has  a  tendency  to  the  common  grievance,  prejudice,  or  inconvenience  of  his 
majesty's  subjects,  or  of  great  numbers  of  them.  The  mischief  intended  to  be 
remedied  arose  from  such  undertakings  and  projects ;  and  the  suppression  of 
such  undertakings  and  projects  seems  to  be  the  great  object  of  the  act.  But, 
without  entering  particularly  into  that  point,  it  may  be  sufficient  to  say  here 
that  in  the  qualified  extent  to  which  these  shares  are  transferable,  it  cannot  be 
said  that  there  has  been  such  a  raising  of  transferable  stock  as  to  fall  clearly 
within  the  scope  of  the  act.  It  was  not  the  object  of  the  undertaking  to  raise 
stock  for  the  purposes  of  transfer,  nor  to  make  such  stock  a  subject  of  com- 
mercial speculation  or  adventure  :  it  is  made  expressly  transferable  to  no  one 
individual  to  a  greater  amount  than  20/.,  and  the  purchaser  is  obliged  in  ev- 
ery case  to,  enter  into  covenants,  and  to  comply  with  the  condition  of  taking 
from  the  institution  a  weekly  supply  of  bread  and  flour.  For  these  reasons 
we  think  that  the  facts  stated  on  this. special  verdict  do  not  bring  the  defend- 
ants within  the  prohibition  of  this  act  of  parliament,  so  as  to  make  them,  ac- 
cording to  the  fair  sense  and  meaning  of  it,  liable  to  be  found  guilty  on  any 
of  the  counts  in  this  indictment ;  and  that  the  judgment  must  therefore  be  en- 
tered for  the  defendants. 
— , . . — . —  f 

qoeelioo,  6  Geo.  1.  c.  19,  pasted  tbe  lltb  of  June  1720.  Immediately  after  the  prorogation 
of  parliament,  ob  the  11th  of  June,  a  proclamation  waa  issued  enforcing  the  latter  act.  On 
tbe  2d  of  June  1720,  8.  8.  stock  waa  at  890/.  per  cent  On  the  8d  of  June  it  fell  to  4401. 
m  coneeqnenee  of  tbe  lumber  of  aellera;  bat  it  rose  the  same  evening  to  760/.  at  which  price 
H  continued  with  very  email  fluctuation  until  the  closing  of  tbe  company 'a  books  on  the  22d 
July  1720. 
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Jane  Perrott  and  Others,  Executrix  and  Executors  of 
George  Perrott,  who  was  surviving  Executor  of  Rev. 
Andrew  Perrott,  v.  George  Wigley  Perrott. 

14  East,  423.    July  8d,  1811. 

The  defendant's  ancestor,  the  devisor,  gave  a  bond  in  •  penal  aura,  conditioned  to  p*y,  aftsr 
Mary  TerriWe  death,  1000/.  to  such  person  or  persona  aa  ehe  should,  by  deed  or  will,  ap- 
point ;  held,  1st,  that  aocb  an  alternative  power  to  appoint  a  sum  of  money,  (not  necessa- 
rily working  a  transmutation  of  property  like  an  appointment  of  land,)  was  meant  to  be 
ambulatory  during  the  life  of  the  person  who  waa  to  make  the  appointment ;  and 
that  an  execution  of  it  by  deed  (which  in  fact  waa  retained  in  her  own  poasossi 


a)  might 
be  revoked  by  cancellation  animo  cancellandi,  though  it  contained  no  power  of  revocatioa. 
But,  2dly,  That  aa  the  mere  act  of  cutting  off  her  name  and  seal  from  the  deed  waa  equivo- 
cal, it  might  be  explained,  and  its  effect  done  away,  by  shewing,  from  what  waa  said  br 
her  at  the  time,  that  ahe  did  it  under  a  mistaken  notion  that  ahe  had  provided  an  effectual 
Appointment  by  her  will  made  after  the  deed,  and  that  the  deed  waa  therefore  useleai: 
whereas,  in  truth,  her  will  could  not  operate  aa  an  appointment :  aa  H  contained  no  direc- 
tion for  raising  the  money  upon  the  obligor's  estate  ;  but  proceeded  upon  the  supposition, 
as  therein  expressed,  that  the  children  of  her. appointee  (who  waa  dead  at  the  time  of  the 
will  made)  "  would  acquire  the  said  1000/.  under  and  by  virtue  of  the  deed  of  appoint- 
ment," and  giving  all  the  rest  and  residue  of  her  estates  and  effects  to  them  and  otben, 
"  on  the  express  condition  that  they  (the  children)  should  bring  into  hotchpot  with  suchret- 
"  idue,  &c  the  said  1000/.'*  And  whether  ahe  mistook  the  contents  of  her  will  at  toe 
time  she  cut  off  her  name  and  seal,  and  made  the  declaration  before  mentioned  ;  (which 
would  he  a  mistake  in  fad;)  or  whether  she  mistook  the  legal  operation  of  her  will ; 
(which  would  be  a  mistake  in  law  ;)  in  either  case  the  mistake  annulled  the  cancellatioe. 

THIS  was  an  action  of  debt  The  plaintiffs,  as  the  personal  representa- 
tives of  Andrew  Perrott,  Clerk,  declared  against  the  defendant,  as  heir  and 
devisee  of  the  Honourable  George  Perrott,  deceased,  late  one  of  the  Barons 
of  the  Exchequer  upon  a  bond,  dated  the  18th  of  April  1763,  made  by  Mr. 
Baron  Perrott  to  the  said  Andrew  Perrott,  in  the  penal  sum  of  5000Z.;  the 
condition  of  which  bond  was  set  out  upon  oyer,  and  recited  that  a  marriage 
was  agreed  to  be  had  between  John  Territt,  Clerk  and  Mary  Perrott,  sister 
of  the  obligor,  and  that  Mary  Perrott  was  entitled  to  a  share  of  the  effects  of 
W.  Plaxton,  her  late  uncle,  under  his  will,  part  of  which  she  had  received 
from  the  obligor,  his  surviving  executor,  and  the  residue  due  to  her  was  calcu- 
lated to  amount  to  3002.,  when  the  debts  owing  to  Mr.  Photon's  estate  could 
be  got  in,  if  ever.  And  reciting  that  the  obligor  was  indebted  to  Mary  Per- 
rott in  500/.  and  that  she,  with  the  consent  of  Mr.  Territt,  had,  by  a  deed- 
poll  of  the  same  date  as  the  bond,  assigned  to  the  obligor  all  her  interest  in 
the  residue  of  her  share  of  Mr.  Plaxton' $  estate  and  effects,  and  had  also,  by 
the  same  deed-poll,  released  the  obligor  from  all  claims  and  demands  upon 
him,  either  in  his  own  right  or  as  executor  of  Mr.  Plaxton :  the  condition 
was,  that  if  the  intended  marriage  took  effect,  and  the  obligor,  his  heirs,  &c» 
paid  to  Mr.  Territt  and  Mary  Perrott,  during  their  joint  lives  1002.  a-year,  pay- 
able half-yearly ;  and  in  case  John  Territt  died  before  his  intended  wife,  that 
the  obligor,  his  executors,  dec.  should  pay  the  said  yearly  sum  of  1002.  to  Mary 
Perrott,  or  her  assigns,  during  her  lite ;  and  in  case  she  died  without  issue, 
the  obligor  should  also  pay,  within  12  calendar  months  after  her  death,  1000/. 
to  such  person  or  persons  as  she  should,  after  John  Territt's  death,  by  died  or 
will  appoint(a) :  then  the  obligation  to  be  void. 

The  defendant  then  pleaded,  1st,  that  the  said  intended  marriage  between 
John  Territt  and  Mary  took  place,  and  that  John  Territt  first  died,  and  af- 
terwards Mary  died  without  issue ;  that  the  annuity  had  been  duly  paid  ac- 
cording to  the  condition  of  the  bond ;  and  that  Mary  after  the  death  of  Job* 

(a)  Other  contingencea  were  provided  for,  which,  in  the  event  which  happened,  H  *  aa- 
'to  state* 
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Territt,  did  not,  by  any  deed  or  will,  appoint  the  payment  of  the  10002.  to  any 
person  or  persons  whatever.  To  this  the  plaintiff  replied*  that  the  said  Mary, 
did,  after  the  death  of  her  husband,  by  her  deed  sealed  and  delivered,  ap- 
point the  said  10002.  to  be  paid  to  John  Perrott,  her  brother,  his  executors, 
Sec. :  and  the  defendant  rejoined,  taking  issue  upon  such  appointment. 

2d  plea,  That  Mary  did  not,  at  her  decease,  leave  any  appointment  of  the 
10002.  by  any  deed  or  will  then  in  force,  to  any  person  or  persons  whatever. 
To  this  the  plaintiff  replied  that  the  said  Mary  did,  at  her  decease,  leave  an 
appointment  of  the  said  10002.  by  her  deed,  then  in  force,  theretofore  and  af- 
ter the  death  of  her  husband  duly  sealed  and  delivered,  whereby  she  appoint* 
ed  the  said  10002.  to  be  paid  to  John  Perrott,  her  brother,  his  executors,  &c. : 
and  the  defendant  rejoined  that  she  did  not,  at  her  death,  leave  any  such  ap- 
pointment in  force ;  on  which  issue  was  joined. 

3d  plea,  (after  stating  the  marriage  and  death  of  John  Territt  without  is* 
sue,)  that  Mary,  after  his  death,  made  a  certain  deed-poll,  sealed  with  her 
seal,  and  which  had  been  since  cancelled  or  destroyed  ;  by  which,  after  recit- 
ing "  that  by  a  bond  of  her  late  brother  George  Perrott,  dated  the  18th  of 
April  1763,  he  became  bound  to  her  late  husband  J.  Territt  in  50002.  condi- 
tioned for  the  payment  of  the  yearly  sum  of  1002.  during  the  joint  lives  of 
her  and  her  husband,  and  also  for  the  payment  within  12  calendar  months 
after  her  decease,  in  case  she  should  die  without  issue,  to  such  person  or  per- 
sons as  she  should,  after  the  death  of  her  husband,  by  deed  or  will  appoint, 
the  sum  of  10002. ;  which  bond  having  been  duly  proved  before  the  deputy 
remembrancer  of  the  court  of  Exchequer,  pursuant  to  a  decree  of  that  Court 
in  a  cause  wherein  George  Perrott  was  plaintiff,  and  Andrew  Perrott,  Clerk, 
and  others  were  defendants,  the  deputy  remembrancer,  pursuant  to  an  order 
of  that  Court,  dated  the  7th  of  May,  17S4,  made  his  separate  report,  dated 
the  16th  of  December  1784,  and  thereby  certified  (among  other  things),  that 
the  said  bond  had  been  allowed  by  him,  and  was  the  only  debt  of  the  testa- 
tor, George  Perrott,  her  said  late  brother,  then  remaining  due ;  and  also 
reciting  that  the  due  performance  of  that  bond  was  since  sufficiently  secured 
to  Mary  Territt,  by  an  indenture  of  eleven  parts,  dated  the  18th  of  April 
1786,  purporting  to  be  a  settlement  of  the  freehold  and  leasehold  estates,  late 
of  her  said  brother  George  Perrott,  in  pursuance  of  his  will  and  of  a  decree 
of  the  Court  of  Exchequer ;  she,  Mary  Territt,  in  pursuance  and  execution 
of  the  power  or  authority  so  given  to  her  by  the  said  recited  bond  of  the  18th 
of  April  1763,  and  of  all  other  powers  and  authorities  in  anywise  enabling 
her  in  that  behalf,  did  by  the  said  deed  or  instrument  in  writing,  signed,  seal- 
ed, and  delivered  by  her,  in  the  presence  of  and  attested  by  two  credible  wit- 
nesses, whose  names  were  thereunto  subscribed,  as  attesting  the  execution 
thereof,  appoint  the  said  10002.  to  her  brother  John  Perrott,  his  executors, 
&c. :  and  further  says,  that  afterwards  the  said  John  Perrott  died ;  and  that 
Mary  Ttrritt,  after  the  making  of  the  said  deed-poll,  and  after  the  death  of 
the  said  John  Perrott,  duly  made  her  last  will  in  writing,  and  thereby  devis- 
"  ed  as  follows :  "  Whereas  by  a  deed-poll  or  instrument  in  writing,  dated  1st 
M  of  February  1900, 1  appointed  10002.  after  my  decease  to  my  brother  John 
"  Perrott,  his  executors,  &c. ;  and  whereas  my  brother  died  in  August  last, 
"  leaving  a  son,  the  said  Thomas  Perrott,  and  a  daughter  Mary,  the  wife  of 
"  James  BousqueU,  him  surviving,  who,  in  the  event  of  my  said  brother  John 
"  Perrott  having  died  intestate,  will  be  entitled  to  the  whole  or  some  part  of 
"  the  said  10002. ;  now  as  to  all  the  rest,  residue,  and  remainder  of  my  es- 
"  tate  and  effects  whatsoever,  and  wheresoever,  after  payment  of  my  debts, 
"  legacies,  and  funeral  expences,  and  the  charges  of  proving  this  my  will,  I 
"  give  the  same  to  my  nephews  George  Perrott  ^ 'the  said  Thomas  Perrott , 
"  William  Plaxton  Alcock,  and  my  said  niece  Mary  Bousquet,  equally  share 
"  and  share  alike,  to  hold  the  same  to  them,  their  executors,  &c.  for  ever,  as 
"  tenants  in  common  and  not  as  joint  tenants ;  but  on  the  express  condition* 
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"  nevertheless,  with  regard  to  the  said  Thomas  Perrott  and  Mary  Bonsquet, 
44  that  they  do  and  shall  respectively  bring  into  hotchpot f  with  such  residue  of 
"  my  estate  and  effects,  the  whole  or  so  much  of  the  said  1000/,  as  they  shall 
"  acquire  under  or  by  virtue  of  the  hereinbefore-mentioned  deed  of  appoint- 
"  meaty  and  the  death  of  my  brother  intestate  as  aforesaid  ;  and  do  and  shall 
*  divide  the  same  equally  with  the  said  George  Perrott  and  William  Plax- 
"  ton  Akock.  And  if  they  the  said  Thomas  Perrott  and  Mary  Bousquet,  or 
"  either  of  them,  shall  refuse  to  bring  the  same  ioto  hotchpot  as  aforesaid, 
"  then  I  will  and  direct  that  the  parts  or  shares,  part  or  share,  of  the  residue 
"  of  my  estate  and  effects  by  me  hereinbefore-given  to  them,  him,  or  her  so 
"  refusing,  shall  go  to  and  be  equally  divided  between  the  said  George  Per- 
"  rott  and  William  Plaxton  Akock,  share  and  share  alike,  for  their  own  res* 
"  pective  use  and  benefit  for  ever ;  any  thing  thereinbefore-contained  to  the 
"  contrary  in  anywise  notwithstanding."  Which  said  will  after  her  death 
was  duly  proved.  And  that  the  said  Mary  having  always  kept  the  custody 
and  possession  of  the  said  deed-poll  from  the  making  of  the  same,  afterwards, 
and  a  short  time  after  the  making  of  the  said  will,  cancelled,  and  thereby  re- 
voked the  said  deed-poll  of  appointment ;  and  afterwards  died  without  is- 
suer and  without  having  made  any  other,  appointment  of  the  said  10002. 
or  any  part  thereof,  by  deed  or  will,  and  without  any  republication  of 
her  said  last  will;  leaving  the  said  George  Perrott  her  surviving.  To 
this  the  plaintiffs  replied,  that  the  said  deed-poll  was  duly  sealed  and 
delivered  by  the  said  Mary,  and  subscribed  with  her  name,  after  the 
death  of  her  husband ;  and  that  the  supposed  cancellation  thereof  was 
the  cutting  off  the  name  and  seal  of  the  said  Mary  therefrom ;  and  that 
the  said  name  and  seal  were  so  cut  off  by  and  through  ignorance  and 
mistake,  and  without  any  intention  on  the  part  of  the  said  Mary  to  re- 
voke the  said  appointment  of  the  said  10002.  made  by  the  said  deed ;  and 
concluded-~t0ttAoui  this,  that  the  said  Mary  revoked  the  said  appointment 
of  the  said  10002.  tit  manner  and  form  as  by  the  said  last  plea  is  supposed. 
The  rejoinder  took  issue  on  such  revocation  ;  on  which  also  issue  was  joined. 

A  breach  was  assigned,  tinder  the  statute,  in  non-payment  of  the  10Q0L 
within  12  calendar  months,  after  the  decease  of  Mary  Territt ;  and  the  venire 
awarded  aecordingly. 

The  cause  was  tried  before  Lord  ESUnborough,  C.  J.  at  the  sittings  after 
last  Michaelmas  term,  when  a  verdict  was  found  for  the  pkuntifis,  with  Is. 
damages  for  the  detention,  and  10002.  damages  for  the  breach  assigned ;  sub- 
ject to  the  opinion  of  the  court  on  the  following  case. 

Mrs.  Mary  Perrott,  (afterwards  Territt,)  the  sister  of  the  obligor,  the  late 
Mr*  Baron  Perrott,  intermarried  with  Mr.  John  Territt,  the  person  mention- 
ed in  the  condition  of  the  bond,  and  in  1S00,  after  the  death  of.  her  husband, 
by  a  deed  duly  sealed  and  delivered  by  her  as  her  act  and  deed,  and  subscrib- 
ed with  her  name,  in  the  presence  of  two  witnesses  who  attested  the  execu- 
tion thereof,  she  appointed  the  said  sum  of  10002.,  in  the  condition  of  the  bond 
mentioned,  after  her  death  to  her  brother,  John  Perrott*  his  executors,  &c.  as 
stated  in  the  3d  plea.  This  deed  was  prepared  and  executed  with  the  know- 
ledge of  Mr.  John  Perrott,  the  appointee,  but  it  was  kept  by  Mrs.  Territt 
amongst  her  papers,  and  it  did  not  contain  a  power  of  revocation.  The  said 
Mr.  John  Perrott,  the  appointee,  died  before  Mrs.  Territt,  leaving  a  sob  and 
daughter,  Thomas  Perrott,  and  Mary  the  wile  of  the  Rev.  J,  Bouequet,  him 
surviving.  After  his  death,  and  in  the  same  year,  she  made  her  will  dated  tke 
16th  of  September,  1802 ;  which  will  is  stated  verbatim  in  .the  third  plea. 
The  deed  and  will  were  both  made  in  London  ;  and  at  the  time  of  making 
the  will,  the  solicitor,  who  prepared  it  from  Mrs.  TerriU's  instructions,  coo- 
versed  with  her  about  the  deed  which  then  remained  in  her  possession  un- 
cancelled, and  which  deed  wes  never  out  of  her  possession  till  after  the 
mm*  and  seal  were  out  eflj  at  after  me.ntioneA    About,  a  month  after  the 
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execution  of  the  will,  Mrs.  Territt,  being  iben  at  a  very  advanced  age, 
took  the  deed  and  will,  with  some  other  papers,  out  of  the  box  in  the 
presence  of  Mrs.  Powell,  in  whose  house  she  resided  for  many  years  before 
u  her  death ;  and  saying  that  it  was  a  matter  that  had  given  her  a  great  deal 
"  of  trouble ;  that  it  had  been  a  plaguing  thing  to  her  ;  that  the  purport  of 
"  it  toot  fully  metinherwill,  and  that  her  will  provided  for  it  f*  she  said  she 
might  at  well  destroy  it ;  and  thereupon  she  cat  her  name  and  seal  off  the 
deed,  and  delivered  it  to  Mrs.  Powell  to  be  nsed  as  waste  parchment,  or  other- 
wise  as  she  might  think  fit.  Mrs.-  Territt  died  in  1803,  leaving  the  several 
persona  named  in  her  will  her  surviving.  After  payment  of  the  debts,  lega- 
cies, and  funeral  expenses  of  Mrs.  Territt,  the  rest,  residue  and  remainder  of 
her  estate  and  effects  amounted  to  6051.  The  question  was,  whether  the 
plaintiffs  were  entitled  to  recover.  If  they  were,  the  verdict  was  to  stand :  if 
not,  a  nonsuit  was  to  be  entered. 

This  case  was  argued  in  last  Easter  term,  by  Abbott  for  the  representatives 
oiJokn  Perrott,  the  appointee;  who  contended,  first,  that  the  deed  of  appoint" 
ment  for  KXXW.  once  well  executed  by  Mrs.  Territt  in  favour  of  John  rerroU, 
was  not  revocable :  but  if  revocable,  2dly,  that  it  was  not  in  fact  revoked. 
The  question  here,  he  observed,  was  properly  whether  the  1000?.  should  be 
raised  at  all,  and  not  bow  it  should  be  disposed  of  when  raised ;  (John  Per  reft 
the  appointee  having  died  intestate  as  to  this  sum  :)  if  it  were  not  to  be  raised, 
the  defendant,  who  is  entitled  to  the  estate  of  Mr.  Baron  Perrott,  would  have 
the  benefit  of  it.     First,  the  geneial  rule  is*  that  a  deed  limiting  uses  cannot  be 
revoked,  unless  it  contain  a  power  of  revocation ;  though  it  is  otherwise  in  the 
case  of  a  will,  which  is  ambulatory  till  the  testator's  death.     The  Earl  of 
Ormonts  case,  Hob.  348;  The  Earl  of  Montague  v.  The  Earl  of  Bath,  3 
Ch.  Cas.  96.  2  Gb.  Rep.  417,  S.  C. ;  Clavering  v.  Clmveringt2  Yern.  473, 
and  2  Eq.  Cas.  Abr.  52 ;  and  Bonghion  v.  Bougkton,  1  Atk.  626\     This  last 
was  the  case  of  a  voluntary  deed  of  settlement,  kept  by  the  settlor  in  her  own 
possession  ;  yet  it  was  held  that  it  could  not  be  set  aside  by  a  subsequent  will. 
[Lm&~  Ellenborough,  G.  J.  observed  that  these  were  all  cases  of  voluntary 
deeds  of  settlement  of  lands  afterwards  attempted  to  be  revoked  by  the  settlors  : 
but  that  no  case  had  been  cited  as  to  tbe  revocation  of  a  deed  executed  under 
a  power  of  appointment,  such  as  this.)    To  this  Abbott  answered,  that  it 
could  make  no  difference  in  principle,  whether  tbe  appointment  were  made 
oot  of  tbe  party's  own  estate,  or  out  of  the  estate  of  another.     [Lord  Ellen- 
borough,  G.  Ji     There  is  this  difference  at  least,  that  where  a  power  of  ap- 
pointment is  given  to  be  executed  by  deed  or  will,  as,  if  done  by  will,  it  woold 
be  revocable  by  a  subsequent  will,  it  furnishes  some  ground  for  argukip  that  the 
person  who  created  the  power  meant  to  give  tbe  same  power  of  revocation  to  the 
person  who  was  to  execute  it,  whether  it  was  first  executed  by  deed  or  by  will ; 
for  alterations  by  death  or  otherwise  amongst  the  subjects  of  appointment 
might  equally  render  it  necessary  or. expedient.}    In  the  one  case  the  instru- 
ment by  which  the  power  is  executed  is  in  its  nature  revocable ;  in  tbe  other 
it  is  not,  without  a  special  reservation :  and  if  not  revocable,  a  subsequent  can- 
cellation can  make  no  difference,  because  the  interest  was  rested ;  as  in  Bolton 
r.  The  Bishop  of  Carlisle(a).     [Lord  Ette*borwgh,C  J.     1  do  not  suppose  it 
will  be  contended  tbat  if  an  interest  were  vested  by  deed,  tbe  destroying  ^he 
evidence  of  it,  by  cancelling  tbe  deed,  would  devest  tbe  interest^!).]   .Then 
2dly,  he  contended  that  Mrs.  Territt  did  not  intend  to  revoke  the  appointment 
she  had  made  by  the  deed,  but  cancelled  it  altogether  by  mistake;  conceiving 
tbat  she  had  done  the  same  thing  by  her  will  which  she  had  before  done  by  the 
deed.     He  men  reasoned  upon  the  evidence  of  her  intention  stated  in  the  ease ; 
and  to  shew  mat  a  cancellation  by  mistake  either  of  met  or  of  law  would  not 

(»>  9  H.  Bhw.  269.  26S.    SeeaJeoon  fbit  point  Lsteh  v.   Lmth,  %  Chm.  top.  100. 
(1)  Vide /oawmT.CA^Ziabtti.  Rep.  54.37. 
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hart,  he  cited  Burtonshaw  r.  Gilbert,  Cowp.  49,  Onions  ▼.  Tyrer,  1  P.  Wms. 
345,  2  Vera.  743,  and  Prec.  in  Chan.  459,  Mason  v.  Lhnbrey,  before  the  dele- 
gates^), Hyde  v.  Hyde,  1  Eq.  Cas.  409,  and  Roe  v.  The  Archbishop  of  York, 
6  East,  86.  Here  he  observed,  that  Mrs.  Territt  was  certainly  under  a  mis- 
take in  supposing  that  her  will  had  supplied  the  place  of  the  deed ;  for  the 
will  did  not  appoint  the  100(M.  to  be  raised  oat  of  Mr.  Baron  PerrotVs  estate, 
as  against  the  defendant  the  heir  at  law  who  was  in  possession :  and  there- 
fore, if  the  deed  were  removed  oat  of  the  way,  the  1000/.  would  be  lost  for 
the  purpose  of  the  appointment ;  which  was  clearly  against  her  intention. 

SLord  EUenhorough,  C.  J.  By  her  will  Mrs.  Terriit  meant  to  put  the  cbil- 
iren  of  her  former  appointee  to  an  election ;  which  so  far  varies  from  the  deed : 
must  not  the  cancellation  of  the  deed  therefore  be  considered  as  a  mistake,  if 
at  all,  in  point  of  law,  and  not  in  point  of  fact?]  She  might  not  have  had  the 
exact  terms  of  her  will  in  her  contemplation  at  the  time  of  the  imputed  an- 
collation  of  the  deed :  she  might  then  have  believed  that  she  had  in  terms 
provided  for  the  raising  of  the  10002.  but  of  the  defendant's  estate  by  her 
will ;  and  then  it  would  be  a  mistake  in  fact :  bat  clearly  it  was  a  mistake  of 
one  sort  or  another. 

Burroughs  contra.    The  plaintiffs,  who  sue  upon  the  bond,  most  make  oat 
the  breach  of  it :  and  if  it  be  material  for  them  to  shew  that  the  cancellation 
proceeded  anon  a  mistake  of  fact,  and  not  of  law,  the  plaintiffs  cannot  recover 
without  establishing  that  fact.     The  cases  cited  on  the  fiist  point,  to  shew  that 
the  deed  of  appointment  once  executed  could  not  be  revoked,  were  all  cases  of 
settlements  of  land,  and  therefore  do  not  apply  to  this ;  for  there  the  interest 
being  once  effectually  conveyed  to  a  party  must  remain  in  him  till  it  is  again 
conveyed  away  by  him ;  and  the  mere  cancellation  of  the  deed  of  conveyance 
cannot  devest  his  interest.     And  with  respect  to  the  Archbishop  of  YorVi 
case,  the  consideration  of  the  surrender  of  the  first  lease  was  the  grant  of  the 
second ;  and  if  the  second  lease  granted  nothing,  the  consideration  for  the 
surrender  of  the  6rst  failed  altogether.    But,  first,  no  interest  ever  passed  to 
John  Perrott,  the  supposed  appointee ;  for  the  instrument  set  up  was  not  the 
deed  of  Mrs.  Territt,  for  want  of  a  delivery  either  to  the  party  himself,  or  to 
some  person  for  his  use.     It  is  true,  that  where  a  deed  of  appointment,  such 
as  this,  is  made  and  found  uncancelled  in  the  possession  of  the  party  to  whom 
the  power  was  given,  at  her  death,  a  presumption  arises  that  it  had  been  de- 
livered, or  was  intended  as  a  delivery  to,  or  for  the  use  of,  the  appointee:  mere 
declaration  of  the  party  that  she  had  made  such  a  deed,  without  any  evidence 
or  presumption  of  a  delivery(£),  is  not  sufficient,  where  the  appointment  is  to 
be  by  deed,  which  requires  to  be  perfected  by  a  delivery.     Perkins,  Fails,  s. 
137.     [Lord  EHenborough,  C.  J.    Here  it  was  consistent  with  the  nature  of 
the  instrument,  that  it  should  remain  in  her  possession,  as  it  was  not  to  ope- 
rate till  her  death.    All  that  is  said  in  Perkins  applies  to  deeds  made  alio  in* 
tuitu.    But  the  question  here  is  whether,  within  the  intent  of  the  person  cre- 
ating the  power,  any  thing  more  was  required  than  the  mere  form  of  a  deed.] 
After  such  an  appointment  by  deed,  could  the  appointee,  if  he  happened  to  get 
possession  of  it,  raise  money  upon  it,  as  upon  the  sale  of  an  interest  vested  in 
him  ?    If  so,  it  would  lead  to  very  inconvenient  consequences,  which  in  the 
end  might  go  to  defeat  the  objects  of  such  a  power.     It  is  plain  that  Mrs.  Ter- 
ritt meant  to  retain  ber  dominion  over  the  appointment,  by  keeping  the  instru- 
ment in  her  own  possession.    Then,  2dly,  at  any  rate,  she  revoked  her  first 
appointment  by  the  cancellation  of  the  deed :  for  here  is  not  only  a  cancella- 
tion in  fact,  which  the  cases  cited  only  shew  may  be  explained  and  the  effect 
of  it  done  away,  by  shewing  that  it  was  made  by  mistake  and  contrary  to 
the  intention  of  the  party ;  but  here  is  positive  evidence  by  the  will  of  a  change 
of  her  intention,  and  therefore  that  her  mind  went  along  with  the  act  of  can- 

(a)  CltMl  by  Lord  Man^fiOd  in  Qoodrigkt  v.  CUasur,  4  Burr.  3516. 

(0)  Bat  see  the  fact  of  delivery  stated  at  the  beginning  of  the  case;  anti,  429. 
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cellation ;  for  by  the  will  she  requires  (hat  the  10002.  should  be  carried  into 
hotchpot,  which  essentially  varies  from  the  effect  of  the  deed.  All  the  cases 
of  inoperative  cancellation  are  either  where  the  act  of  cancellation  was  only 
partly  done,  or  where  it  was  done  under  a  mistake  of  fact,  as  by  mistaking 
one  paper  for  another :  but  here  it  is  clear  that  Mrs.  Territt  meant  to  cancel 
this  instrument,  with  perfect  knowledge  of  what  it  was ;  for  she  complained 
that  it  had  given  her  a  great  deal  of  trouble  ;  and  it  cannot  be  presumed  that 
she  was  not  cognizant  of  the  contents  of  her  will  at  the  time :  and  therefore  if 
there  was  any  mistake  at  all,  it  could  be  no  other  than  a  mistake  in  point  of 
law  as  to  the  operation  of  her  will :  and  to  hold  that  a  mistake  of  that  sort 
will  render  inoperative  her  act  of  cancellation  of  the  deed,  which  she  mani- 
festly intended,  would  be  going  further  than  any  case  has  yet  gone,  and  would 
lead  to  dangerous  consequence.  [Lord  EUenborough,  C,  J.  We  have  no 
difficulty  in  this  case  in  getting  to  the  concusion  that  Mrs.  Territt  was  un- 
der a  mistake  in  what  she  did ;  because  we  have  her  declaration  at  the  time 
accompanying  the  act  of  cancellation,  "  that  the  purport  of  the  deed  was  fully 
met  in  her  will,  and  that  her  will  provided  for  it."  Whether  this  was  a 
mistake  in  law  as  to  the  effect  of  her  will,  or  a  mistake  in  fact  as  to  her 
having  made  such  a  provision  in  her  will,  is  another  question.]  It  would  be  a 
question  of  fact  rather  than  of  law,  what  the  nature  of  her  mistake  was :  and 
that  would  let  in  a  dangerous  inquiry  in  every  case  of  this  sort,  which  would 
lead  to  fraud  and  perjury.  It  would  besides  lead  to  different  conclusions  in 
the  case  of  the  will  of  a  lawyer,  or  of  any  unlearned  person. 

Abbott,  in  reply,  said  that  there  was  no  more  burthen  of  proof  upon  the 
representatives  of  the  appointee,  in  trying  the  validity  of  the  revocation  of  the 
deed  in  an  action  for  the  penalty  of  the  bond,  than  in  any  other  way ;  as  if 
Mr.  Baron  Perrott  had  directed  the  money  to  be  raised  by  a  term  subject  to 
Mrs.  Territt's  appointment.  [Lord  Ellenborough,  C.  J.  There  is  a  com- 
mon distinction  to  be  found  in  the  cases,  as  to  the  recovery  of  money  paid 
under  a  mistake  of  law,  and  under  a  mistake  of  fact :  and  ought  not  the  fact 
to  appear  ?]  In  those  cases  there  is  no  equivocal  act  intervening  like  the  act 
of  cancellation.  But  even  if  the  jury  in  this  case  had  found  a  special  verdict, 
stating  that  Mrs.  Territt  had  cancelled  the  deed  under  a  mistake  that  she 
had  provided  for  the  same  purpose  by  her  will,  the  same  question  would  still 
have  come  to  be  decided  by  the  court  as  is  now  presented  to  them. 

Lord  Ellenborough,  C.  J.  The  Court  will  look  into  the  cases  cited  be- 
fore they  give  their  ultimate  opinion  upon  this  case :  but  upon  one  point  I 
have  no  doubt  This  was  a  power  to  appoint  by  deed  or  will ;  and  the  power 
was  ambulatory  during  the  life  of  the  person  who  was  to  execute  it :  it  was 
only  required  to  be  executed  in  form  by  deed  or  will.  I  have  no  difficulty 
therefore  in  saying,  that  itonight  have  been  executed  toties  quoties  by  the  one 
way  or  the  other  during  Mrs.  Territt's  life.  The  only  question  with  us  is, 
whether  her  having  cancelled  the  deed  under  a  mistake  in  point  of  law  as  to 
the  effect  of  her  will,  which  she  supposed  would  operate  to  the  same  purpose 
as  the  deed,  would  be  an  effectual  cancellation. 

Grose,  J.  concurred  in  this. 

Le  Blanc,  J.  Mrs.  Territt  meant  that  her  four  devisees  should  take 
equally ;  and  she  thought  that  the  deed  of  assignment  which  she  had  execut- 
ed stood  in  the  way  of  that  intention ;  and  upon  that  idea  she  acted  in  her 
will,  by  requiring  the  son  and  daughter  of  the  appointee,  whom  she  consider- 
ed as  entitled  to  the  10002.  under  that  deed,  to  bring  the  money  into  notch- 
pot. 

Baylky,  J.  Perhaps  she  was  under  the  mistake,  at  the  time  of  making  her 
will,  of  supposing  that  the  deed  she  had  executed  was  irrevocable. 

Cur.  adv.  wit. 

Lord  Ellenborough,  G.  J.  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  debt  upon  a  bond,  which  was  conditioned,  among  other 
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things,  to  pay  10002.  to  such  person  or  persons  as  Mrs.    Territt  should  by 
deed  or  will  appoint,  provided  she  survived  her  husband,  and  died  without  is- 
sue ;  both  of  which  events  happened.     The  defendant,  after  craving  oyer  of 
the  condition,  pleaded  three  pleas  :  first,  that  Mrs.   Territt  made  no  appoint* 
xnent  by  deed  or  will ;  secondly,  that  she  left  no  appointment  in  force  at  her 
death  ;  thirdly,  that  she  made  a  deed,  since  cancelled  or  destroyed,  whereby  she 
appointed  the  1000Z.  to  her  brother  John  Perrott,  his  executors,  administra- 
tors, and  assigns.   -That  she  afterwards  made  her  will ;  reciting  the  said  deed  ; 
and  that  John  Perrott  was  dead,  leaving  son  and  daughter,  who,  if  John  Per- 
rott  died  intestate,  would  be  entitled  to  a  share  of  the  10002.  and  that  she 
thereby  devised  to  John  PerrotVt  son  and  daughter,  and  to  two  other  persons, 
the  residue  of  her  estate,   upon  condition,  as  to  J.  PtrrotVt  children,  that 
they  should  bring  into  hotchpot  so  much  of  the  1000/.  as  they  should  acq  a  ire 
under  the  said  deed:  but  if  they  should  refuse  such  bringing  into  hotchpot, 
then  what  was  so  bequeathed  to  them  on  that  condition  was  to  go  to  the  two 
other  legatees.     Thai  after  the  making  this  will,  she  revoked  the  deed  of  ap- 
pointment, and  died  without  any  new  appointment,  and  without  any  re-publi- 
cation of  her  will.  To  these  pleas  the  plaintiffs  replied,  first,  that  Mrs.  Territt 
made  an  appointment  by  deed  to  John  Perrott,  his  executors,  administrators, 
and  assigns:  on   which  issue  was  joined.     Secondly,  that  she  left  such  an 
appoinment  by  deed :  upon  which  issue  was  also  joined.     And,  thirdly*  that 
she  did  not  revoke  the  said  appointment :  upon  which  issue  was  also  join- 
ed.    On  the  trial  a  case  was  made,  which  states,  that  in  1800,  by  deed  duly 
executed,  she  appointed  (he  1000Z.  to  John  Perrott,  his  executors,  adminis- 
trators, and  assigns.     That  the  deed  was  prepared  and  executed  with  John 
PerrotVt  knowledge  ;  but  that  Mrs.  Terrilt  kept  it,  and  that  it  contained 
no  power  of  revocation.     That  John  Perrott  died,  leaving  a  son  and  daugh- 
ter ;  and  that  after  his  death  Mrs.   Territt  made  such  will  as  the  third  plea 
states.     That  at  the  time  of  making  the  will,  the  solicitor  who  prepared 
it  conversed   with  Mrs.   Territt   about  the  deed,   which  remained  in  her 
possession   uncancelled   till  about  a    month  after  the   will  was  executed. 
That  about  a  month  after  the  will  was  executed  she  took  the  deed  and  will 
out  of  a  box  ;  said  it  had  been  a  plaguing  thing  to  her  ;  that  the  purport  of 
it  was  fully  met  in  her  will ;  that  her  will  provided  for  it;  and  that  she  might 
as  well  destroy  it :  and  she  thereupon  cut  off  her  name  and  seal,  and  deliv- 
ered the  parchment  to  Mrs.  Powell,  who  was  by,  to  do  as  she  pleased  with 
it.     Upon  these  facts,  the  question  was,  whether  the  plaintiffs  were  entitled 
to  recover:  and   two 'points  Were  made  on  their  behalf,  upon  argument; 
the  one,  that  Mrs.   Territt  had  no  power  to  revoke  the  deed  of  appoint- 
ment;  and  the  other,  that  what  she  had  done  did  not  amount  to  a  re* 
vocation.     As  to  the   first,  the   Court  expressed  its  opinion  at  the  time, 
that  it  was  no  part  of  the  original  plan,  that  an  appointment  once  made 
should  be  irrevocable ;  as  was  obvious  from  the  alternative  power  of  ap- 
pointing by  will,  which  most  be  revocable,  as  well  as  by  deed ;  as  the 
appointment  did  not  necessarily  work  a  transmutation  of  property,  as  an 
appointment  of  land   does.     And  the  point  upon   which  the   Court  took 
time   to  consider  was  this,  whether  what  had  been  done  by  Mrs.  Ter- 
ritt did    amount  to  a  revocation  ?     The  argument  on  the    part  of  the 
plaintiffs  was  this  ;  that  the  cutting  off  the  name  and  seal  was  an  equivocal 
act,  one  that  would  not  destroy  the  deed,  unless  done  anhno  canttllandi:  that 
k  was  done  under  the  mistaken  notion  that  the  will  was  an  effectual  appoint- 
ment, and  that  the  deed  was  therefore  useless :  that  there  was  no  intention 
to  revoke,  unless  the  will  would  operate  as  an  appointment ;  and  as  the  will 
wodld  not  so  operate,  the  anitntu  eaneeUandi  or  revocamdi  was  altogether  want* 
ing.     And  to  this  reasoning  we  are  inclined,  upon  consideration,  to  accede* 
That  cancellation  is  an  equivocal  act,  and  of  no  effect  unless  there  be  the  oni- 
r  cancellandiy  is  clear  from  the  cases  cited  in  the  argument  of  Burtomto* 
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▼.  Gilbert,  Cowp.  49. ;  and  from  Hyde  t.  Hyde,  3  Ghane.  Rep.  155.,  and  1 
Eq.  Abr.  409. :  and  it  is  evident,  from  the  declaration  which  accompanied  the 
act  of  cancelling  the  deed,  that  it  was  cancelled  upon  the  supposition  that 
the  will  would  operate  as  an  appointment,  and  that  the  money  which  the  deed 
had  directed  to  be  raised  would  be  demandable  under  the  will.  Now  this 
was  a  mistake  :  the  will  contains  no  direction  for  raising  the  money, 
but  acts  entirely  upon  the  supposition  that  the  deed  would  continue  in  force, 
and  that  the  money  would  be  raised  under  such  deed.  This  then  raises  the 
question,  whether  such  a  mistake,  clearly  evidenced  by  what  passed  at  the 
time  of  cancellation,  annuls  the  cancellation,  and  entitles  us  to  act  as  if 
the  animus  cancettandi  or  revocandi  were  altogether  wanting:  and  we  are  of 
opinion  that  it  does.  Mrs.  Territt  mistook  either  the  contents  of  her  will, 
which  would  be  a  mistake  in  fact ;  or  its  legal  operation,  which  would  be  a 
mistake  in  law ;  and  in  either  case  we  think  the  mistake  annulled  the  cancella- 
tion. Onions  v.  Tyrer,  1  P.  Wms.  345.,  and  2  Yern.  742.,  is  a  strong  author- 
ity that  a  mistake  in  point  of  law  may  destroy  the  effect  of  a  cancellation. 
And  when  once  it  is  established,  as  it  clearly  is,  that  a  mistake  in  point  of 
fact  may  also  destroy  it,  it  seems  difficult  upon  principle  to  say  that  a  mistake 
in  point  of  law,  clearly  evidenced  by  what  occurs  at  the  time  of  cancelling, 
should  not  have  the  same  operation.  If  a  man  cancel  his  will  under  the  mis- 
take in  point  of  fact,  that  he  has  completed  another,  when  he  really  has  not, 
as  was  the  cafe  in  Hyde  v.  Hyde,  the  cancellation  is  void  :  and  if  he  cancel  it 
under  the  mistake  in  law,  that  a  second  will  (complete  as  to  the  execution) 
operates  upon  the  property  contained  in  the  first ;  when  from  some  clerical 
rule  it  really  does  not ;  shall  this  be  deemed  a  valid  cancellation  ?  In  this  case  it 
is  clear  that  Mrs.  Territt  did  not  abandon  her  right  of  having  the  1000 J. 
raised  :  she  thought  her  will  provided  for  it  when  it  did  not.  It  was  upon 
this  supposition  only  that  she  cut  off  her  name  and  seal  from  the  deed :  and 
as  this  was  a  mistaken  supposition,  we  think  we  are  bound  to  say  that  the 
animus  canceilandi,  that  is,  of  giving  up  the  raising  of  the  money  at  all,  was 
wanting,  and  consequently  that  there  must  be 

Judgment  for  the  plaintiffs(l). 


Roe,  Lessee  of  Hambrook,  v.  Doe. 

14  East,  441.    My  8,  1811. 

Service  of  •  copy  of  the  declaration,  &c.  in  ejectment  before  the  eswisn  day  of  the  term,  on 
the  daughter  of  the  tenant  in  poaMtaion,  in  the  absence  of  him  and  hi»wife,  is  not  suffi- 
cient even  though  the  tenant  had  since  declared  that  he  had  received  the  same,  if  it  do 
not  appear  that  be  bad  received  it  before  the  essoign  day. 

PEAKE  moved  yesterday  for  judgment  against  the  casual  ejector,  upon 
a  special  affidavit,  stating  the  service  of  a  copy  of  the  declaration  and  no- 
tice on  the  5th  of  June  last,  upon  the  daughter  of  the  tenant  in  possession,  in  the 
tenants  workshop  upon  the  premises,  in  the  absence  of  him  and  his  wife,  and 
that  the  person  who  served  it  explained  to  her  what  it  was  :  and  further,  that 
the  tenant  himself  had  since  acknowledged  the  service  of  the  said  declaration 

(1)  [Rtvocavit  vel  ntn  is  a  question  of  intention,  and  evidence  is  admissible  to  shew  the 
intent  of  a  testator  in  cancelling  his  will.  See  Bondmot  v.  Bradford,  2  Y.  170.  Burne  v. 
Burns,  4  S.  &  R.  297.  Jackeon  v.  Holloway,  7  Johns.  894.  Bent  v.  Jackson,  6  Wend. 
172.  Van  v.  Brown,  4  Cow.  483.  Summer  v.  Summer,  7  H.  &  J.  888.  Bates  v.  Holl- 
man,  8  Hen.  &  Monf.  602.  Actry  v.  Pixley,  4  Mass.  460.  Johmon  v.  Braileford,  2 
Nott  It  M'Coid.  272.  Moore  v.  de  la  Tone,  1  Phill.  875.  406.  Winter  v.  Pratt,  2  B.  fc 
B.  660. 

Aa  to  the  cancellation  of  deeds  see  Walker  v.  Richardson,  2  M.  &  W.  882.  Doe  v. 
Tkomas,  9  B.  It  C.  288. 
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and  notice,  and  had  declared  to  the  deponent  that  he  had  received  the  same. 
And  he  referred  to  Smith  d.  Lord  Stourton  v.  Hurst,  in  1  H.  Blac.  644., 
where  a  like  service  on'  the  daughter  on  the  premises  who  had  delivered  it  to 
the  wife  of  the  tenant  in  possession  in  his  absence,  was  held  sufficient,  though 
it  did  not  appear  that  such  delivery  was  before  the  essoign  day  ;  and  this  was 
so  held  by  C.  B.,  (though  at  first  inclined  to  refuse  the  rule,)  upon  the  autho- 
rity of  the  case  of  Goodtitle  v.  Tkrustout,  in  Barnes,  1S3. 

The  Court  required  to  see  the  case  in  Barnes  upon  the  authority  of  which 
alone  the  Court  of  C.  B.  had  admitted  such  a  service,  before  they  gave  effect 
to  it  in  this  instance  ;  as  it  did  not  appear  to  have  come  to  the  tenant's  hands 
before  the  essoign  day.  The  book,  however,  was  not  then  in  court.  But  on 
this  day  Peake  read  the  case  in  Barnes,  which  is  stated  thus:  "  J.  C.  tenant 
in  possession,  upon  a  Sunday  acknowledged  the  receipt  of  the  declaration, 
which  before  the  essoign  day  had  been  delivered  to  bis  daughter,  and  she  ac- 
quainted with  the  contents.  This  was  held  sufficient  service,1'  &c.  But  this 
Court  now  said,  that  tbey  could  not  find  any  ground  stated  in  that  report  for 
departing  from  the  common  practice  which  has  prevailed  in  these  cases,  and 
therefore  denied  the  motion. 


Taylor  v.  Capper. 

14  East,  442.    July  S,  1811. 

The  court  would  not  direct  a  writ  of  inquiry  to  be  executed,  after  judgment  by  default  in  an 
action  of  debt ;  but  referred  it  to  the  Master  to  ascertain  what  was  doe,  upon  the  applica- 
tion of  the  defendant  after  execution  executed. 

RICHARDSON  h&d  moved  to  set  aside  an  execution  which  had  been 
levied,  without  any  writ  of  inquiry  executed,  in  an  action  of  debt  wherein  the 
defendant  had  suffered  judgment  by  default,  through  a  mistake  in  having 
pleaded  non  assumpsit  to  the  action.  And  now,  on  moving  to  make 
the  rule  absolute,  he  was  asked  by  Le  Blanc,  J.  whether  he  could  refer 
the  Court  to  any  case  of  writ  of  inquiry  executed  in  an  action  of  debt ;  to 
which  he  answered,  that  he  was  not  aware  of  any  such  case  :  but  that,  be 
said,  was  easily  accounted  for  while  the  old  rule  prevailed,  that  the  plaintiff  in 
debt  could  only  recover  the  exact  sum  declared  for :  inasmuch  as  a  writ  of 
inquiry  was  then  nugatory.  But  since  that  rule  was  departed  from,  first 
in  Aylett  v.  Lotoe(a) ,  and  afterwards  in  other  cases  ;  so  that  it  is  no  longer 
held  necessary  that  the  plaintiff  should  recover  the  precise  sum  laid  ;  the  ne- 
cessity of  a  writ  of  inquiry,  upon  a  judgment  by  default  or  upon  demurrer,  is 
as  evident  in  this  as  in  other  cases,  to  inform  the  conscience  of  the  Court  as  to 
the  sum  justly  due  to  the  plaintiff. 

The  Court,  however,  would  not  depart  from  the  ancient  practice:  but  di- 
rected that,  upon  payment  of  costs  by  the  defendant,  the  judgment  and  execu- 
tion should  be  set  aside,  and  that  it  should  be  referred  to  the  Master  to  ascer- 
tain what  was  due  to  the  plaintiff. 

Reader  was  to  have  opposed  the  rule. 

(a)  2  Blac.  1221.;  and  vide  M*  Quitlin  v.  Cox,  1  H.  Blac.  249.  Emery  v.  Fell,  2  Term 
Rep.  28.  Sonafout  v.  Walker,  ib.  126.;  and  Lord  v.  Hbustoun,  11  East,  62. 
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Wm.  Bradford  v.   Anna    Burland,   Widow,  and  Edwd. 
Bradford,  Clerk. 

14  Eait,  445.    Nov.  1,  1811. 

Where  husband  and  wife,  by  deed  granting  an  annuity  charged  on  the  aetata  of  the  wife 
demited,  for  farther  security,  such  estate  to  E.  B.,  a  trustee  for  a  term  of  99  Tears,  if 
the  wife  shoold  so  long  live,  upon  trust,  to  permit  the  wife  to  receive  and  take  the  rents, 
&c.  until  default  made  in  payment  of  the  annuity;  and  in  case  of  any  such  default,  then 
in  trust,  in  case  the  annuity  should  be  in  arrear  for  20  day*,  being  lawfully  demanded, 
that  it  should  be  lawful  for  the  trustee,  from  time  to  time,  out  of  the  rents,  &c*  or  by  de- 
mise, mortgage,  or  sale,  &c  to  raise  and  pay  the  grantee  the  arrears  aod  charges,  and  to 
permit  the  wife  to  take  the  residue,  &c:  It  seems  that  a  memorial  of  such  deed  iorolled, 
stating  at  first  that  E.  B.  was  a  trustee  nominated  and  appointed  on  behalf  of  the  grantee: 
and  after  staling  the  grant  of  the  annuity,  "  with  the  usual  powers  of  distress  and  entry," 
(not  stating  particularly  what  those  powers  were  as  applicable  to  the  tresis  of  the  term) 
proceeding  to  state  the  demise  of  the  term  by  the  husband  and  wife  to  the  trustee,  in  trust 
to  permit  the  wife  to  receive  and  take  the  rents,  &c.  until  default  made  in  payment  of 
the  annuity,  &c.  and  in  case  of  any  such  default,  then  in  trust  for  securing  the  due  pay- 
ment of  the  annuity  and  costs,  &c,  is  not  a  valid  memorial,  inasmuch  as  it  omits  to  state 
for  whom  E.  B.  was  a  trustee  during  the  20  days  after  the  annuity  should  be  in  ar- 
rear, till  the  expiration  of  which  time  he  was  not  a  trustee  for  securing  the  due  payment 
of  it 

Quere  whether  a  fine,  if  levied  before  the  memorial  is  in  rolled,  is  an  assurance,  within  the 
meaning  of  the  annuity  act,  17  G.  3.  c.  26.  required  to  be  memorialized. 

THE  Master  of  the  BOLLS  directed  the  following  case  to  be  stated  for 
the  opinion  of  this  Court,  as  to  the  sufficiency  of  the  memorial  of  the  grant  of 
an  annuity  of  400/.  hereinafter  mentioned.  The  annuity  was  granted  and 
secured  by  the  following  instruments  and  assurances  (a).  By  an  indenture 
tripartite,  dated  17th  of  April  1800,  and  made  between  William  Gordon, 
since  deceased,  and  Anna  his  wife  (now  Anna  Burland  widow,  one  of  the  de- 
fendants,) of  the  first  part ;  John  Bell  (since  dead)  of  the  second  part;  and 
the  Rev.  Edw.  Bradford,  Clerk,  the  other  defendant  therein  described  as  a 
trustee  for  John  Bell,  of  the  the  third  part ;  after  reciting  that  John  Bell  had 
agreed  with  William  and  Anna  Gordon  for  the  purchase  of  an  annuity  of 
4002.  to  J.  Bell  during  Anna  Gordon's  life  for  2400/.,  and  that  Wm.  Gordon 
should  out  of  the  purchase  money  pay  the  expences  of  the  deed,  and  of  a  bond 
and  warrant  of  attorney  to  confess  judgment  thereon  in  B.  R.,  for  better  secur- 
ing the  annuity,  and  of  entering  up  such  judgment,  and  of  a  memorial  of  the 

(a)  Sneh  parts  only  of  the  assurances  and  the  memorial  are  stated  as  are  sufficient  to  raise 
the  questions. 
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annuity  to  be  registered  pursuant  to  the  statute,  and  of  registering  such  me- 
morial ;  in  consideration  of  the  said  2400/.  by  J.  Bed  to  W.  Gordon  and  his 
wife  in  hand  paid  at  or  immediately  before  the  sealing  and   delivery  of  the 
deed  for  the  purchase  of  the  annuity,  (the  receipt  of  which  was  acknowledg- 
ed) Wm.  Gordon  for  himself  and  his  wife,  and  also  Anna  Gordon  for  herself, 
granted   to  J.  Bell,  for  Anna  Gordon's  life,  an   annuity  of  400/.  to  be  paid 
quarterly  at  the  times  and  in  the  manner  stated  in  the  deed;  and    Wm.  Gor- 
don for  himself  and  his  wife  covenanted  for  the  payment  of  the  annuity  ac- 
cordingly.    And  further  reciting  that  one   Stephen  Nash,  deceased,  being  in 
his  lifetime  seised  in  fee  of  certain  lands  therein  described,  in  the  county  of 
Dorset,  by  his  will  dated  the  17th  of  April  1784,  duly  executed  aod  attested, 
devised  (inter  alia)  such  lands  upon  trust  for  the  trustees  to  receive  and  apply 
the  rents,  issues,  and  profits  thereof,  from  time  to  time,  far  the  sole  and  sepa- 
rate use  of  his  sis:er  the  said  Ann  Gordon  for  her  life,  without  the  control  of 
her  then  or  any  future  husband  ;  remainder  to  the  first  and  other  sons  of  his 
said  sister,  with  remainders  over.     Kecking  also,  that  upon  the  treaty  for  the 
purchase  of  the  annuity,  it  was  agreed  between  the  parties,  that  for  the  effect- 
ually securing  the  payment  of  it,  J.  Bell  should  have  a  power  to  distrain  and 
enter  upon  the  said  lands,  &c.  in  the  indenture  described,  from  time  to  time, 
when  the  annuity  should  be  in  arrear ;  and  also,  that  the  said  lands  should 
be  demised  to  £.  Bradford,  in  trust  for  the  better  securing  the  payment  of  the 
annuity  in  manner  thereinafter  mentioned  :   Wm.    Gordon,  in  pursuance  of 
the  agreement,  and  for  the  considerations  therein  mentioned,  for  himself  and 
his  wife,  further  covenanted  with  J.  Bell,  that  in  case  any  quarterly  payment 
of  the  said  annuity,  or  any  part  thereof,  should  be  unpaid  for  20  days  after 
either  of  the  said  days  of  payment,  &e.  it  should  be  lawful  for  /.  BeU  to  enter 
upon  the  lands  charged,  &c.  and  distrain  for  the  arrears,  and  impound  the  dis- 
tress until  payment  of  the  annuity,  and  all  arrears  and  all  costs  thereby  oc- 
casioned, &c.,  and  in  default  of  payment  of  the  same  in  due  time  after  such 
distress  made,  to  appraise  and  sell  or  otherwise  dispose  of  such  distress,  or  oth- 
erwise to  act  therein  according  to  the  due  course  of  law,  and  as  is  usual  in 
eases  of  distress  for  rent  reserved  on  common  demises ;  to  the  intent  that 
thereby  and  therewith  the  said  /.  Bell  might  be  fully  paid  the  said  annuity, 
and  all  arrears  thereof,  or  so  much  thereof  as  should  be  then  remaining  doe 
and  unpaid,  and  all  casts,  &c. :  and  that  in  case  any  quarterly  payment  of 
the  said  annuity,  or  any  part  thereof,  should  be  in  arrear  for  30  days  next  af- 
ter, &c.,  then,  although  no  formal  or  legal  demand  should  have  been  made 
thereof,  it  should  be  lawful  for  J.  BeU  to  re-enter  upon  the  premises,  &c.  and 
take  the  rents,  issues  and  profits  thereof,  &c.  for  bis  own  use,  until  satisfac- 
tion of  the  annuity  and  all  arrears  thereof,  and  also  all  charges,  &c.     And  for 
the  considerations  before  mentioned,  and  for  the  better  securing  the  payment 
of  the  said  annuity  of  J.  BeU,  William  Gordon  and  his  wife,  by  the  direction 
of  J.  Bell,  granted  and  demised  to  E.  Bradford  the  said  premises  for  a  term 
of  99  years,  if  Anna  Gordon  should  so  long  live,  without  impeachment  of 
waste,  at  a  peppercorn  rent ;  in  trust  to  permit  Ann  Gordon  to  receive  and 
take  the  rents  issues  and  profits  of  the  premises  granted,  until  default  made  in 
payment  of  the  said  annuity  at  the  days  in  the  said  indenture  mentioned  :  and 
in  case  of  any  such  default,  then  in  trust,  in  case  any  quarterly  payment,  <f  c 
of  the  annuity  should  be  behind  by  the  space  of  20  days  next  after  any  oftk 
days  of  payment  in  the  said  indenture  mentioned,  being  lawfully  demanded, 
that  it  should  be  lawful  for  Edward  Bradford,  from  time  to  time,  by  and  oat 
of  the  rents  issues  and  profits  of  the  same  premises,  or  by  demise,  mortgage, 
or  selling  the  same  premises,  or  any  part  thereof,  for  all  or  any  part  o(  toe 
said  term  of  99  years,  determinable  as  aforesaid,  or  by  bringing  actions  against 
the  tenants,  &c.  for  recovery  of  the  rents,  &c.  to  raise  and  pay  to  J.  Bell  the 
said  annuity  or  so  much  thereof  as  should  be  in  arrear,  and  all  costs,  &c 
which  J.  BeU  and  E.  Bradford,  or  either  of  them,  should  sustain,  &c.,  and 
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should  apply  the  same  moneys  accordingly,  and  should  permit  Anna  Gordon 
to  receive  and  take  the  residue  (if  any),  &c.  for  her  own  use  and  benefit. 
And  for  the  better  conveying  and  assuring  the  premises  thereby  granted  to 
Ed.  Bradford  for  the  said  term,  &c.,  William  Gordon,  for  himself  and  his 
wife,  covenanted  with  Ed.  Bradford,  that  they  (the  grantors)  should,  as  of 
Hilary  term  then  last  past,  or  before  the  end  of  Easter  term  then  next  ensuing 
the  date  of  the  indenture,  at  their  costs  levy  a  fine  sur  concesserunt,  with 
proclamations,  of  all  the  said  lands,  &c.  in  the  indenture  described,  and  there- 
by intended  to  be  granted  and  demised,  &c.  as  E.  Bradford's  counsel  should 
advise.  Then  followed  a  covenant  that  the  fine  should  enure  to  the  use  of 
Ed.  Bradford  for  the  term  of  99  years  before  granted  and  determinable  as 
aforesaid  :  but  upon  the  trusts,  and  to  and  for  the  ends  intents  and  purposes 
before  declared  concerning  the  said  term.  And  after  further  reciting  that  W. 
Gordon  had  executed  a  bond  of  the  same  date  with  the  indenture  of  J.  Bell  in 
the  penal  sum  of  49002.  conditioned  for  payment  of  the  said  annuity  of  400/. 
to  /.  Bell,  and  had  also  executed  a  warrant  of  attorney  for  confessing  judg- 
ment thereon,  and  which  judgment  was  intended  to  be  recorded  in  IT.  B.  as  of 
Hilary  term  then  last,  &c. ;  it  was  by  the  indenture  declared  that  the  said 
bond  and  judgment  were  for  securing  the  same  annuity,  and  were  as  a  collat- 
eral security  only.  The  indenture  also  contained  other  covenants  and  clauses 
of  the  same  import  as  mentioned  in  the  memorial  hereinafter  set  forth,  and 
was  witpessed  as  stated  in  such  memorial. 

In  Easter  term  40  Geo.  3,  a  fine  sur  concesserunt,  &c.  was  levied  in  C.  B. 
of  the  lands  demised  by  the  indenture  and  in  pursuance  thereof,  in  which 
Edward  Bradford  was  plaintiff,  and  W.  Garden  and  his  wife  deforcients. 
Also  a  bond  and  warrant  of  attorney  to  confess  judgment  thereon  in  B*  R., 
dated  17th  April  1800,  were  executed  by  Wm.  Gordon  to  John  Bell. ;  the 
bond  in  the  penal  sum  of  48002.,  conditioned  for  payment  of  the  annuity  ; 
which  warrant  of  attorney  was  witnessed  as  it  is  set  forth  in  the  memorial 
hereinafter  stated. 

The  following  memorial  (a)  of  the  several  instruments  and  assurances  be- 
fore mentioned  was  enrolled  in  chancery  on  the  2d  of  May  1800.  Memorial 
of  the  grant  of  an  annuity  to  be  registered  pursuant  to  the  stat.  17  Geo.  3.  c. 
26.  of  an  indenture  of  three  parts  made  on  the  17th  of  April  1800,  between 
Jv~.  Gordon  and  Anna  bis  wife  of  the  first  part,  J.  Bell  of  the  second  part, 
and  Edward  Bradford,  clerk,  a  trustee  nominated  and  appointed  on  the  behalf 
of/.  Bell,  of  the  third  part ;  whereby  it  was  witnessed,  that  in  consideration 
of  24002.  by  J.  Bell,  to  W.  Gordon,  and  Anna  his  wife  in  hand  paid  at  or 
immediately  before  the  sealing  and  delivery  thereof,  W.  Gordon  for  himself 
and  his  wife,  and  also  Anna  Gordon  for  herself,  granted,  &c.to  J.  Bell  during 
the  life  of  Anna  Gordon  an  annuity  of  4002.,  payable  quarterly,  at  the  times, 
place,  manner,  and  form  therein  mentioned;  "with  the  usual  powers  of  dis- 
tress and  entry  into,  over,  and  upon  certain  hereditaments  in  the  said  county 
of  Dorset  therein  particularly  described,  for  the  better  securing  the  due  and 
punctual  payment  of  the  same  annuity :  and  by  which  said  indenture  it  was 
farther  witnessed,  that  W.  Grorden  and  his  wife,  by  direction  of  J,  Bell,  grant- 
ed and  demised  to  E.  Bradford  the  said  hereditaments  therein  described,  &c.  to 
bold  to  E.  Bradford  for  a  term  of  99  years,  in  case  Anna  Gordon  should  so  long 
life,  without  impeachment  of  waste,  at  a  peppercorn  rent,  payable  as  therein 
mentioned  :  in  trust  to  permit  Anna  Gordon  to  receive  and  take  the  rents, 
issues  and  profits  of  the  said  estate  and  premises  until  default  should  be  made 
ln  payment  of  the  annuity,  &e.  at  the  days  and  times  therein  before  appointed 
for  the  payment,  thereof:  and  in  case  of  any  such  default,  then  in  trust  for  se-  - 
curing  the  due  payment  of  the  said  annuity,  and  of  all  costs,  &c.  and  expences 

(a)  The  parts  not  material  to  the  argument  are  abbreviated. 
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to  be  incurred  by  the  non-payment  thereof  by  and  out  of  the  rents,  issues,  and 
pro6ts  of  the  premises  comprised  in  the  said  term,  or  by  demise,  mortgage,  or 
selling  the  same,  or  by  such  other  ways  or  means  as  are  therein  mentioned : 
and  also  to  permit  Anna  Gordon,  from  and  after  such  payments  as  are  there- 
in mentioned,  to  receive  and  take  the  residue  of  the  monies  (if  any)  to  arise 
and  be  received  by  all  or  any  of  the  ways  and  means  therein  mentioned" 
And  W.  Gordon  and  his  wife  thereby  covenanted  with  E.Bradfora\thzuhey, 
Gordon  and  wife,  would  at  their  proper  costs,  ax.  levy  as  of  Hilary  term  then 
and  now  last  past,  or  before  the  end  of  Easter  term  then  and  now  next  ensuing, 
unto  £.  Bradford  a  fine  sut  concesserunt,  &c  with  proclamations,  cce.  of  the 
lands,  &c.  therein  and  hereinbefore  mentioned  :  which  fine  it  was  thereby  de- 
clared should  enure  to  the  use  of  22.  Bradford  for  the  said  term  of  99  yean 
determinable  as  aforesaid,  upon  the  trusts  and  for  the  intents  and  purposes 
therein  and  herein  before  mentioned ;  and  in  which  said  indenture  are  con- 
tained the  usual  covenants  from  the  said  W.  Gordon  for  himself,  his  heirs, 
executors,  &c.  and  for  the  said  Anna  his  wife,  for  the  payment  of  the  said 
annuity,  for  title,  quiet  enjoyment,  freedom  from  incumbrances,  and  further 
assurances ;  and  that  the  estate  and  premises  therein  mentioned  should  con- 
tinue liable  to  the  powers  of  distress  and  entry  thereby  granted  ;  and  that  they 
had  power  to  grant  the  said  annuity,  and  to  demise  and  charge  the  said  estate 
and  premises.  [The  memorial  set  forth  other  covenants  not  material  for  this 
purpose.]  And  also  of  indentures  of  a  fine  sur  concesserunt,  &c.  levied  as  of 
Hilary  term  now  last  past;  pursuant  to  the  covenant  in  the  said  indenture, 
wherein  Edw.  Bradford  was  plaintiff,  and  W.  Gordon  and  his  wife  were  de- 
forciants. And  also  of  a  bona  of  W.  Gordon,  of  the  same  date  with  the  afore- 
mentioned indenture,  whereby  he  became  bound  to  J.  Bell  in  48002.  with  a 
condition,  4c.  (as  before  stated.)  And  also  of  a  deed-poll  or  warrant  of  at- 
torney of  the  said  W.  Gordon,  of  the  same  date,  whereby  he  authorized  cer- 
tain attornies  of  K.  B.  to  confess  judgment  in  the  said  Court  against  bim  in 
an  action  of  debt  on  the  above  mentioned  bond ;  and  which  above  mentioned 
indenture  was  executed  by  the  said  W.  Gordon  and  Anna  his  wife  in  the 
presence  of  T.  0.  and  J.  K.  dec. ;  and  which  bond  and  warrant  of  attorney 
were  respectively  executed  by  the  said  W.  Gordon  in  the  presence  of  the  said 
T.  O.  and  J.  JT.,  who  were  the  subscribing  witnesses  to  each  and  every  of  the 
said  deeds  ;  and  which  24002.,  being  the  consideration  money  for  the  purchase 
of  the  annuity,  was  duly  paid  by  J.  Bell  to  W.  Gordon  and  his  wife  in  the 
presence  of,  &c.  The  names  of  all  the  witnesses  to  the  deeds,  and  the  con- 
sideration of  granting  the  annuity,  and  the  mode  of  the  payment  thereof,  were 
truly  set  forth  in  the  memorial ;  and  the  question  was,  whether  it  was  a  val- 
id memorial  of  the  grant  of  the  annuity,  within  the  act  of  17  Geo.  3.  c.  26. 

This  case  was  argued  in  last  Hilary  term  upon  the  following  objections, 
which  had  been  taken  to  the  memorial.  1st,  That  it  does  not  state  that  the 
estate,  on  which  the  annuity  is  charged,  was  the  estate  of  Anna  Gordon  (now 
Burland,)  or  that  she  was  interested  in  it,  or  what  was  the  nature  of  ber  in- 
terest in  the  same.  2dly,  That  it  only  states  that  the  annuity  was  secured  by 
the  usual  powers  of  distress  and  entry,  without  stating  what  such  powers  were, 
or  the  particulars,  terms,  or  extent  of  them.  3dly,  That  it  does  not  state  for 
whom  Edward  Bradford  was  a  trustee.  4thly,  That  it  does  not  specify  the 
estate  or  premises  of  which  the  fine  was  levied,  or  to  whom  the  same  belong- 
ed. 5th)y,  That  it  does  not  express  the  trusts  of  the  judgment  to  be  confess- 
ed on  tbe  bond  mentioned  in  the  warrant  of  attorney,  or  the  purposes  for 
which  the  same  was  to  be  confessed.  6thly,  That  it  does  not  stale  the  foe 
truly;  the  fine  being  in  fact  of  Easter,  and  the  memorial  stating  it  to  be  of 
Hilary  term  1800. 

Abbott,  for  the  plaintiff,  was  first  desired  by  the  Court  to  apply  bis  atten- 
tion to  the  6th  objection,  in  respect  to  the  fine  not  being  truly  stated  in  the 
memorial.    As  to  which  he  observed,  that  the  deed  granting  the  annuity 
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contains  a  covenant,  that  a  fine  shall  be  levied  either  of  the  preceding  Hilary 
or  of  the  ensuing  Easter  term  ;  and  the  memorial  truly  sets  forth  that  cove- 
nant :  but  though  the  fine  be  mis-stated  to  be  of  Hilary,  when  in  fact  it  was 
a  fine  of  Easter  term  1800,  yet  that  error  will  not  hurt:  first,  because  it  was 
not  necessary  to  memorialize  the  fine  at  all,  and  therefore  it  may  be  rejected 
as  surplusage :  and  next,  if  it  were  necessary  to  memorialize  an  existing  finer 
the  grantor  has  not  shewn  that  this  fine  did  exist  at  the  time  of  the  memorial 
in  rolled.     A  fine  for  assuring  an  annuity  need  not  be  in  rolled ;  for  though 
the  first  section  of  the  annuity  act,  17  Geo.  3.  c.  26,  requiring  the  inrolment 
of  every  assurance  for  securing  an  annuity,  would,  if  taken  in  its  most  gener- 
al  sense,  extend  to  a  fine ;  yet  other  provisions  shew  that  a  fine  could  not 
have  bee*n  intended  to  be  included ;  for  the  same  section  requires  "  the  deed, 
bond,  instruments,  or  other  assurance,"  to  be  inrolled  within  20  days  of  its 
execution,  and  the  memorial  to  state  the  date,  witnesses,  &c. ;  none  of  which 
can  apply  to  a  fine,  which  is  a  suit  in  court,  and  not  an  instrument  executed 
by  the  parties,  and  attested  by  witnesses.     The  word  assurance,  therefore,  in 
the  act,  must  be  confined  to  assurance  by  some  instrument  executed  by  par- 
lies ;  and  so  it  was  considered  by  the  Court  in  Sherson  v.  Ozlade(a),  where 
a  judgment  entered  up  upon  a  bond  and  warrant  of  attorney  before  the  in- 
rolment of  the  memorial  was  held  not  necessary  to  be  inserted  in  it.     Besides, 
the  memorial  was  inrolled  on  the  1st  of  May,  and  Easter  term  did  not  begin 
till  the  30th  of  April  in  that  year ;  though  it  does  not  appear  in  what  part 
of  the  term  the  fine  was  levied :  it  certainly  was  not  actually  levied  when  the 
deed  was  executed,  on  the  17ih  of  April  1800 ;  for  the  covenant  is,  that  it 
shall  be  levied ;  which  shews  that  a  fine  of  the  preceding  Hilary  term  could 
be  no  part  of  the  assurance  in  the  contemplation  of  the  parties.     And  the 
purchaser  paid  his  money  upon  the  execution  of  the  deed,  before  the  fine  was 
levied  ;  which,  therefore,  was  no  part  of  the  assurance  on  which  the  money 
was  paid  :  but  it  rested  altogether  in  covenant.     As  soon  as  the  deed,  bond, 
and  warrant  of  attorney  were  executed,  and  the  purchase-money  paid,  the  20 
days  within  which  the  instruments  must  be  memorialized  began  to  run,  and 
the  annuitant  might  then  have  immediately  inrolled  the  memorial  before  the 
existence  of  the  fine :  and  nothing  need  be  memorialized  which  has  no  exis- 
tence at  the  time.     There  is  no  distinction  in  principle  between  the  case  of  a 
fine  and  a  judgment  on  a  warrant  of  attorney  :  the  advantage  of  notoriety  is 
as  much  attained  in  both  cases  as  if  they  were  memorialized  ;  with  this  dif- 
ference, in  furtherance  of  the  argument  in  the  case  of  a  fine,  that  the  levying 
of  it  is  the  future  act  of  the  grantor ;  the  security  for  enforcing  it  in  this  in- 
stance of  a  married  woman  resting  merely  on  the  covenant  of  the  husband; 
whereas  the  entering  up  judgment  upon  a  warrant  of  attorney  is  the  act  of 
the  grantee,  which  he  may  do  at  his  pleasure,  and  it  is  his  own  default  if  it 
be  not  done  in  time  to  insert  it  in  the  memorial.     [Ld.  Ettenborough,  G.  J. 
The  argument  may  be  material  to  shew  that  the  fine  in  this  case  need  not 
have  been  memorialized,  but  when  the  party  has  taken  upon  himself  to  inrol 
it  as  an  existing  fine,  can  he  inroll  it  of  a  wrong  term  when  no  such  fine  ex- 
isted ?]     The  party  making  the  inrolment  has  blundered,  not  only  by  putting 
irrelevant  matter  into  his  memorial,   but  by  'stating  that  irrelevant  matter 
erroneously :  but  still  if  he  have  truly  inrolled  all  the  instruments  which  he 
was  bound  to  memorialize,  the  inserting  of  other  matter  which  it  appears  that 
he  was  not  bound  to  inroll,  will  not  hurt.     [Bayley%  J.     The  argument  does 
not  go  to  the  point  whether  a  fine,  stated  to  be  levied  before  the  annuity  is  in- 
rolled,  must  not  be  truly  stated  in  the  memorial :  here  the  party  has  memor- 
ialized a  fine  as  existing  before  the  grant  of  the  annuity,  when  in  fact  there 
is  no  such  fine.]     Whether  the  fine  was  in  existence  before  or  not,  it  need 
not  be  enrolled,  as  not  being  an  assurance   within  the  view  of  the  annuity 

(a)  4  Term  Rip.  624.    See  also  on  this  rabjeet  Davidson  v.  Jbfcy,  3  Bro.  Ch.  Cat.  508. 
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act :  but  it  is  also  material  here  that  it  was  not  in  existence  at  the  time  of  the 
deed  executed,  and  that  the  covenant  to  levy  it  was  future  :  at  most,  there- 
fore, it  is  only  a  mistake  in  stating  an  immaterial  (act.     [Lr  JHanc,  J.    If  it 
did  exist  at  the  time  of  inrolling  the  memorial,  it  was  certainly  a  material  se- 
curity, and  the  memorial  states  it  as  existing.]     The  argument  would  then 
stand  on  the  ground  of  Sherton  v.  Oxlade,  4  Term  Rep.  824,  where  the  Coon 
only  intimated  a  doubt  whether,  if  the  judgment  actually  entered  up  bad 
been  the  only  security,  it  would  not  perhaps  have  come  within  the  provisions 
of  the  act.     He  then  reverted  to  the  first  objection,, that  the  memorial  did  not 
state  that  the  estate  charged  was  the  estate  of  Anna  Gordon,  or  that  she 
had  any  and  what  interest  in  it:  10  which  he  answered  that  the  annuity  act 
does  not  require  it;  and  so  it  was  decided  by  this  Court  in  O'Callaghan  v. 
Ingilby,  9  East,  135.     The  same  answer,  he  said,  applied  to  the  second  objec- 
tion, that  it  only  states  that  the  annuity  was  secured  by  the  usual  powers  of  dis- 
tress and  entry,  without  shewing  what  they  were.     This  objection  was  brought 
forward  on  the  authority  of  Desenfans  v.  O'Bryen,  9 "East,  559.  ;  but  thai  is 
distinguishable  from  the  present ;  for  there  the  clauses  of  the  deed  omitted  in 
the  memorial  contained  the  trusts  of  the  term,  some  of  which  were  for  the 
benefit  of  the  grantor,  that  the  trustee  should  permit  him  to  take  the  rents 
and  profits  to  his  own  use  till  default  made  in  payment  of  the  annuity ;  and 
in  case  only  of  the  annuity  being  in  arrear  for  60  days  after  demand,  could 
the  trustees  enter  and  raise  sufficient  to  satisfy  the  arrears  and  costs,  pay- 
ing to    or   permitting  the   grantor  to  take  the  overplus.     And    the  sane 
objection  when  arising  merely  upon  a   covenant,   and   not  upon   a   trust, 
was  overruled  in  O'Callaghan  v.  Ingilby.     As  to  the  third  objection,  that  it 
does  not  fully  state  for  whom  Edward  Bradford  was  a  trustee ;  the  memorial, 
after  stating  at  the  beginning  that  he  was  '*  a  trustee  nominated  and  appointed 
on  the  behalf  of  J.  Belli"  goes  further,  and  shews  that  he  is  a  trustee  for  other 
purposes,  namely,  to  permit  Anna  Gordon  to  receive  the  rents  until  default  in 
payment  of  the  annuity,  and  after  such  default,  and  satisfaction  taken  for  the 
arrears,  &c.  to  pay  over  the  residue  to  her.     This  is  a  substantial  compliance 
with  the  act ;  the  only  variation  between  the  deed  and  the  memorial  being, 
thai  by  the  deed  the  trustee  has  no  power  to  enter  till  default  for  20  days, 
which  is  not  noticed  in  the  memorial.     {Bay ley,  J.     By  the  deed  E.  Brad- 
ford is  trustee  for  Anna  Gordon  till  default  made,  and  for  20  days  afterward; 
which  trust  is  wholly  omitted  in  the  memorial.]     He  must  be  considered  as  a 
trustee  f  r  Bell  upon  the  default  made,  though  he  may  not  enter  upon  the 
grantors  till  after  the  20  days  :  and  therefore  as  the  memorial  states  the  trust 
for  A.  G.  till  default  made,  the  whole  appears  to  be  sufficiently  stated.    The 
fourth  objection  is  already  answered ;  for  if  it  were  not  necessary  to  state  the 
fine  at  all,  it  cannot  be  necessary  to  specify  the  estate  of  which  it  was  levied, 
or  to  whom  it  belonged.     The  5th  objection  is  answered  by  reading  the  me- 
morial. 

Dampier,  contra,  contended  first,  upon  general  grounds,  against  the  con- 
struction attempted  to  be  put  upon  the  annuity  act,  that  a  literal  compliance 
with  the  requisites  of  the  first  section  would  suffice,  omitting  to  state  the  whole 
substance  of  the  transaction,  which  it  was  the  principal  object  of  the  act  to  de- 
velops The  act  meant  to  give  the  grantor  full  information,  by  the  memorial, 
of  all  his  rights  and  obligations  arising  out  of  the  securities,  without  the  neces- 
sity of  applying  to  the  grantee  for  an  inspection  of  them.  It  is  necessary  to 
state,  therefore,  the  property  charged,  to  what  extent,  in  respect  of  what  inter- 
est, and  the  true  consideration  for  making  the  charge.  In  the  Duke  of  Bol- 
ton v.  Williams,  4  Bro.  Chan.  Rep.  297.— 309,  Lord  Loughborough,  C  said 
that  the  whole  res  gesta  is  to  be  set  forth  ;  and  this  was  confirmed  by  Lord 
Kenyon  in  Cummins  v.  Isaac,  8  Term  Rep.  184.  To  apply  this  to  the  ob- 
jections taken  to  this  memorial.  The  sixth  is  that  the  fine  is  not  truly  staled. 
The  annuity  is  charged  upon  an  equitable  estate  of  a  feme  covert,  which 
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was  to  be  bound  by  a  fine,  the  only  assurance  which  could  bind  it,  and 
therefore  the  principal  security.  The  term  moled  to  £.  Bradford  by 
the  deed  oat  of  the  wife's  estate  was  determinable  by  the  coverture,  and  noth- 
ing bound  her,  after  her  husband's  death,  but  the  fine ;  yet  this,  the  material 
and  principal  security,  is  misstated  to  be  of  Hilary,  when  in  fact  it  was  a  fine 
of  Easter  term.  It  is  true  that  the  covenant  in  the  deed  memorialized 
is  future,  and  was  executed  after  Hilary  term,  but  that  does  not  render  the 
allegation  in  the  memorial  less  false ;  and  the  person  seeking  information 
from  it  is  still  left  uncertain  whether  it  was  levied  at  all,  or  when  it  was  le- 
vied. It  cannot  be  the  true  construction  of  the  word  assurance  m  the  an* 
nutty  act,  that  it  only  includes  such  instruments  executed  by  the  parties  as 
have  the  requisites  mentioned  of  dates,  witnesses,  &c.  It  is  not  of  the  essence 
even  of  a  deed  or  bond  to  have  witnesses ;  and  if  the  securities  consisted  of 
bills  of  exchange  or  promissory  notes,  which  have  no  witnesses  attesting  their 
execution,  such  securities  would  be  excluded  from  the  operation  of  the  act. 
But  if  the  security  must  be  such  as  may  have  witnesses,  in  a  case  which  falls 
so  clearly  within  the  view  of  the  act,  it  may  be  said  that  the  witnesses  to  a 
fine  are  the  Chief  Justice  and  bis  companions.  If  the  argument,  or  the 
defendant's  right  tp  urge  it,  were  at  all  varied  by  the  non-existence  of  the  fine 
at  the  time  of  the  inrolment,  the  fine  being  of  Easier  term  generally  must 
refer  to  the  first  day  of  the  term,  which  was  prior  to  the  inrolmeot.  The 
case  of  Shersen  v.  Oxlade  does  not  press  on  this,  because  the  judgment  there 
entered  up  under  the  warrant  of  attorney  only  confirmed  the  security  of  the 
bond,  which  was  in  itself  a  perfect  security  on  the  estate  ;  the  judgment  only 
altered  the  name  and  degree  of  the  debt.  The  first  and  fourth  objections  fall 
partly  under  the  same  considerations,  as  tbey  form  material  parts  of  the  res 
gestae.  A  person  looking  at  this  memorial  for  information  would  find  that  the 
husband  and  wife  had  conveyed  real  property  to  secure  the  annuity ;  but 
whether  it  was  the  husband's  or  the  wife's  property  would  not  appear ;  (for 
her  joining  in  the  fine  might  be  to  bar  dower ;)  nor  could  be  collect  what 
estate  or  interest  they  h*d  in  it,  or  where  it  was  situated.  The  first  section 
of  the  annuity  act  begins  by  requiring,  in  express  terms,  a  memorial  of 
every  deed,  &c.  or  other  assurance:  that  alone  requires  the  substantial  part 
of  every  such  assurance  to  be  stated,  which  would  necessarily  disclose  the 
nature  and  interest  of  the  parties  in  any  estate  conveyed,  and  its  locality. 
Then  the  clause  proceeding  to  require  further,  that  every  such  memorial 
shall  contain  the  date,  names  of  all  the  parties,  and  for  whom  any  of  them  are 
trustees,  and  of  all  the  witnesses,  &c.  does  not  thereby  exclude  the  necessity  of 
stating  other  matters  equally  or  more  important.  ,  [Lord  ElUnborough,  C.  J. 
"  Such  memorial"  may  be  considered  with  reference  to  the  various  assuran- 
ces before  mentioned,  reddendo  singula  singulis :  and  the  question  is,  wheth- 
the  legislature  were  not  satisfied  with  the  jejune  dry  description  of  the 
securities  mentioned  in  the  statute,  or  whether  tbey  required  a  substantial 
communication  of  their  contents.]  The  Courts  still  hold  that  if  the  deed  grant- 
ing the  annuity  contain  a  clause  of  redemption,  that  must  be  stated  in  the  me- 
morial ;  and  yet  that  is  not  required  by  the  letter  of  the  act ;  but  it  rests  on 
the  general  words  and  the  sense  of  the  thing  ;  considering  that  a  redeemable 
and  an  irredeemable  grant  are  different  things,  and  that  a  memorial  of  the 
one  is  not  a  true  description  of  the  other.  In  O'CaUaghan  v.  Ingilby  it  cer- 
tainly appeared  by  the  memorial  thai  the  property  charged  belonged  to  the  grant- 
or. The  second  objection  is,  that  the  memorial  states  the  annuity  to  be  secured 
by  the  usual  powers  of  distress  and  entry  :  but,  upon  enquiry,  it  does  not  ap- 
pear that  there  is  any  usual  form  of  such  powers,  but  they  vary  according 
to  the  practice  of  different  conveyancers :  those  stated  in  O'CaUagkan  v. 
Ingilky  are  different  from  .those  in  Desenfans  v.  O'Bryen.  In  the  latter  case 
the  trustee  might  enter,  &c.  in  case  the  annuity  was  in  arrear  for  60  days ; 
but  if  that  were  usual,  as  it  is  there  called,  it  cannot  be  usual  for  the  trustee  to 
Vol.  VII.  63 
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distrain  if  the  annuity  should  be  id  arrear  for  20  days  only,  or  enter  and  take 
(he  rente  and  profits  if  it  were  in  arrear  for  90  days,  which  is  so  much  harder 
Upon  the  grantor.  In  ordinary  leasee,  sometime*  14,  sometimes  20,  sometimes 
a  month  or  90  days  are  given  for  the  re-entry  of  the  lessor  in  case  the  rent 
should  be  for  so  long  in  arrear.  Connected  with  this  is  the  third  objection, 
that  it  is  not  truly  stated  for  whom  Edward  Bradford  was  a  trustee ;  for  until 
default  made  in  the  payment  of  the  annuity,  and  for  20  days  afterword,  he 
was  trustee  for  A.  Gordon  ;  for  until  that  time  was  elapsed,  it  was  not  lawful 
for  the  trustee  to  enter  and  distrain  for  the  arrears  on  behalf  of  Bell :  whereas 
in  the  memorial  E.  Bradford  is  only  described  as  trustee  to  permit  A.  Gordon 
to  take  the  rents  till  default  made  at  the  days  and  times  appointed  for  the  pay- 
ment of  the  annuity,  and  in  ease  of  any,ssjcA  default*  then  in  trust  for  securing 
the  payment  of  the  annuity :  which  is  a  different  trust  from  that  created  by 
the  deed,  and  not  so  beneficial  to  the  grantor.  There  is  a  gap  therefore  in  the 
statement  of  the  trusts  in  the  memorial  during  those  20  days.  The  case  of 
Desenfans  v.  O'Bryen;  3  East,  659,  which  bears  strongly  upon  this  and  the 
second  objection,  has  not  been  materially  distinguished  from  the  present  esse ; 
and  this  objection  is  founded  opon  the  express  words  of  the  act.  [The  Court 
appeared  at  the  time  to  be  most  strongly  impressed  with  this  objection,  and 
the  relevancy  of  the  case  last  mentioned  to  it.]  The  5tb  objection  was  bat 
slightly  noticed.  It  waa  said  that  it  ought  not  to  be  left  to  inference  to  collect 
that  the  trust  of  the  judgment  was  to  secure  the  same  annuity  mentioned  in 
the  condition  of  the  bond  ;  but  that  it  ought  to  hare  been  so  expressed.  But 
Lord  Ettenborough,  C.  J.  asked,  what  other  trust  of  the  judgment  there  rould 
be  than  was  disclosed  in  respect  to  the  bond  and  deed  :  the  judgment  merely 
converted  the  bond  debt  into  a  judgment  debt :  and  this  objection  was  no 
further  urged. 

Abbott,  in  reply,  insisted  upon  the  'construction  of  the  annuity  act  which 
be  had  before  contended  for,  that  nothing  more  was  necessary  to  be  stated  in 
the  memorial  than  the  circumstances  specifically  required  by  the  first  clause, 
in  opposition  to  the  defendant's  counsel,  who  had  argued  that  those  specific 
requisitions  were  only  to  be  taken  cumulative ;  which  he  said  waa  contrary  to 
all  the  cases.  [Bayley,  J.  If  the  grantor  of  an  annuity  give  a  bond  to  secure 
it,  binding  himself  and  his  heirs;  that  must  be  so  stated(a).  [Ls  Blanc,  J. 
It  has  also  been  held  not  sufficient  to  state  that  the  obligors  were  severally 
bound,  if  they  were  bound  jointly  as  well  as  st9eratty(b).]  The  heir  is  not 
bound  unless  named  ;  and  if  named,  he  ia  thereby  virtually  made  a  party, 
and  therefore  would  come  within  one  of  the  descriptions  expressly  required  by 
the  statute ;  and  this  may  be  deemed  to  extend  to  the  description  of  the  party 
bound,  whether  jointly  or  severally.  So  the  reason  why  a  clause  of  redemp- 
tion must  be  stated  is  because  it  ts  part  of  the  consideration  of  the  grant  of 
the  annuity  and  without  it,  the  duration  of  the  annuity  during  the  life  of 
the  person  for  whose  life  it  is  granted  cannot  be  truly  stated :  for  stating 
an  annuity  to  be  payable  for  the  life  of  A.  generally  would  not  be  a 
true  description  of  the  fact,  if  it  were  to  enure  only  until  it  wa*  re- 
deemed during  his  life.  [Lord  Ellenborough,  C.  J.  The  duration  of  the 
annuity  would  not  be  truly  stated  in  that  case.]  The  meaning  of  the  act  was 
that  a  memorial  of  every  deed,  &c.  should  be  enrolled,  containing  such  and 
such  particulars  specified  ;  and  the  dicta  thrown  out  in  some  cases,  that  tbe 
res  geste  must  appear,  apply  only  to  cases  touching  the  mode  in  which,  and 
the  persons  through  whom,  the  consideration  money  was  paid.  Then  as  to 
the  fine ;  k  may  be  true  that,  when  levied,  it  would  be  the  beat  assurance  of 
the  annuity ;  but  it  is  clear  that  the  grantee  relied  upon  the  deed,  bond,  and 
judgment,  and  on  tbe  covenant  to  levy  the  fine,  as  the  fine  was  not  levied  when 

(a)  Vide  Dtnnt  r.  Dufmu,  U  Eart,  194.  and  Borwood  v.  Under k&,  10  East,  &H. 
(»)  Vide  Will**  v.  Cawthorn*,  1  East,  tea,  sad  Hanoood  *  Underbill. 
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he  paid  Iris  money.  And  it  does  not  follow  that  the  Court  mast  presume  that 
the  fine  was  levied  as  of  the  first  day  of  Easter  term ;  for  the  party  raising 
the  objection,  if  he  meant  to  rely  upon  it  as  an  existing  fine  at  the  time  of  the 
memorial  inrolled,  ought  to  hare  shewn  the  fact  with  certainty.  But  the  3d 
section  of  the  act  is  moat  decisive  that  a  fine  is  not  an  assurance  within  the 
meaning  of  it ;  for  it  requires  "  that  in  every  deed,  instrument,  or  other  assur- 
ance, whereby  any  annuity  shall  be  granted,  the  consideration  really  and  bona 
fide,  (which  shall  be  in  money  only,)  and  also  the  names  of  the  persons  by 
whom  and  on  whose  behalf  the  said  consideration  shall  be  advanced,  shall  be 
set  forth,"  &c«  which  cannot  apply  to  a  fine  or  to  a  judgment :  which  is  an 
answer  also  to  the  fifth  objection.  As  to  the  first  and  fourth  objections :-  it  does 
appear  that  this  was  the  estate  of  the  wife,  for  she  joined  in  the  demise  to  E. 
Bradford ;  and  the  wife  is  never  made  a  conveying  party,  unless  it  is  her 
estate  which  is  conveyed.  As  to  the  second  objection,  he  rested  upon  his 
former  answer,  that  the  act  does  not  reauire  the  clause  of  distress  and  entry 
to  be  stated  at  all.  Then  as  to  the  third  and  principal  objection,  he  said  that 
the  memorial  stated  E.  Bradford  to  be  a  trustee  for  A.  Gordon  till  default 
made  in  payment  of  the  annuity  :  and  as  to  the  20  days  interfering  before 
the  trustee  could  enter  and  distrain  for  the  arrears ;  he  still  contended,  that  in> 
mediately  upon  such  default,  the  trust  of  the  term  enured  to  the  benefit  of  J. 
BeD.  the  grantee,  though  the  trustee  was  -restrained  from  entering  for  the  pur* 
po?e  of  making  the  distress  till  the  end  of  that  period. 

Lord  Ellenborouor,  C.  J.  said,  that  if  the  Court  entertained  a  doubt  in 
the  result  upon  the  validity  of  one  or  other  of  the  objections  taken,  they 
would  have  the  case  argued  again.  But  afterwards  the  following  certificate 
was  sent  to  hie  Honour. 

The  case  has  been  argued  before  us  by  counsel :  we  have  considered  it, 
and  are  of  opinion  that  the  memorial  above  set  forth  is  not  a  good  and  valid 
memorial  of  the  grant  of  the  said  annuity. 

Ellbnborough. 

N.  Qrom. 

S.  Lb  Blajic 

J.  Batlbt. 


Martin  and  Another  v.  Crokatt. 

14  East,  446.    Nov.  6, 1811. 

A  ship  being  obliged  to  pat  into  a  place  of  safety  in  the  course  of  her  voyage,  in  consequence 
of  damag*  incurred  by  a  tea  peril  ;  if  the  owner  do  not  abandon,  but  merely  eppjv  to  the 
underwriters  for  directions  how  topreceed  upon  an  estimate  of  the  espenees  of  repair, 
who  decline  interfering,  be  eaeeot  afterwards  convert  it  into  a  total  lose,  on  account  of  the 
expencas  of  the  salvage  being  found  in  the  result  to  have  eiceeded  the  value  of  the  ship, 
which  was  ultimately  sold  in  the  place  into  which  she  had  been  driven  by  distress,  though 
the  sale  waa  directed  by  the  assured  to  be  made  on  account  of  all  concerned . 

THIS  was  an  action  by  the  assured  to  recover  a  total  loss  upon  a  policy 
of  insurance  on  the  ship  St,  Nkholai  and  goods,  bound  from  Carlscrona  in 
Sweden  to  Depford  or  London,  warranted  free  of  particular  average  unless  the 
ship  should  be  stranded.  The  ship  in  the  course  of  her  voyage  was  run  foul 
of  by  another  vessel  in  a  gale  of  wind,  and  from  that  and*other  sea  perils  re- 
ceived so  much  damage  as  to  be  obliged  to  put  into  Warberg  Roads,  a  small 
fishing  place  on  the  coast  of  Sweden,  where  she  was  surveyed,  and  reported 
to  be  incapable  of  proceeding  on  her  voyage  without  a  thorough  and  very 
expensive  repair.  The  assured,  without  giving  notice  of  abandonment,  on 
receiving  the  intelligence,  laid  it  before  the  underwriters,  and  required  their 
directions  how  to  proceed  ;  but  they  refused  to  interfere,  and  denied  the  right 
of  the  assured  to  abandon,  though  without  assigning  any  reason  for  it.    Upon 
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which  the  assured  directed  a  sale  of  the  ship  and  cargo  (which  latter  was  «- 
damaged)  for  the  benefit  of  all  concerned :  bat  the  proceeds  of  the  sale,  after 
deducting  the  expences  of  it,  and  of  the  salvage,  left  a  balance  against  the 
assured  of  above  202.  Whereupon  it  was  contended  on  behalf  of  the  as- 
sured, at  the  trial  at  Guildhall,  that  inasmuch  as  the  original  damage,  which 
in  the  event  had  turned  out  to  be  a  total  loss  in  the  value  of  the  ship  and 
cargo,  was  occasioned  by  a  peril  insured  against,  and  that  the  voyage  was 
thereby  lost,  they  had  a  right  to  treat  it  as  a  total  loss,  with  benefit  of 
salvage  to  the  underwriters.  But  Lord  EUenborougk,  C.  J.-  being  of  opiniou 
that,  for  want  of  an  abandonment,  the  assured  were  not  entitled  to  treat  this 
as  a  total  loss,  where  the  ship  continued  to  subsist  in  specie  in  the  place 
whither  she  was  carried,  directed  a  nonsuit. 

The  Attorney- General  now  moved  for  a  new  trial,  and  said  that  there 
was  no  clear  and  precise  line  of  distinction  laid  down  for  ascertaining 
what  should  be  deemed  a  total  loss  with  benefit  of  salvage,  and  what  an  aver- 
age loss  only,  and  that  it  was  very  difficult  to  find  any  principle  regulating 
the  cases  of  abandonment.  All  the  expences  of  the  salvage  were  incurred  in 
an  attempt  (though  it  turned  out  to  be  an  ineffectual  one)  to  preserve  the  ship, 
till  it  was  found  that  the  expences  of  repair  in  the  place  where  she  was  would 
more  than  absorb  the  whole  value ;  and  the  damage  was  occasioned  by  a 
a  peril  insured  against,  by  which  the  further  prosecution  of  the  voyage  was 
found  to  be  impracticable,  except  at  an  expence  of  repair  which  would  have 
exceeded  the  value  of  the  thing  insured.  To  all  substantial  purposes  there- 
fere  the  owners  have  in  the  event  incurred  a  total  loss,  at  least  with  respect 
to  the  ship,  by  a  peril  insured  against,  'by  which  the  voyage  has  been  lost ; 
against  which  they  are  entitled  to  be  indemnified,  allowing  the  underwriters 
the  benefit  of  the  salvage  received  "by  the  sale  of  the  vessel. 

Lord  Ellbnborouoh,  C.  J.  Where  the  thing  insured  subsists  in  specie, 
as  it  did  here,  I  cannot  say  but  that  an  abandonment  is  necessary,  if  it  be  ne- 
cessary in  any  case :  and  if,  upon  the  happening  of  such  a  peril,  which  sus- 
pends the  voyage,  and  induces  the  necessity  of  repair,  the  owners  choose 
to  make  it  a  total  loss,  Upon  the  loss  of  the  voyage,  or  the  probable  estimate 
of  the  expences  of  repair  absorbing  the  value  of  the  thing  insured,  they  ought 
to  give  notice  of  abandonment,  to  enable  the  underwriters  to  elect  whether  or 
not  they  will  incur  such  expences. 

Grose,  J.  concurred. 

Bavley,  J. (a)  The  ship  remained  alt  the  time  in  the  character  of  a  ship, 
when  the  owners  proceeded  to  the  sale  of  her,  without  giving  notice  of  aban- 
donment ;  and  if  this  could  now  be  converted  into  a  total  loss  on  account  of 
the  expences  of  the  salvage  having  absorbed  the  value  of  the  ship  when  sold, 
the  question  whether  a  total  or  an  average  loss  would  be  made  to  depend 
upon  the  event  of  the  auction  or  market  at  which  the  ship  was  sold,  against 
which  the  underwriters  do  not  insure. 

Rule  refused. 

(a)  Le  Blanc,  /.  wu  absent  from  inditpMhioa. 
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Slackford  and  Another,  Executrix  and  Executor  of  Slack* 
ford  v.  Austen,  Sheriff  of  Surrey. 

14  East,  46*.    Not  7,  1811. 

Jf  open  the  execution  of  a  writ  of  capiat  ad  satisfaciendum,  which  reauires  the  theriflf  to 
take  and  keep  the  body,  ao  that  he  may  hare  it  oo  the  return-day  of  the  writ  at  FPetf- 
mintter  to  tatisfy  the  plaintiff*  of  their  damage*,  costs,  and  charges,  the  sheriff,  before 
the  return-day,  receive  the  money  doe  from  hia  prisoner,  and  thereupon  liberate  bira,  be* 
fore  be  baa  paid  it  oyer  in  satisfaction  to  the  party  entitled  to  itt  be  b  anawerable  aa  for  an 
b;  mod  bi 


■pe;  mod  bb  return  under  the  common  rule,  of  cepi  corpus,  and  that  he  detained  the 
prisoner  until  he  aaliafied  Kim  (the  sheriff)  the  levy-money  indorsed  on  the  writ,  which  he 
had  ready,  aa  commanded,  &c.  is  of  no  avail. 

THIS  was  aa  action  against  the  sheriff  for  the  escape  of  one  Bromley* 
against  whom  the  declaration  stated,  that  the  plaintiffs  had  recovered  judg- 
ment in  Mich,  term,  50  G.  3.  for  2802. ;  which  judgment  was  affirmed  on  er- 
ror in  the  Exchequer  Chamber  in    Trinity  50  G.  3„  with  251.  further  costs, 
oxc ;  and  that  on  the  23d  of  November,  51 G.  3.,  tbey  sued  out  against  Brom- 
ley an  alias  non  omittas  writ  of  capias  ad  satisfaciendum  upon  the  said 
judgments,  directed  to  the  sheriff,  by  which  he  was  commanded  to  take 
Bromley  and  him  safely  keep,  so  that  he  might  have  his  body,  dec.  at  Westmin- 
ster, on  Wednesday  next,  after  8  days  of  St.  Hilary,  to  satisfy  the  plaintiffs, 
of  their  damages,  costs,  and  charges  aforesaid,  dec. :  That  that  writ  was  de- 
livered to  the  defendant,  the  sheriff,  &c.  on  the  23d  of  November  1810,  to  be 
executed  in  due  form  of  law ;  by  virtue  of  which  the  sheriff,  on  the  8th  of 
December  following,  arrested  Bromley,  and  detained  him  in  custody  in  execu- 
tion for  the  damages,  dec.  aforesaid :  and  then  h  alleged  a  voluntary  escape 
by  Bromley,  by  permission  of  the  sheriff,  on  the  24th  of  December ;  the  dama- 
ges,   tests,  and   charges  aforesaid,  and  every  part   thereof,   beirig  wholly 
then  and  yet  unpaid,  £c.     The  defendaut  pleaded  the  general  issue  ;  and  at 
the  trial  before  [Lord  EUenborough,  C.  J.  at  Westminster*  the  writ  was  prov- 
ed, as  stated  in  the  declaration,  indorsed  to  levy  9051.     That  Bromley  was 
arrested  under  it  on  the  10th  of  December,  and  shortly  after,  not  later  than  the 
21st  of  the  same  month,  was  seen  at  large  again.     Thereupon  this  action  was 
commenced  on  the  21st  of  January  1911  j  and  on  the  23d,  being  the  first  day 
o(  Hilary  term,  the  sheriff  was  ruled  to  return  the  alias  non  omittas  writ  of 
capias  ad  satisfaciendum  on  which  Bromley  had  been  arrested  ;  whereupon 
he  returued  cepi  corpus,  and  that  he  detained  Bromley  in  custody  upon  the 
said   writ  until  be  satisfied  him  (the  sheriff)  the  sum  of  3052.  thereon  in- 
dorsed ;  which  money  he  (the  sheriff)  had  ready,  as  within  be  was  command- 
ed.    The  sheriff's  return  was  in  fact  filed  on  the  29ih  of  January  though 
appearing  as  of  the  first  day  of  the  term.     The  plaintiff's  attorney  proved 
that  he  never  received  the  money  from  the  sheriff  for  his  clients,  or  tfave  any 
Authority  for  the  prisoner's  discharge.    Lord  Ellenborough,  C.  J.  however, 
considering  at  the  time  that  the.  substantial  purposes  of  the  writ  had  been 
satisfied  by  the  sheriff's  receipt  of  the  execution  money  from  his  prisoner  for 
the  use  of  the  plaintiffs,  and  considering  him  as  their  ageqt  for  the  purpose  of 
paying  over  the  money  to  them,  thought  that  this  action  for  an  escape,  which 
imputed  an  act  of  tort  to  the  sheriff  in  not  detaining  the  body  of  the  pris- 
oner after  such  payment  received  by  him,  was  not  maintainable,  and  therefore 
nonsuited  the  plaintiff.     But  his  Lordship  now,  after  reporting  the  facts  prov- 
ed at  the  trial,  in  consequence  of  a  rule  nisi  which  bad  been  obtained  by 
Scarlett,  upon  a  review  of  the  authorities,  for  setting  aside  the    nonsuit, 
observed  that  there  was  more  weight  in  the  argument  urged  on  the  part  of 
the  plaintiffs  than  on  the  first  view  of  the  subject  he  had  supposed ;  that  pay- 
ment to  the  sheriff  was  not  a  compliance  with  the  exigency  of  the  writ,  but 
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only  payment  to  the  party  himself  to  whom  the  money  was  to  be  paid ;  and 
that  the  sheriff,  unless  he  could  be  made  the  agent  of  the  plaintiffs,  was  not 
authorized  to  discharge  the  prisoner  till  he  had  paid  over  the  money  to  them : 
and  he  mentioned  Langton  v.  Wallace,  1  Ld.  Ray.  399,  which  had  been  re- 
ferred to  amongst  other  cases  on  moving  for  the  rule,  where  the  discharge  of 
a  prisoner,  upon  security  taken  by  the  under  sheriff  for  the  payment  of  the 
debt,  which  was  afterwards  regularly  received  by  him,  but  not  paid  over  to 
the  plaintiff  in  the  action,  was  said  to  be  the  ground  of  an  action  for  an  es- 
cape, but  not  of  the  debt.  There,  however,  the  prisoner  was  discharged  be- 
fore the  money  was  actually  received  by  the  under-sheriff. 

Oarrow  and  Lowes  shewed  cause  against  the  rule,  and  after  observing  that 
the  action  was  brought  merely  for  the  costs,  as  the  plaintiffs  might  at  any  time, 
after  the  payment  by  Bromley,  have  received  the  money  from  the  sheriff  by  ap- 
plication for  the  purpose,  they  contended  that  the  sheriff  was  bound  to  dis- 
charge his  prisoner  after  receiving  payment  of  the  debt  and  costs  ;  and  if  so, 
it  could  be  no  escape  ;  and  that  all  the  cases  which  had  been  cited  in  sup- 
port of  the  rule  were  distinguishable  from  this.  Langton  v.  Wallis  had  been 
already  distinguished ;  for  there  the  prisoner  was  liberated  upon  security 
only,  before  the  actual  receipt  of  the  money  by  the  sheriff.  The  plaintiffs 
did  not  call  for  a  return  of  the  writ  till  after  the  commencement  of  this  action. 
The  only  legitimate  object  of  the  process,  even  by  capias  against  the  person, 
is  to  secure  to  the  plaintiffs  the  payment  of  what  is  due  to  ihem  :  which  was 
done  when  the  money  was  paid  to  the  officer  who  was  charged  with  the  ex- 
ecution of  it.  It  is  not  a  vindictive  process,  which  it  would  be  if  the  prison- 
er might  still  be  kept  in  custody  after  satisfying  the  judgment.  The  sheriff 
must  be  considered  as  the  agent  of  the  plaintiffs  for  the  purpose  of  receiving 
the  money  for  them  ;  and  therefore  so  far  as  the  prisoner  was  concerned,  a 
payment  to  the  sheriff  must  be  considered  the  same  as  a  payment  to  the 
plaintiffs  themselves.  In  Taylor  v.  Baker,  2  Mod.  214.  T.  Jones,  97, 
the  payment  was  made  by  the  prisoner  to  the  marshal,  who  is  in  the 
same  situation  as  any  other  gaolet ;  which  is  very  different  from  the  situation 
and  authority  of  a  sheriff,  to  whom  the  original  writ  of  execution  is  direct- 
ed, and  who  is  to  make  bis  return  to  it:  and  it  is  admitted  in  this  case,  that 
payment  to  the  sheriff  upon  a  fieri  facias  would  be  a  good  discharge  of  the 
.debt,  and  it  is  only  doubted  whether  it  would  be  so  upon  a  capias  ad  satisfa- 
ciendum :  yet  there  can  be  no  distinction  in  substance  between  them,  the  object 
of  both  writs  being  to  obtain  the  payment  of  the  money  due.  But  the  Coon 
there  were  not  all  agreed  upon  the  point  in  judgment,  though  the  majority 
held  that  the  payment  to  the  marshal  could  not  be  pleaded  in  bar  to  an  action 
of  debt  on  the  judgment  by  the  original  plaintiffs  who  had  not  received  payment 
of  their  debt.  [Lord  Euenborough,  C.  J.  There  is  another  report  of  the 
case  of  Taylor  v.  Baker  in  Freeman,  453,  which  points  tnore  clearly  to  the 
ground  of  the  distinction  in  this  respect  between  execution  process  against  the 
goods,  and  against  the  person  ;*  stating  that  the  writ  of  fieri  facias  authorizes 
the  sheriff  to  levy  the  money  JbxiX  the  writ  of  capias  ad  satisfaciendum  on- 
ly authorizes  him  to  bring  the  body  into  court.]  Morton's  case,  2  Show.  139, 
is  to  the  same  effect ;  but  those  were  actions  of  debt  on  the  judgment  between 
the  original  parties,  between  whom  payment  to  a  third  person  may  not  be 
pleaded  in  bar :  but  it  does  not  follow  that  the  discharge  of  the  prisoner  upon 
the  payment  to  the  sheriff  may  be  treated  as  an  escape.  The  statute  3  6. 
1.  c.  15.  8.  17.,  in  requiring  the  sum  for  which  the  defendant  is  to  be  taken  in 
execution  to  be  indorsed  on  the  writ,  before  its  delivery  to  the  sheriff,  recog- 
nizes his  agency  for  the  plaintiffs  to  receive  the  money.  [Bayley)  J.  That 
is  for  the  purpose  of  ascertaining  the  poundage  due  to  the  sheriff  on  the 
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levy.]  The  statute  of  Westminster  2.(a)  on  which  the  action  of  debt  is  found- 
ed, also  recognizes  an  agency  in  the  sheriff;  for  it  is  intitled  "  the  Masters' 
remedy  against  their  Servants  and  other  Accomptants  ;"  and  it  warns  the  sher- 
iff to  take  heed  not  to  suffer  his  prisoner  to  escape  ;  otherwise  "  he  shall  be  an- 
swerable to  his  master  of  the  damages  done  to  him  by  such  his  servant,"  &c. 
It  would  be  inconsistent  with  this  statute  that  the  plaintiffs,  by  adopting  anoth- 
er form  of  action  against  the  sheriff,  should  be  able  to  get  rid  of  the  agency 
thus  recognized  by  the  legislature.  [Bayley,  J.  He  may  be  servant  or  agent 
to  a  certain  extent,  that  is  for  the  purpose  of  executing  the  writ:  but  here  the 
objection  is  that  he  has  not  executed  the  writ]  The  writ  comes  to  the  bands 
of  the  sheriff  immediately  from  the  plaintiffs'  attorney,  who  sets  him  in  mo- 
tion. 

Scarlett  and  BarnexoalL,  contra,  were  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  If  the  sheriff  on  tbe  receipt  of  the  money  had 
immediately  paid  it  over  to  the  plaintiffs,  before  any  action  brought,  perhaps 
an  ageney  might  have  been  intended :  but  here  the  plaintiffs  have  had  no 
benefit  whatever  from  their  writ.  By  that  writ  he  was  commanded  to  take 
and  keep  the  body  of  Bromley,  so  that  he  might  have  it  on  a  certain  day  at 
Westminster,  to  satisfy  the  plaintiffs  of  their  damages,  «fcc. ;  but  that  he  has 
not  done  ;  but  has  returned  that  he  took  and  detained  tbe  prisoner  until  he 
satisfied  him  (the  sheriff)  the  sum  indorsed  thereon  for  execution.  This  is 
not  a  compliance  with  the  command  of  the  writ.  The  sheriff  is  strictly  no 
agent  of  the  plaintiffs,  but  the  officer  of  the  court  for  the  execution  of  its  pro- 
cess,, and  he  cannot  substitute  one  mode  of  proceeding  in  lieu  of  another 
which  he  is  commanded  to  pursue.  No  authority  can  be  shewn  to  warrant 
the  sheriff  in  levying  upon  the  goods  under  a  writ  against  the  person.  Then 
can  tbe  plaintiffs,  who  elected  to  take  out  their  writ  against  the  person  of  their 
debtor,  have,  by  the  mere  act  of  the  sheriff,  his  own  responsibility  substituted 
in  the  place  of  the  body  of  their  debtor  ?  The  best  way  would  have  been  for 
the  sheriff,  after  having  fallen  into  the  error  he  bad  committed,  to  have  taken 
tbe  earliest  opportunity  of  moving  the  court  to  stay  the  proceedings,  on  pay* 
mejat  to  the  plaintiffs  of  their  original  demand,  and  of  all  subsequent  costs 
incurred,  or  bringing  the  money  into  court.  I  was  too  strongly  impressed  at 
the  trial  with  the  mischief  and  hardship  of  suffering  a  sheriff  to  detain  a 
prisoner  in  custody  after  receiving  full  satisfaction  of  tbe  demand  against 
him ;  but  he  had  strictly  no  authority  under  tbe  writ  to  deliver  him  til)  the 
plaintiffs  had  received  and  accepted  such  satisfaction.  The  sheriff  is  only  an 
agent  for  the  plaintiffs  for  the  limited  purpose  of  executing  the  writ,  and  he 
must  pursue  the  writ  and  be  ready  at  the  day,  not  with  the  money,  but  with 
tbe  body,  unless  the  party  himself,  who  sued  out  the  writ,  intetfere  and  agree 
to  the  liberation  of  the  prisoner  upon  receipt  of  the  money  which  has  been 
paid  to  the  sheriff.  Here  tbe  sheriff  took  the  money  from  his  prisoner,  but 
was  not  industrious  to  pay  it  over  to  the  plaintiffs ;  they  may  therefore  well 
complain  against  him  for  having  set  his  prisoner  at  large  before  they  were 
satisfied  their  demand,  contrary  to  the  exigency  of  the  writ.  If  the  sher- 
iff therefore  was  a  servant  to  them  to  a  certain  extent,  he  was  not  a  good  ser- 
vant, and  did  not  execute  that  which  he  was  commanded  to  do.  And  the  rea- 
son of.  the  distinction  between  personal  process  and  process  against  the  goods 
in  this  respect  is  well  pointed  out  in  Freeman's  Report  of  the  case  of  Taylor 
v.  Baker. 

Gross.  J.  was  of  the  same  opinion. 

Bayley,  J.(6)  It  was  the  duty  of  tbe  sheriff,  upon  a  writ  of  capias  ad 
satisfaciendum,  to  take  and  keep  the  body  of  his  prisoner  until  payment  of  the 

(a)  13  Ed.  1.  a  11.  referred  to  by  Buller,  J.  in  Bonafous  v.  Walkir,  2  Term  Rep- 
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(6)  Li  Blanc t  J.  wi§  absent  from  indiipoeition. 
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money  doe  to  the  plaintiffs,  and  not  merely  till  payment  to  himself.  If  die 
sheriff  therefore  do  recieve  the  money,  and  do  not  pay  it  over  immediately  to 
the  party  entitled  to  recieve  it,  bat  let  his  prisoner  go  at  large,  he  does  not 
pursue  the  command  of  the  writ,  and  is  guilty  of  an  escape. 

Rule  absolute. 


Clarke  v.  Hutching. 

U  East,  476.    Not.  8, 1811. 


A  tradesman  it  one  port  receiving  in  order  to  forward  foods  to  ■  person  it  another  port,  by  ■ 
common  eea  carrier,  does  not  sufficiently  perform  toe  order  by  depositing  the  goods  at 
the  receiving  home  of  audi  earrior,  with  direction*  to  be  forwarded  to  their  place  of  deoti- 


notorioQsly  limited,  be  not  specially  entered,  and  paid  i 
baa  an  implied  authority,  aod  it  ia  bis  daty  to  pay  any  < 
responsibility  of  the  carrier  to  the  party  from  whom 


nation,  if  the  goods,  being  mnch  above  the  Talon  of  6/.  to  which  the  carrier's  liability  was 

'  1  for  accordingly;  for  such  tradesman 
r  extra  charge  necessary  to  insure  the 
he  received  the  order,  though  only 
general  in  the  terms  of  k:  and  in  case  of  noo-delivery  by  the  carrier,  whose  responsibility 
was  lost  for  want  of  seen  special  entry  and  payment,  the  tradesman  cannot  reeorer  the  val- 
es of  the  goods  against  the  person  from  whom  be  received  the  order.  • 

THE  defendant,  who  lived  at  Goiport,  ordered  goods  from  the  plaintiff, 
who  lived  at  Plymouth,  and  who  sent  them  accordingly  to  the  receiving  house 
of  a  vessel  trading  for  this  purpose  between  the  two  places,  the  owners  of 
which  had  published  cards  and  sufficiently  established  a  notoriety  in  the 
place,  that  they  would  not  be  answerable  for  any  package  above  67.  unless  en- 
tered and  paid  for  as  such.  The  value  of  the  goods  sent  In  this  instance  was 
5R,  but  the  plaintiff  made  no  special  entry  or  payment  pursuant  to  the  notice. 
The  goods  in  fact  were  never  delivered  to  the  defendant,  and  no  further  ac- 
count was  given  of  them,  and  he  refused  to  pay  for  them  on  the  ground  that 
by  the  plaintiff's  neglect  in  not  making  a  special  entry  of  them  pursuant  to 
the  notice,  he  could  have  no  remedy  over  against  the  carriers.  Whereupon 
the  plaintiff  brought  assumpsit  for  goods  sold  and  delivered,  etc.  which  was 
triea  before  Graham,  B.  at  Exeter,  when  the  plaintiff  insisted  upon  the  deliv- 
ery to  the  common  carriers  as  an  execution  of  the  order  on  his  part,  and  that 
he  was  not  bound  to  incur  any  additional  ezpence  by  making  a  special  entry, 
without  the  direction  of  the  defendant,  to  whom  it  properly  belonged  :  the 
learned  judge  however  was  of  a  different  opinion*  and  nonsuited  the  plain* 
tiff. 

Lent,  Serjt.  now  moved  to  set  aside  the  nonsuit ;  contending  that  the  plain- 
tiff had  strictly  performed  all  that  he  had  authority  to  do  by  the  generality  of 
the  order,  by  having  deposited  the  goods  in  the  usual  and  ordinary  way,  to 
be  forwarded  by  the  common  carriers.  There  was  no  evidence  of  any  prior 
dealings  between  the  parties,  from  whence  a  more  special  authority  might 
have  been  implied  to  warrant  the  plaintiff  in  charging  the  defendant  with  an 
extra  price  for  the  carriage. 

Lord  Ellenborouoh,  C.  J.  The  plaintiff  cannot  be  said  to  have  deposited 
the  goods  in  the  usual  and  ordinary  way,  for  the  purpose  of  forwarding  them 
to  the  defendant,  unless  he  took  the  usual  and  ordinary  precaution,  which  the 
notoriety  of  the  carriers*  general  undertaking  required,  with  respect  to  goods 
of  this  value,  to  insure  them  a  safe  conveyance ;  that  is,  by  making  a  special 
entry  of  them.  He  had  an  implied  authority,  and  it  was  his  duty  to  do  what- 
ever was  necessary  to  secure  the  responsibility  of  the  carriers  for  the  safe  de- 
livery of  the  goods,  and  to  put  them  into  such  a  course  of  conveyance,  as  that 
in  case  of  a  loss  the  defendant  might  have  his  indemnity  against  the  carriers. 
The  rest,  of  the  court  assenting,  the 

Sale  was  refused. 
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The  King  v.  the  Inhabitants  of  the  County  of  Devon. 

14  East;  477.    Nov.  8, 1811. 


ura  other  county. 


THE  County  of  Devon  is  divided  from  the  county  of  Dorset  by  the  river 
Yarty,  over  which  there  is  a  bridge  maintained  by  Dorset,  the  inhabitants  of 
which  in  course  under  the  stat.  22  Hen.  8.  c.  5,  maintained  the  road  for  300 
feet  on  the  Devonshire  side  from  the  bridge,  as  part  of  such  bridge.  At  the 
distance  of  150  feet  from  the  bridge  on  the  same  side,  the  road  about  30  years 
ago  led  through  a  ford  occasioned  by  a  small  stream  which  runs  into  the  Yar» 
ty  ;  but  about  that  time,  in  order  to  avoid  the  inconvenience  of  the  ford;  a 
smaller  bridge  was  built  over  it  by  an  individual,  which,  having  been  generally 
used  by  the  public  ever  since,  was  considered  as  having  been  adopted  by  the 
inhabitants  of  the  county,  according  to  the  received,  rule  of  evidence  in  such 
cases.  The  smaller  bridge  having  lately  fallen  into  decay  and  requiring  re- 
pair, the  inhabitants  of  Devon  were  called  upon  to  repair  it ;  which  they  ob- 
jected to,  on  the  ground  that  being  within  300  feet  of  the  greater  bridge  over 
the  Yarty,  for  which  distance  the  county  of  Dorset  was  bound  to  maintain  the 
road,  as  part  of  that  bridge,  the  inhabitants  of  Devon  were  no  more  bound  to  , 
repair  the  smaller  bridge  than  they  were  to  repair  the  road  for  that  distance 
before  that  bridge  was  built,  though  lying  within  the  limits  of  their  county. 
Whereupon  this  indictment  was  preferred  against  them  for  the  non-repair  of 
the  smaller  bridge,  and  upon  the  trial  at  BrulgeuxUer,  in  the  adjoining  county 
of  Somerset,  a  verdict  passed  for  the  crown. 

Gifford  now  moved  for  a  new  trial  on  the  grounds  before  stated,  that  by  the 
statute  of  Hen.  8,  the  300  feet  of  road  from  the  end  of  the  great  bridge  was  to 
be  considered  as  part  of  the  bridge  itself;  which  was  repairable,  and  had  in 
fact  been  hitherto  maintained,  by  the  county  of  Dorset ;  and  if  public  utility 
required  a  secondary  bridge  within  that  distance,  it  must  be  considered  as  an 
appendage  by  law  to  the  other.  That  if  the  inhabitants  of  Dorset  were  not 
bound  to  repair  this,  as  being  a  substantive  bridge,  maintainable  by  anoth- 
er county,  they  might  equally  claim  to  be  relieved  from  the  repair  of  the  150 
intermediate  feet  of  road  lying  on  the  Devonshire  side,  or  at  least  of  a  propor- 
tion of  it 

Lord  Ellenbobough,  C.  J.  Before  the  building  of  the  new  bridge  the  in- 
habitants of  the  county  of  Devon  had  the  benefit  of  a  certain  portion  of  road 
within  their  own  limit,  repairable  by  the  inhabitants  of  Dorset,  as  an  append- 
age to  the  old  bridge.  But  instead  of  tbe  old  road  over  the  ford,  they  chose 
to  have  a  new  bridge  of  their  own :  but  they  cannot  throw  this  additional 
burthen  upon  the  inhabitants  of  Dorset.  Each  is  a  substantive  bridge  in  a 
different  county,  and  the  new  bridge  cannot  be  considered  as  an  appendage  to 
the  other.  The  stat.  of  Hen.  8,  attaches  equally  on  the  inhabitants  of  each 
county  in  respect  to  its  owp  bridge.  It  makes  no  difference  tbat  the  new 
bridge  was  first  built  by  an  individual,  if  it  were  afterwards  adopted  by  the 
public  as  of  public  utility.  While  it  continued  a  road,  it  was  repairable  as 
part  of  the  old  bridge ;  but  now  that  there  is  a  substantive  bridge  built  on  the 
Devonshire  side,  it  is  repairable  as  a  bridge  by  the  inhabitants  of  the  county  in 
which  it  is  situated}  according  to  the  statute. 
Per  Curiam^ 

Rule  refused. 

Vol.  Vn.  64     • 
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Hull  v.  Cooper. 

14  East,  479.    Not.  9, 1511: 

If  a  ship  be  insured  it  indfioma  certain  place,  where  fa  bet  she  knot  at  the  tiaae,  batarriree 
there,  after  tome  interval;  (bat  the  fact  ie  net  conMDaoioated  to  the  nnderwrfcen,  who  do 
not  call  for  information  on  the  •object;)  it  it  a  enettioo  Jbr  the  jaiy,  whether  the  delay 
whieb  intenrened  materially  varied  the  nek;  and  they  held  it  did  sot  in  a  eeee  where  i" 


ioaorance  being  effected  on  the  IStb  of  Jugiut,  in  London,  on  coeds  at  and  from  JBeftro- 
land  to  the  Baltic,  the  veafel  did  not  nil  from  the  Humn  till  the  17th,  to  which  was  to 
be  added  the  farther  time  for  her  reaching  BtiigeUnd. 

THIS  was  an  action  on  a  policy  of  insurance  on  goods,  at  and  from  HeU- 
edland  to  a  port  or  ports  of  discharge  in  the  Baltic,  which  was  tried  before 
Lord  Ellenborough,  C.  J.  at  Guildhall,  when  the  plaintiff  recovered  a  verdict. 
Marryat  now  moved  for  a  new  trial,  on  the  ground  of  suppression  of  material 
information  from  the  underwriters  at  the  time  of  effecting  the  policy :  this  was 
done  between  the  8th  and  13th  of  August,  while  the  ship  was  lying  in  the 
Thames,  from  whence  she  did  not  depart  till  the  27th  of  the  same  month  for 
Heligoland  in  ballast,  where  she  afterwards  arrived,  and  took  in  her  loading 
for  the  Baltic,  and  sailed*  on  the  voyage  insured,  and  was  afterwards  lost  or 
captured.  He  contended  that  the  underwriters  ought  to  have  been  informed 
of  the  situation  of  the  ship  when  the  insurance  was  effected,  as  from  the  terms 
of  it  tbey  might  naturally  conclude  that  the  ship  was  then  at  Heligoland. 
But  her  being  at  that  time  in  the  Thames,  from  whence  she  did  not  sail  till 
the  27th,  (and  some  days  more  must  have  intervened  before  she  reached  Heli- 
goland,) made  a  difference  in  the  risk  by  protracting  the  voyage  further  into  the 
winter  season.  He  admitted,  that  in  the  case  of  Btckwitk  v.  Sidebotham,  1 
Campb.  Ni.  Pri.  Cas.  116.  M.  48  Geo.  3,  rt  had  been  ruled  by  Lord  Ellen- 
borough  that  such  communications  were  not  necessary  to  be  made,  unless  par* 
ticular  information  was  called  for  by  the  underwriters.  There  the  fact  known 
to  the  assured,  and  not  communicated  to  the  underwriters  at  the  time  of  effect- 
ing the  policy,  was,  that  the  ship,  which,  with  her  cargo,  was  insured  at  and 
from  a  foreign  port,  (into  wbicb  the  put,  in  a  disabled  state,)  homewards,  was 
not  in  a  condition  to  receive  her  cargo  on  boa  id  till  she  had  undergone  con- 
siderable repair.  But  he  contended,  that  information  of  this  nature  ought 
more  properly  to  come  from  the  assured  who  knew  the  fact. 

Lord  Ellenborottgh,  C.  J.  When  a  broker  proposes  a  policy  to  an  under- 
writer on  a  ship  at  and  from  a  certain  place,  it  imports  either  that  the  ship  is 
there  at  the  time,  or  shortly  will  be  there ;  for  if  she  is  only  to  be  there  at  a 
distant  period,  that  might  materially  increase  the  risk.  But  it  has  never  been 
understood,  that  the  terms  of  such  a  policy  necessarily  imported  that  the  ship 
was  at  the  place  at  the  very  time,  so  as  to  make  the  assured  guilty  of  decep- 
tion if  she  were  not.  It  was  a  question  for  the  jury,  whether  the  intervening 
period  materially  varied  the  risk  in  this  instance  :  the  interval  being  from  the 
13th  to  the  27th  of  August,  with  the  additional  days  which  elapsed  from  her 
sailing  till  she  reached  Heligoland,  And  the  jury  were  not  persuaded  that 
the  risk  was  thereby  varied,  and  found  for  the  plaintiff. 

Grose,  J.  agreed. 

Batlbt,  J.(a).  It  was  a  question  for  the.  jury  to  say  whether  the  delay  in 
reaching  Heligoland  for  so  many  days  after  the  policy  was  effected  materially 
varied  the  risk. 

Rule  refused. 


(a)  L$  Blanc,  J.  wee  absent  from  fadsposhion. 
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Tait  v.  Levi. 

14  East,  481.    Nov.  11,1811. 

Whan  i*  •  policy  of  insurance  on  a  voyage  ap  the  Mediterranean,  on  the  eoaat  of  8p*int 
the  underwriters  atipalatod  teat  they  would  not*be  liable  higher  up  the  Mediterranean  than 
Tarragona*  the  assured  cooW  not  recover  where  the  eapuin  of  the  ship,  through  entire 
ignorance  of  the  coast,  whea  the  occasion  and  the  terms  of  the  policy  required  him  to  dis- 
tinguish, went  into  Barcelona,  an  enemy's  port  which  is  higher  np  than  Tarragona ;  for 
this  was  either  a  deviation  without  any  just  cause,  (and  on  this  ground  the  plaintiff  waa 
held  not  entitled  to  any  return  of  premium;)  or  there  waa  a  failure  of  an  implied  warranty 
en  the  part  of  the  assured,  that  a  captain  and  crew  of  competent  skill  and  knowledge  for 
the  declared  purpose  of  the  voyage  should  be  provided. 

THIS  was  an  action  on  a  policy  of  insurance  on  tbe  ship  Catherine  and 
foods,  at  and  from  Cork  to  the  snip's  loading  port  or  ports  on  the  coast  of 
Spain,  within  the  Straits  of  Gibraltar,  including  Tarragona,  and  not  higher 
up  the  Mediterranean,  during  her  stay  there,  and  from  thence  to  l/mdon ; 
with  liberty  to  discharge  and  take  in  goods  at  whatever  place  she  might  touch 
at,  &c.  Tarragona  was  then  in  possession  of  our  Spanish  allies,  but  Barcelona, 
another  port  of  Spain,  which  lies  further  up  the  Mediterranean,  was  in  pos- 
session of  the  French  enemy.  It  was  the  intention  of  tbe  captain  to  go  into 
Tarragona,  but  a  current,  as  be  supposed,  carried  the  vessel  beyond  it  in  tbe 
night,  and  the  captain,  being  entirely  ignorant  of  tbe  coast,  mistook  Barcelona 
for  Tarragona,  and  was  entering  the  former  port  when  he  was  captured 
by  the  French,  The  two  towns  were  proved  to  be  not  at  all  alike  in  their  ap- 
pearance from  the  sea.  *  Lord  EBenborongh,  C.  J.  before  whom  the  cause  was 
tried  at  the  sittings  in  London,  was  of-  opinion  that  tbe  underwriters  were  not 
liable  foT  this  crassa  negligentia  or  ignorantia  on  the  part  of  the  captain, 
which  did  not  amount  to  barratry,  as  not  being  a  wilful  misconduct  or  fraud 
on  his  part ;  and  therefore  nonsuited  the  plaintiff. 

The  Attorney- General  now  moved  to  set  aside  the  nonsuit ;  saving  that  it 
bad  never  been  decided  that  underwriters  were  not  liable  for  any  loss  arising 
from  the  negligence  or  ignorance  of  a  captain  in  this  respect,  which  did  not 
affect  his  capacity  as  a  seaman  to  navigate  the  vessel,  but  merely  his  igno- 
rance of  the  different  towns  on  the  coast  on  which  he  was  navigating.  It  must 
often  happen  in  the  course  of  voyages  that  the  captains  of  vessels  are  ignorant 
of  the  different  coasts  upon  which  they  are  navigating,  and  losses  may  accrue 
on  that  account ;  but  the  underwriters  have  never  been  held  to  be  thereby 
absolved,  for  they  even  engage  to  be  answerable  for  the  misconduct  of  the 
captain. 

Lord  Ellenborough,  C.  J.  If  such  misconduct  amount  to  barratry,  the 
underwriters  expressly  engage  to  indemnify  the  assured  against  it  But  here 
the  whole  and  anxious  object  of  the  underwriters,  for  which  they  expressly 
stipulated,  was  that  they  should  not  be  answerable  for  any  risks  higher  up  the 
Mediterranean  than  Tarragona ;  and  therefore  the  voluntary  exceeding  of 
that  limit,  through  the  ignorance  of  the  captain,  I  consider  as  a  deviation  from 
the  voyage  insured,  which  dischared  the  underwriters.  When  the  object  of 
the  contracting  parties  was  to  mark  the  real  limits  of  the  coast  on  which  tbe 
vessel  was  navigating,  and  when  the  point  of  danger  was  so  nigh  at  hand  to 
the  place  to  which  the  ship  was  bound,  which  was  the  utmost  limit  of  the  un- 
derwriters' engagement,  there  was  great  negligence  in  sending  a  captain  who 
was  totally  ignorant  of  the  coast,  as  it  was  in  proof  that  he  confessed  himself 
to  be.  He  only  supposed  that  it  was  a  current  which  carried  his  vessel  be- 
yond Tarragona  in  the  night ;  but  there  was  no  proof  even  of  that.  There 
was  then  no  just  cause  for  the  deviation ;  but  it  resulted  solely  from  his  igno- 
rance.   If  he  had  been  driven  off  Barcelona  by  stress  of  weather,  it  would 
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have  been  a  different  consideration.  I  think  the  case  against  the  assured  qua- 
cunque  via  data :  either  on  the  ground  of  a  deviation  from  the  limits  of  the 
voyage  described  in  the  policy*  without  any  just  cause ;  or  on  the  ground  of 
an  implied  warranty  to  provide  a  master  of  reasonably  competent  skill ;  which 
was  not  complied  with  by  sending  out  one  who  was  totally  ignorant  of  the  one 
port  and  of  the  other,  of  Tarragona  and  of  Barcelona,  when  it  was  the  im- 
mediate and  prominent  object  of  the  policy  to  distinguish  between  them. 

Gross,  J.  concurred. 

Le  Blanc,  J.  On  my  present  view  of  the  case,  there  appears  to  me  to 
have  been  an  incompetent  fitting  out  of  the  ship  with  a  proper  master  for  the 
purpose  of  the  voyage  insured.  The  ship  was  to  be  fitted  out  in  an  adequate 
manner  to  secure  ber  from  going  higher  up  the  Mediterranean  than  Tarrago- 
na, according  to  the  express  intention  of  the  parties ;  the  owners  shoold  there- 
fore have  put  on  board  a  captain  of  sufficient  skill  to  distinguish  the  port  of 
Tarragona  from  the  neighbouring  ports  on  the  coast ;  and  if  from  his  not 
knowing  one  port  from  another,  he  goes  into  an  enemy's  port  instead  of  the 
.  port  of  Tarragona,  which  it  was  his  duty  to  distinguish  under  this  policy, 
there  appears  to  me  to  be  a  want  of  sufficient  skill  in  the  captain  and  crew 
for  the  purpose  of  the  voyage  insured.'  But  I  am  not  prepared  to  say  that  in 
all  cases  a  captain  carrying  his  ship  by  mistake  into  another  port  than  that  to 
which  he  is  bound,  would  necessarily  be  a  deviation  so  as  to  avoid  the  poli- 
cy.    My  opinion  is  formed  on  the  special  circumstance  of  this  insurance. 

Baylbt,  J.  I  doubt  much  whether  this  case  can  be  put  on  the  ground  of 
deviation,  because  there  was  no  intention  in  the  captain  to  deviate,  but  he  in- 
tended to  go  into  Tarragona,  though  he  mistook  Barcelona  for  his  intended 
port  through  his  entire  ignorance  of  the  coast.  But  upon  the  ground  of  want 
of  competent  skill  and  knowledge  of  the  coast  on  the  part  of  the  captain, 
when  the  very  object  of  the  policy  required  discriminating  knowledge  in  that 
respect ;  and  there  being  no  other  part  of  the  crew  capable  of  supplying  that 
want  of  knowledge,  and  the  loss  happening  on  that  account,  I  am  of  opinion 
that  the  assured  is  not  entitled  to  recover. 

A  question  then  arose  as  to  the  right  of  the  plaintiff  to  a  return  of  premium, 
supposing  the  policy  never  to  have  attached,  for  breach  of  the  implied  war- 
ranty, and  that  the  case  did  not  turn  upon  the  subsequent  deviation ;  but 
Lord  EUenoorough,  C.  J.  said,  that  on  bis  present  view  of  the  question,  he 
could  not  advise  the  premium  to  be  paid  into  court;  for' if  the  captain,  with- 
out just  cause,  got  out  of  his  prescribed  limits,  be  got  out  of  the  policy  :  and 
the  majority  of  the  Court  appearing  to  concur  in  this,  the  rule  was  refused 
generally(l). 


Klingender  v.  Bond, 

U  East,  484.    No*.  11,  1311. 


A  wrong  description  of  the  person  to  whom  a  licence  from  the  crown  to  trade  whh  tbe  ene- 
my if  granted  invalidate*  it.  As  where  he  was  described  to  be  "  of  London,  merchant;" 
whereas  be  was  resident  at  the  time  at  Heligoland^  from  wbesee  be  passed  into  Germa- 
ny, intending  to  return  immediately  and  utllt  in  London. 

THE  action  was  upon  a  policy  of  insurance  made  the  30th  of  August 
1810,  on  goods  on  board  the  ship  Vrow  Hendrika,  from  Heligoland  to  the 
Baltic.  At  the  trial  before  Lord  EUenborough,  C.  J.  at  Guildhall  the  only 
question  made  was  upon  the  licence  granted  under  the  existing  orders  of  coun- 
cil. The  property  was  shewn  to  belong  to  Lemcke  of  Hanover,  and  the  ship- 
ment was  made  at  Heligoland  by  an  agent  of  his  of  the  name  of  Hampe, 

(1)  [Bat  see  Dixon  ?.  Saddler,  5  M.  &  W.  414.  8  do.  895.  Shot*  v.  Ben  tall,  7  R  & 
C.  798.  n.     jBtitfcv.  Jloyoi  JBsca.  ^m.  Co.  2  B.  &  Aid.  78.— W.] 
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who  was  described  in  the  licence  as  "  Hampe  of  London,  merchant ;"  bat  in 
fact,  though  he  was  just  about  to  leave  Heligoland,  where  he  had  been  re- 
siding some  time,  and  to  settle  in  London  he  was  not  yet  settled  here.  It  was 
thereupon  objected  that  the*  licence  was  void,  as  containing  an  incorrect  de- 
scription of  the  person  to  whom  it  was  granted  :  and  his  Lordship  being  of 
that  opinion  nonsuited  the  plaintiff. 

The  Attorney-General  moved  to  set  aside  the  nonsuit,  and  argued  that  as 
the  person  was  sufficiently  known  who  was  a  lawful  object  of  the  licence,  the 
addition  was  hot  material.  That  upon  application  to  the  licensing  office,  they 
did  not  consider  the  circumstance  as  of  any  consequence.  That  licences 
were  often  granted  to  A.  B.  &c.  and  other  British  merchants ;  and  no  inquiry 
was  made  as  to  the  other  persons  for  whom  it  was  granted  ;  though  he  ad* 
milled  that  they  must  connect  themselves  with  one  or  other  of  the  persons 
named.  That  it  was  clear  that  no  fraud  was  intended  in  this  case ';  but  the 
description  was  given  as  that  by  which  he  would  be  most  likely  to  be  best 
known,  being  then  immediately  about  to  settle  in  London. 

Lord  Ellenbo rough,  C.  J.  Hampe  said  at  the  trial  that  his  proper  resi- 
dence was  at  Heligoland  at  the  time.  That  he  resided  there  from  1806  to 
1809 :  that  he  then  went  to  Germany,  and  intended  coming  to  settle  in  Lon- 
don in  the  March  following.  How  then  can  I  say  that  he  was  properly  de- 
scribed in  the  licence  as  a  merchant  of  London  f  I  am  aware  that  instru- 
ments of  this  description  require  to  be  construed  with  some  latitude ;  but  I  am 
afraid  of  setting  loose  all  bounds  of  proper  description  in  them,  and  of  break- 
ing down  general  rules,  if  this  were  deemed  sufficient.  This  nonsuit  does 
not  bar  the  plaintiff's  action,  and  upon  another  trial  he  may  be  prepared  to 
tender  a  bill  of  exceptions,  if  so  advised,  to  the  judge  who  refuses  the  evi- 
dence of  the  licence  ;  but  as  I  cannot  think  the  nonsuit  wrong,  I  dare  not  con- 
sent to  grant  the  rule.  Should  such  a  description  be  deemed  not  to  invalidate 
the  licence,  there  never  will  be  a  licence  of  this  sort  that  will  describe  the 
person  correctly,  so  much  is  sought  to  be  concealed  in  these  matters. 

Per  Curiam,  Rule  refused. 


Moggridge  v.  Jones. 

14  East,  486.    Nov.  11,  1811. 


A.  having  agreed  to  execute  a  lease  of  premises  to  B.t  who  was  to  pav  a  certain  sum  for  it; 
if  B.,  who  was  let  into  possession,  accept  a  bill  for  the  consideration  money,  drawn  on 
bim  by  Jk.%  it  is  no  defenee  to  an  action  on  the  bill  by  A.  against  B.  that  the  former  refused 
to  execute  the  Jesse  ;  bat  his  remedy  is  oo  roe  agreement 

TO  an  action  upon  a  bill  of  exchange  for  200Z.  brought  by  the  plaintiff,  as 
drawer,  against  the  defendant,  as  acceptor,  the  latter  set  up  by  way  of  defence, 
at  the  trial  before  Lord  EUenborough,  C.  J.  at  Westminster,  that  there  was 
no  consideration  for  the  di awing  of  the  bill ;  for  that  the  money  for  which 
it  was  drawn  was  agreed  to  be  paid  in  consideration  of  the  plaintiff's  execut- 
ing a  lease  of  certain  premises  to  the  defendant ;  which  he  had  not  yet  done,, 
and  avowed  at  the  trial  that  he  never  meant  to  do.  The  terms  of  the  agree- 
ment in  this  respect  between  the  parties  were  to  this  effect.  Memorandum 
of  an  agreement  made  20th  July  1810.  E.  Moggridge  agrees  to  let,  and  /.. 
D.  Jones  to  take  (the  messuage  in  question,  being  a  house  in  Westminster)  to 
hold  from  the  29th  of  December  next  for  the  term  of  21  years,  under  the 
yearly  rent  of  120/.  "  And  the  said  E.  Moggridge  for  and  in  consideration 
of  5001.  to  be  paid  by  J.  D.  Jones  by  three  bills  to  De  drawn  by  E.  M.  and  to 
be  accepted  by  J.  D.  J.  bearing  date  this  day,  to  be  payable  thus,  one  bill  for 
200/.  payable  8  months  after  date,  &c.  doth  kertfyy  agree  to  execute  a  lease  of 
the  said  messuage  for  the  said  term,"  &c.    And  J.  D.  Jones  agrees  to  take  the 
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said  lease  at  the  said  yearly  rent,  &c.  and  execute  a  counterpart,  fee.  The 
defendant  was  immediately  let  into  possession  of  the  premises,  and  accepted 
the  bill  in  question,  with  the  other  two,  for  the  consideration  money ;  after 
which  the  plaintiff  refused  to  execute  the  lease,  lib  Lordship  however  held 
this  to  be  no  answer  to  the  action  on  the  bill ;  but  that  the  defendant  had 
another  remedy ;  and  the  plaintiff  recovered  a  verdict 

Garrow  now  moved  upon  this  statement  of  facts  for  a  new  trial,  on  the 
ground  that  as  between  these  parties  the  true  consideration  for  giving  the  ac- 
ceptance .might  be  entered  into ;  and  that  such  consideration  was  not  the 
mere  letting  of  the  defendant  into  possession,  as  the  plaintiff  now  contend- 
ed, but  the  performance  of  the  agreement,  by  the  actual  execution  of  a  lease, 
which  the  plaintiff  having  since  refused  to  do,  the  consideration  had  fail- 
ed. 

Lord  Ellbnbokough,  €.  J.  The  money  agreed  upon  for  the  premises 
would  have  been  payable  immediately,  but  for  the  convenience  of  the  defend- 
ant the  plaintiff  agreed  to  take  his  acceptances  at  a  future  day.  This  bill 
must  therefore  be  paid  in  course  when  doe ;  and  the  defendant  will  have  his 
remedy  upon  the  agreement  for  the  non-execution  of  the  lease. 

Per  Curiam*  Rule  refused. 


Doe,   Lessee  of  .Grundy  and  Others  v.  Clarke. 

14  East,  488.    Nov.  11, 1811. 

Where  a  pauper  had  been  pat  in  the  possession  of  a  cottape  40  yean  ago,  by  tbe  then  ex- 
isting overseen  of  the  poor,  and  had  continued  in  the  parish  pay,  and  the  cottage  had  beea 
from  time  to  time  repaired  by  different  Overseen  till  two  yean  ago,  when  tbe  pauper  dis- 
posed of  it  to  the  defendant,  aad  went  away  :  yet  held,  that  the  existing  overseen  eoeld 
not  maintain  ejectment  for  it,  having  no  derivative  tkle  as  a  corporation  from  their  preoY- 

{•  cessors,  so  as  to  connect  themselves  in  interest  with  the  overseen  by  whom  the  pauper  was 
pot  in  possession;  and  the  pauper  having  done  no  act  to  recognize  hie  holding  under  the 
demising  sets  of  overseen. 

CLARKE,  in  moving  to  set  aside  the  nonsuit  which  bad  taken  place  in 
this  case  before  Thompson,  B.  at  Leicester,  stated  the  circumstances  to  be,  that 
about  40  years  ago  a  pauper  of  the  name  of  Brooks  was  placed  in  the  cottage 
for  which  this  ejectment  was  brought  by  one  of  tbe  then  overseers  of  the 
poor,  and  had  continued  in  possession  till  two  or  three  years  ago,  when  he 
disposed  of  the  house  to  the  defendant,  (upon  what  terms  did  not  appear)  and 
went  away.  That  during  the  time  Brooks  dwelt  in  the  cottage,  the  parish 
officers  from  time  to  time  repaired  it,  and  he  continued  to  receive  parish  relief. 
There  were  two  demises,  one  by  the  existing  overseers,  and  the  other  hy  their 

Predecessors  in  the  office  at  the  time  when  Brooks  quitted.  The  learned 
udge  at  the  trial,  considering  that  tbe  overseers  of  the  poor  were  no  copora- 
tion,  and  that,  as  overseers,  they  could  have  no  legal  title  to  the  premises,  and 
that  there  was  no  evidence  of  any  acknowledgment  by  Brooks  of  holding  un- 
der tbe  former  overseers,  who  had  joined  in  tbe  demise,  nonsuited  the  plain- 
tiff. But  Clarke  now  contended  that  Brooks  having  been  in  possession  under 
the  first  set  of  overseers,  who  must  have  been  considered  as  his  landlords, 
if  he  were  not  in  the  situation  of  a  mere  servant  under  them,  could  not  in 
either  view  set  up  any  title  against  their  successors  in  office,  who  stood  in  the 
place  of  those  from  whom  he  received  the  possession. 

Lord  Ellenborough,  C.  J.  If  Brooks  had  done  any  thing  to  recognize  his 
holding  under  the  overseers,  that  might  have  done.  But  there  being  no  evi- 
dence of  that  kind,  how  can  the  overseers,  who  are  no  corporation,  make  oat 
a  legal  title,  in  themselves  to  the  premises  as  overseers.  There  is  no  connect- 
ing the  title  of  the  present  overseers  with  their  predecessors  who  put  Brocks 
into  possession. 
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The  other  Judjres  concurred :  and  Bayley,  J.  added,  that  neither  of  the  seta 
of  overseers  demising  had  put  Brooks  in  possession  ;  nor  had  he  done  any 
thing  to  recognize  holding  under  either  of  them. 

Rule  refused. 


The  Provost  and  Scholars  of  Queen's  College,  Oxford,  v. 

Hallett. 

14  East,  489.    Not.  11,  1811. 

An  action  oa  the  case  for  an  injury  to  the  inheritance  lies  by  the  reversioner,  pending  the 
term,  agaioat  the  tenant,  for  inclosing  and  culthratiag  waste  land  included  in  the  demise, 
and  foroontimitogthe  grievance. 

THIS  was  an  action  on  the  case  for  m  an  injury  done  to  the  inheritance,  in 
which  the  plaintiffs  declared  that  they  were  seised  in  fee  of  a  manor,  farm 
and  lands,  with  the  appurtenances,  at  Stoncham  in  the  county  of  Southamp- 
ton, by  ieason  whereof  they  were  entitled  to  have  for  themselves,  their  farm- 
ers and  tenants,  occupiers  of  the  said  manor,  farm  and  lands,  with  the  appur- 
tenances, common  of  pasture,  upon  a  waste  in  SUmeham,  ice.  That  the  de- 
fendant held  and  enjoyed  the  said  manor,  dec.  as  tenant  to  the  plaintiffs  by 
virtue  of  certain  demises  thereof  before  made  by  the  plaintiffs  for  the  remain- 
ders of  certain  terms  then  and  yet  to  come  and  unexpired,  (the  reversion  of 
the  said  manor,  dec  belonging  to  the  plaintiffs  and  their  successors,  dec.)  yet 
the  defendant  wrongfully  intending  to  injure  the  plaintiffs  in  their  reversiona- 
ry estate  and  interest  in  the  said  manor,  dec.  and  to  lessen  the  value  thereof, 
and  deprive  them  of  the  free  use  and  enjoyment  of  the  said  common  of  pas- 
ture for  themselves  and  their  future  tenants  of  the  said  manor,  dec.  whilst  the 
plaintiffs  were  so  seized  of  the  said  manor,  dec.  and  entitled  to  such  common 
of  pasture  as  aforesaid ;  and  whilst  the  defendant  eo  held  and  enjoyed  the 
said  manor,  dec.  as  tenant  thereof  to  the  plaintiffs,  to  wit,  on  the  1st  of  Janu- 
ary 1801,  and  on  divers  other  days  between  that  and  the  1st  of  September 
1810,  at  the  parish  of  Sioneham,  dec.  wrongfully  erected  fences  and  banks  on 
parts  of  TownhiU  common,  (the  waste  in  question,)  and  inclosed  and  sepa- 
rated part  of  it  from  the  remainder,  and  also  wrongfully  subdivided  the  same 
into  small  inclosures,  and  kept  and  continued  it  so  for  a  long  time,  dec.,  and 
wrongfully  ploughed  up  and  converted  great  part  into  tillage,  &e.,  whereby 
the  plaintiffs  were  greatly  injured  in  their  reversionary  estate  and  interest  in 
the  said  manor,  dec.  There  was  a  variety  of  counts  laying  the  case  in  diffe- 
rent ways,  some  of  which  only  charged  the  defendant  with  continuing  the 
grievances. 

It  appepj-ed  at  the  trial  before  Graham,  B.  at  Winchester,  that  in  1797  the 
plaintiffs  bad  leased  the  premises  mentioned  in  the  declaration  to  Mr.  Middle* 
ton  for  21  years,  who  conveyed  the  same  to  the  defendant  in  1909.  During 
the  time  it  was  held  by  Mr.  Middleton  he  inclosed  and  ploughed  up  the  great- 
er part  of  the  common,  and  the  defendant  after  his  purchase  inclosed  nearly 
the  remainder.  It  was  objected  by  Dampier,  that  as  the  lease  was  unexpired,, 
the  action  would  not  lie  against  the  defendant,  though  it  would  against  a 
stranger,  because  the  defendant  might  yet,  before  the  expiration  of  his  lease, 
restore  the  premises  to  their  former  condition,  and  deliver  them  up  in  that 
state.  The  objection  was  however  overruled,  and  the  plaintiffs  recovered  a 
verdict  with  nominal  damages.  The  same  objection  was  now  renewed  by 
Casberd  on  moving  for  a  new  trial.  But  the  Court  were  all  clear  that  the  ac- 
tion lay  for  the  present  injury  to  the  inheritance. 

Lord  EiABifBOBouGH,  C.  J.  It  is  an  injury  to  the  title  of  the  reversion- 
ers, and  a  present  damage  to  them.  Lord  Mansfield  held  that  building  a  wall, 
where  none  was  before,  was  sufficient  to  entitle  the  reversioner  to  this  kind 
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of  action  pending  the  lease,  though  it  might  be  polled  down  again  before  the 
lease  expired. 

Gross,  J.  •  Acts  of  this  kind  bare  been  held  over  and  over  again  to  be  a 
present  injury  to  the  estate  of  the  reversioner. 

Le  Blanc  and  Baylby,  Justices,  agreeing, 

Rule  refrsed. 


Weston  v.  Fournier  and  Another. 

14  East,  491.    Nov.   12,  1811. 

In  tropin  against  magistrates  for  an  act  done  by  them  ez  officio,  the  plaintiff  mint 
•hew  at  nisi  pries  that  he  proceeded  upon  a  writ  sued  oat  within  six  months  after  notice  to 
them  of  the  action,  a  It  hooch  there  be  a  coctinning  caose  of  action;  and  therefore  the  plain- 
tiff  most  shew  a  return  and  continuance  of  the  first  wii(  of  the  second  be  oat  of  the  time 
fixed  by  the  notice. 

THIS  was  an  action  of  trespass  against  magistrates,  which  was  tried  be- 
fore Lord  Ellenborough,  C.  J.  in  Surry,  and  the  only  question  was  whether 
the  action  was  brought  in  time.  The  arrest  of  the  plaintiff  under  the  warrant 
of  the  defendants  was  on  the  21st  of  November  1808,  and  he  continued  in  cus- 
tody up  to  last  July,  when  he  was  discharged.  The  writ  of  latitat  was  sued 
out  on  the  20th  of  May  1809 ;  and  the  next  process  proved  was  an  alias 
writ  sued  out  on  the  6th  of  February  1810,  and  the  memorandum  of  the  re- 
cord of  nisi  prius  was  of  Hilary  term  1810.  -  The  notice  of  action  to  the  mag- 
istrates was  on  the  10th  of  March  1809.  It  was  objected  at  the  trial,  that  as 
the  firat  writ  in  May  1809  was  not  returned,  and  there  was  no  proof  of  the 
service  of  that  writ,  the  alia*  writ  in  February  1810,  which  appeared  to  be  af- 
ter the  memorandum  of  the  nisi  prius  record,  could  not  be  connected  with  it 
in  continuance,  and  therefore  that  the  action,  which  must  by  the  statute  (a)  be 
commenced  and  prosecuted  within  six  months  after  the  cause  and  notice  of 
action,  was  out  of  time ;  and  his  Lordship  being  of  that  opinion  nonsuited  the 
plaintiff. 

JS.  Lowes  now  moved  to  set  aside  the  nonsuit,  and  contended  that  where 
the  action  was  brought  in  time,  it  was  immaterial  whether  it  had  been  regu- 
larly continued,  and  that  no  question  of  that  kind  could  be  entered  into  at  nisi 
prius,  where  all  the  prior  proceedings  must  be  taken  to  have  been  regular. 
in  Harris  v.  Woolford,  6  Term  Rep.  617,  where  the  return  of  the  first  writ 
was  held  necessary  to  be  shewn,  to  save  the  statute  of  limitations,  the  declara- 
tion was  not  delivered  till  much  more  than  a  year  after  that  writ  issued,  and 
therefore  could  not  have  been  taken  to  be  a  proceeding  upon  it  without  shew- 
ing its  return.  [Bayley,  J.  The  case  of  Stanwayq.  t.  v.  Perry,  2  Bos.  & 
Pull.  157,  presses  most.]  There  the  last  writ  was  out  of  time  for  the  cause 
of  action,  and  therefore  unless  it  were  connected  with  the  first  writ,  which 
was  in  time,  the  action  was  not  properly  commenced  :  but  here  was  a  con- 
tinuing cause  of  action  down  to  the  time  of  the  second  writ  [Bay ley,  J. 
Notice  on  the  10th  of  March  fixed  the  plaintiff  to  the  trespass  on  which 
he  meant  to  proceed,  and  he  was  bound  to  proceed  within  six  months  after 
that  notice :  and  then  the  second  writ  was  out  of  time,  as  in  the  former  case.] 

Lord  Ellenbobovoh,  G.  J.  The  plaintiff  was  bound  to  commence  his 
action  within  six  months  afteT  his  notice ;  and  he  did  sue  out  a  writ  within 
that  period ;  but  he  never  served  it,  and  there  was  no  return  to  it :  he  sued 
out  another  writ,  which  he  did  serve ;  but  that  was  out  of  time.  The  memo- 
randum does  not  help  him. 

Grose,  J.  agreed. 

Lb  Blahc,  J.    The  notice  fixed  the  plaintiff  to  a  date  from  which  ths 

(a).  24  Geo.  2.  c  44,  and  see  Lovtlact  v.  Or. 
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scrbseqoent  proceedings  were  to  be  reckoned :  if  no  notice  had  been  neces- 
sary* there  might  have  been  ground  for  the  argument. 

Baylby,  J.  The  suing  out  of  the  second  writ  was  at  least  prima  facie 
evidence  that  the  first  had  not  been  served.  In  Stanway  v.  Perry  both  the 
writs  were  in  the  sanm  term ;  bat  the  production  of  the  second  raised  a 
presumption  that  the  first  bad  not  been  served  ;  and  the  first  writ  only  be- 
ing in  time)  it  became  necessary  to  shew  its  return. 

Rule  refused. 


Lynch  and  Another  v.  Dunsford,  in  Error. 

14  East,  494.    Nov.  12, 1811, 

An  iarareoce  was  effected  on  goods  on  board  ship  or  skips  from  the  Canary  Islands  to 
London  ;  and  at  the  time  the  assnred's  agent,  who  affected  the  poller,  knew  that  one  of 
the  ship  or  snips  was  named  the  President ;  and  at  too  aame  time  there  waa  a  paper  of 
eommoaicetiofi  stock  np  at  Lloyd's,  that  "  the  Howard,  Marsh,  armed  off  Dover  from 
Tsntrtfe;  sailed  24th  olt  ;  on  the  27th,  off  the  Salvages,  fell  in  with  the  Pruident, 
Ovens,  from  Lamar  etU,  deep  and  leaky ;"  But  the  agent  did  not  communicate  bis  know- 
ledge of  the  ship's  aame  to  the  underwriters  :  held  that  the  policy  waa  thereby  avoided, 
thoogh  the  intelligence  afterwards  tamed  oat  to  bo  false. 

THE  plaintiffs  brought  their  action  in  tbe  court  of  Common  Pleas,  and 
declared  in  tbe  common  form  against  the  underwriters,  upon  a  valued  policy 
of  insurance  made  on  tbe  26th  of  November  ]808>  by  R.  Jones  as  agent,  as 
well  in  his  own  name  as  for  all  persons  interested*  on  goods  on  board  ship  or 
skips  at  and  from  all  or  any  of  the  Canary  Islands  lo  London,  for  a  premium 
of  10  guineas  per  cent. ;  and  the  plaintifis,  for  whom  the  policy  was  affected, 
averred  that  goods  to  tbe  value  of  the  sum  insured  were  then  laden  on  board 
of  divers  ships,  to  wit,  on  board  a  ship  called  the  President,  and  two  other 
ships  called  the  Anna  Margaret  and  Friendship,  to  be  carried  upon  tbe  voy- 
age insured ;  and  that  the  President,  and  the  other  ships  afterwards,  on  the 
26th  of  October  1808,  sailed  with  the  goods  on  board  from  the  Canary  Islands 
on  the  voyage  insured ;  and  though  the  Anna  Margaret  duly  arrived  with 
her  cargo  at  London,  yet  that  the  President,  with  a  great  part  of  the  said 
goods  on  board,  was  captured  as  prize  during  the  voyage,  ana  the  Friendship, 
with  other  part  of  "the  goods  on  board,  after  sailing,  was  wrecked  and  lost  by 
the  perils  of  the  sea  at  one  of  the  Canary  Islands.  On  non  assumpsit  plea- 
ded,tbe  jury,  at  the  trial  before  Lord  C.  J.  Mansfield,  at  Guildhall,  found  a 
special  verdict  in  substance  as  follows* 

Tbe  plaintiffs  were  interested  to  tbe  full  amount  of  the  goods  insured;  and 
the  only  k>9s  they  sought  to  recover  was  confined  to  the  value  of  the  goods 
shipped  on  board  tbe  President,  which  sailed  from  the  Canary  Islands  on 
tbe  voyage  insured  on  the  28th  of  October  1808,  and  was  captuied  in  the 
British  Channel  by  a  French  privateer  on  the  18th  of  November  1808,  and 
thereby  totally  lost.  On  the  22d  of  November  1808,  a  paper  writing,  as  fol- 
lows, was  stuck  up  at  Lloyd's  Coffee-House :  "  The  Howard,  Marsh,  ar- 
rived off  Dover  from  Teneriffe :  sailed  24th  ultimo :  on  the  27th  off  the 
Salvages  fell  in  with  the  President,  Owens,  from  Lanzarette,  and  parted  from 
her.  she  being  deep  and  leaky."  It  did  not  appear  by  whose  authority  or 
direction  such  paper  was  stuck  up ;  but  the  information  it  professed  to  com- 
municate, as  far  as  it  related  to  the  said  ship  tbe  President,  was  unfounded 
and  false:  the  President  was  neither  deep  nor  leaky  during  any  part  of  the 
voyage  insured,  but  on  the  contrary  was  in  a  perfectly  sea-worthy  condition 
at  and  from  the  time  of  sailing  until  and  at  the  time  of  her  .capture.  When 
the  policy  was  effected  R.  Jones  knew  that  such  paper-writing  was  on  the  board 
at  Lloyd's:  lis  also  knew  that  the  said  ship  the  president  was  one  among 
others  of"  the  sho>  on  ships"  whose  cargoes  were  intended  to  be  insured  by  this 
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policy;  the  same  being  a  continuation  of  other  policies  on  the  i 
and  he  had  a  bill  of  lading  in  his  possession,  by  which  he  was  informed  that 
part  of  the  interest  insured  by  this  policy  per  ship  ob  ships  was  loaded  en 
board  the  President ;  and  R.  Jones  did  not,  at  the  time  the  defendant  under- 
wrote the  policy,  inform  him  that  part  of  the  goods  insured  by  such  policy  had 
previously  been  shipped  on  board  the  President  for  the  voyage  insured  But 
whether,  on  the  whole,  the  defendant  undertook  and  promised  aa  alleged  in 
the  declaration,  the  jury  submitted  to  the  court,  and  found  accordingly ;  esti- 
mating the  damages  at  1042.  11*.  (upon  the  defendant's  subscription  of  2002.) 
if  the  plaintiff  were  entitled  to  recover.  And  in  last  Hilary  term,  the  coon  of 
Common  Pleas,  after  argument,  gave  judgment  for  the  defendant ;  on  which 
this  writ  error  was  brought. 

Pell,  Serjt.  in  support  of  the  plaintiff  in  error,  observed  that  no  fraud  was 
found  in  the  agent,  in  not  making  the  communication  of  the  supposed  intel- 
ligence to  the  underwriters,  and  therefore  none  was  to  be  presumed.    Here 
the  intelligence  was  not  true,  nor  did  it  appear  to  rest  on  any  authentic  ground ; 
and  a  person  effecting  an  insurance  cannot  be  obliged  to  communicate  every 
idle  rumour  circulated  upon  no  responsibility.     The  only  cases  bearing  any 
similitude  to  this  are  those  of  Da  Costa  v.   Sandrett,  2  r.   Wms.   170,  and 
Seaman  v.  Fonnereau,  2  Strfu  1183.    It  may  be  collected  from  the  first,  that 
the  ship  was  captured,  and  that  the  assured  had  doubtful  intelligence  of  that 
event,  which  not  having  communicated  to  the  underwriters,  it  was  held  to 
avoid  the  insurance :  but  the  fact  was  true.     In  the  other,  the  assured's  agent 
had  received  intelligence  which  gave  reason  to  fear  that  the  ship  was  lost  in  a 
gale  of  wind ;  which  however  was  not  correct :  but  she  was  soon  aAerwsrdi 
captured ;  and  the  withholding  from  the  underwriters  of  the  intelligence  re- 
ceived was  deemed  to  avoid  the  policy.    There  the  intelligence  was  partly 
true ;  the  ship  was  leaky,  and  there  was  a  hard  gale  the  day  after  she  was  met 
with  at  sea ;  all  which  it  was  important  for  the  underwriters  to  know.    Bot 
here  the  intelligence  being  false,  if  the  party  were  still  bound  to  communicate 
it,  he  is  made  the  instrument  of  increasing  bis  own  premium  without  any 
real  cause.     Suppose  there  was  a  rumour  of  this  sort  which  the  assured  knew 
to  be  false,  would  he  still  be  bound  to  communicate  it  f    Then  where  it  is 
a  mere  rumour,  resting  upon  no  probable  authority*  may  he  not  take  bis 
chance  of  the  event?  If  it  turned  out  to  be  true,  the  policy  .would  be  avoided; 
if  false,  it  would  be  immaterial. 

Lens,  Serjt.,  contra,  was  stopped  by  the  court. 

Lord  Ellbnborough,  C.  J.    The  question  is,  whether  the  assured's  agent 
was  bound  to  communicate  to  the  underwriters  a  material  fact  within  his  own 
knowledge,  as  coupled  with  the  report  made  relating  to  the  supposed  risk  they 
were  about  to  insure,  which  report  afterwards  turned  out  not  to  be  true. 
Now  the  duty  of  the  assured  or  his  agent  in  making  such  communication*  of 
material  circumstances  within  their  knowledge  must  attach  at  the  time  of 
effecting  the  insurance,  and  cannot  depend  upon  the  subsequent  event  There 
is  no  case  perhaps  exactly  like  this  in  species,  but  others  have  been  decided  in- 
volving the  same  principles,  that  the  assured  is  bound  to  communicate  to  the 
underwriters  every  thing  material  to  the  risk  within  his  knowledge  at  the  tine. 
Here,  coupling  the  peculiar  knowledge  which  the  agent  had  of  the  name  of 
the  ship,  on  board  of  which  the  goods  were  loaded,  with  the  information 
contained  in  the  paper  stuck  up  at  IIoytTs,  it  cannot  be  said  that  the  fact  was 
riot  material  to  be  communicated  to  the  underwriters.    With  the  koowtedge 
of  such  a  fact  kept  back  from  them,  can  they  be  said  to  have  contracted  upon 
equal  terms  ?    The  intelligence  announced  in  the  paper  at  Lloyd's  was  noth- 
ing to  the  underwriters,  unless  they  had  the  means  of  applying  it  to  the  par- 
ticular ship  or  goods  in  which  the  assured  were  interested.    If  the  onder* 
writers  had  had  the  knowledge  possessed  by  the  assured,  it  might  have  bees 
a  question  with  them  whether  they  would  have  insured  at  all;  or  if 
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they   did,    whether  they  would  not   have  required  an  enchanced  premi- 
um. 

Bjlylet,  J.  The  assured**  agent  is  blameaUe,  not  for  not  communicating 
the  Tumour,  but  for  not  communicating  to  the  underwriters  a  fact  material 
with  reference  to  that  rumour,  which  fact  was  within  his  knowledge,  so  as  to 
enable  them  to  apply  it  to  the  rumour,  and  exercise  their  judgment  accor- 
dingly. As  to  the  assured  taking  the  chance  of  the  event  upon  himself;  he 
did  not  tell  the  underwrites  of  the  fact  within  his  knowledge,  and  that  he 
was  willing  to  take  that  chance  upon  himself,  but  he  took  the  chance  of  their 
finding  out  his  knowledge  of  the  fact  of  it  afterwards  turned  out  to  be 
true. 

Per  Curiam,  Judgment  affirmed(a). 


Graham  t.  Jackson. 

14  East,  498.    Nov.  12,1811. 

Under  a  contra*  to  porehaae  800  too*  of  Cetmpeacky  logwood,  at  861.  per  too,  &c.  to  bo  of 
real  merchantable  quality;  and  each  ae  might  bo  determinable  to  be  otherwise  by  impar- 
tial judges  to  be  rejected;  the  vendee  ia  bound  to  take  ao  much  of  the  wood  tendered  aa 
tamed  oat  to  be  of  the  eort  described  at  the  contract  price  ;  though  it  appeared  at  the  time 
that  a  part  which  wee  afterwards  aecertained  to  be  26  ont  the  800  tone,  waa  of  a  different 
and  inferior  description. 

THE  defendant  contracted  to  purchase,  and  the  plaintiff  to  sell,  a  certain 
quantity  of  Campeachy  logwood,  and  the  memorandum  of  the  contract  in  the 
broker's  bought  and  told  notes  was  in  substance  as  follows :— -"  Bought  of 
the  plaintiff  300  tons  of  Campeachy  logwood,  shipped  at  New  York,  at 
351.  per  ton,  by  approved  bills  at  4  months.  The  wood  to  be  of  real  merchan- 
table quality.  Such  aa  may  be  determined  to  be  otherwise  by  impartial  judges, 
to  be  rejected,"  &c.  An  action  having  been  brought  by  the  plaintiff  against 
the  defendant  for  the  non-performance  of  this  contract,  the  defendant 
having  refused  to  accept  any  part  of  the  logwood,  because,  as  he  alleged, 
the  whole  waa  not  Campeachy  logwood;  and  Lord  EUenhorough,  C.  J. 
having  been  of  opinion,  at  the  trial  at  .Guildhall,  that  the  defendant  was  bound 
to  take  that  which  was  Campeachy  logwood  ;  it  was  agreed  to  refer  the  cause 
to  an  arbitrator  to  decide  what  was  Campeachy,  and  the  sum  due  to  the  plain- 
tiff for  the  same ;  and  he  found  that  284  out  of  the  300  tons  were  Campeachy, 
and  awarded  the  defendant  to  pay  to  the  plaintiff  the  contract  price  of  352. 
per  ton  upon  that  quantity,  to  the  amount  of  9,9402. 

The  Attorney- General  now  moved  to  set  aside  the  award,  and  argued  that 
till  it  was  ascertained  bow  much  of  the  300  tons  was  Campeachy  and  of  a 
real  merchantable  auality,  the  defendant  could  not  tell  to  what  amount  he  was 
to  give  the  bills ;  it  being  now  admitted  that  the  whole  quantity  did  not 
correspond  with  the  contract.  He  therefore  contended,  that  the  defendant' was 
not  bound  by  the  contract  price  for  a  part  only  of  the  stipulated  quantity,  and 
that  the  arbitrator  ought  not  to  have  allowed  the  full  contract  price  for  that 
which  was  Campeachy,  but  only  the  difference  between  the  contract  price  and 
what  the  article  would  have  sold  for  at  the  time  when  the  true  quantity  of 
Campeachy  logwood  to  be  paid  for  by  the  defendant  was  ascertained. 

But  the  Court  were  of  opinion  that  the  arbitrator,  who  was  put  in  the  place 
of  the  jury,  had  done  right  in  giving  the  contract  price  for  the  quantity  found 
to  be  Campeachy ;  the  defendant  having  repudiated  the  whole  contract,  and 
refused  to  accept  any  part  of  the  logwood  when  it  was  first  offered  to  him ; 
and  that  the  plaintiff  had  a  right  to  stand  upon  the  contract 

Rule  refused. 

(a)  Vide  FUxktrixrt  v.  Marthtr,  I  Term  Rep.  12. 
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Sanderson  v.  Bowes  and  Others. 

14  East,  500.    Nov.  1,  1811. 

A  promissory  note  of  the  defendants'  promising  to  pey  so  mad)  at  Umr  banking-hamme  at 
W.  requires  a  demand  of  payment  there  m  order  to  give  the  holder  •  eaose  ef  action,  if  it 
be  not  paid. 

THE  plaintiff  declared  in  assumpsit  upon  a  promissory  note,  as  bearer 
thereof,  against  the  defendants  as  the  makers :  and  stated  in  his  first  count 
that  whereas  M.  F.  (one  of  the  defendants,)  for  himself  and  the  other  defend- 
ants, heretofore,  to  wit,  on  the  1st  of  September  1806,  at  Workington,  in  the 
county  of  Cumberland,  to  wit,  at  London,  &c.,  according  to  the  form  of  the 
statute,  made  a  certain  note  in  writing  commonly  called  a  promissory  note, 
and  thereby  on  demand  promised  to  pay  at  the  banking  house  there,  to  wit,  at 
Workington  aforesaid,  to  one  R.  Nelson  or  bearer,  the  sum  of  li.  1*.  value 
received ;  and  the  plaintiff  afterwards,  to  wit,  on  the  same  day  and  year  afore* 
said,  at  London,  dec.  duly  became,  and  before  and  at  the  time  of  the  exhibiting 
of  this  bill  was  and  stilt*  is,  the  bearer  of  the  said  note ;  whereof  the  defend- 
ants afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  London,  &c.  had  no- 
tice ;  by  reason  of  which  premises,  and  by  force  of  the  statute,  &c  the  de- 
fendants became  liable  to  pay  to  the  plaintiff  the  said  sum  of  money  in  the 
said  note  specified,  according  to  the  tenor  and  effect  of  the  said  note.  And 
being  so  liable,  the  defendants  in  consideratiou  thereof,  afterwards,  to  wit,  at 
London,  Sec.  undertook  and  promised  the  plaintiff  to  pay  him  the  said  sum  of 
money  in  the  said  note  specified,  according  to  the  tenor  and  effect  of  the  said 
note.  There  were  several  other  counts  on  similar  notes,  and  also  the  com* 
mon  counts  for  money  paid,  money  had  and  received,  and  upon  an  account 
stated  ;  and  then  the  declaration  concluded — Yet  the  defendants,  not  regard- 
ing their  said  several  promises  and  undertakings  so  by  them  in  manner  and 
form  aforesaid  made,  &c.  have  not  yet  paid  the  said  several  sums  of  money, 
dec.  to  the  plaintiff,  although  often  requested :  but  the  defendants  to  pay  the 
same,  or  any  part  thereof,  have  hitherto  altogether  refused,  and  still  do  refuse, 
to  the  damage  of  the  plaintiff  of  302.,  &r.  The  defendant  demurred  generally 
to  all  the  counts  on  the  promissory  notes,  and  pleaded  the  general  issue  to  the 
money  counts. 

Richardson  in  support  of  the  demurrer.  This  case  is  not  affected  by  the 
late  determination  of  this  Court  in  Fenton  v.  Govndry,  13  East,  459,  which 
was  the  case  of  an  acceptance ;  for  an  acceptance  is  no  part  of  the  original 
bill  of  exchange ;  the  acceptor  coming  in  collaterally  to  the  bill,  and  oeing 
at  liberty  to  accept  it  or  not  as  he  pleases.  There  is  no  dec i son  of  the  Court 
therefore  on  this  point,  and  the  only  case  that  bears  against  the  plaintiff  is  that 
of  Wild  v.  Rennards(a),  where  Bayley,  J.  held  that  if  a  promissory  note  were 
made  payable  at  a  particular  place  there  was  no  necessity  for  proving  that  it 
was  presented  there  for  payment  in  an  action  against  the  maker :  but  it  does 
not  appear  there  that  the  place  of  payment  was  incorporated  in  the  note. 
[Bayley,  J.  As  far  as  I  recollect,  the  place  was  not  incorporated  in  the  note, 
but  was  mentioned  in  a  memorandum  at  the  foot  of  it.]  In  Saunderson  v. 
Judge,  2  H.  Blac.  509,  the  principal  point  decided  was  that  the  note  need  not 
be  presented  to  the  party  himself,  but  that  a  presentation  at  the  place  pointed 
out  in  the  note  as  the  place  of  payment  was  sufficient :  and  as  to  what  was 
said  concerning  the*  memorandum  being  part  of  the  contract  of  not,  it  was  ex- 
tra-judicial. But  there  also  it  appeared  that  the  place  of  payment  was  not  in- 
corporated, as  as  here,  in  the  body  of  the  note,  but  in  a  memorandum  at  the 

(a)  Sittings  in  Hil.  term  1809,  cited  in  1  Camp.  426. 
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foot  of  it  Other  cases  of  tins  description  were  tried  on  the  last  Northern  cir- 
cuit, sofoeat  CorJufoand  others  at  Lancaster,  in  all  of  which  Wood,  B.  held 
that  application  for  payment  was  necessary  to  he  made  at  the  place  where  the 
notes  were  made  payable.  At  Lancaster,  he  said  that  he  had  considered  the 
subject  again  since  the  trial  of  the  first  eases  at  Carlisle,  and  was  quite  satis- 
fied that  application  should  be  made  at  the  place  of  payment  mentioned.  If 
it  be  considered  on  principle,  there  is  nothing  to  prevent  patties  from  making 
their  contracts  in-  what  form  they  please,  and  the  terms  of  them  mast  be  abid- 
ed by.  lie  then  referred  to  a  class  of  cases  collected  by  Mr.  Serjt  Williams, 
in  a  note  on  fork*  t.  Trippet,  1  Sauitd.  33,  where  a  distinction  is  taken  be- 
tween a  promise  to  pay  a  mere  duty  upon  request,  which  needs  no  actual  re- 
quest :  and  a  promise  to  pay  a  collateral  turn  upon  request,  where  there  must 
be  an  actual  request :  but  the  Court  said  that  he  need  not  labour  that  point 
He  observed  that  the  principal  of  all  those  eases  was,  that  where  the  request 
was  part  of  the  contract,  it  must  be  averred  in  the  declaration  and  proved. 
Here  then  it  appears  that  a  request  of  payment  at  the  particular  place  named 
hi  the  note  is  necessary  to  give  the  cause  of  action,  because  both  the  request 
and  the  place  are  part  of  the  contract  A  banker  has  a  particular  place  where 
all  his  money  ie  deposited,  and  where  all  his  clerics  are  prepared  to  answer 
demands  opon  him ;  and  there  is  no  role  of  law  to  restrain  him  from  making 
his  notes  payable  at  that  particular  place,  and'  not  elsewhere.  He  cannot  be 
prepared  to  pay  all  his  notes  at  any  other  place  where  he  may  happen  to  be 
at  the  time,  and  the  inconvenience  would  be  excessive  if  he  were  liable  to  be 
called  opon  elsewhere. 

Holroyd,  contra.  Upon  a  contract  of  this  nature  it  is  not  necessary  to  allege 
any  special  request  either  as  to  time  or  place.  The  essence  of  the  contract  is 
a  promise  to  pay  the  money  every  where,  and  the  action  itself  is  a  sufficient 
demand.  It  may  be  admitted,  that  this  is  distinguishable  in  the  form  of  the 
contract  from  the  late  case  of  Fenian  v.  Goundry,  13  East,  450,  but  it  must 
be  governed  by  the  same  principle.  Would  not  an  indorser  upon  default  of 
the  makers  be  liable  to  pay  the  note  any  where  f  The  distinction  is  well 
taken  in  the  cases  referred  to  in  the  note  m  Saunders,  that  where  a  plaintiff 
sues  for  a  duty  and  not  for  a  collateral  sum,  be  need  not  allege  a  special  re- 
quest :  but  here  the  plaintiff  sues,  not  for  a  collateral  sum,  but  for  a  debt  due ; 
for  it  is  expressed  to  be  for  value  received  :  the  party  to  whom  the  note  is 
made  payable  might  have  brought  an  action  for  money  bad  and  received. 
Where  an  acceptor  engages  to  pay  money  at  a  day  certain,  no  special  request 
is  necessary  to  be  alleged  or  proved :  neither  is  it  in  the  case  of  a  drawer : 
why  then  should  it  be  otherwise  where  the  promise  stated  is  to  pay  at  a  par* 
ticuiar  place  ?  In  the  case  of  a  bond,  where  a  condition  is  stated  to  do  a  par* 
titular  thing,  the  penalty  is  not  saved  by  the  obligee  not  having  done  some- 
thing which  he  engaged  to  do,  unless  his  omission  obstructed  the  obligor  and 
prevented  him  from  doing  the  act,  and  be  did  all  he  could  towards  die  per* 
formance  of  it  The  cases  upon  this  subject  are  collected  in  2  Com.  Dig.  title 
Condition,  L.  4,  5.  [Bayley,  J.  looking  over  the  rases  collected  under  the 
same  title  G.  9,  referred  to  one,  which  says,  that  if  a  place  certain  be  limited 
for  payment,  the  party  is  not  bound  to  pay  it  any  where  else,  for  this  is  cited 
1  Rol.  Abr.  445.  I.  52.  444. 1.  7.]  A  tender  and  refusal  is  equivalent  to  pay- 
ment against  the  suit  of  the  party ;  but  where  the  obligation  is  to  pay  to  a 
third  person,  a  tender  and  refusal  will  not  save  the  bond.  If  the  obligor  en- 
gage to  go  to  a  particular  place  to  pay  the  money,  he  must  go  there  with  it, 
and  the  bond  is  not  saved  if  he  do  not,  though  the  obligee  were  not  at  the 
ptace  ready  to  receive  it.  If  the  condition  of  the  bond  be  that  the  obligor 
will  enfeoff  the  obligee  of  certain  land  on  a  particular  day,  it  is  not  sufficient 
in  an  action  on  the  bond  for  the  obligor  to  say  that  the  obligee  did  not  attend 
at  the  day,  but  the  obligor  most  shew  that  he  went  to  the  land  and  executed 
the  feoffment,  and  was  ready  to  have  delivered  seisin,  but  that  the  obligee  was 
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not  there  to  receive  seisin.  So  in  covenant  for  non-payment  of  rent,  the 
lessee  may  plead  that  he  went  on  the  land  on  the  day,  <&c  ready  to  pay  the 
rent,  and  that  no  one  eame  to  receive  it  on  the  part  of  the  lessor.  This  there- 
fore is  at  most  matter  of  defence.  Where  a  party  promises  to  pay  money  at 
a  particular  place,  be  may  not  be  bound  to  pay  it  elsewhere ;  bat  it  comes 
properly  by  way  of  defence  for  him  to  shew  that  he  was  ready  at  the  time  and 
-place  to  pay  the  money,  and  that  the  plaintiff  was  not  there  ready  to  receive 
it.  [Lord  Ellenborough,  C.  J.  Those  are  cases  where  money  is  to  be  paid, 
or  something  to  be  done,  at  -  a  particular  time  as  well  as  place ;  therefore  the 
party  may  readily  make  an  averment  that  he  was  ready  at  the  time  and  place 
to  pay,  and  that  the  other  party  was  not  ready  to  receive  it :  but  here  tbe  time 
of  payment  depends  entirely  on  the  pleasure  of  the  holder  of  the  note.]  In  1 
Roll.  Abr.  443. 1.  20,  is  a  case  of  an  engagement  to  deliver  goods  at  Rotter- 
dam upon  request;  aod  tbe  Court  held  that  a  request  at  Rotterdam  was  not 
necessary,  but  might  be  made  elsewhere.  This  being  a  duty,  no  special  re- 
quest was  necessary,  but  the  action  is  a  sufficient  request;  and  there  is  a 
breach  of  tbe  promise  by  non-payment  on  such  demand.  And  as  to  the 
place,  it  is  matter  of  defence  for  the  defendant  to  plead  that  he  was  always 
ready  to  pay  at  the  banking-house  at  Workington.  It  is  no  part  of  the  plain- 
tiff's cause  of  action,  which  is  the  breach  of  the  promise  to  pay  the  money, 
but  a  master  of  defence  to  be  pleaded,  that  the  defendant  was  ready  at  all 
times  at  tbe  place  stipulated  to  make  the  payment.  A  plea  of  tender  alone 
would  not  be  sufficient  in  these  cases  without  bringing  the  money  into  court, 
which  transfers  tbe  payment  to  another  place.  [It  having  been  suggested  that 
there  was  a  general  refusal  alleged  at  the  conclusion  of  the  declaration  which 
might  include  a  refusal  at  the  banking-bouse  at  Workington  as  well  as  else- 
where ;  be  observed  that  there  being  no  time  or  place  alleged  to  such  refusal, 
he  could  not,  without  a  particular  venue  laid,  argue  that  it  was~an  allegation 
of  a  refusal  to  pay  there.  And  Bayleyt  J.  observed,  that  a  refusal  alleged 
generally  did  not  imply  a  refusal  at  the  particular  place.] 

Richardson  in  reply.  The  distinction  taken  in  the  cases  between  a  promise 
to  perform  a  duty,  (in  which  case  the  law  raises  (he  promise,)  and  a  collateral 
promise,  does  not  apply  to  a  case  like  this  where  there  is  a' special  contract; 
where  tbe  duty  only  results  from  tbe  previous  performance  of  certain  acts 
by  tbe  party  seeking  to  enforce  it,  A  promise  to  perforin  a  duty,  where  no 
request  is  necessary,  is  where  the  consideration  being  executed,  the  promise  .is 
raised  by  law  from  the  actual  situation  of  the  parties.  [Lord  EUenboraugk,  C. 
J.  This  is  a  duty  created  by  the  instrument  itself,  with  certain  limits 
and  qualifications :  the  duty  did  not  arise  anterior  to  the  instrument.]  The 
holder  must  abide  by  the  note  itself,  and  that  is  formed  upon  a  qualified  pro- 
mise. Cases  on  bonds  are  very  different  from  the  present :  most  of  the  in- 
stances are  of  bonds  conditioned  to  do  something  at  a  particular  time ;  but 
these  notes  come  into  the  bank  at  all  tiroes  at  the  pleasure  of  the  holder,  and 
the  bankers  are  and  can  only  be  ready  to  pay  them  at  the  particular  place. 
Where  a  contract  is  in  its  nature  conditioned  and  qualified,  the  party  avail- 
ing himself  of  it  must  shew  that  he  has  done  all  that  lies  on  him  to  do 
by  the  terms  of  it  As  to  its  being  laid  generally,  that  the  defendants  refus- 
ed to  pay ; .  the  mere  omission  is  a  refusal  in  law,  and  no  proof  of  a  special  re- 
quest The  application  for  payment  at  the  banking-house  is  a  condition 
precedent,  the  performance  of  which  the  plaintiff-  must  shew,  otherwise  his 
declaration  is  substantially  bad,  and  may  be  taken  advantage  of  on  general 
demurrer.  The  cases  are  collected  in  the  notes  in  1  Saunders  32. :  amongst 
others  Batch  v.  Owen,  5  Term  Rep.  409.  and  Morton  v.  Lamb,  7  Term  Rep. 
125  ;  to  which  may  be  added  Andrews  v.  Hopwood>  2.  TaunL  61.  In  the 
last  of  these  cases  it  was  held  in  an  action  against  the  drawer  (a)  of  a  bill,  that 

(«)  Tb«  mm  of  Ctllagkan  y.  AyMt  2  Camp.  N.  P.  Caa.  649.  WO,  extented  tha  rate 
M  lbs  mm  of  an  acceptor.    [8.  C.  8  Tana.  897.] 


IN  THE  FIFTY-SECOND  YEAR  OF  GEORGE  in.       S\9 

a  demand  at  a  particular  place  was  a  condition  precedent;  and  that  was  in 
fact  decided  on  general  demurrer,  because  all  the  special  causes  of  demurrer 
were  OTerruled. 

Lord  Ellbnboboush,  G.  J.  This  case  is  materially  different  from  that  of 
Fenton  v.  Goundry,  lately  decided  by  this  Court ;  which  was  the  case  of  a 
bill  drawn  generally,  but  accepted  payable  at  a  particular  place ;  which  spe- 
cial acceptance  we  consider  merely  as  importing  the  intention  of  the  party, 
that  he  would  be  found  when  the  bill  became  due  at  that  place  as  hie  house  of 
business,  where  he  should  be  prepared  to  pay  it.  There  the  acceptance  paya- 
ble at  the  place  was  no  part  of  the  original  conformation  of  the  bill  itself;  but 
here  the  words  restrictive  of  payment  at  the  place  named  are  incorporated  in 
the  original  form  of  the  instrument,  which  alone  creates  the  contract  and  du- 
tjrof  the  party.  This  is  not  like  cases  cited  of  duties  which  are  transitory 
with  the  person ;  but  here  the  duty  is  to  be  performed,  and  the  money  is 
made  payable,  at  a  specific  place,  via.  the  defendants'  banking-house,  at 
Workington.  Under  these  circumstances  a  demand  there  by  the  holder  is  a 
condition  precedent,  in  order  to  give  himself  a  title  to  receive  the  money. 
Neither  is  it  like  the  case  of  bonds  with  conditions,  where  the  party  is  origi- 
nally liable  to  the  sum  named  in  the  bond  ;  and  he  is  to  found  his  defence, 
and  relieve  himself  against  the  payment  of  the  penalty,  by  shewing  perform- 
ance of  the  condition :  that  must  come  from  him1  by  way  of  defence  :  but 
here  the  defendant's  duty  was  limited  by  the  instrument  itself,  and  nothing 
was  demandable  of  him  but  upon  the  the  instrument.  If  the  action  for  mon- 
ey lent,  or  money  had  and  received,  would  lie  merely  upon  the  evidence  of  the 
note  in  question,  let  the  plaintiff  bring  such  an  action :  but  this  action  upon  the 
note  will  not  lie,  unless  the  plaintiff  has  demanded  pay  men  tat  the  appointed  place. 
And  I  cannot  but  say  that  it  is  very  convenient  that  such  a  condition  should 
be  incorporated  in  the  note  itself;  for  it  would  be  very  inconvenient  that  the 
makers  of  notes  of  this  description  should  be  liable  to  answer  them  every 
where,  when  it  is  notorious  that  they  have  made  provision  for  them  at  a  par- 
ticular place,  where  only  they  engage  to  pay  them.  Then  if  the  request  at 
the  place  by  a  condition  precedent,  it  should  have  been  averred,  and  for  want 
of  such  an  averment  the  declaration  is  bad.  But  1  still  think  that  this  is  dis- 
tinguishable from  the  case  of  Rnton  v.  Goundry. 

Ubosb,  J.  This  is  a  promise  to  pay  at  the  defendants'  bankioff^house  at 
Workington,  but  the  defendants  could  not  pay  tbe  note  there  if  the  bolder  did 
not  apply  there  for  payment,  and  therefore  the  non-payment  of  it  was  the 
fault  of  the  holder  himself.  The  defendants  only  made  a  special  engagement 
to  pay  tbe  note  at  their  banking-house,^  and  they  did  not  engage  to  pay  it 
elsewere :  a  request  then  was  necessary  to  be  made  at  tbe  banking-house  to 
give  a  cause  of  action  ;  and  there  being  no  averment  in  the  declaration  that  a 
request  was  made  there,  the  action  will  not  lie. 

Lb  Blanc,  J.  The  plaintiff  had  no  other  engagement  with  the  defendants 
than  upon  this  note,  by  which  the  defendants  promise  to  pay  so  much  on  de- 
mand at  Workington:  there  was  ho  antecedent  duty  owing  fiom  them,  but 
their  duty  aiises  solely  upon  the  instrument,  and  therefore  the  Court  must 
look  at  the  instrument  in  order  to  see  what  that  duty  was.  Now,  by  the 
terms  of  it,  the  holder  of  the  note  roust  bring  himself  to  tbe  place,  and  de- 
mand payment  there,  before  he  can  entitle  himself  to  receive  the  money :  it 
is  strictly,  therefore,  a  case  of  a  condition  precedent,  of  which  the  plaintiff 
must  aver  performance  in  order  to  bring  himself  within  the  defendant's  promise, 
and  is  different  from  the  cases  on  bond,  where  the  party  is  to  discbarge  him- 
self from  the  penalty  by  shewing  performance  of  the  condition :  but  here  the 
plaintiff,  not  having  entitled  himself  within  the  terms  and  meaning  of  the  in- 
strument upon  which  he  sues,  cannot  recover. 

Batlbt,  J.    In  the  case  of  a  bond  the  defendant  is  liable  to  the  debt,  un- 
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less  he  bring  himself  within  the  wring  of  the  condition :  it  lies  therefore  up- 
on  the  defendant  in  that  case  to  ebew  that  he  baa  done  ail  required  by  toe 
condition  in  order  to  excuse  himself  from  the  penalty.  But  in  assumpsit  open 
a  contract  the  plaintiff  most  shew  that  he  has  done  every  thing  that  lay  upon 
him  to  do,  in  order  to  bring  himself  within  the  contract,  and  entitle  him  to  sue 
upon  it  Now  here  the  terms  of  the  contract  are  a  promise  by  the  defendants 
to  pay  on  demand  at  a  certain  place :  then  the  plaintiff  most  bring  himself 
within  those  terms,  by  shewing  that  be  made  a  demand  upon  the  defendants 
at  that  place :  and  the  defendants  cannot  be  made  liable  beyond  the  terms  of 
their  contract,  which  is  to  pay  at  Workington*  Where  a  person  contracts 
generally  to  pay  a  sum  of  money,  he  is  liable  to  the  creditor  every  where ; 
but  where  a  person  binds  himself  even  by  bond  to  pay  at  a  particular  place, 
there  he  is  not  Gable  at  any  other  place,  and  the  demand  must  be  made 
upon  him  there.  So  here  the  defendants,  baring  contracted  to  pay  en  de- 
mand at  a  particular  place*  are  not  liable  but  upon  a  demand  at  that 
place* 

Judgment  for  the  defendants^  1 ). 


Nares  and  Pepys  i.  Howies. 

14  East,  510.    Nov  18,  1611. 

A  bond  with  a  condition,  reciting  that  the  principal  obligor,  with  bis  sureties,  become  bound 
oa  collector  of  certain  duties  assessed  under  the  sUt  43  G.  8  (c  123.)  to  the  commie- 
sionefo  acting  for  the  district  aader  that  statute,  for  the  doe  collection  and  payment  of  those 
dotieo  to  the  receiver-general,  could  not,  it  seems*  bo  enforced,  if  the  atatots  refonvjd  to 
did  not  authorise  the  collection  of  those  dotieo,  though  in  (act  the  collector  hod  received 
soma  from  the  subjects  as  and  for  such  duties.  Bat  that  statute  authorizing  the  dotiea  to 
be  assessed  and  collected  "  under  the  regulations  of  any  act  to  be  paased  in  the  same  neaaioo 
"  of  parliament  for  contolidating  certain  pf  the  provuiont  contained  in  any  act  or  ocfs  re- 
flating to  tn«  duties  under  the  management  of  the  tommistionere  for  the  affaire  of  texts," 
&c.  was  bold  to  spook  the  language  of  the  logiolatoro  aa  from  the  oomtnencemoot  of.  and 
with  reference  to,  the  whole  session,  and  to  relate  to  a  prior  act,  with  the  title  referred  to, 
passed  in  the  same  sessions',  (c  99,)  and  endorsed  accordingly  with  a  prior  date,  by  virtue 
of  the  stat  88  Geo.  8.  o.  18. 

And  auch  bond  may  be  pot  in  force  against  one  of  the  sureties,  though  he  wore  not  apptiaed 
of  the  default  of  the  priueipol  collector  m  not  paying  over  dotieo  collected  by  him,  nor  call- 
ed upon  for  an  indemnity  by  the  coomisstoaere,  till  after  the  dismissal  from  office  of  such 
collector. 

TO  debt  on  bond  dated  6th  of  March,  45  Geo.  3.  whereby  the  defendant 
and  John  MeUiss  become  jointly  and  severally  bound  with  Joseph  Watkin  to 
the  plaintiffs  in  the  penal  sum  of  2000 J.,  the  defendant  pleaded  non  eat  fac- 
tum :  and  the  plaintiffs  had  oyer  of  the  condition,  which  ran  thus :  "  Where- 
as the  above  bounden  J.  Watkin  being  desirous  of  becoming  one  of  the  col- 
lectors of  the  parish  of  St.  Pancras  within  the  division  of  Holoorn,  in  the 
County  of  Middlesex,  of  the  rates  and  duties  charged  and  assessed  under  and 
by  virtue  of  an  act  made  and  passed  in  the  43  Geo.  3.  G.  122,  intituled,  "  Aa 
41  act  for  granting  to  his  Majesty,  until  the  6th  day  of  May  next  after  the  rat- 
u  ification  of  a  definitive  treaty  of  peace,  a  contribution  on  the  profits  arising 
"  from  property,  professions,  trades,  and  offices,"  hath  offered  himself,  together 
with  the  above  bounden  Daniel  Bowles  and  John  Mdlise>  as  security  for  tbe 
said  parish,  for  collecting  and  paying  of  the  said  rates  and  duties  pursuant  to 
the  directions  of  the  said  recited  act :  and  whereas  the  above  named  /.  Nam 
and  E.  Pepys  are  two  of  the  commissioners  acting  in  the  execution  of  the  said 
act  for  the  division  :  now  the  condition  of  this  obligation  is  such,  that  if  the 
said  J.  Watkin  shall  well  and  truly  demand  the  several  rates  and  duties,  ts 

(1)  free  the  cases  of  HufamfaLv.  Ettieooi  Bowes  v.  Borne ,  referred  to  in  the  editor's 
note  to  Fsnton  v.  Ooundry,  18  East  478. 
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the  said  act  respectively  mentioned*  of  the  respective  persons  *  within  the  said 
parish  charged  therewith,  according  to  the  directions  of  the  Said  act,  and  pro- 
ceed in  defaul  of  payment  to  recover  the  same  by  due  course  of  law,  and  pay 
the  same  over  to  the  Receiver  General  or  his  Deputy,  in  manner  directed  by 
the  commissioners  acting  within  the  said  division,  in  the  execution  of  the  said 
act;  then  this  obligation  to  be  void."  The  plaintiffs  then  suggested  a  breach  of 
the  condition  that  J.  Watkin,  from  the  making  of  the  said  writing  obligatory  un- 
til the  20th  of  September  then  neit  following,  was,  and  continued  to  be  one  of 
the  collectors  of  the  parish  of  St.  Pancras,  within  the  division  of  Holborn,  in 
(he  county  of  Middlesex,  of  the  rates  and  duties  charged  and  assessed  under  and 
by  virtue  of  the  said  act  of  the  43.  G.  3.,  intituled  as  aforesaid,  (t.  e.  c.  122.) ; 
and  that  be,  as  such  collector  and  during  that  time,  to  wit,  on  the  6th  of  March 
1805,  and  on  divers  other  days  between  that  day  and  the  20th  of  September 
then  next  following,  at  Westminster,  <fc,  did  demand  and  receive  divers  sums, 
amounting  in  the  whole  to  12002.,  as  and  for  certain  rates  and  duties  in  the 
said  acts  respectively  mentioned,  from  divers  persons  within  the  said  parish 
respectively  charged  therewith  :  yet  the  said  J.  Watkin  did  not,  nor  would, 
although  requested,  pay  over  the  said  several  sums  of  money  so  received  by 
him  as  aforesaid,  or  any  part  thereof,  to  the  Receiver  General  of  that  part  of 
the  county  of  Middlesex  where  the  said  parish  of  St.  Pancras  is  situate,  or 
his  deputy,  in  manner  in  that  hebalf  directed  by  the  commissioners  acting 
within  the  said  division  of  Holborn,  in  the  execution  of  the  said  act  of  parlia- 
ment, or  otherwise  howsoever ;  but  wholly  refused  and  made  default,  &c. 

This  cause  was  tried  before  Lord  Ellenborough,  C.  J.  at  the  sittings  after 
Michaelmas  Term  1808,  in  Middlesex,  when  a  verdict  was  taken  for  the  plain- 
tiffs on  the  issue  joined,  and  the  jury  assessed  damages  to  the  amount  of  6061. 
19s.  2d.,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  plaintiffs  are  two  of  the  commissioners  duly  appointed  for  executing 
the  general  purposes  of  the  act  of  the  43  G.  3.  c.  122.,  within  and  for  the  HoU 
born  division  in  the  county  of  Middlesex.     J.  Watkin,  in  the  condition  of  the 
bond  named,  was,  on  the  10th  of  February  1805,  appointed  to  collect  the  rates 
and  duties  charged  and  assessed  under  and  by  virtue  of  the  said  act  for  the 
year  1804,  in  the  parish  of  St.  Pancras,  within  the  division  of  Holborn,  in  the 
county  of  Middlesex;  none  of  the  duties  for  that  year  having  been  until  then 
assessed  :  and  on  the  6th  of  March  1805,  the  defendant  and  J.  Melliss,  as  the 
sureties  of  Watkin,  executed  the  bond  on  which  this  action  is  brought.     Wat- 
kin immediately  proceeded  to  collect  the  taxes  by  virtue  of  such  appointment, 
and  between  the  time  of  executing  the  bond  in  question  and  the  September  fol- 
lowing, he  collected  11142.  14*.  10d.,  out  of  which  he  paid  to  the  Receiver 
General,  including  the  poundage  due  to  him,  607/.  15*.  Sd.,  leaving  a  balance 
due  from  him  of  5067.  19*.  2d.    He  was  called  upon  by  the  commissioners, 
tad  directed  by  them  to  pay  over  the  said  balance  to  the  Receiver  General ; 
which  he  refused  to  do,  and  was  thereupon  dismissed  from  the  said  office  of 
collector  and  it  a  defaulter  to  that  amount ;  and  to  recover  the  last  mentioned 
sum  this  action  is  brought.     The  plaintiffs,  between  the  time  of  executing  the 
bond  and  the  September  following,  had  knowledge  that  Watkin  had  made  de- 
fault in  not  paying  over  sums  of  money  collected  by  him  to  the  Receiver  Gen- 
eral ;  but  gave  no  notice  thereof  to  the  defendant  Bowles  and  Melliss,  or  either 
of  them,  until  after  the  revocation  of  Watkin's  appointment  as  such  collector. 
Watkin  had  no  lands,  tenements,  goods,  and  chattels,  whereby  his  deficiency 
or  any  part  thereof  could  have  been  satisfied,  vide  stat,  43  Geo.  3.  c.  09.  s.  13. 
"the  plaintiffs  were  intitled  to  recover,  the  verdict  was  to  stand ;  otherwise, 
a  non-suit  was  to  be  entered. 

This  cause  first  came  on  for  argument  in  Easter  term  last,  when  Reader,  for 

the  plaintiffs,  was  stopped  by  the  Court ;  and  Heywood,  Seijt.  for  the  defendant, 

***  called  upon  to  support  his  objections  to  the  action  ;  which  he  stated  to 

"•.first,  that  this  bond  could  have  no  operation  at  all  under  the  act  of  par- 
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liaraent  on  which  it  professed  to  be  founded,  viz.  the  statute  43  Geo.  3.  e. 
122. ;  for  that  act  gives  no  power  to  levy,  assess  or  collect  the  rates  in  ques- 
tion, but  only  enacts,  by  section  2.,  that  the  duties  thereby  granted  shall  be 
"  assessed,  dec.,  and  collected  under  the  regulations  of  any  act  to  be  passed 
in  the  present  session  of  parliament,  for  consolidating  certain  of  the  provis- 
ions contained  in  any  act  or  acts  relating  to  the  duties  under  the  management 
of  the  commissioners  for  the  affairs  of  taxes,  and  for  amending  the  sold  acts, 
fyc."  This  act  was  passed  on  the  1  lth  of  August  1803,  and  no  subsequent 
act  of  the  kind  referred  to  was  passed  in  any  subsequent  part  of  the  session  ; 
but  an  act  with  the  title  described  in  this  section  was  passed  in  the  prior  part 
of  the  session,  viz.  on  the  27th  of  July  1803 ;  which  is  the  act  of  the  43  Geo. 
3.  c.  99.  The  second  objection  was,  that  if  the  bond  were  valid,  the  defend- 
ant who  is  the  surety,  was  at  all  events  discharged  by  the  laches  of  the  com- 
missioners in  not  enforcing  the  bond  against  the  principal  in  due  time,  and  in 
not  giving  due  notice  to  the  sureties  of  the  default  of  the  principal.     But 

Lord  Ellenborough,  C.  J.  said,  that  the  attention  of  the  Court  had  only 
been  called  by  the  marginal  note  in  the  paper  book  to  the  question,  whether 
the  commissioners  had  been  guilty  of  any  laches  in  dismissing  the  collector 
before  they  called  upon  the  sureties  for  payment ;  but  be  was  satisfied  that 
they  had  done  perfectly  right  in  dismissing  the  collector  as  soon  as  they  had 
discovered  his  delinquency  ;  and  on  that  ground  the  case  would  not  admit  of 
argument.  The  collector  might,  for  aught  that  appeared,  have  been  guilty  of 
default  on  the  31st  of  August,  and  the  commissioners  might  have  dismissed 
him  on  the  1st  of  September.  With  respect  to  the  other  objection,  if  any,  it 
appeared  upon  the  record.  The  Court  thereupon  directed  the  postea  to  be 
delivered  to  the  plaintiffs.  And  Park,  on  a  subsequent  day  in  the  terra,  mov- 
ed to  arrest  the  judgment  upon  the  objection  first  mentioned  ;  the  bond  ap- 
pearing by  the  condition  to  have  been  taken  upon  the  statute  43  Geo.  3.  c. 
122.,  which  did  not  authorize  the  taking  of  any  such  security  for  the  raising 
of  the  duties  in  question.  A  rule  to  shew  cause  was  granted,  which  having 
•tood  over  till  this  term,  cause  was  now  shewn  by 

Reader  for  the  plaintiffs ;  who  contended*  first,  that  tbe  bond  was  warrar.t» 
ed  by  tbe  act  of  parliament ;  or  if  it  were  not,  still  it  was  not  a  void  security 
at  law.  The  objection  made  is  altogether  critical :  the  act  of  tbe  43  6.  3.  c. 
122.  s.  2.,  directs  the  duties  thereby  granted  to  be  assessed  and  collected  un- 
der the  regulations  of  any  act  to  be  passed  in  that  session  wiih  a  certain  ti- 
tle. This  was  a  mere  slip  in  the  expression  ;  fur  the  act  referred  to  as  one 
to  be  passed  bad  then  actually  passed,  and  is  classed  as  chap.  99,  in  the  acts 
of  the  same  session,  and  no  other  act  passed  in  the  same  session  having  a 
aimilar  title,  or  containing  provisions  with  any  reference  to  this  act :  and  the 
act  classed  as  c.  99,  has  the  very  title  referred  to  in  the  act  classed  as  c.  122. 
It  is  probable  that  the  two  acts  were  passing  through  the  House  of  Commons 
at  the  same  time,  and  that  when  section  2,  of  the  latter  act  was  framed,  the 
act  c.  99,  had  not  passed,  and  was  not  intended  to  receive  the  royal  assent 
until  after  the  other.  Chop.  99.  s.  3,  also  refers  to  new  duties  which  might 
thereafter  be  placed  under  the  management  of  the  commissioners  for  the  af- 
fairs of  taxes,  to  be  assessed  under  the  regulations  of  that  act.  It  beio? 
clear,  therefore,  that  the  two  acts  refer  to  each  other,  perhaps  the  words  to  U 
might  be  rejected  as  inapplicable,  and  the  words  of  chap.  122,  be  read,  "  any 
act  passed  in  the  present  session  of  parliament."  [Lord  EUenborovgh,  C.  J. 
Is  there,  any  occasion  to  reject  those  words  at  all?  Why  may  not  the  words 
"  any  act  to  be  passed  in  the  present  session,"  &c.  be  taken  with  reference  to 
he  commencement  of  the  session  ?]  They  surely  may.  But  secondly,  eve© 
supposing  the  act  was  a  void  authority  for  this  purpose,  yet  the  bond  would 
not  be  void;  for  the  commissioners,  in ,  discharge  of  their  trust,  might  well 
take  such  a  security,  that  the  duties  which  were  actually  collected  should  not 
be  lost,  but  might  be  preserved  in  order  to  pay  them  over  to  those  who  should 
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be  found  ultimately  entitled  to  receive  the  money.     If  the  act  had  said,  that 
any  bond  taken  otherwise  than  according  to  another  act  to  be  passed  should 
be  void,  that  might  raise  a  question.     The  breach  assigned  is  not  that  the  col- 
lector did  not  receive  or  collect  the  rates,  but  that  having  collected  them,  he 
did  not  pay  over  the  money.     It  was  competent  for  him  to  enter  into  a  bond 
to  pay  over  voluntary  payments  made  to  him  ;  although  if  the  public  had  re- 
fused to  pay  the  rates,  he  might  not  have  been  able  to  have  enforced  payment. 
Heywood,  Serjt.,  cootra.     As  to  the  second  objection,  it  appears  clearly  from 
the  condition  of  the  bond,  that  it  was  taken  from  the  defendant  as  surety  for 
one  who  was  collector,  for  the  parish  of  St.  Pancras,  of  certain  duties  charg- 
ed and  assessed  under  the  act  of  the  43  G.  3.  c.  122.  and  in  that  character 
only :  unless  therefore  the  act  gave  authority  to  assess  and  collect  the  duties, 
he  was  no  collector,  and  could  not  be  subject  to  any  obligation  for  not  paying 
money  over  to  the  plaintiffs  in  that  character,  which  was  obtained  by  extortion. 
With  respect  to  the  first  point,  no  words  of  reference  to  a  future  act  to  be  pass- 
ed can  be  stronger  th*n  those  contained  in  8.  2.  of  c.  122.,  and  they  cannot 
admit  of  any  construction  referring  to  the  beginning  f  f  the  session  ;  for  the 
stat.  33  G.  3.  c.  13.  expressly  says,  that  all  acts  shall  only  relate  to  the  day 
on  which  they  receive  the  royal  assent,  unless  some  other  commencement  be 
given.     [Lord  Ellenbobough,  C.  J.     There  is  no  question  as  to  the  relation 
of   this  act  to  the  day  on  which   it  is  marked  as  having  passed ;    but   the 
sole   question   is  upon  the  meaning  of  the  words,  "  any  act  to  be  passed 
in  that  session."]      The   words  to   be  passed  must  have  relation   to   the 
11th    of  August,  the  day  on   which  the   act  did  pass,  and   from  which 
it  speaks.     [Bayley,  J.     That  is  the   day   named   for   the   purpose  of  the 
operation  of  the  statute.]     The  natural  construction  of  the  words  is  future  ; 
the  Court  cannot  tell  that  the  legislature  did  not  intend  at  the  time  to  pass 
another  statute  with  reference  to  this  in  the  same  session.     [Le  Blanc,  J. 
There  is  no  other  act  in  the  session  but  c.  99,  which  can  give  any  effect  to  c. 
122,  and  c.  122,  will  be  a  dead  letter  unless  it  be  connected  with  c.  99.]     Even 
taking  the  two  acts  together  it  would  not  make  a  perfect  whole,  because  the 
broken  part  of  the  fitst  year  1803  is   unprovided  for  by  c.  99,  and   there- 
fore the  legislature  roust   have   looked  to  some  future  act   to  complete  the 
whole ;  for  the  Court  cannot  presume  that  the  legislature  referred  to  an  im- 
perfect act.     If  c.  99,  were  the  act  referred  to,  the  times  of  appealing  and  of 
surcharging  were  gone  by.     [Lord  Ellenborough,  C.  J.     According  to  this 
argument,  it  is  immaterial  whether  c.  99,  was  passed  prior  or  subsequently  to 
c.  122.]     He  then  referred  to  a  late  case  of  Rex  v.  Minithorpe,  where  the 
construction  of  these  acts  came  in  question ;  and  upon  a  similar  objection  be- 
ing taken,  the  defendant  was  never  brought  up  for  judgment :  but  Reader  ob- 
served that  there  were  other  objections  in  that  case :  and  the  Court  said  that 
the  point  had  never  been  decided. 

Lord  Ellbnborough,  C.  J.  This  is  a  motion  to  arrest  the  judgment  in  an 
action  on  a  bond  taken  to  secure  the  due  collection  and  payment  over  of  pub- 
lic duties  under  an  act  of  parliament ;  which  act,  it  is  contended,  never  author- 
ized the  collection  of  any  such  duties.  I  should  be  very  sorry  to  find  it  es- 
tablished in  argument,  that  a  public  revenue  of  several  millions  had  been 
wrongfully  collected  from  the  subject ;  but  though  that  should  be  the  conse- 
quence, yet  if  it  were  established,  the  Court  would  ill  discharge  their  duty  if 
they  did  not  look  that  and  every  other  consequence  in  the  face  in  pronouncing 
judgment  on  the  question  when  brought  before  them,  if  they  should  find  them- 
selves obliged  to  pronounce  the  bond  to  be  a  nullity.  Looking  at  the  condi- 
tion of  this  bond  as  it  appears,  upon  the  record,  I  cannot  say  that  if  the  rates 
.were  collected  without  any  authority,  the  collector  could  be  called  upon  to  pay 
them  over;  because  he  would  be  answerable  to  the  individuals  from  whom  he 
had  illegally  received  the  money,  and  would  be  entitled  to  retain  it  for  his 
own  indemnity.    But  the  question  is  whether  the  words  of  c.  122,  "  any  act 
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to  be  passed  in  the  present  session  of  parliament,"  are  not  satisfied  by  any  act 
answering  tbe  description  referred  to,  passed  in  the  same  session,  though  prior 
in  point  of  time,  such  as  c.  99.  The  session  is  a  period  of  time  of  which,  at 
tbe  time  of  the  legislature's  speaking  those  words,  a  considerable  portion  had 
passed,  and  a  further  portion  was  yet  to  come.  The  session  is  a  thing  of  con- 
tinuity ;  and  therefore  when  the  legislature  speak  of  any  act  to  be  passed  in 
that  session,  they  mean  any  act  that  shall  be  passed  from  the  commencement 
to  the  conclusion  of  the  session,  embracing  both  the  past  and  rata  re  portions 
of  it.  If  that  be  the  fair  construction,  then  the  act  which  had  passed  in  the 
antecedent  part  of  the  session  is  embraced  by  the  reference  contained  in  the 
latter  act,  though  they  may  still  not  make  a  complete  system  when  connected 
together.  The  words  in  question  mean  any  act  of  that  session,  t»nd  chapter 
99,  was  an  act  of  tbe  same  sessions ;  and  there  can  be  no  doubt  from  the  ti- 
tle, and  the  object  of  that  act,  that  it  was  the  act  in  substance  referred  to  by  c. 
122.  In  referring  the  words  to  the  whole  period  of  the  session,  we  violate 
no  rule  of  grammar :  they  may  fairly  be  taken  to  mean  any  act  which,  at  tbe 
expiration  of  that  session,  shall  have  been  passed  for  the  purpose ;  and  with 
reference  to  the  whole  session  from  its  commencement,  it  is  an  ael  to  be  pass- 
ed in  that  session. 

Grose,  J.  I  am  of  the  same  opinion  :  and  if  we  were  to  give  the  act  in 
question  any  other  construction,  we  should  undo  all  that  the  legislature  meant 
to  enact.  There  is  no  doubt  of  the  justice  and  honesty  of  the  case,  and  I  agree 
with  the  construction  which  my  Lord  has  put  on  the  words  :  my  mind  revolts 
at  any  other  construction,  which  would  illegalize  every  thing  the  legislature 
meant  to  do. 

Le  Blanc,  J.  By  the  condition  of  the  bond  it  is  recited  that  one  of  the 
obligors  applied  to  the  commissioners  to  be  appointed  to  collect  tbe  duties 
within  their  district,  under  a  certain  act  which  is  described  in  the  condition, 
which  appears  to  be  the  act  classed  as  chap.  122,  in  tbe  43  O.  3.  Of  coarse, 
unless  he  could  be  legally  appointed  collector  under  such  act,  and  could  re- 
ceive duties  under  it,  the  bond  cannot  be  enforced  :  and  that  brings  it  to  the 
question  whether  that  act,  which  ef  itself  does  not  authorize  tbe  collection  of 
the  duties,  can  be  connected  with  another  act  passed  in  the  prior  part  of  the 
same  session,  viz.  chap.  99,  which  authorizes  the  collection  of  tbe  duties,  sod 
the  payment  ovei  of  the  sums  collected  to  the  Receiver-general.  The  princi- 
cipal  obligor  was  appointed  under  the  act,  chapter  122,  which  authorizes  the 
duties  to  be  collected  under  the  regulations  of  an  act  to  be  passed  r.t  the  same 
session,  of  the  description  therein  mentioned  ;  and  chap.  99,'authorizing  the 
collection  of  the  duties,  was  passed  in  that  session,  but  bad  received  the  royal 
assent  before  the  act  c.  122,  and  is  so  marked  in  the  statute-book,  in  conse- 
quence of  another  act  of  parliament  directing  that  the  particular  time  of  pass- 
ing each  act  shall  be  marked  upon  it.  The  operation,  therefore,  of  the  act  c 
122,  could  only  begin  from  the  date  affixed  on  it.  But  it  is  objected,  that  the 
act  c.  99,  is  not  the  statute  referred  to  by  the  subsequent  act :  it  is  so,  howev- 
er, expressly,  by  reference  to  tbe  title  ;  and  the  question  is  whether  the  words 
to  be  passed  necessarily  tie  down  the  reference  to  some  act  to  be  passed,  which 
should  receive  the  royal  assent  at  a  subsequent  period  of  tbe  session ;  or 
whether  they  do  not  refer  to  any  act  which  might  be  passed  in  the  same  ses- 
sion ?  And  I  conceive  that  they  refer  to  any  act  which  in  the  progress  of  the 
session,  from  the  beginning  to  the  end  of  it,  would  come  within  tbe  descrip- 
tion of  an  act  to  be  passed  in  that  session :  the  words  are  so  used  in  common 
parlance,  and  may  receive  that  construction  according  to  the  rules  of  gram- 
mar ;  and  therefore  I  am  of  opinion  that  this  is  a  valid  bond. 

Bayley,  J.  The  words,  "  any  act  to  be  passed  in  the  present  session/' && 
•do  not  necessarily  mean  after  the  11th  of  August,  the  day  from  which  the  act 
c,  122,  was  to  commence  its  operation  ;  and  I  think  it  mean*  "  any  act  of  the 
present  session ;"  and  that  that  ie  the  true  construction  which  ought  to  be  put 
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upon  those  words  in  all  cases :  for  though  an  act  da  not  commence  in  opera* 
lion  till  the  day  it  is  passed,  when  it  receives. the  royal  assent,  it  may  be  con- 
sidered as  in  its  progress  through  the  two  houses  of  parliament  from  the  first 
day  of  the  session,  and  therefore  the  language  of  it  will  have  reference  to  that 
time.  We  know  that  acts  are  frequently  a  long  time  in  pasting  through  the 
two  Houses  in  succession,  and  much  injustice  would  arise  in  many  cases  from 
reading  the  language  of  an  act  with  reference  to  its  passing  through  either 
House  exclusively ;  but  it  must  be  read  with  reference  to  its  progress  general- 
ly. The  stat.  33  G.  3.  c.  13,  does  not  provide  that  the  art  passed  shall  not 
be  deemed  to  be  acts  of  the  whole  session,  but  that  tbey  shall  not  take  effect 
so  as  to  commence  in  operation  till  the  passing  of  them  ;  and  then  it  enacts, 
that  if  no  other  commencement  shall  be  provided,  every  act  shall  operate  from 
the  day  of  the  date  indorsed  when  it  received  the  royal  assent.  Then  apply 
this  to  the  instance  before  us.  By  an  act  generally  of  the  whole  session  the  leg* 
islature  have  provided  that  from  the  11th  of  Avgutt  1803  such  and  such  things 
shall  be  done.  I  therefore  refer  their  language  to  the  first  day  of  the  session, 
and  read  it,  that  the  duties  spoken  of  shall  operate  according  to  an  act  to  be 
passed  during  the  session  for  a  certain  purpose ;  and  I  find  that  an  act  did 
pass  during  the  session  for  that  purpose,  bearing  the  same  title  as  is  referred 
to  in  the  act  c.  122,  to  which  I  think  that  act  meant  to  refer. 

Rule  discharged. 


Robertson  and  Others  v.  Hamilton. 

14  East,  622.    Nov.  16, 1811. 

The  •hip  -Rom,  belonging  to  the  plaintiff*,  and  the  ihip  Atlantic,  (on  which  this  question 
arose)  to  Fisher  and  Co.,  and  the  cargoes  to  other  persons,  were  insnred  on  a  former  voy- 
age, and  captured  by  the  Spaniard*,  and  carried  into  8 pain;  and  the  underwriters  upon 
the  Atlantic,  of  whom  the  defendant  wo*  one,  paid  aa  for  a  total  Ions.  Bat  while  proceed* 
ings  (or  condemnation  were  pending  in  the  Prize  Court  in  8 pain t  Cowan,  (residing  there) 
hating  been  severally  empowered  by  the  different  ownera  to  claim  restitntion,  and  to  enter 
into  compromise  with  the  captors  for  giving  np  part  of  the  cargoes  on  the  restitntion  of  the 
remainder  and  of  the  ships,  and  to  defray  all  costs  and  charges  thereon,  and  to  forward 
the  ship  and  goods  restored  to  London,  and  to  pay  all  demands  on  the  ships  and  goods, 
agreed  with  the  captors,  subsequent  to  the  caseation  of  hostilities,  (and  the  aaptores  and 
subsequent  peace  were  held  in  the  Court  of  Admiralty  here  to  hind  the  property  captored), 
that  upon  giving  np  to  them  part  of  each  cargo,  the  rest  and  the  ship  should  be  restored 
for  (as  common  benefit  of  the  original  owners  of  both  ships  and  cargoes,  in  the  lump.  On 
which  Cowan  advised  the  plaintiffs  that  he  should  Consign  the  Atlantic  to  them,  with  their 
own  ship,  the  Most*  and  draw  bills  on  them,  (which  were  afterwards  accepted  and  paid), 
for  the  general  expencet  ef  effecting  the  arrangement  with  the  captors,  and  for  the  outfit  of 
both  ships;  and  referred  to  this  information  to  guide  them  with  respect  to  insurance:  on 
which  the  plaintiffs  insured  the  Atlantic  by  a  policy  "  on  ship,  or  on  salvage  charges,  or 
"  on  any  interest  aa  may  be  hereafter  declared  by  the  assured;"  and  after  a  subsequent 
capture  of  her  by  the  French,  declared  sgainst  the  defends  nt,  (who  bad  also  underwritten 
tb'w  second  policy)  and  averred  the  interest  to  be,  let,  in  themselves,  and  %ily ,  fa  Fish* 
and  Co.,  the  original  ownera  of  the  ship  Atlantic.  And  held  that  the  plaintifia  bad  an  in- 
surable interest;  aa  well  on  account  of  the  whole  property  captored  (of  which  they  owned 
the  other  ship  Rose)  baring  been  restored  at  the  sacrifice  of  part  of  the  cargoes,  for  the 
common  benefit  of  all;  which  created  in  them  a  hotchpot  interest  in  the  ship  Atlantic; 
and  also  as  representing  Cowan,  who  was  empowered  to  act  as  attorney  for  all  the  original 
owners,  and  to  whom  each  restitution  in  hotchpot  waa  made  for  their  common  benefit,  and 
who  had  in  ourred  charges  and  drawn  bills  on  the  plaintiffs  on  account  of  the  common  con- 
cern, which  bad  been  accepted  and  paid  by  tbem;  and  Cowan  having  had  authority  to  in- 
sure from  Fisher  and  Co.,  the  original  ownera,  under  their  order,  on  obtaining  restitution, 
to  forward  the  ship  to  London,  and  to  pay  all  claims  and  demands  on  her.  Though  the 
platntifis  would  be  amenable  out  of  the  money  recovered  to  the  several  persons  interested, 
in  proportion  to  their  several  elaime  on  the  property  in  hotchpot,  and  amongst  others  to  the 
defendant  himself,  aa  an  underwriter  on  the  first  policy,  upon  which  be  bad  paid  as  for  a 
total  lose  to  Fisher  and  Co. 

THE  plaintiffs  declared  in  assumpsit  upon  a  policy  of  assurance  effect* 
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ed  by  them  and  subscribed  by  the  defendant,  for' 2000/.,  upon  the  13th  of  Jm 
ary  1809,  upon  the  ship  Atlantic,  at  and  from  Corunna  to  London.  The  in- 
terest was  laid  in  the  first  and  second  counts  to  be  in  the  plaintiffs,  and  the  loss 
averred  in  the  first  to  be  by  perils 'of  the  enemy ;  and  in  the  other,  by  barra- 
try :  and  in  the  third  count  the  interest  was  laid  to  be  in  Fisher,  Kxdd,  and 
Waring,  and  the  loss  averred  to  be  by  perils  of  enemies.  There  was  also  a 
count  for  money  had  and  received.  At  the  foot  of  the  policy  there  was  a 
memorandum,  declaring  the  insurance  to  be  "  on  ship,  or  on  salvage  charges, 
or  on  any  interest  as  may  be  hereafter  declared  by  the  assured."  The  cause 
was  tried  before  Lord  EUenborough,  C.  J.  at  Guildhall,,  when  a  verdict  was 
found  for  the  plaintiffs  for  200/.,  subject  to  the  opinion  of  the  Court  upon  the 
following  case. 

In  May  1808,  the  ship  Atlantic,  of  which  Fisher,  Kidd,  and   Waring  were 
then  and  etill  are  the  registered  owners,  together  with  the  ship  Ross,  belong- 
ing to  the  plaintiffs,  sailed  from  Jamaica  loaded  with  produce  for  England, 
and  both  the  ships  and  their  cargoes  were  insured  by  the  respective  owners  : 
the  Atlantic  being  insured  by  a  valid  policy  for  6500/.,  underwritten  by  the 
defendant  for  500/.,  and  her  freight  being  insured  by  another  valued  policy 
for  4000/.,  which  was  also  underwritten  by  the  defendant  for  500/.     In  the 
course  of  their  voyage  they  were  both  captured  by  a   Spanish  privateer  and 
carried  into  Spain,  where  the  restitution  of  the  ships  and  cargoes  was  claimed 
on  behalf  of  the  British  owners  ;  but  the  capture  being  previous  to  the  cessa- 
tion of  hostilities  between  Great  Britain  and  Spain,  the  claim  was  resisted  by 
the  captors.     Upon  the  capture,  the  underwriters  were  called  upon  to  pay  and 
did  pay  a  total  loss  to  the  assured  upon  the  two  policies  upon  the  ship  Atlan- 
tic and  her  freight.     Mr.  Cowan,  or  Corunna,  acted  as  well  on  behalf  of  the 
plaintiffs,  as  of  Fisher,  Kidd,  and  Waring,  and  alsi  for  the  owners  of  both  the 
cargoes,  in  endeavouring  to  recover  the  ships  and  cargoes  in   Spain  :  and  in 
order  to  ratify  his  proceedings,  powers  of  attorney  were  duly  executed  by  the 
original  owners  of  the  ships  and  cargoes,  one  of  which  powers  was  executed 
by  Fisher  and  Co.,  as  the  owners  of  the  Atlantic,  and  by  the  original  owners 
of  her  cargo,  on  the  5th  of  January  1S09 ;  and  being  delivered   to  the  plain- 
tiffs, was  by  them  transmitted  to  Cowan,     This  power  of  attorney  authorized 
him  to  appear  and  claim  restitution  of  the  ship  and  cargo,  and  to  prosecute 
such  claim  in  such  manner  as  he  should   think  adviseable,  and  also  to  enter 
into  any  agreement  or  compromise  with  the  captors  for  giving  up  part  of  the 
cargo  of  the  said  ship  upon  the  restitution  of  the  remainder,  and   to  pay  any 
sums  or  appropriate  part  of  the  said  cargo  to  obtain  restitution  of  the  said  ship, 
and  upon  obtaining  such  restitution  of  the  ship  and  cargo,  to  defray  all  costs 
and  charges,  and  also  to  forward  the  said  ship  and  cargo,  dr  such  part  of  her 
cargo  as  should  be  restored,  to  the  port  of  London,  and  to  adjust,  settle,  and 
pay  any  claim  or  demand  on  the  ship,  goods  or  merchandizes(a).     An  agree- 
ment had  been  previously  entered  into  by  Cowan  with  the  captors  in  De- 
cember, 1808,  subsequent  to  the  cessation  of  hostilities  between  Great  Britian 
and  Spain,  by  which  they  agreed  to  deliver  up  to  him  for  the  common  benefit 
of  the  original  owners  of  both  ships  and  cargoes,  the  two  ships  and  part  of  the 
cargoes  of  each,  in  consideration  of  all  claim  to  the  remainder  of  the  cargoes 
being  abandoned  by  the  owners ;  and  this  restitution  was  declared  to  be  in 
favour  of  the  owners  of  the  ships  and  cargoes  in  the  lump.     In  consequence 
and  upon  the  terms  of  this  agreement,  the  two  ships  and  the  part  of  their  car- 
goes agreed  upon  were  delivered  up  to  Cowan,  and  he  proceeded   to  refit  the 
ships  in  Spain,  and  drew  bills  upon  the   plaintiffs  for  his  general  expencesin 
effecting  this  arrangement,  and  afterwards  in  the  outfit  of  both  the  ships ; 
which  bills  the  plaintiffs  accepted  and  paid.     By  letter,  dated  the  23d  of  De- 

(a)  There  wai  a  general  referenoe  to  the  power  reserved,  and  alto  to  the  agreement  tfter- 
mentioned. 
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cember,  1808,  and  .which  was  received  by  the  plaintiffs  on  the  9th  of  January 
1809,  Cowan  wrote  to  the  plaintiffs  (inter  alia)  i  "  You  will  understand  that 
"  the  whole  property  restored  is  to  form  a  mass,  and  the  reparation  made  agree-* 
"  ably  to  the  respective  .values  that  may  be  affixed  to  both  ships  and  cargoes.. 
"  The  Atlantic  I  shall  consign  to  you,  in  order  to  simplify  the  concern ,;  and 
<l  you  can  arrange  with  the  owners.  The  above  information  will  guide  you 
"  with  respect  to  insurance"  In  consequence  of  this  letter,  the  plaintiffs  ef- 
fected the  insurance  in  question.  Fisher  and  Co.  did  not  authorize  this  in- 
surance otherwise  than  as  aforesaid.  The  Atlantic  was  at  Corunna  in  Janu- 
ary 1809,  preparing  for  her  voyage  to  London  when  the  French  entered  that 
place  and  captured  her.  On  the  16th  of  February  1810,  the  Atlantic  arrived 
in  England,  in  the  possession  of  Mr.  Thomas  Lewis,  and  was  arrested  on  the 
20th  of  the  same  month  by  process  of  the  Court  of  Admiralty,  and  claimed 
in  the  said  court  by  Fisher  and  Co.  as  the  original  owners  thereof:  but 
upon  the  hearing  of  the  cause  on  the  6th  of  November  following,  that 
Court  determined  that  their  title  was  devested  by  the  first-mentioned  capture 
and  subsequent  peace  with  Spain,  and  directed  the  warrant  of  arrest  to  be 
superseded.  Cowan  claims  a  commission  for  his  said  services.  The  premi- 
um has  not  been  paid  into  court.  The  question  was,  whether  the  plaintiffs 
were  entitled  to  recover  on  any  and  which  of  the  counts  of  the  declaration 
either  for  a  total  loss,  or  to  a  less  amount,  or  for  a  return  of  premium.  If 
they  are  entitled  to  recover  for  a  total  loss,  the  verdict  was  to  stand  :  if  only 
entitled  to  recover  for  the  salvage  expences,  money  laid  out  in  refitting  the 
ship,  or  commission,  the  verdict  was  to  be  subject  to  a  reference  aa  to  the 
amount :  If  the  plaintiffs  were  not  entitled  to  recover,  a  nonsuit  was  to  be 
entered. 

Toddy,  for  the  plaintiff,  made  three  points :  1st,  whether  they  had  any 
insurable  interest:  2dly,  if  any,  to  what  extent;  whether  it  exceeded  the 
amount  of  the  bills  accepted  by  them :  and  3dly,  whether  if  the  plaintiffs  had 
no  interest  in  themselves,  they  had  sufficient  authority  to  insure  for  Fisher, 
Kidd  and  Waring,  the  registered  owners,  and  to  recover  in  their  names. 
The  first  point  has  been  decided  in  Lttcena  v.  Crawford,  2  New  Rep.  269, 
and  other  cases.  [Lord  Ellenborough,  C.  J.  Independent  of  that  case,  can 
there  be  any  doubt  but  that  the  plaintiffs  had  an  insurable  interest?  The  ships 
and  cargoes  were  all  thrown  into  boichpot ;  and  the  plaintiffs  had  an  inter- 
est in  the  conjoint  property,  and  had  expended  their  own  money  upon  it,  and 
were  further  authorized  to  make  the  insurance  by  Cowan  of  Corunna,  who 
had  full  powers  of  attorney  from  all  the  original  owners  of  the  property.] 
2dly,  The  plaintiffs  bad  an  insurable  interest  to  the  whole  extent  of  the  insu- 
rance, as  well  on  account  of  their  conjoint  interest  in  the  whole  of  the  property 
which  was  restored  in  the  mass  for  the  benefit  of  all  concerned,  as  in  their  char- 
acter of  consignees  of  the  ship  and  cargo  from  Cowan;  having  also  accepted 
and  paid  bills  for  the  expences  and  outfit  of  this  ship  conjointly  with  the 
other  property  restored.  The  plaint ifis  would  clearly  have  had  a  lien  on  the 
ship  if  it  had  come  into  their  possession.  Cowan  acted  on  behalf  of  the 
former  underwriters,  as  well  as  of  the  other  persons  interested,  in  authorizing 
the  plaintiffs  to  insure  :  for  by  the  express  terms  of  the  policy,  the  assured, 
whose  agent  he  was,  are  constituted  agents  for  the  underwriters,  in  case  of 
loss  to  do  the  best  for  them :  and  he  having  compromised  with  the  captors, 
and  incurred  responsibility  for  the  outfit  of  this  ship,  is  entitled  to  be  indemni- 
fied through  the  medium  of  the  plaintiffs.  Before  salvage  can  be  distrib- 
u  edv  the  expence  of  it  must  be  deducted.  No  doubt  the  plaintiffs  will  be  an- 
swerable over  to  the  oiher  persons  interested  in  the  mass  of  the  property  re- 
stored, for  their  proportions  of  the  money  to  be  recovered  in  this  action  :  but 
however  a  court  of  equity  may  deal  with  the  interests  of  those  several  parties, 
the  only  question  in  a  court  of  law  is  whether  there  was  a  promise  by  the  de- 
fendant, and  a  good  consideration  for  it.     Admitting  upon  this  contract  that 
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the  respective  parties  can  only  recover  to  the  extent  of  their  loss,  yet  this 
Court  will  not  now  go  into  an  entangled  account  of  the  different  interests,  but 
will  leave  the  distribution  of  the  money  recovered  on  this  policy  to  the  plain- 
tiffs, who,  as  trustees  for  all  concerned,  would  have  been  in  possession  of  the 
property  if  it  had  arrived  safe,  and  answerable  over  to  them.  In  Boehm  v. 
Bell,  8  Term.  Rep.  154,  the  responsibility  alone  of  captors  to  answer  over 
for  the  value  of  ships  seized  as  prize  was  held  to  constitute  an  insurable  inter- 
est, though  restitution  was  afterwards  awarded  by  the  Court  of  Admiralty. 
[Lord  FJUenhorough,  C.  J.  That  was  a  case  of  responsibility  coupled  wiib 
possession.]  Here  there  would  have  been  a  lawful  possession,  if  not  inter- 
cepted by  the  subsequent  capture  :  a  tortious  possession  indeed  could  not  con- 
stitute an  insurable  interest.  If  the  defence  here  set  up  could  avail  at  law,  it 
would  disturb  the  whole  proportion  of  salvage,  according  to  the  agreement  of 
the  parties  in  this  case.  This  defendant  also  claims  salvage  upon  the  other 
policies,  but  non  constat  that  he  will  be  entitled  to  so  large  a  proportion  of  sal- 
vage on  those  policies  as  his  subscription  on  the  policy  in  question  amoonts 
to.  [Le  Blanc,  J.  Is  not  this  the  case  of  trustees  in  possession,*  through  the 
medium  of  Cowan,  at  the  time  of  the  insurance,  of  property  for  the  benefit  of 
others,  with  a  principal  claim  of  their  own  upon  that  property ;  and  while  it 
continued  in  Cowan's  possession,  he  was  entitled  to  retain  it  for  that  claim.] 
While  a  party  has  a  right  to  the  possession,  he  has  the  legal  property,  though 
defeasible  ;  but  defeasible  property  is  insurable :  for  a  defeasible  interest  in  cap- 
tors was  held  insurable  in  Sterling  v.  Vaughan,  11  East,  619.  3dly,  If  the  Court 
should  consider  that  the  plaintiffs'  right  to  recover  was  confined  to  a  strict  legal 
interest,  that  must  be  admitted  to  be  in  Fisher,  Kidd,  and  Waring,  the  registered 
owners,  from  whom  the  plaintiffs,  through  Cowan  of  Cornnna,  had  sufficient  au- 
thority to  insure,  by  the  power  of  attorney  executed  on  the  5th  January,  and 
delivered  by  Fisher  and  Co.  to  the  plaintiffs  to  be  transmitted  to  Cowan. 
This  power  gave  him  authority  to  take  all  steps  necessary  for  the  preservation 
of  the  property,  and  to  forward  it  to  London,  and  consequently  gave  authori- 
ty to  Cowan  to  direct  the  plaintiffs  to  insure ;  which  they  did  on  the  13th  of 
January. 

Richardson,  contra,  contended,  1st,  that  the  plaintiffs  had  no  insurable  inter- 
est ;  or,  if  any,  that  it  did  not  exceed  the  extent  of  the  salvage  expences. 
2dly,  That  Fisher  and  Co.  had  no  insurable  interest :  because  a  total  loss  hat- 
ing been  paid  to  them  by  the  first  set  of  underwriters,  all  beneficial  interest 
in  them  passed  to  those  underwriters,  and  their  legal  interest  was  devested  be- 
fore this  insurance  was  made  by  the  first  capture  and  subsequent  peace  with 
Spain,  as  appears  by  the  judgment  of  the  Court  of  Admiralty  upon  their  claim 
for  the  possession  of  the  ship  in  Question.  And  that  even  if  Fisher  and 
Co.  had  a  bare  legal  interest  remaining  in  them  by  the  operation  of  the  regis- 
try acts,  that  would  not  authorize  the  plaintiffs  to  insure  for  them.  [BayUif, 
J.  observed  that  it  did  not  appear  for  what  reasons  the  Court  of  Admiralty 
had  decided  on  the  claim  of  Fisher  and  Co.  in  the  manner  stated ;  but  the 
fact  of  that  court  having  so  decided,  on  the  ground  stated  in  the  case,  was 
confirmed  by  the  Attorney-General,  who  was  of  counsel  in  this  cause.]  A 
mere  consignee,  as  such,  has  no  insurable  interest ;  though  a  consignee  of 
goods,  who  has  made  advances  or  accepted  bills  on  the  credit  of  them,  has  an 
insurable  interest  to  that  extent,  according  to  Hill  v.  Secretan,  1  Bos.  k  Poll- 
316,  Wolff  v.  Horncastle,  lb.  316.  But  the  case  of  a  shin  is  widely  differ- 
ent from  that  of  the  cargo,  unless  there  be  a  power  to  sell  the  ship,  which  did 
not  exist  in  this  case.  [Bayley,  J.  Could  not  the  plaintiffs  have  instituted  « 
suit  in  the  Court  of  Admiralty  in  their  own  names,  to  detain  this  ship  till 
payment  of  Cowan's  bills  which  they  had  accepted,  and  thereby  pot  them- 
selves in  the  place  of  Cowan  ?]  Supposing  that  a  person,  who  renders  me«> 
ritorious  service  and  incurs  expencea  for  the  delivery  of  a  ship  by  way  of  sal* 
vage,  could  maintain  a  suit  against  the  ship  in  the  Court  of  Admiralty  for 
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reimbursement  it  doe*  not  follow,  that  he  could  convey  that  right  to  anoth- 
er. [Bay ley,  J.  Were  not  the  advances  in  fact  made  here  by  the  plain- 
tiffs ?]  All  the  original  parties  constituted  Cowan  their  agent  for  tbetr  sep- 
arate interests ;  but  Cowan  thought  proper  to  throw  the  whole  into  hotch- 
pot. It  cannot  however  be  said  that  expenses  incurred  for  one  set  of 
parties  can  be  thrown  by  an  agent  upon  others  who  had  no  prior  interest 
in  common  with  each  other  in  the  subject-matters:  that  expences  incur- 
red for  the  liberation  of  the  ship  Atlantic  can  be  thrown  upon  the  own- 
ners  of  the  ship  Ross.  It  may  now  indeed  be  difficult  to  adjust  the 
proportions  of  each;  but  that  cannot  vary  the  question  of  right,  At  any 
rate,  the  plaintiffs,  who  only  accepted  Cowan's  bills,  thereby  giving  personal 
credit  to  hrm,  cannot  be  entitled  to  sue  for  salvage  expences  incurred  by 
him.  The  ship  insured  never  was  in  their  possession,  and  therefore  they 
could  hare  no  Hen  upon  it  [Lord  EUenborough,  C.  J.  This  is  no  question 
strictly  of  lien.  Cowan  was  in  possession  of  the  whole,  and  Cowan  continued 
to  be  the  plaintiffs'  agent  for  this  purpose  after  the  Atlantic  and  the  Ross  were 
thrown  into  hotchpot  for  the  benefit  of  all  concerned.  The  whole  then  becacne 
a  new  property,  and  a  new  interest  was  constituted  in  the  former  several 
owners  conjointly ;  so  that  the  proprietors  of  the  ship  Ross  thereby  cane  to 
have  an  interest  in  the  Atlantic.  Upon  the  arrangement  made  with  the 
captors,  Cowan  received  restitution  of  the  whole  property  in  the  lump,  as  it 
is  said,  for  the  common  benefit  of  the  original  owners  of  both  ships  and 
cargoes.  And  then  Cowan,  being  such  agent  of  the  conjoint  interest,  as  well 
as  agent  for  the  plaintiffs,  consigned  the  Atlantic  to  them,  and  drew  bills  upon 
them  for  the  general  expences  of  the  whole  concern,  which  they  accepted  and 
paid.  If  this  does  not  give  them  an  insurable  interest,  it  js  difficult  to  say 
what  will.]  Still,  however,  the  underwriters  upon  this  policy  would  only  be 
liable  for  such  a  proportion  of  the  expences  as,  upon  an  adjustment  and  final 
balance  of  the  account,  would  appear  to  belong  to  the  owners  of  the  Atlantic  : 
that  was  the  principle  upon  which  the  case  of  Wolff  v.  Homecastle,  1  Bos. 
&  Pull.  316,  proceeded :  the  agent  there  was  only  held  to  have  an  insurable 
interest  to  the  extent  of  his  advance  upon  the  property  consigned,  but  not  for 
the  whole  of  it.  Then  as  to  the  clause  in  every  policy  which  gives  the  assur- 
ed authority,  in  case  of  a  loss,  to  sue,  labour,  and  travail  for  the  underwriters; 
that  is  only  for  the  purpose  of  diminishing,  if  possible,  the  loss  which  the 
underwriters  shall  be  called  upon  at  last  to  pay  ;  but  after  they  have  paid  as 
for  a  total  loss,  the  authority  ceases.  [Lord  EUenborough,  C,  J.  Surely  it 
most  in  many  cases  continue  even  after  the  loss  is  adjusted  here ;  and  is  net 
countermanded  by  the  mere  act  of  payment ;  as  where  the  loss  happens  at  a 
distance  from  home ;  otherwise  the  authority  would  be  often  wholly  nugatory.] 
Then  as  to  the  averment  of  interest  in  Fisher,  Kidd,  and  Waring  ;  except  for 
the  register  acts,  upon  payment  of  the  whole  value  of  the  shin  by  the  under- 
writers under  the  first  policy,  the  property  would  have  been  devested  out  of 
the  original  owners  and  vested  in  those  underwriters  ;  and  this,  whether  there 
was  a  formal  abandonment  or  not.  But  now,  though  the  legal  interest  may 
remain  in  them  till  a  conveyance  and  new  registration,  yet  they  must  be  taken 
to  be  trustees  for  the  underwriters  from  whom  they  have  received  a  total  loss. 
And  supposing  the  legal  property  in  the  Atlantic  to  remain  in  Fisher  and  Co., 
there  was  no  authority  from  there  to  the  plaintiffs  to  insure  for.  The  con- 
trary is  rather  to  be  collected  from  Cowan$s  letter  of  the  9tb  of  January  1909, 
to  the  plaintiffs,  wherein  he  tells  them  that  he  had  consigned  the  Atlan'ic  to 
them  in  order  to  simplify  the  concern  ;  and  they  were  to  arrange  with  the 
owners ;  and  that  the  information  he  had  before  given  them  would  guide  them 
with  respect  to  insurance.  It  is  found  as  a  fact  in  the  case,  that  Fisher  and  Co. 
no  otherwise  authorized  the  insurance  than  as  might  be  inferred  from  the  facts 
before  stated.  But  they  neither  ordered  it  originally  through  Cowan,  nor  did 
they  afterwards  adopt  it  when  made  by  the  plaintiffs.  Besides,  the  interest  was 
Vou  VII.  67 
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devested  out  of  them  by  the  Spanish  capture  and  subsequent  peace :  it  was  so 
adjudged  by  the  Court  of  Admiralty,  naving  competent  authority  to  decide 
that  questioo.  But  if  this  were  a  hotchpot  interest,  such  interest  ought  to 
have  been  averred  in  all  the  former  owners  of  the  property. 

Lord  Ellenborough,  C.  J.    The  plaintiffs,  having  an  insurable  interest  in 
the  whole  mass  of  the  property  restored,  may  recover  upon  this  policy  as 
trustees  for  those  who  are  interested  with  themselves  in  the  whole  ;  though 
they  may  be  afterwards  called  upon  to  divide  it  amongst  the  several  claimants 
in  the  proportions  due  to  each ;  and  a  recovery  in  this  action  will  not  exclude 
any  of  the  parties  from  unravelling  the  account  in  equity.     If  we  were  not 
accustomed  in  this  place  to  handle  questions  amongst  the  apices  juris*  it  would 
appear  extraordinary  that  this  should  be  considered  as  a  gambliogf  policy  with- 
in the  statute,  in  which  the  plaintiffs  bad  no  real  interest,  when  it  is  stated  in 
the  case  that  they  are  the  owners  of  one  of  the  captured  ships,  and  that  after 
the  mass  of  the  captured  property  had  been  redeemed  by  the  sacrifice  of  a 
part  for  the  benefit  of  the  whole,  they  expended  they  own  money  in  securing 
the  whole  concern,  which  had  been  brought  into  hotchpot.     In  what  sense  can 
we  consider  the  plaintiffs  as  gamblers  ?     They  were  the  original  owners  of 
the  ship  Ross ;  Fisher  and  Co.  were  owners  of  the  Atlantic ;  and  others 
owned  the  cargoes;  both  the  ships  with  their  cargoes  were  captured  and 
Carried  into  Spain,  and  there  was  a  total  loss  of  the  whole  property.     The 
owners  of  the  Atlantic  thereupon  received  from  their  underwriters  as  for  a  total 
loss  upon  ship  and  freight ;  but  tbat  did  not  preclude  the  assured  and  their 
agent  after  the  capture,  from  suing  and  labouring  to  obtain  lestiiution  :  end 
the  respective  owners  of  the  ships  and  cargoes  sent  out  powers  of  attorney  to 
Cowan  at  Corunna  for  that  purpose.     In  particular,  it  is  stateo*,  tbat  the  owners 
of  the  Atlantic  and  ner  cargo  empowered  him  to  prosecute  their  claim  in  the 
Spanish  prize  court,  "  in  such  manner  as  he  should  think  advisable  ;  and  also 
to  enter  into  any  agreement  or  compromise  with  the  captors,  for  giving  up  part 
of  the  cargo  of  the  ship  upon  the  restitution  of  the  remainder  and  to  pay  any 
sum  or  appropriate  part  of  the  caigo  to  obtain  restitution  of  the  ship  and  upon 
obtaining  such  restitution  Of  the  ship  and  cargo,  to  defray  all  costs  and  charges, 
and  also  to  forward  the  said  ship,  $c.  to  the  port  of  London,  and  to  adjust  and 
settle,  and  pay  any  demand  on  the  ship  and  goods."     How  then  can  it  be  said 
that  there  was  no  authority  from  Fisher  and  Co.  to  insure.   The  order  to  forward 
the  ship  to  London  was  an  authority  to  insure  he/.     She  might  be  intercepted 
by  the  perils  of  the  sea  or  of  enemies,  and  a  loss  of  the  property  would  be  incur- 
red ;  the  only  way  to  prevent  which  was  by  insurance.     An  authority  to  insure 
is  to  be  inferred  from  the  order.     Cowan  then,  acting  for  the  benefit  of  all  bis 
principals,  abandoned  part  of  the  cargoes  to  the  captors,  and  obtained  restitution 
of  the  rest  with  the  ships  in  a  mass  for  the  common  benefit  of  all  concerned  ;  and 
afterwards  fitted  out  the  ships,  and  incurred  charges  and  expences  in  doing  all 
this ;  for  which  he  drew  bills  on  the  plaintiffs  who  accepted  and  have  paidlhero, 
and  procured  the  insurance  in  question  :  and  he  was  about  to  forward  the  At- 
lantic to  London,  when  she  was  again  captured  by  a  French  force  which  entered 
Corunna :  the  assured  therefore  upon  this  policy  are  entitled  to  recover  from 
the  underwriters  if  they  had  an  insurable  interest  in  the  ship.     The  question 
then  is,  who  had  such  an  interest  ?     I  answer  the  original  proprietors  of  both 
ships  and  cargoes,  whose  interests  had  been  united  in  hotchpot  through  the 
medium  of  their  common  agent  Cowan.     Cowan  himself  had  an  interest  in 
the  whole  :  and  the  plaintifis  had  also  an  interest  in  respect  of  the  bills  which 
they  had  accepted  and  paid  for  Cowan  on  account  of  this  conjoint  property. 
The  whole  was  thrown  into  hotchpot  when  it  was  delivered  up  to  Cowan  by 
the  first  captors,  and  therefore  the  plaintiffs,  who  were  the  original  owners  oV 
the  ship  Boss,  became  interested  in  the  whole.      They  were  also  inter* 
ested  in  it  as  the  consignees  and  representatives  of  Cowan,  who  had  expend- 
ed money  upon  the  whole  in  hotchpot,  and  for  whom  they  had  accepted  and 
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paid  bilk  on  that  amount  It  cannot  therefore  he  said,  that  the  plaintiffs  had 
not  an  insurable  interest  in  the  subject-matter.  But  then  it  is  objected, 
that  a  total  loss  having  been  paid  by  the  underwriters  upon  the  first  policy  on 
the  ship  Atlantic,  they  had  thereby  purchased  an  interest  in  the  subject-mat- 
ter. And  they  have  purchased  an  interest  in  it,  so  as  to  entitle  themselves  to 
be  considered  in  a  court  of  equity :  but  still  the  question  is,  whether  the  bo- 
dy of  the  property  in  this  ship  was  not  remaining  vested  in  the  original  own- 
ers, whom  the  plaintiffs  represent,  so  as  to  entitle  them  to  insure  and  recover 
as  for  a  total  loss  upon  this  policy ;  although  they  may  be  amenable  over  to 
this  very  underwriter  for  a  proportion  of  the  money  when  recovered. 
He  is  indeed  almost  virtually  estopped  here  from  contending  that  the  property 
is  in  himself,  whom  he  has  insured  it  as  belonging  to  others.  But  here  the 
plaintiffs,  by  their  re-purchase  from  the  captors,  clothed  themselves  with  their 
original  right,  and  the  whole  of  the  captured  property  having,  upon  the 
restitution  of  it,  been  thrown  into  hotchpot,  the  plaintiff*  have  an  insurable  in* 
terest  in  this  ship  as  upon  a  hotchpot  right,  and  also  as  representing  Cowan* 
the  common  agent  of  all  the  concerned.  This  defendant  would  not  be  entitled 
even  in  equity  to  retain  his  whole  subscription  upon  the  present  policy  ;  for, 
at  any  rate,  he  would  be  liable  to  account  for  a  proportion  of  it  to  the  first  set 
of  underwriters. 

The  other  judges  concurred,  and  the  postea  was  ordered  to  be  delivered  to 
the  plaintiffs. 


Summervil  v.  Isabella  Watkins  and  Others. 

14  East,  686.    Nov.  18, 1811. 


sapiaa  ouagatam,  ts  noi  enutiea  10  oe  reiievea  on  summary 
levy,  except  upon  tbe  terms  of  appearing  to  the  action  and 
a!  bail;  alibovch  the  plaintiff  had  also  proved  her  debt  under 
I  a  dividend ;  alter  which  this  action  was  commenced  for  the) 


A,  bankrupt  whs  has  been  waived  (or  outlawed)  and  her  person  arrested  and  goods  taken  bj 
tbe  sheriff,  under  a  writ  of  capias  dtlagatam,  is  not  entitled  to  be  relieved  on  summary 
motion  from  such  arrest  and   lev 
patting  in  and  perfecting  special 
tbe  commisaioe,  and  received  a 
balance. 

A  COMMISSION  of  bannkrupt  issued  against  the  defendants,  who  were 
milliners,  in  March  1807,  and  the  plaintiff  proved  her  debt  under  it,  and  re- 
ceived a  dividend  of  3f  6rf.  in  the  pound,  which  was  declared  in  November 
1808;  notwithstanding  which,  the  plaintiff,  in  June  1810,  brought  her 
action,  bj  original,  for  the  balance  against  the  defendants,  and  obtained  judg- 
ment of  waiver  against  them  in  November  1810  ;  and  in  October  1811,  the 
defendant  Watkins  was  arrested,  and  her  goods  taken  under  a  special  writ  of 
capias  utlagatam,  after  she  had  obtained  her  certificate  in  the  June  preceding 
ber  arrest  and  the  levy.  Whereupon  Gwrney,  on  a  former  day  in  the  term, 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  defendant  Wat* 
kins'  goods,  levied  on  by  the  sheriff  under  the  enpias  utlagatam,  should  not 
be  restored,  and  the  bail-bond  given  by  her  to  the  sheriff  on  her  arrest  giv- 
en up  to  be  cancelled.  This  was  now  opposed  by  the  Attorney 'General  and 
Comyn,  who  said  that  the  defendant,  Watkins,  being  an  outlaw,  had  no  right 
to  make  this  application,  except  upon  the  usual  terms  of  appearing  and  put- 
ting in  and  perfecting  special  bail,  according  to  French  v.  Moore,  M.  45  Geo. 
3, 1  Tkid,  140.  edit  of  1808.  Gurney  ielied  on  the  election  of  the  plaintiff 
to  proceed  under  the  commission.     But 

Lord  Ellenborodgh,  C.  J.  said  that  the  Court  could  not  help  the  defend- 
ant till  she  had  obtained  a  locus  standi  in  judioio. 

Per  Curiam  Rule  discharged 

with  costs. 
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Creswell  v.  Green. 

14  East,  fS7.    Nov.  18,  1811. 

An  intervening  Sunday  is  to  be  reckoned  as  one  of  the  8  days  in  fait  term  given  to  befl  to 
reader  tbeir  principal  after  the  return  of  (he  writ. 

A  RULE  was  obtained  upon  the  plaintiff  to  shew  cause  why  an  exoneretur 
should  not  be  entered  upon  the  bail  piece  taken  in   this  cause ;  upon  the 

Sound  that  the  bail  were  in  time  to  render  their  principal  on  the  first  day  of 
is  term,  on   which  day  the  render   was  made.     This  tuined  upon   the 
Question  whether  in  reckoning  the  eight  entire  days,  which  are  allowed  by 
tne  rule  of  court  of  Trin.  1  Ann. (a)  for  the  bail  to  render  their   principal, 
after  the  return  of  the;  writ  against  them,  an   intermediate    Sunday  was 
to  be  counted.     The  writ  was   returnable  on    Tuesday  the    25th  June; 
and  if  the    Sunday  were    to    be    reckoned,  the  eight    days  expired  on 
Wednesday  the  3d  of  July,  the  last  day  of  Trinity  term  ;  if  it  were  not  to  be 
reckoned,  then  according  to  the  practice,  the  last  day  of  the  term  being  only 
the  seventh  in  the  reckoning,   the  bail   had  till   the   first  day  of  the  present 
term  to  make  the  render,  which  by  the  rule  must  be  made  in  full  term.     The 
Attorney-General  and  Abbott,  who  opposed  the  rule,  insisted  that  the  practice 
was  to  count  the  intermediate   Sunday  as  one  of  the  eight  days ;  and  cited 
Wilkinson  v.  Vass,  8  Term  Rep.  422,  in  confirmation  of  it,  where  there  must 
bare   been  an  intervening    Sunday  reckoned.     P.  Pollock  contra,  said   that 
there  was  no  adjudged  case  upon  the  point  sanctioning  the  practice,  and  there- 
fore it  was  still  open  to  the  Court  to  decide  it  upon  principle  and  convenience. 
That  the  true  spirit  of  the  rule  of  T.  1  Ann,  was  to*' give  the  bail  eight  sur- 
rendering days,  which  they  would  not  have,  if  Sunday  were  included,  though 
an  intermediate  day.     Ana  this  would  best  accord  with  a  late  decision  of  this 
Court  in  Watien  v.  Baumont{b)  that  an  intervening  Sunday  is  not  to  be  reck- 
oned on  a  four  day  rule  for  bail  in  scire  facias  to  appear  and  plead  in  term. 
And  though  in  Roberts  v.  Quickenden,  lb*  272,  there  cited,  the  rule  is  said  to 
be  otherwise  in  actions  in  general;  yet  in  Miller  v.  Petit,  H.  15 .W.  3.  1  Ld. 
Ray.  720,  whiqh  was  before  the  rule  of  Court  of  T.  1  Ann,  the   Court  held 
that  the  bail  should  have  the  same  time  for  the  render  of  the  principal  in  debt 
upon  their  recognizance  as  if  they  had  been  sued  in  scire  facias. 

Lord  Ellbnborough,  C.  J.  Whatever  the  general  ri'le  may  be,  the 
grammatical  construction  of  the  rule  of  Court  of  Trio.  1  Ann.  accords  with 
the  practice  which  has  prevailed,  as  We  are  informed  by  the  master,  of  reck- 
oning the  Sunday,  when  intervening,  as  one  of  the  eight  days  given  to  the 
baU  to  render  their  principal.  The  words  are  that  they  shall  have  liberty  to 
render  the  defendant  "  by  the  space  of  eight  entire  days  in  full  term  next  after 
the  return  of  the  writ*  &c. :"  and  Sunday  is  as  much  a  day  to  occupy  space 
of  time  as  any  other  day.  The  practice  being  settled  ought  not  to  be  varied. 
the  other  judges  concurred  ;  and  Bay  ley,  J.  added  that  if  the  proceedings  had 
been  by  original,  the  bail  would  have  had  till  the  quarto  die  post  of  the  return 
of  the  second  scire  facias(c)  to  render  their  principal ;  which  day  would  not 
be  altered  by  the  intervention  of  a  Sunday. 

Rule  discharged. 

( m)  Vide  CoohU  fc.  fe  a  in  K.  B. 

(ft)  E.  40  G.  8. 11  East,  271,  explained  by  Robert*  t.  Qatfdtarira. 

Co)  Vide  1  lidd.  2S7.  edit  of  1808. 
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Mayo  and  Another  v.  Rogers  and  Another,  Bail  of  Crack- 
low. 

14  East,  53ft.    Nov.  19, 1*11. 
* 

In  declaring  in  ecire  facia*  on  a  recognisance  of  bail,  takeo  inao  aotion  by  original,  them  ia 

do  incongruity  in  stating;  that  the  recognisance  waa  taken  ia  an  action  "  then  lately  com* 

mtnetd  and  depending  in  B.  R.;"  for  the  action   may  bo  aaid  to  comwuna  in  this  oonrt 

when  ite  jorifdicuon  attache*  upon  the  original  writ  eoed  oat  of  Chancery. 

IN  scire  facias  oo  the  recognizance  of  bail  the  declaration  set  oat  the  re- 
cognizance taken  in  B.  B~  in  Tr.  60  Geo.  3,  wherein  the  defendants,  pledges 
and  manucaptor*  of  C.  T.  Cracklow,  acknowledged  themselves  to  owe  to  the 
plaintiffs  the  sum  of  2001.,  and  that  the  same  should  be  levied  upon  each  of 
their  lands  and  chattels  for  the  use  of  the  plaintiffs,  in  case  Cracklow  should 
be  convicted  in  a  certain  plea  of  trespass  on  the  case  upon  promises,  to  the 
damage  to  the  plaintiffs  of  1332.,  "  then  lately  commenced  and  depending  m 
the  same  Court"  at  the  suit  of  the  plaintiffs  against  Cracklow,  and  if  Crack* 
low  should  not  satisfy  to  the  plaintiffs  the  damages  adjudged  to  them,  or  ren- 
der himself,  &c.  prout  patet,  &C :  and  then  it  stated  in  the  usual  form  that 
though  the  plaintiffs  in  Hill.  51  Geo.  3,  in  B.  IL  by  our  writ,  and  by  the 
judgment  of  the  said  Court,"  recovered  in  the  said  plea  against  Cracklow  14QL 
&c.  prout  patet,  &c. ;  yet  Cracklow  had  not  satisfied  the  damages  or  rendered 
himself,  &c, :  and  concluded  by  requiring  the  sheriff  to  make  known  to  the 
defendants  to  appear  in  B.  R.  on  a  certain  day,  to  shew  why  the  plaintiffs 
should  not  have  execution  against  them,  for  the  debt  acknowledged,  &c.  It 
then  stated  the  sheriff's  return  of  notice  to  the  defendants  to  appear,  and  their 
appearance,  and  the  prayer  of  the  plaintiffs  for  execution  against  them  for  the 
sum  acknowledged.  To  this  there  was  a  special  demurrer ;  because  the  re- 
cognizance is  alleged  to  have  been  acknowledged  in  a  plea  of  trespass  on  the 
case  upon  promises  then  lately  commenced  and  depending  in  the  Court  of  K. 
£.,  when  it  appears  by  the  declaration  that  the  plea  or  action  in  which  the 
judgment  was  recovered  was  commenced  by  original  writ  issuing  out  of 
Chancery,  and  not  out  of  K .  B. 

E.  Lowes  was  now  heard  shortly  in  support  of  this  objection,  and  said  that 
this  declaration  was  not  according  to  the  precedents,  which  in  actions  by  orig- 
inal only  state  that  the  recognizance  was  given  in  a  cause  depending  in  K. 
B. ;  and  be  relied  on  the  rule  laid  down  in  Go.  Lit.  303.  a,  and  other  books 
(a),  that  certainty  to  a  common  intent  in  pleading,  though  sufficient  to  excuse, 
was  not  sufficient  to  charge  a  party. 

Littledaie  was  to  have  supported  the  declaration.     But 

Lord  Ellenborough,  C.  J.  said,  that  there  was  no  ground  for  the  objec- 
tion. That  though  this  Court  had  only  an  original  authority  over  actions 
commenced  by  bill ;  and  that  in  actions  by  original  the  writ  was  sued  out  of 
Chancery ;  yet  the  words  "  then*  lately  commenced  and  depending  in  B.  jR.*' 
did  not  necessarily  imply  a  contradiction  to  the  commencement  of  the  action 
by  original ;  for  it  mignt  have  been  commenced  in  Chancery  by  original  writ, 
and  been  then  depending  in  this  Court.  But  the  action  may  be  .well  stated  to 
commence  in  this  Court,  when  this  Court  begins  to  have  jurisdiction  of  it ; 
when  it  is  legally  brought  hither. 

Per  Curiam,  Judgment  for  the  plaintiffs. 

ia)  Dowuttn  v.  Psyn* ,  1 H.  felac.  6Z7.  was  mentioned. 
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The  King  v.  The  Inhabitants  of  Shinfield. 

14  Eait,  641.    Not.  20,  1811. 

Then  months  after  a  pauper,  under  age,  aed  hired  himaelf  generally  to  a  brickmaker  for  a 
/ear,  they  entered  into  a  written  contract,  unstamped  and  without  scale,  whereby  the 
peeper  covenanted  and  agreed  to  serve  his  master  for  three  years,  to  learn  to  make  bricks, 
etc.  on  condition  of  his  matter  finding  him  in  board,  lodging,  and  clothes,  and  for  him  to 
be  decently  clothed  at  the  end  of  the  three  years,  on  condition  of  his  attending  the  kiln  at 
nights :  held  that  this  contract,  (assftmmg  that  an  infant  might  bind  himself  by  any  coo- 
tract  made  for  his  benefit  at  the  time,  if  legally  framed,)  was  no  proof  of  an  apprentice- 
ship in  the  contemplation  of  the  parties,  bat  only  of  a  new  hiring  in  the  same  relation  of 
master  and  servant  as  the  original  hiring ;  only  restraining  the  service  to  sock  employ  of 
the  master  as  would  enable  the  boy  to  learn  the  trade ;  (for  the  master  did  not  bind  him- 
self to  teach  him  the  trade.)  Bat  if  the  intention  of  the  parties  bad  appeared  in  be  to  con- 
tract for  an  apprenticeship,  yet  as  such  contract  was  illegal  and  void  in  the  form  and  man- 
ner of  it,  it  would  not  have  done  away  the  original  good  contract  of  hiring  and  service  for 
a  year;  and  therefore,  the  servant  would  at  any  rate  gain  a  settlement  by  serving  his  mu- 
ter for  a  year. 

MARTHA,  the  wife  of  Richard  Lanesbury,  a  private  in  the  Royal  Berh 
Militia,  wad  removed  by  an  order  of  justices  from  the  parish  of  Sai?it  Giles 
in  Reading,  to  Shinfield,  in  the  county  of  Berks,  which  order  was  confirmed 
by  the  sessions,  on  appeal,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case. 

The  pauper's  husband  in  June  1806,  (before  his  marriage)  being  then  a  mi- 
nor, hired  himself  for  a  year  to  James  Palmer  of  Shinfield,  brickmaker,  and 
continued  from  that  time  upwards  of  a  year  in  Palmer's  service.  On  the 
29th  of  September  1806,  the  pauper's  husband,  (being  still  a  minor,)  and  Pal- 
mer signed  the  following  agreement  on  unstamped  paper,  and  not  under 
seals,  under  which  the  pauper's  husband  served  the  whole  three  years.  "A 
memorandum  and  agreement  between  James  Palmer  and  Richard  Lanesbury. 
This  agreement  made  the  29th  of  September  1806,  between  James  Palmer, 
brick-maker,  of  Shinfield,  m  the  county  of  Berks,  and  Richard  Lanesbury  of 
Sonhing,  dec.  I  Richard  Lanesbury,  do  hereby  covenant  and  agree  to  serve 
James  Palmer  for  three  years,  to  learn  to  make  bricks,  and  the  art  of  burning, 
pn  condition  of  the  said  James  Palmer's  finding  me  the  said  Richard  Lanes- 
bury sufficient  victuals,  drink,  lodging  and  clothes,  and  to  be  decently  clothed 
in  the  habit  of  a  working  man  at  the  expiration  of  (he  three  years,  on  condi- 
tion of  my  helping  to  attend  the  kiln  on  nights.  Whereas  I  have  hereunto 
set  my  hand  this  29th  of  September  1806.  (Signed)  "  Richard  Lanesbury," 
and  attested  by  two  witnesses.  And  in  the  margin  of  the  paper,  near  the  at- 
testation, was  written,  "  I  Jama  Palmer  consenting  to  the  above  agreement." 
The  appellants  produced  Richard  Lanesbury' s  mother,  who  swore  that  Pofaer 
came  to  her,  and  asked  her  if  she  had  any  objection  to  her  son  being  appren- 
ticed to  him  ;  and  she  said  "  no." 

Abbott  and  Cooper,  in  support  of  the  orders,  admitting,  first,  that  if  the  ori- 
ginal parol  agreement  by  Lanesbury  to  serve  Palmer  as  a  servant  for  a  year 
were  meant  to  be  abandoned,  and  another  contract  for  service  as  an  appren- 
tice substituted  in  the  place  of  it  by  the  wriUen  agreement  entered  into  be- 
tween them  in  three  months  after  the  commencement  of  the  service,  no  settle- 
ment was  gained  by  Lanesbury  in  Shinfield :  they  denied  that  such  was  the 
intention  of  the  parties,  or  the  operation  of  the  written  contract  For  where 
one  is  retained  to  serve  another  generally,  and  not  as  an  apprentice,  eo  nomi- 
ne ;  though  it  be  part  of  the  contract  that  he  is  to  be  taught  a  trade ;  it  only 
operates  as  a  contract  of  hiring  and  service,  and  not  of  apprenticeship.  This 
was  decided  in  Rex  t.  Hitcham,  Burr.  S.  C.  489,  and  Rex  v.  Little  Bolton* 
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Cald.  367,  and  is  not  the  established  rule(a).  The  conversation  between 
Lunesburtfs  mother  and  Palmer  cannot  vary  the  written  contract.  In  Rex  v> 
Highnam,  Cald.  491,  it  was  expressly  stated  that  the  parties  meant  to  consti- 
tute an  apprenticeship ;  which  prevented  the  gaining  of  a  settlement  as  a 
hired  servant  In  this  view  of  the  case  it  is  immaterial  whether  the  written 
contract  were  valid  or  not :  if  valid,  a  settlement  was  gained  as  a  hired  ser- 
vant under  it :  if  invalid,  as  not  being  stamped,  then  the  pauper  continued  to 
serve  in  Shmfield  for  more  than  a  year  under  the  original  contract  as  a  year- 
ly servant,  and  gained  his  settlement  there.  But  supposing  the  written  con- 
tract would  in  its  terms  constitute  an  apprenticeship :  then  not  being  stamped, 
it  could  not  be  received  in  evidence,  to  do  away  the  former  good  agreement  by 
parol. 

Burtough,   Wakefield,  and  Burnal,  contra.    Though  the  instrument  of 
the  29th  of  September  1806  were  invalid,  as  an  apprenticeship;  yet  if  in  fad 
Lanesbury  intended  to  serve,  and  did  serve,  his  master  from  that  time  in  the 
supposed  character  of  an  apprentice,  that  put  an  end  to  the  relation  of  mas- 
ter and  servant ;  so  that  there  was  no  service  for  a  year  under  the  first 
contract.     The*question  therefore  turns  upon  the  true  construction  of  the  writ- 
ten contract,  whether  the  parties  intended  by  the  terms  of  it  to  create  a  hiring 
or  an  apprenticeship.     The  distinctive  character  of  the  latter,  in  addition  to 
the  service  of  the  master,  which  is  common  to  both,  is  for  the  master  to  teach 
the  person  retained  some  trade  or  business ;  and  that  was  stipulated  for  by 
the  contract  in  question  :  no  technical  words  can  be  necessary  to  create  such 
a  contract.    The  case  of  the  King  v.  Little  Bolton,  where  that  notion  pre* 
vailed,  was  afterwards  overruled  in  the  King  v.  Highnam,  Cald.  491,  where 
an  apprenticeship  was  established  without  a  retainer  eo  nomine  in  the  con- 
tract.    So  it  was  in  Rex  v.  Laindon,  8  Term  Rep.  379,  and  Rex  v.  Rain* 
ham,  1  East,  531,  which  followed.     [Le  Blanc,  J.     In  R.  v.  Laindon  a  pre- 
mium was  given  to  the  master ;  which  was  relied  on  as  shewing  the  inten- 
tion of  the  contracting  parties  to  create  an  apprenticeship.]     The  reserving  a 
premium  is  no  necessary  part  of  such  a  contract ;  and  the  circumstance  that 
bo  wages  are  to  be  paid  equally  indicates  the  same  intention  in  this  case: 
for  if  a  mere  hiring  and  service  were  meant,  as  under  the   first  general 
contract,  though  no  particular  sum  was  mentioned  at  the  time,  the  mere 
relation   of  master  and  servant  would   have  entitled   the  servant  to  wa- 
ges upon   a    quantum   meruit:    which    would    not  result    from    a   mere 
contract  of  apprenticeship.     [Bay ley,  J.      The  boy   was  to  have  clothes 
provided    for    him  as   well  as  board    and  lodging,   and    he  was  to   be 
so  employed  as  to  enable  him  to  learn  the  trade :  there  was  therefore  an  equiv- 
alent for  wages.    Lord  EUenbotough,  C.  J.    There  are  no  terms  in  this  con- 
tract by  which  the  master  binds  himself  to  teach  the  boy  his  trade :  the  boy 
is  to  have  the  opportunity  of  learning  it  by  serving  the  master  in  his  trade 
for  three  years ;  but  it  does  not  therefore  follow  that  an  action  would  lie 
against  the  master  for  not  teaching  him.]     In  the  Laindon  case  the  master  did 
not  undertake  to  teach  the  party  serving ;  and  yet  the  Court  thought  that  an 
apprenticeship  was  intended,  though  defectively  made.     In  Rex  v.  Little  Bol- 
ton* Cald.  367,  and  Rex  v.  Eccletton,  2  East,  298,  there  was  a  reservation  of 
wages,  which  rather  shewed  an  intention  to  create  a  hiring  and  service  :  and  in 
the  latter  case  Lord  EUenb&rough,  C.  J.  gave  only  a  reluctant  assent  to  the 
former  decision. 

Lord  Ellenborovgh,  C.  J.  This  was  the  case  of  person,  who,  though  a 
fflfoor,  had  power  to  contract  for  a  hiring  and  service  to  another,  or  as  nn  ap- 
prentice, according  to  the  principle  laid  down  in  the  case  of  Drury  v.  Drury, 
cited  in  3  Term  Rep.  161.,  that  if  an  agreement  be  for  the  benefit  of  an  in- 
fant at  the  time,  it  shall  bind  him :  and  that  has  not  been  drawn  into  contro- 
-  .  .  .j 

(•)  Vida  Rex  v.  Rainham,  1  Eaat,  5S1,  tad  Rex  v.  Eccletton,  2  East,  298. 
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▼eray  upon  this  occasion  ;  but  it  is  admitted  that  if  the  case  had  stood  upoa 
a  contract  of  hiring  alone,  it  would  have  been  good  and  binding  to  enable  him 
to  acquire  a  settlement  in  Skinfold  by  a  service  under  it  The  only  argu- 
ment has  been  upon  the  effect  of  the  real  or  supposed  apprenticeship  created 
by  the  instrument,  which  it  is  said  put  an  end  to  the  service  under  the  origin*! 
contract  But,  quacunque  via  data,  he  gained  a  settlement  in  Skinfidd:  for 
if  the  instrument  were  invalid  as  being  a  fraud  upon  the  law,  it  is  clear  that 
there  was  no  good  apprenticeship  created,  because  it  was  not  created  in  the 
manner  prescribed  by  the  law ;  And  if  .invalid,  and  not  receivable  in  evi- 
dence, what  is  there  to  do  away  the  former  contract  of  hiring  for «  year  ? 
But  supposing  it  to  be  valid,  and  not  operating  as  an  apprenticeship,  but  as  a 
hiring  in  the  relation  of  master  and  servant ;  what  is  this  but  the  case  of  a 
continuing  service  operating  under  a  new  contract  of  hiring,  merely  superad- 
ding other  terms,  whereby  the  servant  was  to  have  food  and  clothing  provid- 
ed for  him  in  the  manner  stated,  and  an  opportunity  of  learning  the  trade  of 
his  master,  instead  of  seeking  for  a  compensation  for  his  service  upon  a  quan- 
tum meruit.  It  is  therefore  unnecessary  to  deteimine  whether  or  not  this  was 
a  good  contract  of  hiring  and  service,  as  created  by  the  written  instrument. 
And  all  the  cases  cited  by  the  appellant's  counsel  differ  from  the  present,  be* 
causa  in  none  of  them  was  there  a  good  contract  of  hiring  and  service  inde- 
pendent of  the  imperfect  contract  of  apprenticeship  in  dispute.  But  here 
there  was  an  original  perfect  contract  of  hiring  and  service,  which  was  Dot 
defeated  by  an  invalid  instrument.  With  respect  however  to  the  case  of  the 
King  a.  Little  Bolton,  the  Court  in  the  case  of  the  King  v.  Ecdeston  consid- 
ered it  as  a  subsisting  authority,  whatever  question  there  might  have  beeo  up- 
on the  subject  at  first ;  and  I  think  the  convenience  of  the  thing  is  in  support 
of  it :  but  it  is  not  necessary  now  to  discuss  that  point. 

Grose,  J.  Here  there  was  originally  a  good  contract  of  hiring  and  service ; 
and  that  was  done  away  with  by  the  subsequent  instrument,  whereby  the  par- 
ties merely  prolonged  the  duration  of  the  contract,  and  fixeJ  the  compensation 
to  be  made  by  the  master  for  the  service. 

Le  Blanc,  J.     To  give  a  settlement  by  hiring  and  service,  there  must  be  a 
contract  of  hiring  for  a  year :  and  this  case  is  distinguishable  from  all  the 
former  cases,  in  which  the  question  has  been  whether  the  contract  was  to 
serve  as  an  apprentice,  or  as  a  hired  servant,  where  if  the  Court  considered  that 
the  contract  was  to  serve  as  an  apprentice,  it  could  not  enure  to  give  a  settle- 
ment as  in  case  of  a  hired  servant ;  for  in  none  of  those  cases  was  there  aor 
valid  contract  of  hiring  and  service  existing  before  independent  of  the  instru- 
ment in  question.     But  here  the  husband  uf  the  pauper  had  first  entered  into 
a  good  contract  by  parol  as  a  hired  servant  for  a  year ;  and  pending  that  con- 
tract he  and  his  master  entered  into  a  written  agreement ;  by  which  it  is  con- 
tended that  the  parties  meant  to  contract  for  an  apprenticeship ;  and  that  this, 
though  invalid  for  the  purpose  of  creating  an  apprenticeship,  yet  changed  the  na- 
ture of  the  service  under  the  former  hiring  into  a  service  as  an  apprentice,  and 
therefore -prevented  the  gaining  of  a,  settlement  as  a  hired  servant    But  I  do 
not  accede  to  that  argument :  because  if  there  were  at  one  time  a  subsisting 
valid  contract  of  hiring  and  service  for  a  year,  and,  pending  that,  the  parties 
enter  into  an  invalid  agreement,  I  do  not  see  how  that  can  do  away  the  former 
valid  contract.     But  even  upon  the  construction  of  the  written  instrument  it- 
self, I  do  not  think  that  it  is  to  be  taken  as  a  contract  of  apprenticeship*   1° 
all  the  former  cases,  where  the  instrument  in  question  has  been  so  construed, 
it  has  been  stated  that  the  patties  intended  to  contract  in  the  relatioo  of  tran- 
ter and  apprentice,  only  they  had  contracted  informally  in  order  to  avoid  the 
stamp  duties.    But  here  the  contract  is  for  lahubvry  to  serve  Palmer  tor 
three  years  to  learn  the  art  of  a  brick-maker,  on  condition  of  Palmer's  find* 
ing  him  in  board,  lodging,  and  clothes :  there  is  no  contract  by  the  master  to 
teach  him,  but  only  for  the  boy  to  have  the  opportunity  of  learning  the  bust- 
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tress*  Ii  is  said  that  no  wages  are  reserved ;  but  that  is  no  more  than  what 
often  happens  with  boys  at  service :  they  get  less  at  first,  because  they  mast 
first  learn  their  business  before  they  cap  be  of  nee  to  tbeir  masters  in  it. 
Then,  though  it  is  stated  here  that  the  boy  was  to  serve  his  master  to  learn 
his  business,  that  would  not  prevent  it  from  operating  as  a  contract  of  hir- 
ing and  service.  I  do  not  think  therefore  that  this  was  in  the  terms  of  it  an 
agreement  for  an  apprenticeship,  so  as  to  supersede  the  former  contract  of 
hiring  and  service.  But  even  if  it  were  intended  as /an  apprenticeship, 
yet  the  instrument,  being  invalid,  would  not  supersede  the  former  valid 
contract. 

Batuy,  J.  I  consider  the  instrument  as  a  contract  of  service,  and  not  as 
an  apprenticeship.  There  was  an  original  good  contract  for  a  year  between 
the  parties  as  master  and  servant  generally,  and  after  three  months*  service 
under  it,  they  entered  into  a  new  agreement,  by  which  the  boy  was  to  serve 
his  master  for  three  years,  not  generally,  but  to  learn  to  make  Wicks  and  the 
art  of  burning,  upon  condition  of  being  found  in  board,  lodging,  and  clothes. 
The  meaning  of  the  parties  therefore  was,  that  the  general  service  before 
contracted  for.  should  be  restrained  to  such  service  as  would  enable  the  boy 
to  learn  his  master's  business.  If  an  apprenticeship  bad  been  intended,  there 
would  have  been  words  introduced  into  the  agreement  binding  the  master  to 
teach  the  boy ;  and  there  being  no  such  words  of  obligation  on  the  master, 
and  the  written  contract  not  having  the  ordinary  words  of  binding  to  serve 
as  an  apprentice,  and  the  intent  of  the  parties,  as  collected  from  the  terms  of 
it,  being  at  least  equivocal ;  we  are  warranted  by  the  cases  in  saying  that 
the  object  of  it  was  merely  to  confine  the  general  service  before  contracted 
for  to  such  parts  of  the  master's  employ  as  would  enable  the  boy  to  learn  his 
business.  If  this  therefore  were  to  give  an  extraordinary  benefit  to  the  ser- 
vant, the  master  might  well  stipulate  for  receiving  such  service  without  the 
payment  of  wages. 

Orders  confirmed. 


The  King  v.  Parry. 
The  Same  v.  Phillips. 

14  East,  54*.    Nov.  20,1811. 

One  who  bat  not  taken  the  sacrament  according  to  the  rites  of  the  church  of  England,  with 
in  a  year  before  his  erection  in  fact  to  a  corporate  office,  m  disqualified  by  the  corpora- 
tion act,  18  Car.  2.  at.  S.  c  I.e.  12,  from  being  elected:  and  if  such  disqualification  be 
notified  to  the  electors  at  the  time  of  election,  votes  afterwards  given  to  snch  person  are 
thee  thrown  away;  and  any  candidate  having  the  most  legal  votes,  though  in  fact  inferior 
in  somber  to  the  first,  is  duly  elected  and  entitled  to  be  sworn  in;  but  until  he  be  sworn 
»,  the  office  is  not  Ugaily  filled  up  and  enjoyed  by  him,  within  the  exception  in  the  an- 
nual mdemnily  set.  And  therefore,  if  the  disqualified  person  who  had  the  greatest  num- 
ber of  votes  be  sworn  into  the  office,  and  afterwards  qualify  himself  by  taking  the  saera- 
aeat,  &c  within  the  time  allowed  by  the  indemnity  act,  he  is  thereby  recspacitated  and 
freed  from  all  disability,  and  hia  title  to  the  offico  thereby  protected;  such  office  not  hav- 
ing been  then  already  vacated  by  judgment,  or  Ugaily  filled  up  and  enjoyed  by  another 
pcraonu 

AN  information  in  the  nature  of  quo  warranto  was  exhibited  against  the 
defendant  Parry,  (and  the  like  proceeding  was  had  against  Phillips),  calling 
upon  him  to  shew  by  what  authority  he  claimed  to  be  a  common  councilman 
or  the  town  and  county  of  the  town  of  Hater  ford  West;  which  office  he 
was  charged  with  having  exercised  from  the  6th  of  Martk,  50  Geo.  3.  to  the 
time  of  exhibiting  the  information,  without  any  legal  warrant.  To  which 
he  pleaded,  that  Haverford  West  is  an  ancient  town  and  county,  incorpo- 
rated by  the  name  of  the  mayor,  sheriff,  bailiffs,  and  burgesses  of  "the  county 
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of  Haterford  West ;  that  there  ought  to  be  24  common  coancilmen  distinct 
from  the  other  burgesses ;  end  that  the  office  of  common  councilerjeo  it  an 
office  of  great  trust,  &c.  That  by  the  charter  of  the  7  James  1.  confirming 
their  old  and  granting  new  privileges,  &c.  to  the  corporation,  the  king  granted 
that  there  should  be  a  mayor,  and  24  select  burgesses,  of  whom  15  should  be 
aldermen,  and  the  rest  brethren,  to  be  of  the  common  council  to  assist  the 
mayor,  &c. :  and  further,  that  upon  the  death  or  removal  from  office  of  any 
of  the  common  council,  &c.  it  should  be  lawful  for  the  mayor  and  24  of  ibe 
common  council,  or  the  major  part  of  them,  and  the  rest  of  the  burgesses,  or 
the  major  pert  of  them  for  the  time  being,  to  assemble  in  the  Guildhall,  and 
there  to  elect  one  or  more  others  into  the  vacant  place  or  places ;  and  that 
he  or  they  so  elected,  having  taken  the  oath  of  office  before  the  mayor,  &*. 
should  be  of  the  said  24  of  the  common  council  m  the  place  or  places  of  him 
or  them  so  dying  or  removed,  dec.  That  this  charter  was  accepted,  and  that 
the  corporation  nave  ever  since  conformed  to  it.  The  plea  then  stated,  that 
on  the  27th  of  February  1810,  the  place  of  one  of  the  24  of  the  common 
council  became  vacant,  and  on  the  5th  of  March  following,  the  mayor  sod 
the  major  part  of  the  common  council  and  the  burgesses  duly  assembled  io 
the  Guildhall  to  elect  one  of  the  burgesses  in  the  vacant  place,  and  then  and 
there  duty  elected  the  defendant  Parry,  then  one  of  the  burgesses,  into  tbe 
vacant  place  of  one  of  tbe  common  council ;  that  the  defendant  had  after- 
wards due  notice  of  such  his  election,  and  before  he  took  upon  him  to  execute 
the  office  was  sworn  in  before  the  mayor,  &c.,  and  by  virtue  thereof  was  ad- 
mitted into  and  took  upon  himself  tbe  said  office  :  and  so  he  claimed  to  exer- 
cise the  same  of  right. 

The  prosecutor  replied,  that  the  supposed  election  of  the  defendant  wis 
made  after  the  expiration  of  the  commissions  mentioned  in  the  stat.  13  Car.  2. 
(st.  2.  c.  1.  s.  12.  the  corporation  act;)  and  that  the  defendant  had  not  within 
a  year  next  before  his  said  supposed  election  taken  the  sacrament  of  the  Lard's 
supper,  according  to  the  rites  of  the  church  of  England  ;  whereby  and  by 
force  of  the  same  statute,  the  said  supposed  election  of  the  defendant  was 
wholly  void. 

The  defendant  rejoined,  that  the  election  and  swearing  in  of  the  defendant 
in  his  plea  mentioned  was  made  and  took  place  before  the  12th  of  March 
1810fo) ;  and  that  the  defendant,  after  his  election,  and  before  the  12th  of 

(a)  Tbe  annual  indemnity  act  of  that  year  vat  brought  into  the  Home  of  Cammmm 
tbe  12th  of  February,  and  into  the  Lords'  Honse  on  tbe  20tb;  and  having  panted  the  Lor* 
on  tbe  28d  of  the  same  month,  received  the  royal  aaaent  on  tbe  12th  of  March.  As  that 
acta  are  not  Daually  printed  in  tbe  oominen  editions  of  the  Statute*,  n  copy  of  ao  much  of 
the  act  in  question  as  applies  to  tbe  case  is  subjoined. 

The  annua)  indemnity  act,  which  was  pawed  on  tbe  11th  of  March  1810,  m  tbe  60th  G. 
8,  (o„  4,)  reciting  (s.  1<)  that  persona  who  bad  omitted  to  qualify  themselves  agreeably  to 
the  stat  1  G.  1.  st.  •*  c  18. ,  18  Car.  2.  at  2.  c.  1,  and  oiber  statutes  mentioned,  bad  bear- 
Tad,  or  were  in  danger  of  incurring,  penalties  and  disabilities;  enacts,  "  that  ovary  perm 
"  who,  at  or  before  the  passing  of  this  act,  batb,  or  shall  nave  omitted  to  take  end  mbtcribe 
14  tbe  said  oaths  and  declarations,  or  to  receive  the  snorament  of  tbe  LoraVo  Sapper,  or  otntr- 
"  wise  to  qualify  himself  within  such  time-,  and  in  such  manner,  as  in  and  by  tbe  said  sett, 
"  or  any  of  them,  or  by  any  other  act  of  parliament  in  that  behalf  made  is  required,  ud 
"  who  after  accepting  any  each  office,  etc,  on  account  of  which  such  auatifieatiees  oagbt 
"  to  have  been  bad  and  is  required,  bath  taken  and  subscribed  the  said  oaths,  or  inade  lbs 
"  declarations  required  by  law,  and  also  received  tbe  sacrament  of  the  Lord's  Sapper  ao- 
"  cording  to  the  usage  of  the  church  of  England,  etc.;  or  who,  on  or  before  the  26A  of 
*  March,  1811,  receive  tbe  sacrament,  &c.  io  such  cases  wherein  the  said  sacrament  ought 
"  to  have  been  received,  &c;  shall  be  and  are  hereby  indemnified,  freed,  and  dsjchanjM 
M  from  and  against  all  penalties,  forfeitures,  incapacities,  and  disabilities  incurred  or  to  n«  is- 
"  curred,  for  or  by  reason  of  any  neglect  or  omission,  previous  to  the  passing  of  this  act,  or 
"  taking  or  subscribing  tbe  said  oaths,  dec,  or  receiving  the  sacrament,  etc  according  to  tow 
"  above-mentioned  acts,  or  any  of  tbem,  fee. ;  and  such  parson  in  and  shall  be  fully  and  actmlly 
"  recapacitated  and  restored  to  the  same  state  and  condition  asbewaain  before  such  neglect  or 
"  omission,  and  shall  be  deemed  and  adjudged  to  have  duly  qualified  himself  accordinf  to  uVe 
"  above-mentioned  acts  and  every  of  tbem ;  end  that  all  elections  of,  and  acts  done  or  to  bo  doos 
"  by  any  each  person,  or  by  authority  derived  from  him,  are  and  shall  be  of  the  same  fbrettod 
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March  1810,  to  wit,  on  the  6th  of  the  same  March,  accepted  the  office  of  com* 
moo  councilman,  and  exercised  and  enjoyed  the  mime  in  pursuance  of  hit  said 
election  ;  and  that  after  his  said  election  and  swearing  in,  and  after  his  said 
acceptance  of  the  said  office,  and  before  the  exhibiting  of  this  information 
against  him,  to  wit,  on  the  11th  of  March  1810,  he  duly  took  and  received  the 
sacrament  of  the  Lord1*  Sapper,  according  to  the  usage  of  the  church  of  Eng- 
land t  whereby  and  by  force  of  the  statute  in  such  case  made  (t.  e.  the  annual 
indemnity  act)  he  was  freed  and  discharged  from  and  against  all  incapacities 
and  disabilities  by  him  incurred  by  reason  of  his  neglect  or  omission  in  the 
replication  mentioned,  and  was  fully  and  actually  recapacitated  and  restored 
to  the  same  state  and  condition  he  was  in  before  such  his  neglect  or  omission, 
and  doly  qualified  himself  to  take,  hold,  and  exercise  the  said  place  and  office 
of  common  councilman  in  the  information  mentioned,  according  to  law  and  to 
the  act  of  parliament  in  the  replication  mentioned.     And  then  the  defendant 
averred,  that  the  said  office  of  common  councilman  to  which  he  was  so  elected, 
as  in  his  plea  is  mentioned,  hath  net  at  any  time  after  the  same  became  vacant 
as  in  the  plea  mentioned,  been  legally  filled  up  and  enjoyed  by  any  other  person. 
The  prosecutor  surrejoined,  that  before  and  at  the  time  of  the  supposed 
election  of  the  defendant,  there  were  six  vacancies  in  tbe  common  council, 
and  that  an  election  was  had  at  the  time  in  the  plea  mentioned,  and  before  the 
passing  of  the  statute  in  tbe  rejoinder  mentioned  (the  annual  indemnity  act,) 
for  filling  up  tbe  six  vacancies :  that  at  the  said  election  the  defendant  Parry, 
J.  L.  Phillips  (tbe  defendant  in  the  other  information),  W.  H.  Scourfield,  J. 
Mathiae,  S.  Harris,  G.  Rock,  W.  Fortune,  G.  Phillips,  J.  Thomas,  T.  Scow- 
croft,  T.  Wright,  and  Jos.  Smith  were  candidates ;  and  that  the  defendant 
Parry,  and  J.  L.  Phillips,  had  not  either  of  them  tirithin  a  year  next  before  the 
taid  election  taken  the  sacrament  of  the  Lord's  Supper  according  to  the  rites 
of  the  church  of  England  •'  that  a  poll  was  taken  on  the  said  supposed  elec- 
tion, and  thatfuU  and  distinct  notice  was  at  the  time  of  taking  the  saidpah\ 
end  as  soon  as  two  electors  had  polled  for  Parry  and  Phillips,  and  before  any 
other  elector  had  polled,  given  to  tbe  mayor  who  took  the  poll  and  presided  at 
the  said  supposed  election,  and  to  the  electors  at  the  said  election,  in  the  pres- 
ence and  hearing  of  the  defendant  Parry  and  of  Phillips,  that  the  said  Parry 
snd  Phillips  had  not  either  of  them  within  a  year  next  before  the  said  election 
taken  the  sacrament  of  the  Lord's  Supper  according  to  the  rites  of  the  church 
ef  England,  (which  the  said  Parry  and  Phillips  did  not  either  of  them  deny*) 
and  that  all  votes  given  for  them  or  either  of  them  at  the  said  election  would 
be  thrown  away :  nevertheless  the  mayor  continued  to  take  the  poll,  and  to  take 
and  reckon  the  votes  offered  for  Parry  and  for  Phillips,  and  at  the  close 
thereof  declared  the  numbers  to  be  as  follow,  viz.  for  Parry  130.  for  Phillips 
133,  Scourfield  120,  Bech  134,  Harris  134,  Mathias  126,  Smith  37,  Wright 
39,  Fortune  37,  Scewcrcft  26,  Thomas  32,  and  G.  Phillips  26;  whereupon 
sod  by  reason  of  the  premises,  the  said  Parry  and  Phillips,  not  having  taken 
the  sacrament,  dec.  within  a  year  next  before  the  said  election,  and  notice 

"  validity  m  the  mom  or  say  ef  thorn  would  have  been  if  sach  person  had  taken  die  aaid  oatha 
"  or  assurance  and  received  tbe  aacramentof  tbe  Lord'i  Sapper,  &c,  according  to  the  direc- 
"  tiona  of  the  aaid  aeti  and  every  or  any  of  them ;  and  that  the  qualification  or  such  person, 
M  qualifying  himself  in  manner  and  within  the  time  appointed  by  this  act,  shall  be  to  all  in- 
M  teats  aod  purposes  as  effectual  as  if  such  person-  bad  taken  tbe  said  oaths,  &c.  and  received 
"  the  sacrament,  fce.  within  the  Urns  sad  in  the  wanner  appointed  by  the  several  acts  before 
"mentioned. 

Then  a.  6,  provides  "  that  this  act  shall  not  extend,  or  be  construed  to  extend,  to  restore  or 
14  entitle  any  person  to  any  office,  &c.  already  actually  avoided  by  judgment  of  any  of  his 
"  majesty's  coons  of  record,  or  already  legally  filled  up  and  enjoyed  by  any  other  per  ton  ; 
"  bat  that  sacs  office,  &e.  so  avoided,  or  legally  filled  ap  and  enjoyed,  shall  be  and  remain 
"  in  and  to  too  person  [who  is  or  snail  at  the  passing  of  this  act  be  (1)1 1***11*  satiUed  to  the 
ma,  as  if  this  act  had  never  been  made." 

(1)  The  words  wham  the  brackets  are  not  m  tbe  act  of  the  4  Geo.  8.  c.  SI. 
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thereof  hating  been  given  as  aforesaid,  and  the  said  declaration  of  tfaa  numbers 
polled  for  the  said  persons,  so  being  such  candidates,  being  made  before  the 
pasting  of  the  statute  in  the  rejoinder  mentioned,  (the  annual  indemnity  act) 
and  the  votes  offered  and  counted  for  Parry  and  Phtitips  as  aforesaid,  by 
reason  of  such  their  incapacity  and  sueb  notice  thereof  so  given  as  aforesaid, 
being  thrown  away ;  the  said  Wright  and  Smith,  by  reason  of  the  premises, 
were  respectively  and  duty  elected  into  the  said  offices,  and  were  then,  and  at, 
and  before  the  passing  of  the  said  (indemnity)  act  were  and  still  are  legally 
entitled  to  hold  and  enjoy  the  said  offices,  and  the  mid  offices  were  hgaUyfiUed 
up  by  them,  and  they  (  Wright  and  Smith)  were  then  and  there  legally  entitled 
to  be  sworn  into  the  said  offices  respectively,  and  then  and  there  did  duly  tender 
themselves  to  the  mayor,  &c.  to  be  sworn  in,  dec.:  but  the  mayor,  knowing  the 
premises,  but  wrongfully  intending  to  prejudice  Wright  and  Smith,  nod  to 
prevent  them,  who  then  and  at  the  passing  of  the  said  act  were  legally  entitled 
to  the  same  as  aforesaid,  from  having  the  fruit  and  effect  of  such  their  election, 
did  then  and  there,  and  from  thence  until  the  filing  of  the  said  information, 
wrongfully  and  unlawfully  neglect  and  refuse  to  swear  in  Wright  and  Smith, 
or  either  of  them,  into  the  said  offices  respectively.  Ice.  The  prosecutor, 
(having  the  privilege  of  the  crown)  added  another  similar  surrejoinder,  alleg- 
ing the  refusal  of  the  mayor  to  swear  in  Wright  and  Smith  to  have  been  by 
conspiracy  and  combination  with  Parry  and  Phillips.  To  these  surrejoinders 
the  defendant  demurred  generally. 

This  case  was  first  called  on  for  argument  in  Trin.  61  Geo.  3 ;  bat  after 
counsel  had  been  heard  a  short  time,  the  Court  intimated  that  as  the  pleadings 
then  stood,  it  did  not  sufficiently  appear  that  the  defendant  had  filled  the  office 
before  ihe  12th  of  March  1810:  and  as,  on  the  other  hand,  an  objection  was 
mentioned  to  the  surrejoinder,  in  not  stating  at  what  period  of  the  poll  the  no- 
tice of  the  defendant's  incapacity  was  given  ;  both  parties  had  leave  to  amend, 
and  the  pleadings  were  framed  as  they  are  new  suited.    In  this  term 

Abbott,  in  support  of  the  demurrer,  contended,  on  the  part  of  the  defendant, 
that  having  taken  the  sacrament  before  the  information  was  filed,  and  within 
the  time  mentioned  in  the  annual  indemnity  act,  50  Geo.  3.  c.  4,  he  was  re- 
capacitated  by  that  act,  and  the  objection  to  his  tide,  on  account  of  bis  not 
having  taken  the  sacrament  within  a  year  before  his  election,  waa  thereby  re- 
moved. The  principal  object  of  the  legislature  in  their  various  enactments 
from  time  to  time  has  been  to  secure  the  succession  in  corporations  to  persons 
conforming  to  the  church  of  England.  I n  the  reign  of  Charles  2(a)  this  was 
done  by  requiring  the  preceding  test  of  conformity  within  a  year  before  the 
election  of  the  corporator.  But  it  was  afterwards  considered  that  members  of  the 
established  church  might  have  accidentally  omitted  to  take  the  sacrament  within 
the  year;  and  therefore  as  early  as  in  the  6  Geo.  1,  an  act  (c.  6.)  waa  passed 
"  for  Quieting  and  establishing  corporations,"  by  which  the  legislature  made 
good  the  title  of  all  persons  then  in  possession  of  corporate  offices,  who  had 
omitted  to  comply  with  the  test ;  and  enacted  prospectively  that  no  person 
thereafter  elected  to  any  corporate  office  "  shall  be  removed  by  the  corpora* 
tton,  or  otherwise  prosecuted  for  or  by  reason  of  such  omission ;  nor  shall  any 
incapacity,  disability,  forfeiture,  or  penalty  be  incurred  by  reason  of  the  same; 
unless  such  person  be  so  removed,  or  such  prosecution  be  commenced,  within 
aiz  months  after  such  person's  being  placed  or  elected  into  his  respective  of- 
fice, as  aforesaid ;  and  that  in  case  of  a  prosecution,  the  same  be  carried  on 
without  wilful  delay."  Since,  then,  the  title  of  a  person  to  a  corporate  office 
cannot  be  impeached  unless  within  six  months  after  his  election,  on  account 
of  such  omission,  the  election  of  a  person  under  that  disability  is  not  void,  but 
voidable  only  in  case  of  a  removal  or  prosecution  within  the  time  limited : 
and  so  it  was  considered  by  Lord  Mansfield  in  OMwfbrd  ▼.  Powell,  2  Burr. 

(a)  18  Car.  2.  tt  2.  c  1.    Tea  esfpofatioa  asL 
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1013 — 16.  Independently,  therefore,  of  the  annual  indemnity  act,  the  defend- 
ant did  not  labour  under  an  absolute,  but  only  under  a  qualified,  disability  at  the 
time  of  his  election.  Bat  that  act  has  now  confirmed  his  title  as  effectually 
as  if  the  disability  had  never  existed  ;  unless,  within  the  words  of  the  proviso, 
(t.  6.)  the  office  were,  at  the  time  of  the  act  passed,  u  already  legally  filled  up 
and  enjoyed  by  any  other  person."  Now  the  rejoinder  states  that  the  defendant 
was  sworn  in  and  enjoyed  the  office,  and  that  before  the  12th  of  March  he 
took  the  sacrament  and  qualified  himself;  and  that  the  vacant  office  to  which 
he  had  been  elected  bad  not  at  any  time  after  such  vacancy  been  legally  filled 
up  and  enjoyed  by  any  other  person :  and  the  effect  of  the  surrejoin der-is,  that 
the  mayor  wrongfully  refused  to  swear  in  Smith  and  Wright,  and  to  let  them 
enjoy  the  office.  Until  the  party  is  sworn  into  the  the  offic?,  it  cannot  be 
said  to  be  legally  filled  up  and  enjoyed"  by  him  ;  for  whatever  his  right  to 
be  sworn  in  and  to  enjoy  it  may  be :  yet  if  be  take  upon  him  to  act  in  it  be- 
fore he  is  sworn  in,  he  subjects  himself  to  a  quo  warranto  information.  The 
general  object  of  the  annual  indemnity  act  is  to  pot  a  subsequent  conformity 
within  a  given  time  in  the  place  of  a  prior  conformity ;  with  two  exceptions 
only ;  the  one,  that  hi*  title  i<*  not  impeached  within  a  certain  time:  the  oth- 
er, that  the  office  has  not  been  legally  filled  up  and  enjoyed  by  any  other  per- 
son. 

Owen  jun.  contra,  contended,  first,  that  the  defendant  was  not  elected  into 
the  vacant  place :  in  which  case  there  must  be  no  judgment  of  ouster.  Sec- 
ondly, that  the  place  was  legally  filled  up  and  enjoyed  by  another  person  with- 
in the  6th  section  of  the  indemnity  act,  before  it  passed.  First,  there  were  six  va- 
cancies and  twelve  candidates  ;  and  as  soon  as  two  only  of  the  electors  had  voted, 
full  notice  was  given  to  the  rest  of  the  electors  that  Parry  and  Phillips  were 
disqualified  by 'reason  of  their  not  having  taken  the  sacrament  within  a  year 
before,  and  that  all  the  votes  for  them  would  be  thrown  away.  After  this  no- 
tice the  legal  election  fell  upon  Wright  and  Smith,  the  two  last  of  the  six, 
excluding  Parry  and  Phillips  ;  and  it  was  the  duty  of  the  mayor- to  have 
sworn  in  the  two  formef  instead  of  the  latter,  and  it  was  by  his  own  wrong 
or  in  conspiracy  with  others  that  he  refused  to  do  so,  which  cannot  alter  the 
rights  of  the  parties  who  were  legally  elected.  The  indemnity  act  only  ap- 
plies to  cure  cases  where  there  has  been  an  election  good  in  the  form  at  least 
of  it,  but  liable  to  be  set  aside  from  some  latent  defect  in  the  title,  unknown 
to  the  electors  at  the  time :  but  here  the  defendant  had  no  title  to  cure,  and 
not  merely  a  defective  title :  he  was  not  in  a  legal  sense  elected,  because  the 
votes  given  for  him  were  known  at  the  time  to  be  thrown  away.  The 
words  of  the  st.  13  Car.  2.  st.  2.  c.  1,  are,  "  that  no  person  shall  be  plac- 
ed, elected,  or  chosen  in  or  to  any  offices  or  places  aforesaid-  that  shall  not 
have  within  one  year  next  before  such  election  or  choice  taken  the  sac- 
rament, 6fce. :  and  in  default  thereof  every  such  placing,  election,  and  choice 
is  enacted  and  declared  to  be  void/'  In  order  to  shew  that  votes  given  for 
a  candidate  known  at  the  time  to  be  unqualified  are  thrown  away,  and  that 
even  a  minority  of  votes  given  in  such  a  case  to  another  candidate  who 
is  qualified  will  avail  as  an  election,  be  cited  Regina  v.  Boscowen,  E.  13  An- 
ne, Rex  v.  Withers,  E.  8  Geo.  2. (a)  and  Taylor  v.  The  Mayor  of  Bath,  M. 
15  Geo.  2.  B.  R.  ;  all  of  which  are  cited  in  The  King  v.  Monday,  Cowp.  537. 
and  recognized  by  Lord  EUenborough  in  The  King  ▼.  Hawkins,  10  East,  217. 
The  case  of  Tatflor  v.  The  Mayor  of  Bath,  which  is  fullest  to  the  point,  is 
best  reported  from  Mr.  Ford's  nbtes(£)  in  3  Luders,  324.     Lord  C.  J.  Lee 

(a)  A  difference  was  observed  between  the  statement  of  this  cats  as  given  in  argument  ia 
Cava.  0S7.  and  by  Laid  EUenborough,  Q.  J.  in  10  Cast,  217. ;  bat  the  letter  statement 
■great  with  toe  facta  of  tho  ease  as  noted  by  air.  Ford,  in  tba  argument  of  the  ease  of  Tay- 
lor v.  The  Mayor  cf  Bath. 

(6)  The  note  states  that  Taylor  moved  Tor  a  mandamus  to  be  admitted  into  the  office  of  a 
common  councilman  of  the  corporation  of  Bath.    The  defendant  (the  mayor)  returned  noa 
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there  told  the  jury,  that  if  they  were  satisfied  that  the  electors  had  notice  of 
Bigg'*  want  of  qualification  to  find  for  the  plaintiff;  because  Bigg  not  being 
qualified,  was  to  be  considered  as  a  person  not  in  esse ;  and  the  voting  for 
bim  was  a  mere  nullity ;  and  those  who  did  vote  for  him  were  to  be  considered 
as  virtually  consenting  to  the  election  of  Taylor.  In  the  report  in  Camper,  it  is 
said  that  when  the  case  afterwards  came  before  the  Court,  the  Chief  Justice 
compared  it  to  the  case  of  voting  for  a  dead  man.  The  same  doctrine  was  recog- 
nized in  Oldknow  v.  Wainwright,  2  Burr.  1017,  and  in  King  w.Hawkins,  10 
East,  211.  And  the  case  of  Harrison  v.  Evans,  Cowp.  393,  n.  in  1768,  before 
several  of  the  judges,  commissioners  of  errors  assigned  upon  a  lodgment  in 
the  sheriffs'  court  of  London,  confirmed  in  the  hustings  court,  and  finally  be- 
fore  the  House  of  Lords  in  1767,  also  establishes  the  nullity  of  election  of  one 
to  the  office  of  one  of  the  sheriffs  of  London,  who  is  disqualified  in  this  res- 
pect. If  then  there  were  no  election  of  the  defendant  by  reason  of  his  known 
disqualification  at  the  time,  the  annual  indemnity  act,  however  strongly  word- 
ed, cannot  apply ;  for  there  can  be  no  re-capacity  without  a-  previous  capacity 
for  the  office.  But,  secondly,  even  if  the  general  provision  of  the  indemnity 
act  applies  to  such  a  case,  yet  this  fella  within  the  exception  of  the  6th  sec- 
tion ;  for  the  office  was  legally  filled  up  and  enjoyed  by  Wright,  who  was  le- 
gally entitled  to  the  same.  The  wording  of  the  two  exceptions  are  remarka- 
ble :  the  act  is  not  to  extend  to  entitle  any  person  to  an  office  which  is  al- 
ready "  actually  avoided  by  judgment,"  dec"  or  already  M  legally  filled  up  and 
enjoyed"  by  another :  the  avoidance  by  judgment,  therefore,  must  be  ottucl; 
but  a  legal  filling  up  and  enjoyment  of  the  office  by  another  is  sufficient,  in 
order  to  exclude  the  party  from  the  benefit  of  the  indemnity.  This  case  is  in- 
deed distinguishable  from  that  of  The  King  v.  Hawkins,  inasmuch  as  there 
the  other  candidate  was  sworn  into  the  office  before  two  of  the  aldermen,  as 
he  lawfully  might,  the  mayor  hiving  before  refused  to  administer  the  ostb  ; 
but  here  there  being  no. such  provision  in  the  charter,  no  neglect  is  impotable 
to  Wright,  who  did  all  that  in  him  lay  to  perfect  his  title  by  tendering  him- 
self to  the  mayor  to  be  swdrn  in,  who  refused  to  swear  him  in,  by  wrong  sod 
conspiracy,  as  it  is  alleged,  with  the  defendant  Parry  and  with  Phillips :  the 
consequences  would  be  mischievous  if  this  fraud  were  allowed   to  avaiL 

[Lord  Ellenborough,  C.  J.  The  mayor's  refusal  to  swear  in  Wright  and 
Smith  will  not,  I  fear,  give  them  a  title  to  the  offices,  if  the  act  does  not  give 
h  to  them.  And  bow  can  we  say  that  these  offices  were  legally  filled  up  and 
enjoyed  by  them,  when  in  fact  they  were  not  so,  whatever  tkle  they  might 
have  had  to  be  permitted  to  fill  and  enjoy  them.  Can  there  be  a  conspiracy 
to  deprive  a  person  of  an  enjoyment  which  never  existed.  Supoosing  tbe  de- 
fendant's election  to  the  office  to  hate  been  invalid  at  the  time,  that  would  not 
make  tbe  office  to  be  filled  up  and  enjoyed  by  another.]  If  such  a  conspiracy 
can  avail,  the  corporation  act  will  be  defeated. 

Abbott,  in  reply,  as  to  the  first  question,  said  that  it  could  net  be  denied 
that  there  was  an  election  in  fact  of  the  defendant  by  the  majority  of  votes, 
though  it  might  be  argued  that  it  was  not  an  election  of  him  de  jure,  by  reason 
of  his  declared  incapacity  at  the  time :  and  as  to  that,  he  contended  that  the 
defendant  was  capable  of  being  elected,  because  the  annual  indemnity  act  pots 

fait  electa*  The  plaintiff  traveled  tbe  return :  and  (be  came  being  at  issae,  k  apvesrao*  ■ 
evidence  at  the  trial,  that  by  the  oharter  the  election  of  eommon  councilman  is  to  be  by  tbe 
mayor,  recorder,  and  aldermen,  or  the  major  part  of  them  then  present  ;  and  that  tbe  n»y* 
and  27  aldermen  being:  assembled  for  this  purpose,  Taylor,  Bigg,  and  Kingston  were  p* 
posed  as  candidates;  bat  Bigg  being  neither  an  inhabitant  nor  a  freeman,  aa  the  charter  *- 
spires,  waa  objected  to  as  a  disqualified  person;  srorwkuatane'mg  which  Big*  had  14  wW, 
Taylor  18,  and  King$k>n  only  1.  Bit  Bigg  not  being  a  person  eneJtfed,  Lord  C.  I  £"> 
before  whom  tbe  cause  waa  tried,  directed  the  jury,  &o.  (as  above),  aad  Pave,  &*&**> 
and  Wright,  Justices,  afterwards  confirmed  that  direction  in  Bank,  npon  a  motion  for  a  otw 
trial.    MS.  #br«\ 
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a  subsequent  in  tbe  place  of  a  prior  conformity  to  all  intents  and  purposes,  as 
effectually  as  if  the  party  had  qualified  himself  before,  except  in  the  two 
events  mentioned.  Then,  2dly,  the  office  was  not  legally  filled  op  and  enjoy 
ed  by  any  other ;  for  no  person  can  be  said  to  be  legally  in  an  office  until  he 
has  taken  the  oaths. 

Lord  Ellenbobough,  C.  J.  There  can  be  no  legal  enjoyment  of  an  office, 
unless  there  be  an  enjoyment  of  it  de  facto.  In  The  King  v.  Hawkins  the 
office  had  been  actually  filled  up  by  another  person  who  had  been  sworn  in  i 
in  that  case  therefore  every  thing  bad  been  done  which  is  required  by  the  an- 
nual indemnity  act  to  perfect  the  title  and  do  away  the  incapacity  of  the  person 
who  had  in  (act  the  greater  number  of  votes.  If  I  could  conceive  a  doubt  pp- 
on  this  question,  I  would  defer  giving  my  opinion  upon  it  at  present ;  but  I 
cannot  think  that  any  doubt  exists.  •  Looking  to  tbe  statute  of  the  13  Car. 
2.  alone,  I  cannot  but  think  that  the  defendant  was  incapable  of  being  elect- 
ed to  the  office  in  point  of  law  so  long  as  his  incapacity  subsisted  in  full 
effect :  and  after  notice  of  that  incapacity  given  to  the  electors  at'  the  time, 
another  candidate,  against  whom  no  such  objection  lay,  might  have  been 
legally  elected  to  the  office,  though  by  an  inferior  number  of  votes ;  and  if  he 
were  clothed  with  the  possession  and  enjoyment  of  it  in  time,  'his  title  could 
not  afterwards  be  questioned.  But  here  no  other  candidate  was  clothed  with 
the  possession  and  enjoyment  of  the  office  before  the  passing  of  the  indemnity 
act :  and  then  that  act  intervenes,  which  qualifies  the  person  elected  and  conform* 
ing  within  the  time  mentioned,  unless  the  office  was  already  actually  avoided 
by  judgment,  &e.  or  already  legally  filled  up  and  enjoyed  by  any  other  per* 
son,  and  frees  him  from  all  incapacities  and  disabilities  by  reason  of  his  neg- 
lect or  omission  to  take  the  sacrament  previous  to  the  passing  of  the  act,  and 
declares  him  fully  and  actually  re-capacitated  and  restored  to  the  same  state 
and  condition  as  he  was  in  before  such  neglect  or  omission;  "and  that  the 
qualification  of  such  person  qualifying  himself  in  manner  and  within  the  time 
appointed  by  this  act  shall  be  to  all  intents  and  purposes  as  effectual  as  if 
such  person  had  taken  the  said  oaths,  &c.  and  received  the  sacrament,  &c 
within  the  time  and  in  the  manner  appointed  by  tbe  several  acts  before  men- 
tioned." The  indemnity  act  therefore  has  a  retrospective  operation,  and 
makes  good  all  that  was  before  done  towards  the  election  of  tbe  party  conform- 
ing afterwards  as  required,  unless  in  the  mean  time  the  office  shall  have  been 
avoided  by  judgment,  (and  here  tfcere  was'  no  such  avoidance,)  or  shall  have 
been  legally  filled  up  and  enjoyed  by  any  other  person ;  (and  here  no  ether 
person  has  filled  up  and  enjoyed  it.)  If  in  the  mean  time  the  office  had  been 
filled  up  and  enjoyed  by  another,  the  door  would  have  been  shut  against  this 
defendant ;  but  that  not  having  been  done,  the  indemnity  act  makes  his  elec- 
tion good,  as  if  the  act  of  the  13  Car.  2.  had  never  passed,  and  therefore  cures 
all  defects  in  his  election  is  this  respect.  Whether  or  not  this  consequence 
overleaps  the  purpose  of  the  legislature  in  framing  the  indemnity  act,  it  is  not 
for  me  to  say  sitting  here  :  I  must  presume  that  it  is  according  to  their  pur- 
pose, as  it  is  within  the  words  they  have  used. 

Grose,  J.  The  legislature  seem  to  me  to  have  meant  by  the  general  pro- 
vision of  the  indemnity  act  to  invite  persons  elected  to  offices  to  qualify  them- 
selves, according  to  the  lites  of  tbe  church  of  England,  though  they  had  not 
done  so  before,  and  to  reward  them  for  so  doing  by  putting  them  in  the  same 
situation  as  if  they  had  been  qualified  before  their  ejection ;  unless  tbe  office 
was  already  avoided  by  judgment,  or  filled  up  and  enjoyed  by  some  other  per- 
son. This  defendant  therefore,  having  conformed  and  qualified  himself  with- 
in the  time  allowed,  cannot  now  be  ousted,  unless  the  other  candidate  was  in 
the  mean  time  established  in  the  office ;  which  he  was  not,  having  never  bee* 
sworn  in:  the  defendant's  title  therefore  has  been  perfected. 

Lb  Blanc,  J.  Under  the  statute  of  the  13  Car  2.  the  disqualification  of 
a  person  to  be  elected  into  a  corporate  office,  who  shall  not  within  one  year 
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before  his  election  have  taken  the  sacrament,  &c.  is  established,  whether  made 
known  or  not  to  the  electors  at  the  lime  of  such  election  ;  with  this  differ- 
ence, that  if  such  disqualification  were  made  known  to  the  electors  before  the 
election,  their  votes  given  in  favour  of  such  disqualified  person  would  then 
be  thiown  away,  and  the  candidate  who  had  the  next  greatest  number  of 
votes,  being  good  votes,  would  be  entitled  to  fill  and  enjoy  the  office.  Then 
comes  the  indemnity  act,  which,  considering  the  person  in  fact  elected  as  dis- 
qualified, enacts,  that  if  he  shall  have  qualified  himself  afterwards  within  the 
time  allowed  he  shall  be  considered  as  if  he  had  been  qualified  at  the  tiroe, 
provided  the  office  shall  not  have  been  already  avoided  by  judgment,  or  filled 
up  and  enjoyed  by  another  person.  Now  here  this  defendant  had  originally 
a  defect  of  title  to  the  office  in  question,  by  reason  of  his  not  having  taken 
the  sacrament  according  to  the  rites  of  tbe  church  within  a  vear  before  bis 
election;  but  subsequently  that  defect  has  been  removed  by  tbe  operation  of 
tbe  indemnity  act ;  for  though  in  consequence  of  the  notice  of  the  defendant's 
incapacity  at  the  time  of  his  election,  the  votes  given  for  him  after  such  no- 
tice were  then  thrown  away,  and  the  other  candidates,  against  whom  there 
was  no  such  objection,  were  duly  elected  ;  yet  88  their  title  was  not  complet- 
ed by  swearing  in,  tbe  proviso  which  would  otherwise  have  saved  their  right 
does  not  apply  ;  and  therefore  tbe  defendant's  case  not  falling  within  either  of 
the  exceptions  in  the  statute,  his  title  to  the  office  is  made  good  by  the  opera- 
tion of  the  general  clause. 

Bayley,  J.  said  he  could  add  nothing  to  the  reasons  given  by  the  rest  of 
the  Court,  in  which  he  ooncurred. 

Judgment  for  the  Defendant. 


Townend  and  Another  v.  Downing. 

14  East,  665.     Nov.  22, 1811. 

In  an  action  by  the  obligees  of  a  joint  and  several  bond  against  one  of  the  obligor*,  who  was 
surety  for  another  of  them  who  had  become,  bankrupt,  which  action  waa  brought  after  the 
plaintiffs  had  elected  to  pro?  e  I  heir  debt  under  the  commission,  and  thereby  bad  relinquisb- 
€d  their  action  against  the  bankrupt  by  a.  14.  of  tbe  slat  49  G.  &  c.  181.;  tbe  bankrupt  not 
having  obtained  nis  certificate,  and  therefore  atill  liable  to  be  sned  by  the  defendant,  hie 
surety,  in  case  of  a  verdict  against  him  by  tbe  plaintiffs,  is  not  a  competent  witness  for  the 
defendant,  to  prove  that  a  payment  of  a  sum  equal  to  the  penalty  of  the  bond  made  by  htm 
(the  bankrupt)  to  the  plaintiffs  before  tbe  action  brought  waa  made  in  discharge  of  the 
bond,  and  not  upon  any  other  account. 

THE  defendant  was  sued  on  a  joint  and  several  bond  executed  by  him  and 
by  George  Berry,  and  Matthew  Berry\  in  tbe  penal  sura  of  1000Z.  with  a 
condition,  after  reciting  that  George  Berry  had  opened  an  account  with 
the  plaintiffs  as  his  bankers :  that  George  Berry,  Matthew  Berry,  and  the 
defendants  should  pay  to  the  plaintiffs  all  such  sums  as  they  should  advance 
to  George  Berry  on  the  banking  account,  and  should  indemnify  the  plaintiffs 
against  all  such  advances  :  but  with  a  proviso  that  Matthew  berry  and  the 
defendant,  who  were  sureties  for  George  Berry,  should  only  be  liable  to  the 
extent  of  500/.  The  defendant  pleaded,  1st,  non  est  Return ;  2dly,  that 
George  Berry,  the  principal,  paid  to  the  plaintiffs  the  1000/.  demanded  ,  and 
3dly,  performance  of  the  condition ;  on  which  issues  were  joined.  George 
Berry,  after  the  making*  of  the  bond,  and  before  the  commencement  of  the 
action/  became  a  bankiupt ;  being  at  the  time  of  his  bankruptcy  indebted 
to  the  plaintiffs  in  a  sum  exceeding  1000Z.,  for  money  by  them  advanced  to 
him  on  the  banking  account.  The  cause  was  tried  before  Thompson,  B.  at 
York;  and  at  the  trial  the  defendant  called  the  principal  George  Berry,  one 
of  the  obligors  of  the  bond,  as  a  witness  to  prove  that  a  sum  of  1000/,  which 
he  had  paid  to  the  plaintiffs,  had  been  expresdy  paid  by  him  in  discharge  of 
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the  bond.  It  appeared  that  George  Berry  had  not  obtained  his  certificate, 
and  that  the  plaintiffs  had  proved  their  debt  under  bis  commission.  The  de- 
fendant did  not  release  George  Berry ;  and  therefore  the  plaintiffs  objected 
that  George  Berry  was  not  a  competent  witness  for  the  defendant ;  being,  as 
they  alleged,  interested  in  the  defendant's  obtaining  a  verdict.  And  the  learn- 
ed Judge,  being  of  the  same  opinion,  rejected  him.  The  jury  then  found  a 
verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  upon  the  point, 
whether  George  Berry  was  a  competent  witness  for  the  defendant,  to  prove 
the  above  fact.  If  he  were  not,  the  present  verdict  was  to  stand  :  if  he  were 
a  competent  witness,  then  a  new  trial  was  to  be  granted. 

Richardson,  for  the  plaintiffs,  said,  the  question  turned  on  the  effect  of  the 
stat  49  Geo.  3.  c.  121.  s.  14.  Before  that  act,  the  witness  not  having  obtain- 
ed his  certificate,  would  have  been  liable  to  an  action  either  by  his  actual  or 
by  his  eventual  creditor ;  either  by  the  bankers  to  whom  he  was  originally 
bound,  or  by  the  defendant,  his  surety,  if  he  were  obliged  to  pay  the  debt ;  but 
by  that  section  of  the  act,  the  plaintiffs,  having  proved  their  debt  under  the 
commission,  are  deemed  to  have  elected  their  remedy,  and  cannot  proceed 
asainst  the  bankrupt  personally.  Bbt  the  defendant  has  not  yet  made  his 
election,  and  in  the  event  of  his  being  obliged  to  pay  the  principal's  debt  to 
the  plaintiffs,  he  may  either  prove  under  the  commission,  (under  s.  8,)  or  sue 
the  uncertificated  bankrupt  for  the  amount ;  who  will  be  liable  also  to  indem- 
nify -the  defendant  for  the  costs  of  this  action,  if  the  plaintiffs  should  recpver. 
The  witness  therefore  was  properly  rejected,  as  having  an  interest  to  exone- 
rate the  defendant  • 

Littfedale,  contra.  Before  the  statute,  if  the  bankrupt  in  this  case  had  not 
obtained  his  certificate,  be  would  have  been  an  indifferent  witness,  as  he 
would  have  been  liable  to  one  or  other  of  these  parties,  to  the  extent  of  the 
sum  in  dispute,  in  either  event  of  this  cause  ;  and  he  could  only  have  become 
interested  in  favour  of  the  surety  by  having  obtained  his  certificate,  which  is 
the  reverse  of  what  is  now  contended  for  by  the  plaintiffs  since  the  statute. 

SLord  EUenborough,  C.  J.  Would  he  not  always  have  had  an  interest  in 
avour  of  his  surety,  who  was  sued,  to  the  extent  of  the  costs  of  the  action  ?] 
la  Bderton  v.  Atkinson,  7  Term  Rep.  480,  costs  were  not  considered  as  vary- 
ing the  question,  where  the  witness  was  liable  to  an  action,  in  either  event  of  the 
cause.  [Lb  Blanc,  J.  said  there  was  a  late  cause  in  C.  B.  where  that  matter 
had  been  questioned  :  and  Lord  EUenborough,  C.  J.  asked  why  there  should 
not  be  an  interest  in  costs  as  well  as  on  any  other  account  ?]  The  question 
of  costs  is  always  considered  merely  as  consequential  to  the  action,  and  not  as 
a  distinct  interest.  Then  as  before  the  statute,  the  uncertificated  bankrupt 
would  have  stood  indifferently  between  these  parties  in  point  of  original  inte- 
rest ;  the  creditors  ought  not  to  be  permitted,  by  their  own  voluntary  act  in 
proving  their  debt  under  the  commission,  to  give  themselves  an  advantage 
against  the  surety  by  excluding  the  testimony  of  the  principal  in  which  such 
suiety  bad  an  interest 

Le  Blanc,  J.  The  law  has  armed  the  original  creditors  with  the  power 
of  varying  the  interest  of  the  debtor,  as  between  them  and  the  surety :  which 
is  an  answer  to  that  objection. 

Lord  Ellbnborouoh,  G.  J.  Since  the  passing  of  the  late  act,  the  interest  of 
the  bankrupt  under  the  circumstances  of  this  case  has  been  altered,  and  as  at 
the  trial  he  had  an  interest  in  defeating  the  action,  the  objection  made  by  the 
plaintiff  to  his  competency  was  well  sustained. 

The  Court  ordered 'the  verdict  to  stand. 

Vol.  Vn.  69 
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Weeks  v.  Maillardet. 

U  East,  66&    Not.  S8,  1811. 

Where  by  articles  under  feel  the  defendant  bound  himself  onder  a  penalty  to  deliver  to  die 
plaintiff,  by  a  certain  day,  "  the  whole  of  bis  mechanical  pieces,  as  per  eekedmie  a*«*x- 
«/;"  the  schedele  forms  pert  of  toe  deed,  which,  without  it,  weald  be  insensible;  sad 
therefore  in  covenant  for  the  breach  of  the  contract  m  not  delivering  the  pieces;  in  which 
the  plaintiff,  after  settina  oat  the  articles  executed  by  the  defendant,  averred  that  to  the 
said  articles  there  was  then  and  there  annexed  and  subscribed  a  certain  schedule  of  the 
said  several  pieces  of  mecbanirm  agreed  to  be  delivered,  &c;  upon  non  eat  factum  plead- 
ed, it  is  competent  to  the  defendant  to  anew  in  his  defence,  that  at  the  time  of  the  exertion 
of  the  articles  the  tchedule  wo*  not  annexed,  bet  that  in  foot  it  was  afterwards  sobscribed  sad 
annexed  by  the  witness  to  the  articles,  who  was  tbe  agent  of  both  parties,  immediately  af- 
ter the  execution  of  the  articles,  and  after  one  of  the  parties  had  left  tbe  room:  though  the 
pieces  mentioned  in  the  schedule  so  annexed  were  such  as  bad  boon  agreed  upon  by  the 
parties  before  the  execution  of  the  articles. 

BY  an  agreement  under  tbe  hands  and  seals  of  these  parties,  dated  London 
the  27th  December  1809,  tbe  defendant  engaged  to  deliver  up  to  the  plain- 
tiff, on  or  before  the  15th  of  July  1610,  the  whole  of  his  mechanical  pieces, 
as  per  schedule  annexed  ;  all  the  machineries  performing  and  in  good  order  ss 
when  first  finished,  dec. ;  and  further  to  shew  to  the  plaintiff  every  thing  that 
he  might  want  to  know  for  exhibiting  and  making  tbe  said  pieces  perform. 
And  on  the  day  the  defendant  delivers  the  above  pieces  as  herein  mentioned, 
the  plaintiff  is  to  pay  the  defendant  1000/.  in  money,  and  20002.  in  his  notes," 
dec.  (at  certain  dates).  "  And  it  is  further  agreed  that  upon  either  party  not 
complying  with  the  present  agreement,  the  defaulter  shall  pay  to  the  other 
party,  as  a  penalty,  10002.  except  in  case  of  fire,  &c.  And  it  is  further  agreed, 
that  in  case  of  any  misunderstanding  between  the  parties,  it  is  to  be  settled  by 
arbitrators  chosen  by  themselves  in  the  usual  way/'  This  was  witnessed  at 
the  time  of  the  execution  by  Gedeon  Patron.  There  was  also  a  schedule 
bearing  the  same  date,  and  witnessed  by  the  same  person,  (but  not  signed  by 
the  parties  themselves,)  which  ran  in  these  terms :  "  Schedule  of  tbe  several 
pieces  of  mechanism,  which  according  to  tbe  present  agreement  Mr.  T.  Weeks 
is  to  receive  from  Mr.  H.  Maillardet "  dec. ;  and  then  followed  the  descrip- 
tion of  the  several  pieces. 

The  plaintiff  declared  in  covenant  for  tbe  breach  of  the  above-stated  agree- 
ment, which  was  set  out  in  the  declaration ;  and  then  followed  this  averment 
— ^  And  the  plaintiff  further  saith,  that  to  the  said  articles  was  then  and  there 
annexed  and  subscribed  a  certain  schedule  of  the  said  several  pieces  of  me- 
chanism, which,  according  to  the  said  agreemeent,  tbe  plaintiff  was  to  receive 
from  the  defendant,  viz,"  dec.,  and  so  it  set  out  the  list  as  contained  ia  the 
schedule.  And  then  it  assigned  as  a  breach  of  tbe  agreement,  that  the  defend- 
ant did  not  deliver  up  to  the  plaintiff  on  or  before  tbe  16th  of  July  1810, 
(then  past),  nor  at  any  time  since,  the  whole  or  any  part  of  his  mechanical 
pieces  aforesaid,  but  wholly  neglected  and  refused  so  to  do ;  whereby  he  be- 
came liable  to  pay  to  the  plaintiff  1000/.,  dec. 

The  defendant,  after  craving  oyer  of  the  articles,  which,  including  also  the 
schedule,  was  read  to  him,  pleaded  that  the  said  supposed  articles  of  agree 
ment  are  not  his  deed.  There  was  also  another  plea,  not  material  to  the  pre- 
sent purpose,  that  the  supposed  articles  were  delivered  to  G.  Patron  as  ao 
escrow,  upon  a  condition  not  performed ;  and  so  they  were  not  his  deed :  and 
another  plea,  that  they  were  obtained  from  the  defendant  by  fraud.  Issues 
were  joined  upon  all  these  pleas :  and  at  the  trial  before  Lord  EUenborougk, 
C.  J.  at  Westminster^  all  matters  in  difference  in  the  cause  were  refer- 
red to  the  arbitration  of  a  gentleman  at  the  bar,  who  stated  all  these  matters 
in  his  award,  and  found  specially  that  on  the  day  of  the  date  of  the  articles 
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of  agreement  the  plaintiff  and  defendant  net  together  in  company  with  Ge- 
deon  Patron,  whose  name  appears  as  a  subscribing  witness  to  the  articles 
and  who  was  the  mutual  friend  or  agent  both  of  the  plaintiff  and  defendant, 
and  was  privy  to  a  treaty  or  negociation  which  had  been  going  on  for  some 
time  between  the  parties,  for  the  purchase  of  the  several  things  mentioned  in 
the  said  schedule,  and  who  was  then  in  possession  of  a  list  or  invento- 
ry of  the  said  things,  and  upon  which  both  the  parties  had  previously  agreed  ; 
and  that  at  such  meeting  Gedeon  Patron  wrote  on  separate  sheets  of  paper  • 
two  parts  or  copies  of  so  much  of  the  articles  of  agreement  as  contain  the 
matter  of  agreement  or  covenant  between  the  parties,  beginning  with 
the  words,  "  hmdon,  on  this  27th  of  December"  and  ending  with  the  words, 
"  In  witness  whereof  we  have  signed :"  and  thereupon  each  of  the  parties 
duly  signed  and  sealed,  and  as  his  act  and  deed  delivered,  both  parts  or  copies 
of  the  said  paper;  and  the  defendant  took  up  from  the  table  and  deliv- 
ered into  the  hands  of  the  plaintiff  the  part  or  copy  upon  which  the  plain* 
tiff  declared,  and  the  plaintiff  in  like  manner  took  up  and  delivered  into  the 
hands  of  the  defendant  the  other  part  or  copy ;  and  soon  afterwards  the  plain- 
tiff put  into  the  hands  of  Gedeon  Patron  the  said  part  or  copy  which 
had  been  so  delivered  to  him,  and  then  left  the  room  in  which  they  had  met ; 
and  the  said  Gedeon  Patron,  as  agent  of  both  parties,  afterwards  wrote  the 
form  of  a  guarantie  and  also  the  said  schedule  upon  both  parts  or  copies,  and 
gave  back  to  the  plaintiff  the  part  or  copy  that  he  had  received  from  him. 
The  arbitrator  further  found  and  awarded,  that  each  of  the  parties,  and  also 
Gedeon  Patron,  supposed  the  subscription  of  tbe  schedule  upon  the  papers 
after  such  their  sealing  and  delivery  to  be  of  tbe  same  force  and  effect  as  if 
such  schedule  had  been  written  thereon  before  they  sealed  and  delivered  the 
same ;  and  that  the  schedule  agrees  in  every  respect  with  the  said  list  or  in- 
ventory, and  contains  all  the  things  which  the  parties  intended  to  buy  and 
sek\  and  no  others.  And  then  be  awarded  that  a  verdict  should  be  entered 
for  tbe  plaintiff,  upon  all  the  issues  joined  in  the  cause,  with  350J.  damages ; 
but  that  no  execution  should  issue  thereon  until  the  6th  day  of  (the  present) 
Michaelmas  term ;  which  was  meant  to  give  the  defendant  an  opportunity  of 
taking  the  opinion  of  the  Court  on  the  validity  of  the  award,  in  point  of  law, 
upon  a  motion  to  set  it  aside. 

This  was  accordingly  made  on  a  former  day  in  the  term,  when  it  was  ob- 
jected by  Topping,  that  the  schedule  was  no  part  of  the  deed,  having  been 
added  to  it  by  the  witness  after  the  execution  and  delivery  of  the  instrument 
by  the  parties  themselves,  and  even  after  one  of  them  had  left  the  room ;  and 
therefore  tbe  averment,  that  the  schedule  was  then  and  there  annexed  to  the 
deed,  was  falsified  by  the  evidence,  which  was  properly  received  upon  the 
plea  of  non  est  factum,  to  shew  that  the  defendant  did  not  execute  such  a 
deed  as  that  which  was  declared  upon.  For  which  was  cited  Brooke  v. 
Smtik>(a)  where  a  memorandum  indorsed  on  a  bond  restraining  the  condition 
was  held  ,-on  demurrer  to  be  part  of  the  deed,  only  because  it  was  written  be* 
fore  the  sealing  of  the  condition.  And  by  Taylor's  case,  Hetl.  136,  if  it  be 
written  after  the  sealing  and  delivery,  it  is  no  part  of  the  condition.  Cook  v. 
Remington,  6  Mod.  237,  is  to  the  same  effect.  And  Markham  v.  Gonat* 
ton(b) ;  PagoVs  case,  11  Rep.  27,  in  which  it  was  held  that  aoy  material  al- 
teration of  a  deed  after  its  execution,  though  for  tbe  benefit  of  the  obligor, 
will  avoid  it ;  and  that  this  may  be  taken  advantage  of  on  the  plea  of  non  est 
factum. 

Part  and  Best  now  shewed  cause  against  the  rule.  The  body  of  the  deed 
expressly  refers  to  the  schedule,  "as  per  schedule  annexed;"  and  as  the 
schedule  is  the  very  copy  of  the  list  of  articles  which  had  been  beforehand 

(«)  Moor,  678,  and  mo  Burgh  v.  Preston,  8  Torn  Ron.  486. 

(*)  Cro.  Eli*.  696,  aad  vido  note  (a)  apoa  tab  ease  hi  French  v.  Potion,  8  But,  Ml 
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agreed  upon  by  the  parties,  it  roust  be  taken  to  be  the  same  as  if  it  had  beea 
in  fact  annexed  before  the  execution  of  the  articles  under  seal,  aad  was  as  well 
authenticated  by  the  signature  of  the  witness  who  was  the  common  agent  of 
both  parties  for  this  purpose,  as  if  it  had  been  subscribed  by  the  parties  them- 
selves. The  result  of  the  cases  is,  that  any  fraudulent  alteration  of  a  deed  in 
a  material  part  will  avoid  it;  and  it  is  not  necessary  to  contest  that  point: 
but  it  is  not  true  as  to  every  alteration  ;  for  in  Zouch  v.  Clay  (a),  where  two 
•  executed  a  bond  and  delivered  it  to  the  obligee,  and  afterwards,  by  consent  of 
all  parties,  the  name  of  a  third  obligor  was  interlined,  who  also  sealed  and 
delivered  it ;  this  was  held  not  to  avoid  the  bond  as  to  the  two  first :  and  it 
was  distinguished  from  the  case  of  Markham  v.  Gvnaslon,  where  the  alter- 
ation was  made  by  the  consent  of  the  obligors  only,  without  notice  to  the  ob- 
ligee, though  to  his  use.  [Lord  EHenborougk,  C.  J.  Those  were  cases  of  in* 
ternal  alterations  of  a  deed  ;  and  here  the  question  is  of  something  extrinsic 
which  may  work  an  alteration.  But  you  must  contend  that  "annexed" 
means  "  to  be  annexed."]  It  must  have  been  obvious  to  the  parties  that  the 
schedule  was  not  in  fact  annexed  at  the  time  of  the  execution  of  the  articles; 
but  it  was  then  agreed  upon,  and  the  true  addition  made  immediately  after- 
wards. [Lord  Ellenborough.  The  question  is,  whether  the  plaintiff's  allega- 
tion, that  the  schedule  "  was  then  and  there  annexed"  to  the  articles,  that  is, 
at  the  time  when  they  were  executed,  was  proved  by  shewing  that  it  wis 
afterwards  annexed  ;  upon  the  defect  of  proof  of  that  allegation,  I  think  I 
should  have  non-suited  the  plaintiff  at  nisiprius.]  The  defendant  was  estop- 
ped by  the  deed,  which  states  that  the  schedule  was  then  annexed,  from  shew* 
mg  that  it  was  not.  [Lord  Ellenborough.  I  cannot  say  that  he  was  estnpped 
from  taking  the  objection,  that  the  plaintiff  did  not  prove  his  allegation  in  the 
declaration.]  At  least  it  is  no  objection  upon  the  plea  of  non  est  factum. 
The  transcript  of  the  schedule  could  not  make  part  of  the  deed ;  nor  could  it 
be  less  the  deed  of  the  party,  because  something  was  added  to  it  afterwards, 
which  formed  no  part  of  it :  it  was  equally  the  plaintiff's  deed  whether  the 
schedule  was  annexed  to  it  or  not  But  if  advantage  can  be  taken  of  it  at  sll, 
it  should  have  been  by  pleading  the  special  matter,  as  was  done  in  Taylor's 
case(6). 

Topping  and  Adam  jun.  contra,  relied  on  the  cases  before  mentioned  on 
moving  for  the  rule,  in  support  of  the  general  point  respecting  the  avoidance 
of  deeds  by  any  subsequent  alteration  or  addition ;  and  argued  that  it  could 
make  no  difference  whether  the  alteration  was  in  the  body  of  the  deed,  or  by 
way  of  addition  in  a  matter  referred  to  by  the  deed,  and  material  to  its  opera- 
tion. And  some  of  the  authorities  cited  shew  that  this  is  proper  evidence 
upon  non  est  factum :  in  addition  to  which  Cospey  v.  Turner,  Cro.  Bliz.  800, 
is  expressly  in  point. 

[Lord  Ellenborough,  C.  J.  The  question  is,  whether  the  objection  can 
be  taken  on  the  plea  of  non  est  factum  ;  and  to  determine  that,  it  is  necessary 
to  decide  whether  the  schedule  is  virtually  a  part  of  the  deed.  Verba  relata 
hoc  maxime  operantur  per  referentiam  ut  in  eis  inesse  videntur,  Co.  Lit  359. 
If  it  be  no  part  of,  but  dehors,  the  deed,  the  objection  fails.  What  then  was 
the  intention  of  the  parties  ?  It  was  agreed  that  the  defendant  should  deliver 
up  to  the  plaintiff  by  a  certain  day  "  the  whole  of  his  mechanical  pieces,  as 
per  schedule  annexed;"  all  the  machineries  performing  and  in  good  order; 
and  the  defendant  was  also  to  instruct  the  plaintiff  in  the  manner  of  exhibiting 
and  making  them  perform :  "  and  on  the  day  of  the  defendant's  delivering  the 
above  pieces  as  therein  mentioned"  the  plaintiff  was  to  pay  him  a  certain  sum 
Without  the  schedule  there  was  no  duty  to  be  performed  by  either  party 

(a)  1  Lev.  85,  and  1  Ventr.  185,  and  vide  Htnfrtt  y.  Bromley,  6  East,  869. 
(6)  Hetl.  186.    A  mutake  was  obaerved  in  that  report:  the  word  before  b  printed  intfari 
of  efUr  in  p.  J  87,  lint  14. 
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The  schedule  alone  designates  the  subject  matters  to  be  delivered  up  by  the 
one  party,  and  paid  for  by  the  other.  The  whole  deed  was  inoperative,  un- 
less the  schedule  was  co-existing  with  it,  and  forming  part  of  the  obligation. 
Taken  by  itself,  the  deed  is  insensible,  and  has  no  object  to  operate  upon  : 
therefore,  it  is  not  the  defendant's  deed  without  the  schedule,  which  gives  ef- 
fect and  meaning  to  the  whole  of  the  duties  to  be  performed  on  either  side. 
The  articles  assume,  that  at  the  time  of  their  execution,  the  schedule  was  an- 
nexed ;  and  if  there  were  then  no  schedule,  there  was  no  deed  for  any  sensi- 
ble purpose ;  for  no  duty  could  be  demanded  on  the  one  side,  or  performed 
on  the  other  side,  without  the  schedule.  The  objection  therefore  is  well 
founded. 

Gross,  J.  At  the  time  of  the  execution  of  the  articles,  there  was  no  sched- 
ule annexed  to  which  they  could  apply,  but  it  was  written  and  annexed  after- 
wards by  the  witness ;  therefore,  the  deed  on  which  the  breach  is  assigned 
was  not  the  deed  of  the  defendant. 

Lb  Blanc,  J.  The  difficulty  arises  on  the  form  of  the  plea.  At  first,  I 
thought  that  the  proof  that  the  defendant  had  executed  an  instrument  in  the 
very  terms  as  set  out  in  the  declaration  for  the  delivery  of  the  whole  of  his 
mechanical  pieces,  as  per  schedule  annexed,  was  sufficient  to  maintain  the  dec- 
laration, upon  the  plea  that  it  was  not  the  deed  of  the  defendant ;  and  that  the 
averment,  that  there  was  then  and  there  annexed  and  subscribed  a  certain 
schedule  of  the  said  several  pieces  of  mechanism,  &e.  if  not  true,  should  have 
been  taken  advantage  of  by  a  substantive  plea,  putting  that  fact  in  issue.  But 
as  the  whole  deed  is  inoperative  without  the  schedule,  and  as  the  party  is 
charged  with  having  executed  a  deed  referring  to  a  certain  supposed  schedule 
as  then  annexed,  the  declaration  in  effect  avers  that  the  defendant  executed  a 
deed  with  such  a  schedule  annexed  at  the  time ;  and  the  proof  being  that  he 
executed  the  instrument  without  any  such  schedule,  it  is  not  the  instrument 
which  he  is  charged  with  having  executed. 

Bayley,  J.  The  plaintiff  declares  fh  substance  that  the  defendant  executed 
a  scheduled  instrument ;  which  the  defendant  by  his  general  plea  denies ;  and' 
it  is  part  of  the  issue,  the  proof  of  which  lies  on  the  plaintiff,  to  shew  that  the 
defendant  executed  a  scheduled  instrument :  this  he  has  failed  to  prove.  And 
it  is  material  to  the  party,  whether  he  is  to  be  bound  by  that  list  of  articles  to 
be  delivered  which  he  executes  at  the  time,  or  by  one.  which  is  to  be  suppli- 
ed afterwards,  and  which  is  to  be  proved  by  parol  evidence  to  be  the  list  which 
was  to  be  annexed. 

fiule  absolute. 


Shaw  v.  Evans. 

14  East,  576.    Nov.  25,  1811. 


V  the  attorney  employed  to  prepare  a  warrant  or  attorney  to  confess  judgment,  which  is  to  be 
made  subject  to  a  defeasance,  neglect  to  insert  such  defeasance  on  the  warrant,  which  is 
required  by  rale  of  Court  of  M.  42  G.  S,  the  security  is  not  thereby  avoided  against  the 
innocent  party,  but  the  attorney  is  guilty  of  a  breach  of  doty  imposed  on  him  by  the  Court* 
and  answerable  for  it  on  motion. 

THIS  came  on  upon  a  motion  by  Garrow,  for  setting  aside  a  judgment 
entered  upon  a  warrant  of  attorney,  and  for  restoring  to  the  defendant  the 
money  levied  in  execution  under  it.  It  was  moved  upon  an  affidavit  of  the 
defendant,  that  in  October  1810,  being  in  insolvent  circumstances,  be  com- 
pounded with  his  creditors  for  10*.  6d.  in  the  pound,  payable  by  instalments, 
for  which  the  plaintiff  agreed  to  become  his  surety,  and  was  to  supply  him 
"ith  the  money  to  take  up  his  bills  in  payment  of  the  instalments.  That  the 
warrant  of  attorney  in  question  was  executed  on  the  10th  of  January  1811, 
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by  the  defendant  to  the  plaintiff,  to  confess  judgment  for  12,000*.,  as  a  security 
to  the  plaintiff  for  the  sums  he  should  pay  on  such  bills  to  the  composition 
creditors,  and  that  the  warrant  of  attorney  was  to  be  subject  to  a  defeazmnce  to 
that  effect.  That  C.  W.,  an  attorney  of  the  Court,  (who  had  been  before  em- 
ployed by  the  defendant  in  the  course  of  this  transaction,)  prepared  the  war- 
rant of  attorney,  but  did  not  cause  the  said  defeazance,  or  any  memorandum 
thereof,  to  be  written  on  the  said  warrant.  The  defendant's  affidavit  also 
charged  that  the  plaintiff  had  extorted  from  him  a  certain  sum  as  commission 
for  trouble  in  settling  the  debts ;  which  had  not  been  originally  agreed  a  poo; 
and  that  the  judgment  was  entered  up  and  execution  taken  out  for  an  excess: 
but  this  was  negatived  by  affidavits  on  the  part  of  the  plaintiff,  which  stated 
an  original  agreement  to  allow  a  commission,  and  the  reasonableness  of  the 
charge  made ;  and  denied  in  a  satisfactory  manner  that  the  judgment  had 
been  entered  up  and  execution  taken  out  for  more  than  the  sum  really  due  to 
the  plaintiff,  including  such  commission.  And  the  plaintiff  also  stated  that  the 
defendant  had  agreed  to  execute  the  warrant  of  attorney  without  any  defeas- 
ance. But  the  Court  not  being  so  well  satisfied  as  to  this  latter  point,  the 
question  finally  made  and  relied  on  by  the  defendant's  counsel  was  upon  the 
construction  of  the  rule  of  Court  in  Mich.  42  G.  3,  2  East,  136,  which  directs 
that  every' attorney  of  this  Court  who  shall  prepare  any  warrant  of  attorney, 
which  is  to  be  subject  to  any  defeazance,  do  cause  such  defeasance,  or  a 
memorandum  of  the  substance  of  it,  to  be  written  on  the  same  paper,  &c.  on 
which  the  warrant  of  attorney  is  written.  This  not  having  been  done  in  the 
present  case  was  contended  to  avoid  the  warrant  of  attorney. 

Park,  contra,  denied  this  to  be  the  fair  construction  of  the  role,  or  that  the 
Court  could  have  contemplated  to  make  the  party  suffer  for  the  negligence  of 
the  attorney  employed  to  prepare  the  instrument,  supposing  the  fact  of  negli- 
gence to  exist.     And  by 

Lord  Ellenborough,  C.  J.  In  the  fair  and  equitable  construction  of  the 
rule  of  Coort,  which  now  lies  open  before  me,  it  would  be  the  greatest  injustice 
to  cut  down  the  whole  security  of  the  party  on  account  of  the  omission  of  the 
attorney  employed  to  prepare  it.  The  Court  only  meant  to  impose  a  duly 
upon  the  attorney,  as  an  officer  of  the  Court,  which,  if  he  has  not  duly  exer- 
cised, the  defendant  may  move  the  Court  against  him* 

Per  Curiam,  Bole  discharged. 


Cafuthers  and  Another  v.  Graham  and  Another. 

14  East,  578.    Nov.  15, 1811. 


Indebitatus  assumpsit  lies  to  recover  del  credere  eoanmamons  for  guarantying  rams  mewed 
open  policies;  such  commissions  being  dne  upon  entering  ioto  the  contract  of  gnaraatis: 
and  after  judgment  by  default  the  defendants  cannot  be  allowed,  on  a  writ  of  inquiry,  to 
aet  off  in  reduction  of  damages  the  amount  of  loases  not  indemnified. 

THE  plain  tiffs  declared  against  the  defendants,  for  that  they  were  indebted 
to  them  in  so  much,  at  such  a  time/*  for  certain  commissions  before  that  time, 
and  then  due  and  payable  from  the  defendants  to  the  plaintiffs,  for  and  on  ac- 
count of  the  plaintiffs  having  before  then  guarantied  the  payment  of  diters 
large  sums  to  the  defendants  upon  certain  insurances  before  then  effected  by 
the  plaintiffs,  as  the  brokers  and  agents  of  and  for  the  said  defendants,  and  at 
their  special  instance  and  request.  And  being  so  indebted,  the  defendants,  in 
consideration  thereof,  afterwards,  &c.  promised  to  pay  to  the  plaintiffs  the  said 
sum  when  the  defendants  should  be  thereunto  afterwards  requested :"  sod 
then  the  plaintiffs  alleged  a  request  and  refusal.  There  were  other  counts  in 
the  declaration  ;  but  after  judgment  by  default  and  a  general  inquisition  of 
damages  for  the  plaintiffs, 
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Toddy  moved,  on  a  former  day,  in  arrest  of  judgment,  on  the  ground  that 
there  was  no  instance  of  a  count  sustained  upon  a  general  indebitatus  assump- 
sit for  del  credere  commissions,  which  are  executory,  and  only  become  due 
upon  the  performance  of  the  guarantie  by  the  plaintiffs.  Indebitatus  assump- 
ait  can  only  be  maintained  upon  a  consideration  executed ;  and  not,  as  it  le 
said  in  Hard's  case,  I  Salk.  23,  upon  mutual  promises,  nor  in  any  case  but 
where  debt  lies.  [Lord  Ellenborough,  C.  J.  Both  the  considerations  need 
not  be  executed,  if  one  of  them  be  executed,  may  not  the  party  declare  upon 
that.  If  these  commissions  be  payable  instanter,  they  may  be  sued  for  imme- 
diately.] If  this  count  be  good  in  the  form  of  it,  the  defendants  ought  to  have 
been  permitted  to  shew,  on  the  trial  of  the  inquisition,  that  the  plaintiffs  had 
not  performed  tbeir  guarantie.  Lord  Ellenborough,  C.  J.  The  plaintiffs 
purchased  their  right  to  present  commissions  by  giving  the  defendants  the  con* 
tract  of  guarantie.  [Le  Blanc,  J.  The  defendants,  by  suffering  judgment  by 
default,  admit  that  the  plaintiffs  are  entitled  to  recover  something.  If  the 
motion  be  made  on  the  ground  of  the  defendants  having  been  excluded  from 
giving  evidence  in  reduction  of  the  damages,  there  ought  to  be  an  affidavit  of 
the  facts.]  The  objection  arises  as  well  on  the  face  of  the  count :  the  defend- 
ants do  not  admit,  by  suffering  judgment  by  default,  that  the  plaintiffs  are  en- 
titled to  recover  upon  all  the  counts ;  and  unless  the  consideration  be  executed, 
this  count  cannot  be  maintained.  The  plaintiffs  ought  not  to  be  permitted  to 
recover  their  commission  as  upon  a  contract  executed,  when  in  fact  they  have 
broken  their  contract. 

Lord  Ellenborough,  C.  J.  The  right  to  receive  the  commissions  is  not 
to  be  in  abeyance  till  the  event  is  determined,  but  the  brokers  are  entitled  to 
be  paid  immediately.  It  is  a  price  payable  for  a  contract  of  indemnity,  and 
the  party  engaging  for  it  is  not  to  wait  for  bis  price  till  the  indemnity  is  as- 
certained. But  take  the  rule  in  the  alternative,  either  to  set  aside  the  inqui- 
sition, or  to  arrest  the  judgment. 

Marryat  now  shewed  cause,  first,  against  the  rule  for  arresting  the  judg- 
ment. A  commission  del  credere  is  no  other  than  a  guarantie  for  the  solven- 
cy of  others  on  whom  the  party  contracting  for  the  guarantie  does  not  choose 
to  rely ;  and  such  commission  is  due  immediately  upon  entering  into  the  con- 
tract, and  cannot  depend  upon  the  event ;  for  if  there  were  no  loss  of  the 
ship,  there  would  be  nothing  for  the  guarantee  to  perform ;  and  then,  ac- 
cording to  the  argument,  there  would  be  no  consideration  for  the  commis- 
sion. 

Lord  Ellenborough,  C.  J.  said,  that  be  need  not  labour  that  point :  it  waa 
clear  that  the  commission  was  earned  and  to  be  paid  to  the  party  for  entering 
into  the  contract  of  guarantie,  and  not  in  respect  of  the  event,  which  was  per- 
fectly  collateral. 

The  other  judges  agreed,  and 

Baylby,  J.  added,  that  by  suffering  judgment  to  go  by  default,  the  de- 
fendants admitted  that  it  was  such  a  guarantie  on  which  the  commission 
money  would  be  due  upon  request.  And  why,  he  asked,  might  not  the  de- 
fendants make  a  bargain  with  the  plaintiffs,  that  if  they  would  guarantie  the 
solvency  of  the  underwriters,  they,  the  defendants,  would  pay  them  a  present 
sum. 

Toddy,  on  this  point,  said,  that  a  guarantie  was  no  more  than  a  promise,  and 
the  contract  was  one  of  mutual  promises,  on  which  an  indebitatus  assumpsit 
did  not  lie,  according  to  the  case  before  cited.  That  the  commission  only  be- 
came due  when  the  contract  was  executed,  which  it  was,  as  well  when  the 
ship  arrived  safe  without  loss,  as  when  a  loss  happened  for  which  the  guaran- 
tee indemnified  the  other  contracting  party. 

The  Court,  however,  still  expressed  themselves  of  the  same  opinion. 
Upon  the  other  part  of  the  rule  for  a  new  inquiry,  Marryat  shortly  ob- 
served that  the  claim  of  the  defendants  was  in  effect  to  be  allowed  to  set  off 
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the  amount  of  the  loss  against  the  claim  for  commission ;  bat  that  the  set-off 
could  not  be  allowed  upon  the  writ  of  inquiry.  Toddy,  contra,  said  that  the 
defendants  did  not  claim  the  allowance  by  way  of  set-off,  bat  in  redaction  of 
damages.     Bnt  the  Court  discharged  the  rule  generally. 


Williams  v.  Everett  and  Others. 

•  14  East,  S82.    Not.  25,  1811. 

Kelly  residing  abroad,  having  remitted  bills  on  England  to  the  defendants,  his  bankers  n» 
London,  with  directions  in  the  letters  inclosing  snch  bills  to  paj  the  amount,  in  certain 
specified  proportions,  to  the  plaintiff  and  other  creditors  of  Kelly,  who  woold  produce  their 
letters  of  advice  from  him  on  the  subject;  and  desiring  the  amount  paid  to  each  person  to 
be  pat  on  the  back  of  their  respective  bills,  and  that  every  bill  paid  off  should  be  cancel- 
led: and  the  plaintiff  haviog,  before  the  bills  became  doe,  given  notice  to  the  defendants 
that  he  had  received  a  letter  from  Kelly,  ordering  payment  of  his  debt  out  of  that  remit- 
tance, and  having  offered  them  an  indemnity  if  they  would  hand  over  one  of  the  bills  to 
him;  but  the  defendant*  having  refuted  to  indorse  the  bill  away,  or  to  act  upon  ike  Idler; 
admitting,  however,  that  they  bad  received  the  directions  to  apply  the  money:  and  the  de- 
fendant* having  in  (act  afterwards  received  the  money  on  the  bills  when  doe:  held  that  ihe? 
did  not  by  the  mere  act  of  receiving  the  bills  and  afterwards  the  produce)  of  them,  «Ha 
ouch  directions,  and  without  any  assent  on  their  part  to  the  purport  of  the  letter,  and  still 
more  against  their  express  dissent,  bind  themselves  to  the  plaintiff  so  to  apply  the  money 
in  discharge  of  his  debt  doe  to  him  from  Kelly;  and  consequently,  tbet  the  plaintiff,  (be- 
tween whom  and  the  defendants  there  was  no  privity  of  contract,  express  or  implied,  bet 
on  the  contrary  it  was  repudiated,)  coald  not  maintain  an  action  against  the  defendants  u 
for  money  bad  and  received  by  them  to  bis  use.  But  that  the  property  in  the  bills  sad 
their  produce  still  continued  in  the  remittnr. 

THE  plaintiff  declared  in  this  action  for  money  had  and  received  by  tbe 
defendants  to  his  use,  and  upon  an  account  stated ;  and  sought  to  recover  two 
several  sums  of  300/.  and  500/.  part  of  two  remittances  by  bills  for  11262.. 
and  1000/.,  made  by  one  James  Kelly  from  the  Cape  of  Good  Hope  to  the 
defendants  as  his  bankers,  and  which  part  remittances  the   plaintiff,  who  was 
a  creditor  of  Kelly  to  the  amount  of  the  800/.,  claimed  to  receive  from  the 
defendants  by  virtue  of  Kelly's  appropriation  of  tbe  several  sums  to  be 
paid  to  his  use,  contained  in  certain  letters,  inclosing  those  bills,  address* 
ed  by  Kelly  to  the  defendants.     Kelly,  who  was  a  merchant  at  the  Cape,  be- 
ing indebted  to  several  persons  residing  in  London,  remitted  the  first  set  of 
bills,  to  the  amount  of  11267.,  to  the  defendants,  accompanied  by  a  letter,  dat- 
ed at  Cape  Town,  July  8th,  1809,  in  which  he  says,  "  I  embrace  this  opportu- 
nity by  the  Worley  Indiaman,  to  remit  you  1126/.,  which  I  particularly  re- 
quest you  will  order  to  be  paid  to  the  following  persons,  who  will  produce  their 
letters  of  advice  from  me  on  the  subject: — Mr.   Williams  (the  plaintiff) 
300/. ;"  (then  followed  a  list  of  various  other  creditors,  between  whom  the 
residue  of  the  amount  was  apportioned.)    "  This  being  the  whole  of  tbe  sum 
inclosed,  I  humbly  beg  you  will  order  that  the  amount  paid  to  each  person  is 
put  on  the  back  of  their  respective  bills."    Kelly  afterwards  sent  to  the  de- 
fendants a  further  remittance  of  1000/.,  by  bill ;  and  by  another  letter  of 
the  19th  of  January  1910,  directed  the  bill  to  be  paid,  in  certain  proportions, 
to  certain  persons,  one  of  whom  was  the  plaintiff,  who  was  to  receive  5002. 
The  defendants  were  permitted,  under  an  order  of  the  court  of  Chancery, 
to  give  in  evidence  under  the  general  issue,  that  previous  to  and  at  the 
time  when  the  money  due  on  the  bills  remitted  were  received  by  the  defend- 
ants, foreign  attachments  had  issued  out  of  the  mayor's  court  of  London,  with- 
in whose  jurisdiction  they  carried  on  their  banking  business,  by  which  the 
proceeds  were  attached  in  their  hands  at  the  suits  of  several  creditors  of  Kdhfi 
and  judgments  were  obtained  by  some  of  them,  (and  the  proceedings  of  others 
were  suspended  by  injunction)  against  the  defendants  as  garnishees  in  those 
actions,  who  were  obliged  to  pay  the  amount  of  such  judgments  :  and  adroit 
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sions  to  this  effect  were  agreed  to  be  read  at  the  trial.  But  when  the  cause 
was  tried  before  Lord  Ellenborougk,  C.  J.  at  Guildhall,  though  these  admis- 
sions were  stated,  yet  the  principal  stress  was  laid,  aod  his  Lordship's  opinion 
was  ultimately  given,  upon  a  fact  proved  by  a  witness  examined,  that  when 
the  plaintiff  applied  to  the  defendants  before  the  first  set  of  bills  became  due, 
and  represented  to  them  that  be  had  received  a  letter  from  Kelly,  directing 
9002.  to  be  paid  to  him  out  of  the  money  sent  to  the  defendants,  and  proposed 
to  them  an  indemnity  if  they  would  indorse  or  hand  over  to  him  one  of  the 
bills  remitted  to  that  amount ;  the  defendants  refused  to  do  so,  or  to  act  upon 
the  letter,  although  they  admitted  the  receipt  of  it,  and  that  the  plaintiff  was 
the  person  to  whom  the  sum  in  question  was  direct  to  be  appropriated*  The 
defendants  afterwards  received*  the  money  upon  the  bills;  and  it  was  con- 
tended on  the  part  of  the  plaintiff,  that  by  so  doing  they  had  irrevocably  ac- 
ceded to  the  appropriation  of  it,  as  directed  in  the  letters  of  advice  from  Kelly 
the  remitter.  But  bis  Lordship  thought  that  having  renounced  the  terms  on 
which  the  bills  were  remitted,  before  the  money  was  actually  received,  it  was 
only  money  had  and  received  to  the  use  of  the  remitter  of  the  bilk ;  and 
therefore  nonsuited  the  plaintiff,  but  reserved  the  point. 

Park  accordingly  moved  in  last  Hilary  term  for  a  rule  to  set  aside  the  non- 
suit, upon  (he  ground  that  if  a  party  to  whom  a  remittance  is  sent  consent  to 
receive  it  at  all,  he  is  bound  to  receive  it  Upon  the  terms  offered  :  and  there- 
fore that  the  defendants  in  this  case,  having  received  the  bills  in  a  letter  di- 
recting the  appropriation  of  the  money  when  received  to  the  use  (amongst 
others)  of  the  plaintiffs,  must  be  taken  to  have  assented  to  receive  the  appro- 
priated sum  to  their  use.  And  as  to  the  defendants  having  refused  to  bind 
themselves  to  pay  over  the  money,  that  was  only  becanse  they  were  afraid  of 
having  the  bills  attached  in  their  hands  by  other  creditors  of  Kelly.  But,  as 
be  was  informed,  bills  of  exchange  were  not  attachable  by  the  custom  of  Lon* 
don(a) :  and  at  any  rate,  if  the  money  were  appropriated  in  the  first  instance 
to  the  payment  of  the  plaintiffs  and  other  specified  creditors,  it  could  not  be 
attached  in  the  hands  of  the  defendants  by  other  creditors  of  Kelly,  as  it 
would  not  be  Kelly's  money  ;  and  the  defendants  therefore  should  have  resist- 
ed the  attachment.     In  Easter  term  following, 

The  Attorney-General,  Bolland,  and  Newnham  shewed  cause  against  the 
role,  and  contended  that  the  property  remitted  to  the  defendants  by  Kelly, 
whether  as  bills,  or  as  money,  the  produce  of  those  bills,  continued  to  be  the 
property  of  the  remitter,  until  the  defendants  had  done  some  act  to  transfer  it 
to  the  plaintiff,  and  the  other  specific  appointees  of  Kelly,  either  by  the  actual 
payment  of  the  money  tp  them,  or  bv  agreeing  to  hold  it  for  their  use,  neither 
of  which  was  done  in  this  case :  and  that  in  the  mean  time  Kelly  might  have 
revoked  his  original  order  'or  the  appropriation  of  it.  And  if  it  still  contin- 
ued the  property  of  Kelly  in  their  hands,  it  was  necessarily  attachable  in  the 
mayor's  court  in  any  suit  against  Kelly,  in  which  they  were  the  garnishees. 
They  further  contended,  that  ft  had  been  already  decided  by  the  judg- 
ments in  the  mayor's  court,  that  this  was  the  property  of  Kelly  at  the  time 
when  it  was  attached  in  the  hands  of  the  defendants,  the  garnishees  in  those 
suits ;  and  that  they,  having  been  held  answerable  to  the  plaintiffs  in  those 
suits,  could  not  be  liable  in  justice  to  pay  the  money  over  again  to  the  pres- 
ent plaintiff,  but  might  protect  themselves  by  those  judgments^).  Upon, 
the  first  point,  they  argtted  that  this  was  very  different  from  the  case  where 
one  pays  in  money  at  a  banker's  for  the  use  of  another;  for  there  the  money 

(«)  Sad  vide  Andrew*  v.  Clarke,  Carth.  16.  where  it  if  aaid,  that "  it  was  always  the  car- 
tas* in  London  to  attach  debts  apoa  bills  of  exchange  and  aoNUmiuYs  notes,  &c  if  thegold- 
■nitb-who  gave  the  note,  or  the  parson  to  whom  the  bill  is  directed,  livetb  within  the  eity, 
wUboat  any  respect  had  to  the  place  where  the  debt  waa  contracted.  But  aee  7  Via.  Abr. 
327.  pi.  20.  and  what  waa  aaid  in  argument  in  M*  Daniel  v.  Hughet,  8  Eaat,  871,  378. 

(0)  Vide  7  Via.  Abr.  281  Cnetame  of  London,  tad  MotH  v.  Brouming,  7  East,  184. 
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is  in  the  first  instance  received  as  the  money  of  the  designated  payee.  Bat 
if  one  pay  a  bill  into  his  hankers,  and  direct  them,  when  the  money  is  reced- 
ed, to  pay  it  over  to  others,  the  bill  must  necessarily  continue  the  property  of 

i  the  payer ;  and  as  he  may  afterwards  countermand  the  application  any  time 

before  it  is  so  appropriated,  or  the  order  at  least  notified,  the  property  in  the 
money  when  received  must  also  continue  in  him  until  such  appropriation, 

I  Crosdey  v.  Ham,  13  East,  601,  3,  4  or  notification.     The  falacy  of  the  argu- 

ment on  the  part  of  the  plaintiffs  lies  in  assimilating  this  to  the  case  where  a 
bill  is  remitted  by  and  to  the  hands  of  another,  clogged  with  a  condition  io  favor 
of  the  remitter :  there,  it  is  true  that  the  receiver  of  the  bill  cannot  take  it  dis- 
charged of  the  condition.  But  here  the  direction  sent  with  the  bills,  to  appropri- 
ate their  contents  when  received,  was  no  condition  imposed  by  the  remitter  in 
his  own  favour,  but  was  merely  directory  and  executory,  and  transferred  do 
property  to  the  appointees  till  executed  :  they  still  remained  in  the  mean  time 
the  bills  or  the  money  of  the  remitter,  subject  to  all  the  legal  consequences  o( 
being  his  property,  and  amongst  others,  mat  of  being  attachable  for  his  debt 
What  difference  can  it  make  for  this  purpose  whether  a  bill  or  money  is  remitted 
with  orders  to  pay  it  over  when  received  in  satisfaction  of  certain  debts  of  the 
remitter,  or  for  any  other  purpose  in  discharge  or  for  the  benefit  of  the  remit- 
ter himself?  If  money  were  sent  to  a  broker  on  the  first  of  February t  with 
orders  to  lay  it  out  in  stock  for  the  remitter  on  the  first  of  March,  though  the 
broker  could  not  appropriate  it  to  the  payment  of  his  own  debt,  or  otherwise 
than  as  the  principal  appointed  ;  yet  it  cannot  be  doubted  that  while  the  mon- 
ey was  in  his  hands,  it  would  be  attachable  by  the  custom  at  the  suit  of  the 
principal's  creditors.  Now  here,  before  the  money,  the  produce  of  the  bills, 
was  appropriated  by  the  defendants,  it  was  attached  and  the  original  desti- 
nation of  it  revoked  by  the  hand  of  the  law,  at  the  suit  of  Kelly's  creditors, 

I  which  bound  the  princinal  and  his  agents  a6  much  as  if  Kelly  himself  had  coun- 

termanded his  first  orders  in  time,  before  the  money  was  paid  over,  or  the 
defendants  had  bound  themselves  to  pay  it  over  to  the  specific  creditors. 
There  was  certainly  no  express  engagement  by  the  defendants ;  for  they 
refused  to  bind  themselves  to  pay  over  the  proceeds  of  the  bills  to  the  plain- 
tiff; and  the  only  implied  engagement  the  defendants  had  was  with  ihe 
remitter,  and  not  with  the  plaintiff  As  to  the  cases  referred  to  (a),  where 
the  assignment  of  a  debt  has  been  held  good  in  equity,  and  that  after 
notice  to  the  debtor,  he  would  be  bound  to  pay  the  money  to  the  assignee, 
and  not  to  the  original  creditor ;  whatever  difficulty  may  attach  upon  those 
oases  in  a  court  of  Taw,  they  differ  materially  from  the  present ;  for  in  each  of 
them  there  was  an  assent  to  the  transfer  on  the  part  of  the  original  debtor; 
which  assent  was  negatived  in  this  case.  Upon  the  second  point,  they  con- 
tended that  the  judgments  in  the  mayor's  court  for  attaching  the  money  in  the 
hands  of  the  defendants,  as  garnishees,  at  the  suit  of  Kelly's  creditors, 
which  were  judgments  in  rem,  were  conclusive  in  favour  of  the  defendants 
in  this  action,  that  it  was  the  money  of  Kelly.  [Lord  EUenborough,  C.  J. 
It  will  not,  I  presume,  be  contended,  that  if  the  money  were  attachable,  the 
judgments  of  the  mayor's  court  would  not  protect  the  defendants.]  But  ad- 
mitting, for  argument  sake,  that  the  mayor's  court  had  been  mistaken  in  their 
judgments,  they  would  still  be  sufficient  to  protect  the  garnishees,  who  had 

(a)  These  were  referred  to  by  Park  in  the  course  of  the  defendants'  argument,  which 
bad  been  interrupted  on  one  day,  and  resnmed  on  another.  Row  v.  Davxon,  1  Ves.  SSI. 
Ryall  v.  Rowlet,  ib  348.  362.  867.  Fenner  ▼.  Meort,  2  Blac.  Rep.  1269,  and  Isrtel  r. 
Dougla*%  1  H.  Blac  239.  When  the  ease  of  Fknner  v.  Mean  was  cited,  Lord  Elltnbor- 
ough  said,  he  bed  read  k  twice,  and  mast  read  it  apain  before  be  assented  to  h.  That  it 
was  well  pat,  however,  io  Iwael  w.  Ztovffas,  and  he  did  not  mean  to  deny  its  authority, 
bat  only  to  anspend  his  opinion  upon  it  tiU  farther  consideration.  Lord  JTenyon  also  doubt- 
ed the  same  ease  in  Johnton  ▼.  Collin* 1 1  East,  104.  With  respect  to  hrael  v.  XW«. 
Lord  Ellenborough  said,  that  he  did  not  feel  the  same  difficulty,  beeanse  it  was  an  accept 
transfer:  it  wta  money  had  and  received  by  the  operation  of  the  agreement 
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the  property  thus  taken  from  them  by  the  act  of  the  law,  which  they  could  not 
resist.  The  judgment  of  a  court  of  competent  jurisdiction  is  always  suffi- 
cient to  protect  a  payment  made  under  the  compulsion  of  it,  whatever  the 
merits  of  the  judgment  may  be.  As  if  a  trader,  after  an  act  of  bankruptcy 
objected  to  him,  recover  judgment  and  have  execution  against  his  debtor :  that 
will  protect  the  latter  against  a  subsequent  claim  by  the  assignees  of  such 
bankrupt  (a).  So  payment  to  an  executor,  who  had  obtained  probate  of  a 
false  will,  was  deemed  sufficient  to  protect  the  payer,  though  the  probate  was 
afterwards  declared  null ;  for  while  it  was  in  force  he  was  bound  to  give  cre- 
dence to  it,  as  the  judgment  of  a  court  of  competent  jurisdiction.  [Lord 
Ellenborough,  C.  J.  observed,  that  no  question  was  made  at  the  trial  as  to  the 
effect  of  the  foreign  attachments,  though  they  were  mentioned,  and  the  ad- 
mission respecting  them  was  put  in :  but  the  nonsuit  proceeded  upon 
the  othor  point.]  The  bankers  are  entitled  to  defend  themselves  upon  both 
points.  The  bills  were  attached  in  their  hands  before  they  were  converted 
into  money ;  for  it  was  in  evidence  that  when  they  were  applied  to  by  the 
plaintiff,  they  told  him  that  there  were  attachments,  and  that  they  could  not 
undertake  to  pay  over  the  proceeds  to  him.  [Lord  EUenborough  then  said 
that  the  defendants'  counsel  had  a  right  to  assume  that,  before  the  bills,  were 
converted  into  cash,  there  were  attachments  on  the  proceeds;  or  at  least  that 
the  instant  they  were  converted  into  money,  it  was  attached  in  the  hands  of 
the  defendants,  before  they  could  pay  it  over.] 

Marryat(b)y  in  support  of  the  rule,  argued  that  no  express  consent  of  the 
remittees  was  necessary  in  the  cate  where,  like  the  present,  there  was  an*  ori- 
ginal appropriation  directed  of  the  fund  remitted  to  them,  as  there  would  be 
in  the  case  of  an  antecedent  debt,  which  was  to  be  transferred :  but  as  the 
fund  remitted  came  into  the  defendant's  hands,  already  appropriated  to  the  use 
of  others,  the  defendants  could  not  take  the  bills,'  or  the  money  which  they 
produced,  and  reject  the  trust ;  but  must  reject  or  -accept  the  whole  upon 
the  terms  offered.  By  their  consenting  therefore  to  hold  the  bills,  they 
clothed  themselves  with  the  trust  for  the  specific  creditors,  for  whose  benefit 
they  were  remitted,  and  whose  property  they  thereby  became.  It  is  admit- 
ted, that  the  defendants  could  not  have  applied  the  bills,- or  the  money  when 
received,  to  satisfy  any  demand  of  their  own  against  Kelly.  This  was  express- 
ly held  in  a  late  case  before  this  court,  of  De  Bernales  v.  Fuller  and  others,  in 
Hil.  50  Geo.  3.  (c)  where  money  paid  into  a  banking  house,  for  the  purpose  of 

(a)  Fbtter  v.  Allanton,  Co.  Bank.  L.  688,  last  edit 

(b)  Park,  who  otoved  the  rule,  was  absent  at  this  time  from  indisposition. 

(c)  The  abort  statement  of  that  case,  so  for  as  is  sufficient  to  raise  the  question,  appears 
by  my  oote  to  be  this.  Puller  had  accepted  a  bill  for  894/.  16$.  9o*.  payable  at  Fuller*9 
banking  house,  of  which  bill  the  plaintiff  De  Bernalet  became  the  bolder,  and  sent  it  to  his 
bankers,  the  JVeumhams,  to  receive  payment  when  due.  By  exchange  of  bills  amongst  the 
bankers  the  bill  in  question  was  lodged  by  JVeumhamt  with  the  Fuller  $  aa  the  banking 
boose  where  it  was  made  payable.  When  the  bill  became  doe,  Puller'*  clerk  went  to  Ful- 
lers' and  told  their  clerk,  whom  be  saw  there,. that  he  had  brought  the  money  to  take  op  the 
bill,  and  he  laid  the  money  down  upon  the  counter  and  demanded  the  bill.  .  Fuller**  clerk, 
took  up  the  money  and  kept  it;  but  did  not  deliver  np  the  bill;  saying  that  he  would  first 
speak  to*  Fuller:  and  the  bill  was  not  delivered  op,  nor  the  money  received  by  JVewnhamt 
for  De  Bernalet.  (There  being,  H  seemed,  some  account  between  Puller ,  the  acceptor, 
and  Fuller*  the  bankers,  which  gave  the  latter,  as  they  supposed,  a  lien  upon  this  money.) 
Whereupon  De  Bernalet,  the  owner  of  the  bill,  brought  this  action  against  the  Fullert  for 
money  had  and  received  to  his  use,  considering  the  money  as  having  been  paid  to  and  receiv- 
ed by  them  for  the  use  of  the  holder  of  the  bill,  whoever  he  might  be,  at  the  time  when  it 
became  doe.  But  at  the  trial  before  Lord  EUenborough*  C.  J.,  at  the  sittings  after  Michael* 
mat  term,  at  Guildhall,  his  Lordship  thought  that  there  was  no  privity  proved  between 
De  Bernalet  and  the  Fullert,  so  as  to  sustain  this  action;  considering  that  the  evidence  did 
not  establish  a  receipt  of  this  money  for  the  intended  purpose  for  which  it  was  directed  to  be 
paid  in,  namely,  to  take  op  the  bill;  bnt  rather  a  waiver  of  receiving  the  money  for  that 
purpose  by  the  defendant's  clerk,  and  a  determination  of  the  defendants  to  hold  it  for  their 
own  use;  which  made  them  wrongdoers;  and  therefore,  that  the  action  should  rather  have 
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taking  up  a  particular  bill,  which  was  lying  there  for  payment ;  though  the  hank* 
er's  clerk  amid  at  the  time  thai  he  could  not  give  up  the  bill  till  he  had  aeen 
his  master ;  was  held  to  be  money  had  and  received  to  the  use  of  the  then 
owner  and  holder  of  the  bill,  and  could  not  be  applied  by  the  banker*  to  the 
general  account  of  the  acceptor  who  paid  in  the  money.     Then  how  could 
any  other  general  creditor  of  Kelly  stand  in  a  better  situation  than  the  defend- 
ants would  have  done  had  they  been  creditors  of  his  ?    It  is  also  admitted, 
that  unless  Kelly  could  have  countermanded  the  original  destination  of  the 
money,  it  could  not  be  considered  as  bis  property,  for  the  purpose  of  being  at* 
tacned :  but  Kelly  had  not  only  appropriated  the  produce  of  the  bills  in  the 
first  instance  of  the  remittance,  but  he  had  also  advised  the  plaintiff  and  the 
other  specific  creditors  of  such  remittance,  and  notified  that  fact  to  the  defend- 
ants ;  after  which  he  could  not  have  countermanded  the  order,  any  more  than 
one  who  with  the  knowledge  of  certain  of  his  creditors  pays  money  into  a 
banker's  for  their  use  in  certain  proportions.     But  even  if  Kelly  himself  could 
have  countermanded  the  directed  appropriation,  no  other  person  could,  with- 
out his  concurrence :  and  here  the  original  trust  remained  unrevoked  by 
Kelly,     Trust-money  is  not  the  subject  of  a  foreign   attachment,  whether  it 
be  assigned  to  the  holder  by  deed  of  trust,  or  by  any  collateral  instrument, 
where  the  agreement  or  direction  under  which  it  is  received  is  for  a  valuable 
consideration,  and  has  been  notified  to  the  party  for  whose  benefit  it  was  in- 
tended.    In  Lewis  v.  Wallis.  T.  Jones,  222,  a  debt  before  assigned  to  another 
for  a  valuable  consideration  was  held  not  to  be  attached  in  the  hands  of  the 
origioal  debtor,  in  a  suit  against  the  original  creditor  who  bad  so  assigned  it, 
and  who  was  deemed  to  be  a  trustee  for  bis  assignee.  Winch  v.  Kelly,  1  Term 
Sep.  619,  went  on  the  same  principle ;  there  a  debt  due  to  a  bankrupt,  as 
trustee  for  another  to  whom    he  had  assigned  it  before   his  bankruptcy,  was 
held  not  to  pass  to  his  assignees  under  the  commission,  but  that  the  assignee 
of  the  debt  was  still  entitled   to  sue  the  original  debtor  in  the  name  of  the 
bankrupt.     And  by  Carpenter  and  others,  assignees  of  Fowler  v.  MaxweU.i 
Boa.  k,  Pull.  40,  such  action  can  only  be  brought  in  the  name  of  the  bank- 
nipt,  and  not  by  his  assignees.     [Lord  Ellenborough,  C.  J.  desired  to  hear 
the  cause  argued  upon  the  terms  of  the  letters  remitting  the  bills  ;  whether 
they  created  an  absolute  trust  in   the  first  instance  for  the  plaintiff  and  the 
creditors  named  ;  or  whether  other  things  were  not  first  required  to  be  done; 
as  that  those  creditors  should  produce  their  letters  of  advice ;  and  then  the 
money  due  on  the  bills  was  to  be  received  by  the  defendants,  by  whom  the 
payments  over  were  afterwards  to  be  made,  and  the  amount  paid  to  the  seve- 
ral  creditors  was  to  be  indorsed  on  their  respective  bills.     Several    things 
therefore  remained  to  be  done,  or  to  be  procured  by  the  defendants  to  be  done, 
before  the  plaintiff  was  entitled   to  receive  the  money  :  and  if  in  the  mean 
time  the  bills  had  been  burnt  or  stolen,  the  loss  would  have  fallen  either  upon 
Kelly  or  upon  the  defendants,  and  not  upon  the  plaintiff.     The  plaintiff  had 
no  interest  in  the  bills  themselves,  but  only,  if  at  all,  in  the  money  which  tbey 
produced.     Then  before  those  executory  acts  were  done,  which  were  to  raise 
the  interests  of  the  plaintiff  and  the  other  creditors  in  the  property,  the  attach- 
ments came  in,  and  intercepted  the  intended  appropriation.]     In   HaiUe  v. 
Smith,  1  Bos.  &  Pull.  663,  where  gooda  shipped  were  agreed  to  be  consign- 

been  trover.  And  trader  thte  direction  there  wan  •  verdict  for  the  defend**!*.  Bet  after- 
ward*, in  Hilary  term,  60  Geo.  a,  a  new  trie!  wns  moved  for  on  the  pert  of  the  BtaintaT,  er 
leave  to  enter  a  nonrait.    And  finally,  in  the  aame  term, 

The  Court,  after  much  diaeoaaioo,  made  the  rale  ebfotate  for  a  new  trial;  eoask)eriaf, 
■a  it  appeared,  that  the  money  having  been  eipreealy  paid  in  to  the  defendant'*  hoeea  fir 
the  specific  purpose,  declared  at  the  time,  of  taking  vp  thin  bill ;  aod  tbatperpoee  not  haviaf 
been  directly  repudiated  till  afterward*;  it  most  be  taken  to  have  been  received  at  the  too* 
for  the  oae  of  the  holder  of  the  bill.  See  a  further  aooonnt  of  thi*  e**e  in  the  jadgmoatef 
the  court:  and  see  the  report  of  the  second  trial  in  2  Campb.  N.  P.  Cat.  426. 
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ed  by  a  trader  before  his  bankruptcy,  as  a  security  for  a  loan  of  money  ad* 
vanced,  and  the  bill  of  lading  was  indorsed  and  transmitted  to  the  lenders,  but 
tbe  ship  and  goods  were  stopped  by  on  embargo  until  after  the  bankruptcy  of 
the  trader;  though  if  the  goods  had  been  burnt  before  delivery  to  the  indor- 
sees of  the  bill  of  lading,  the  loss  would  have  been  the  consignor's ;  yet  the 
goods  being  under  a  trust  were  held  not  to  pass  under  the  assignment  of  the 
commissioners,  but  to  be  recoverable  in  trover  by  the  indorsees  of  the  bill  of 
lading.  So  a  creditor  for  whose  benefit  goods  were  voluntarily  consigned  by 
his  debtor  to  a  third  person,  to  whom  tbe  bill  of  lading  was  indorsed,  was  held 
in  Hill  v.  Secretan,  1  Bos.  &  Pull.  315,  to  have  an  insurable  interest  in  the 
goods  so  consigned.  [Lord  EUenborough,  C.  J*  It  is  no  question  in  such 
cases  whether  or  not  the  interest  in  the  property  insured  is  absolutely  vested 
in  the  assured.]  There  must  be  either  a  legal  or  an  equitable  interest  in  the 
subject-matter  of  the  insurance ;  and  the  tatter  is  sufficient  to  prevent  the 
pioperty  from  being  attached  for  the  debt  of  the  original  owner.  If  a  creditor 
agree  to  take  the  goods  of  his  debtor,  then  upon  a  wharf,  in  payment  of  his  de- 
mand, and  take  an  order  for  the  delivery  of  them  upon  tbe  wharfinger;  could 
those  goods  be  attached  for  tbe  debt  of  the  assignor  before  tbe  whar- 
6oger  assents  to  the  delivery?  In  Harmon  and  Others,  Assignees  of 
Dudley  v.  Anderson  and  Others,  2  Camp.  N.  P.  Gas.  845,  tbe  vendee 
of  goods  having  received  from  the  vendor  an  order  for  delivery  of 
part  of  the  goods  then  lying  in  the  defendant's  warehouse,  sent  it  to 
the  defendants,  who  made  no  transfer  in  their  hooks  to  his  name,  nor 
did  any  other  act  to  testify  that  they  held  trite  goods  on  the  vendee's  account : 
yet  Lord  EUenborough  held  that  the  wharfingers,  after  the  delivery  of  the 
order  to  them,  were  bound  to  hold  tbe  goods  on  account  of  the  purchaser,  and 
that  tbe  vendor's  right  to  stop  in  transitu  was  gone.  In  another  case  of  Bol- 
ton v.  Puller  and  Others,  Assignees  of  Forks  and  Gregory,  1  Bos.  &  PulL 
539,  the  property  in  a  bill  remitted  by  the  post  to  creditors  was  held  not  to  be 
intercepted  by  the  bankruptcy  of  those  creditors.  But  the  case  of  Brand  v. 
lAsley,  Yelv.  164,  bears  most  strongly  on  tbe  present  There  the  plaintiff 
declared,  that  whereas  one  W.  was  indebted  to  him  in  I0Qi.,  and  had  delivered 
to  the  defendant  certain  goods  to  satisfy  that  debt ;  and  whereas  the  plaintiff 
required  the  defendant  to  satisfy  the  100J.  with  the  goods'  in  his  hands ;  the 
defendant,  in  consideration  that  tbe  plaintiff  would  forbear  htm  for  a  certain 
time,  promised  ty  a  certain  day  to  pay  the  debt ;  and  then  alleged  a  breach, 
of  such  promise.  After  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judg- 
ment, that  there  was  no  consideration  for  the  promise  on  the  part  of  tbe  defend- 
ant ;  for  he  had  no  benefit  by  the  goods.  But  it  was  adjudged  for  the  plain- 
tiff: for  by  the  delivery  of  the  goods  to  the  defendant  to  satisfy  the  plaintiff  the 
10W.,  the  plaintiff  had  an  interest  and  property  in  the  goods;  and  then  by 
the  plaintiff's  forbearance  of  the  defendant  for  a  time,  the  goods  being  due  to 
the  plaintiff  immediately y  the  defendant  had  a  benefit  and  quid  pro  quo.  [Bay* 
&y,  J.  observed,  that  in  the  case  cited,  the  defendant  had  agreed  to  accept  the 
goods  upon  those  terms,  and  held  them  afterwards  for  the  plaintiff  by  his  con* 
sent.  And  Lord  EUenborough,  C.  J.  said,  that  it  would  have  brought  this 
case  nearer  to  the  other,  if  when  the  defendants  were  applied  to  by  the  plain- 
tiff, they  had  engaged  to  apply  the  proceeds  of  the  bills  to  the  payment  of  this 
demand  ;  but  on  the  contrary,  the  defendants  had  refused  to  do  so.]  He  also 
urged  another  point,  that  a  foreign  attachment  was  neither  pleadable  in  bar, 
nor  could  be  given  in  evidence  on  the  general  issue  before  condemnation,  ac- 
cording to  Brook  v.  Smith(a) ;  and  here  there  were  only  two  attachments  on 
which  judgments  of  condemnation  were  obtained :  and  though  by  virtue  of 
tbe  Lord  Chancellor's  order  the  other  attachments  might  be  given  in  evidence 
under  the  general  issue ;  yet  it  was  still  open  to  the  plaintiff  to  shew  that  the 

(a)  1  Balk.  880.    Sw  £avfff«'«  cast,  ib.  291.  which  was  also  referra*!*. 
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property  was  not  attachable,  being  held  by  the  defendants  clothed  with  a  trust 
at  the  time. 

Cur.  adv.  vult. 
Lord  Ellenbosough,  C.  J.  now  delivered  the  Judgment  of  the  Court. — 
This  was  a  case  argued  in  this  court,  in  the  last  Hilary  and  Easter  terms,  on 
a  motion  to  set  aside  a  nonsuit,  which  took  place  at  a  trial  before  me  at  the 
sittings  at  Guildhall  after  last  Michaelmas  term.  The  action  was  for  money 
had  and  received,  brought  by  the  plaintiff  to  recover  3002.,  being  part  of  the 
amount  of  a  bill  of  11262.  2t.,  remitted  by  one  James  Kelly  from  the  Cape  of 
Good  Hope  to  the  defendant's  house,  in  a  letter  dated  Cape  Totoit,  8th  July 
1809;  in  which  Kelly  says,  "  I  remit  you  by  the  Warley  11262.  2s.,  which 
41 1  particularly  request  you  will  order  to  be  paid  to  the  following  persons, 
M  who  will  produce  their  letters  of  advice  from  me  on  the  subject,"  8tc 
Amongst  the  persons,  he  names  the  plaintiff  Williams  (wine  merchant,  Grace' 
church  street,)  for  3002.  And  he  afterwards  made  another  remittance  for  50021 
on  the  same  terms.  And  then  he  adds;  "I  desire  the  amounts  paid  each 
person  to  be  put  on  the  back  of  their  respective  bills,"  &c.  "  and  that  every 
bill  paid  off  be  cancelled."  Williams  by  his  attorney,  long  before  the  bills 
became  due,  gave  the  defendant  Everett  notice  of  a  letter  he  had  received 
from  Kelly,  ordering  his  debt  of  3002.  to  be  paid  out  of  that  remittance,  and 
offered  him  an  indemnity  of  a  banking  house  if  he  would  hand  over  the  bill  to 
him ;  but  Everett  refused  to  indorse  the  bill  away,  or  to  act  upon  the  letter  ; 
admitting,  however,  that  he  had  received  the  letter  directing  the  applica- 
tion of  the  money  in  the  manner  already  stated.  The  question  at  the  trial 
was,  whether  the  plaintiff  was  entitled  to  receive  from  the  defendants  the 
amount  of  his  demand  on  Kelly  for  3002.  out  of  the  bill  for  11262.  2s.  which 
was  admitted  to  have  been  received  by  the  defendants  when  it  became  due. 
A  point  has  been  discussed  in  argument,  which  did  not  arise  in  this  case  at 
nisi  prius ;  namely,  on  the  effect  of  a  foreign  attachment  laid  on  the  monev 
in  the  hands  of  the  defendants ;  but  as  the  nonsuit  was  pronounced  independ- 
ently of  any  such  evidence,  and  before  any  proof  of  the  foreign  attachment  was 
given  or  tendered,  it  is  fit  to  consider  the  propriety  of  the  nonsuit,  without  ref- 
erence to  such  circumstance ;  it  being  our  opinion,  independently  of  that 
circumstance,  that  the  nonsuit  was  right.  The  question  which  has  been  ar- 
gued before  us  is,  whether  the  defendants,  by  receiving  this  bill,  did  not  accede 
to  the  purposes  for  which  it  was  professedly  remitted  to  them  by  Kelly,  and 
bind  themselves  so  to  apply  it ;  and  whether,  therefore,  the  amount  of  such 
bill  paid  to  them  when  due  did  not  instantly  become  by  operation  of  law  mon- 
ey had  and  received  to  the  use  of  the  several  persons  mentioned  in  Kelly's 
letter,  as  the  creditors  in  satisfaction  of  whose  bills  it  was  to  be  applied,  and 
of  course,  as  to  3002.  of  it,  money  had  and  received  to  the  use  of  the  plain- 
tiff. It  will  be  observed,  that  there  is  no  assent  on  the  part  of  the  defendants 
to  hold  this  money  for  the  purposes  mentioned  in  the  letter  ;  but,  on  the 
contrary,  an  express  refusal  to  the  creditor  so  to  do.  If,  in  order  to  constitute 
a  privity  between  the  plaintiff  and  defendants  as  to  the  subject  of  this  demand, 
an  assent  express  or  implied  be  necessary,  the  assent  can  in  this  case  be 
only  an  implied  one,  and  that  too  implied  against  the  express  dissent  of 
the  parties  to  be  charged.  By  the  act  of  receiving  the  bill,  the  defendants 
agree  to  hold  it  till  paid,  and  its  contents,  when  paid,  for  the  use  of  the 
remitter.  It  is  entire  to  the  remitter  to  give,  and  countermand,  his  own 
directions  respecting  the  bill  as  often  as  he  pleases,  and  the  persons  to 
whom  the  bill  is  remitted  may  still  hold  the  bill  till  received,  and  its  amount 
when  received,  for  the  use  of  the  remitter  himself,  until  by  some  engagement 
entered  into  by  themselves  with  the  person  who  is  the  object  of  the  remit- 
tance, they  have  precluded  themselves  from  so  doing,  and  have  appropriated 
the  remittance  to  the  use  of  such  person.  After  such  a  circumstance,  they 
cannot  retract  the  consent  they  may  have  once  given,  but  are  bound  to  hoJd  it 
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for  the  use  of  tbe  appointee.  If  it  be  money  had  and  received  for  the  use  or 
the  plaintiff  under  the  orders  which  accompaoied  the  remittance,  it  occurs  as 
fit  to  be  asked,  when  did  it  become  so?  It  could  not  be  so  before  the  money 
was  received  on  the  bill  becoming  due :  and  at  that  instant,  suppose  tbe  de- 
fendants had  been  robbed  of  the  cash  or  notes  in  which  the  bill  in  question 
had  been  paid,  or  they  had  been  burnt  or  lost  by  accident,  who  would  have 
borne  the  loss  thus  occasioned  ?  Surely  tbe  remitter  Kelly,  and  not  tbe  plain- 
tiff and  his  other  creditors,  in  whose  favour  he  had  directed  the  application  of 
the  money  according  to  their  several  proportions  to  be  made.  This  appears  to 
us  to  decide  the  question :  for  in  all  cases  of  specific  property  lost  in  the  hands 
of  an  agent,  where  the  agent  is  not  himself  responsible  for  the  cause  of  the 
loss,  the  liability  to  bear  the  loss  is  the  test  and  consequence  of  being  tbe  pro- 
prietor, as  the  principal  of  such  agent.  The  case  ot  De  Bernola  v.  Fuller 
and  Co.,  which  has  been  urged  in  argument  on  tbe  part  of  the  plaintiff,  is 
clearly  distinguishable  from  the  present  by  this  circumstance,  that  the  defend- 
ants in  that  case,  t.  e.  Fuller  and  Co.,  had  antecedently  received  the  bill, 
which  was  to  be  paid  at  their  house,  from  Newnkam  and  Co.,  tbe  bankers  of 
the  plaintiff  De  Btrnales,  the  holder,  for  tbe  very  purpose  of  receiving  pay- 
ment for  them,  the  Newnkam,  of  such  bill :  and  having  taken  the  bill  for 
this  purpose,  the  Court  thought  that  Fuller  and  Co.  could  not  by  themselves 
or  their  clerk  renounce  this  purpose,  but  must  apply  the  money,  brought  by 
Fuller's  clerk  specifically  for  the  discbarge  of  that  bill  then  lying  at  their 
house,  to  that  very  purpose  and  no  other ;  and  that  they  were  in  effect  to  be 
regarded  in  that  case  as  the  plaintiff  De  Bernalee*  agents,  through  the  inter- 
vention of  Neumham's  house,  for  the  porpose  of  that  receipt,  and  could  there- 
fore hold  and  apply  it  to  no  other.  Here  no  agency  for  the  plaintiff  ever 
commenced,  but  was  repudiated  by  the  defendants  in  the  first  instance.  We 
are  of  opinion,  therefore,  that  upon  no  principle  of  law  can  the  defendants  be 
said  to  stand  in  such  privity  in  respect  to  the  plaintiff,  as  that  the  300/.  claim- 
ed by  this  action  can  be  said  to  have  been  money  had  and  received  to  the 
plaintiff's  use  :  of  course,  therefore,  the  nonsuit  must  stand,  and  tbe  rule  for 
setting  it  aside  be  discharged(l). 


Mannin  v.  Partridge  and  Another,  Bail  of  GodshalL 

14  East,  899.    Nov.  26, 1811. 

The  bail  are  entitled  to  be  discharged  upon  their  bankrupt  principal*!  obtaining  his  certnlcatsr 
before  the  time  allowed  to  them  by  the  indulgence  or  the  Coart  for  rendering  their  princi- 
pal m  out,  i.  e.  before  the  appearance-day  of  the  hut  scire  facias.  But  tbe  bail  not  having 
applied  in  time  to  enter  an  eioneretor  on  the  bail  piece,  till  after  the  money  levied  apoa 
them,  they  can  only  be  relieved  on  payment  of  costs. 

FINAL  judgment  was  obtained  against  Godshall,  the  principal,  in  last  Hi- 
lary term,  and  a  writ  of  capias  ad  satisfaciendum  was  left  at  the  sheriff's  of- 
fice  on  the  4th  of  February,  returnable  the  12th,  and  was  duly  returned  noo 
est  inventus ;  after  which  the  first  writ  of  scire  facias  was  left  with  the  sheriff 
on  the  22d  of  April,  and  the  second  on  the  13th  of  May  ;  both  of  which 
were  returned  nihil ;  and  on  the  3d  of  April,  the  principal  obtained  his  certi- 
ficate under  a  commission  of  bankrupt  issued  on  the  5th  of  December  last : 
and  the  question  was,  whether  the  bail  were  thereby  discharged.  This  point 
was  argued  in  the  last  term,  upon  a  rule  for  setting  aside  the  judgment  and 
subsequent  execution  against  the  bail,  upon  payment  of  costs,  (on  account  of 
the  lateness  of  the  application  for  the  relief  of  the  bail,)  and  for  returning  the 


(1)  [See  Wedlake  v.  Harley,  1  C.  Si  P.  88.  Baron  v.  Hu$band,  4  B.  Si  Ad.  612.  Gib- 
son  v.  Jaffa*,  R.  &  M.  68.  1  C.  fe  P.  247,  9  Moore  81.  2  Bing.  7.—VV.] 
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money  levied  to  the  bail,  by  Park  for  the  plaintiff,  end  Dampier  for  the  bail. 
After  which  the  matter  stood  over  for  the  further  consideration  of  the  Court. 
Aod  now 

Lord  Ellenborovqh,  C.  J.  delivered  his  opinion.  This  was  an  applica- 
tion to  set  aside  the  judgment  and  execution  against  the  bail,  upon  payment 
of  costs,  and  for  returning  to  the  bail  the  money  levied  :  .and  the  ground  of  the 
motion  was,  that  after  the  return  of  the  capias  ad  satisfaciendum  against  the 
principal,  and  before  the  first  scire  facias  against  the  ball  was  delivered  to  the 
sheriff  the  principal  obtained  bis  certificate  which  discharged  him  from  debt 
And  the  question  was,  whether  the  principal's  certificate  at  that  period,  after 
the  capias  ad  satisfaciendum  was  returnable,  bat  before  the  time  allowed  the 
bail  by  the  indulgence  of  the  Court  for  rendering  the  principal  had  expired, 
entitled  the  bail  to  be  relieved.  And  we  are  of  opinion  that  it  did.  In  Wool- 
ley  v.  Cohbe,  1  Burr.  244.  this  distinction  was  made,  that  if  the  certificate 
were  obtained  before  the  bail  were  fixed,  they  were  entitled  to  be  discharged  : 
but  if  they  were  fixed  before  the  certificate  obtained,  they  remain  liable.  And 
accordingly  in  that  case,  where  the  certificate  was  not  obtained  until  after 
judgment  and  execution  against  the  bail,  the  Court  refused  to  relieve  them, 
mil  are  to  some  purposes  said  to  be  fixed  by  the  return  of  non  est  inventus 
upon  the  capias  ad  satisfaciendum :  but  If  they  have,  by  the  indulgence  of  the 
Court,  time  to  render  the  principal  until  the  appearance-da v  of  the  last  scire  fa- 
cias against  them,  and  which  they  have  the  -capacity  of  using,  they  cannot 
be  considered  as  completely  and  definitively  fixed  till  that  period.  As 
therefore  the  principal  obtained  his  certificate  before  their  time  for  rendering 
was  out,  and  therefore  before  they  were  folly  and  finally  fixed ;  as  the  princi- 
pal would  have  been  entitled  to  an  immediate  and  unconditional  discharge, 
had  he  been  rendered,  and  as  the  bail  would  have  been  entitled  to  have  had 
an  exoneretur  entered  on  the  bail-piece  bad  they  applied  for  it ;  we  are  of 
opinion,  that  they  are  entitled  to  the  indulgence  they  now  ask  upon  the  terms 
on  which  they  ask  it,  namely,  on  payment  of  costs;  and  therefore  that  the 
rule  should  be  absolute(o). 


Doe,  on  the  joint  and  several  Demises  of  Hunt  and  Others, 
t>.  Moore  and  Others. 

14  East,  601.     Nor.  27,1811. 

Under  s  demise  of  rttl  estate  ia  fee  to  /.  M.  when  h*  attaint  the  age  of  21 ;  bat  b  eaae  he 
dies  before  21,  then  to  hie  brother  when  be  attaioa  21,  with  like  remainders  over;  /.  M. 
the  devisee  takes  ao  immediate  vested  interest,  liable  to  be  devested  upon  hie  dying  ai- 
der tl. 

THIS  was  an  ejectment  to  recover  possession  of  certain  premises  in  the 
parishes  of  Aloechurch  and  King's  Norton,  in  the  county  of  Worcester,  The 
demises  were  laid  on  the  29th  of  May  1806  ;  and  the  cause  was  tried  before 
Lb  Blanc,  J.  st  the  Worcester  Summer  assizes,  1806,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

James  Moore  being  seised  in  fee  of  certain  estates  in  King's  Norton  nod 
Alrechurch,  (of  whirh  the  premises  in  question  are  part,)  by  his  will,  dated  the 
28th  of  March  1801,  devised  as  follows:  "  Also  I  give  and  devise  to  John 
14  Moore,  son  of  my  said  cousin  John  Moore  aforesaid,  when  he  attains  the  age 
M  of  21  years,  all  that  my  estate  situate  in  the  parish  of  Alvechurch  aforesaid,  and 
"  now  in  the  occupation  of  my  tenant  James  Haynes  ;  to  hold  to  him,  his  heirs 

'  (*)  Vide  Southeote  v.  BrmUhwaitt,  1  Term  Rep.  624;  and  Pkillip$  v.   Brown  ,  6  Tern 
Rep.  282. 
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n  and  assigns,  forever :  but  in  case  he  should  die  before  he  attains  the  age  of 
"  21  years,  then  I  give  and  devise  the  last  mentioned  estate  to  his  brother 
"James  Moore,  when  he  attains  the  age  of  21  years,  to  hold  the  same  to  him, 
"  his  heirs  and  assigns  forever.  Also,  I  give  and  devise  to  the  said  James 
"  Moore,  when  he  attains  the  age  of  21  years,  all  that  my  estate  situate  in  the 
"  parish  of  Alvechurch  aforesaid,  and  now  in  the  occupation  of  my  tenant  Ave* 
"  ry,  and  also  all  those  my  two  estates  situate  in  the  parish  of  King's  Norton, 
"  in  the  county  of  Worcester  aforesaid,  and  now  in  the  occupations  of  my  ten- 
"  ants  Job  and  John  Brittle,  and  D.  MUles,  to  hold  to  him,  his  heirs  and  as- 
"  signs,  for  ever:  but  in  case  he  should  die  before  he  attains  the  age  of  21 
"  years,  then  I  give  and  devise  the  four  last  mentioned  estates  to  his  brother 
"  Robert  Moore,  son  of  my  said  cousin  John  Moore,  when  he  attains  the  age 
"  of  21  years ;  to  hold  to  him,  his  heirs  and  assigns,  for  ever.  Also  I  give 
"  and  devise  to  the  said  Robert  Moore,  when  he  shall  attain  the  age  of  21 
"  years,  all  those  my  two  estates  situate  in  the  parish  of  Alvechurch  aforesaid, 
"  and  now  in  the  respective  occupations  of  my  tenants  E.  Clarke  and  H. 
"  Stibbs,  to  hold  the  same  to  him,  his  heirs  and  assigns,  for  ever :  but  in  case 
"  he  shall  die  before  he  shall  attain  the  age  of  21  years,  then  I  give  and  de- 
"  vise  the  six  last  mentioned  estates,  together  with  all  that  other  estate  situate 
"  in  the  parish  of  Alvechurch  aforesaid,  and  now  in  the  occupation  of  my  ten- 
"  ant  T.  Raybold,  to  his  brother  Charles  Edward  Moore,  son  of  my  said  cousin 
"  John  Moore,  when  he  attains  the  age  of  21  years,  to  hold  to  him,  his  heirs 
"  and  assigns,  forever  :  but  in  case  he  shall  die  before  he  attains  the  age  of  21 
"  years,  then  I  give  and  devise  the  said  seven  last  mentioned  estates  to  all  the 
"  daughters  of  my  said  cousin  John  Moore  aforesaid,  equally,  share  and  share 
"  alike,  to  hold  to  them  as  tenants  in  common,  and  not  as  joint  tenants,  and 
"  to  their  heirs  and  assigns  for  ever.11  The  testator  died  in  July  1805,  leav- 
ing Sarah  Hunt  and  Samuel  James  Dawes,  two  of  the  lessors  of  the  plaintiff, 
his  heirs  at  law.  Upon  the  death  of  the  testator,  John  Moore  the  defendant, 
and  Edward  Moore,  in  the  name,  and  on  the  behalf  of  the  said  John  Moore,  the 
son,  James  Moore,  Robert  Moore,  and  Charles  Edward  Moore,  the  devisees 
named  in  the  will,  entered  into  the  possession  of  the  seven  last  mentioned 
freehold  estates  in  the  county  of  Worcester,  and  they  are  now  in  the  posses- 
sion of  all  the  said  premises.  The  said  devisees  John,  James,  Robert,  and 
Charles  Edward  Moore,  the  sons  of  John,  the  testator's  cousin,  are  all  under 
the  age  of  21  years.  Elizabeth  the  only  daughter  of  the  said  John  Moore, 
the  cousin,  has  attained  the  age  of  21  years  (a).  The  question  reserved  was, 
whether  the  lessors  of  the  plaintiff,  or  any  or  either  of  them,  as  heirs  at  law  of 
the  testator,  or  otherwise,  take  any,  and  what  estate  or  interest  in  the  said  sev- 
en devised  estates,  or  in  any  of  them. 

This  case  was  argued  so  long  ago  as  in  Hilary  term  1907,  by  Jones  for  the 
plaintiff,  and  Wigley  for  the  defendants ;  when  it  was  directed  to  stand  over 
for  consideration,  under  the  circumstances  stated  in  giving  the  judgment  of  the 
Court,  which  was  now  delivered  by 

Lord  Ellbnboeough,  C.  J.  'this  is  a  case  which  has  stood  over  a  con- 
siderable time  for  the  judgment  of  the  Court,  in  consequence  of  a  writ  of  error 
brought  upon  a  judgment  in  the  court  of  Common  Pleas,  in  a  case  similar  to 
this,  and  on  the  authority  of  which  determination  this  case  was  said  much  to 
depend.  That  writ  of  error  was  argued,  and  judgment  given  thereon,  in  the 
House  of  Lords  after  the  last  Trinity  term  :  it  is  therefore  fit  that  judgment 
in  this  case  should  no  longer  be  suspended.  [Then  after  stating  the  facts  of 
the  present  case,  his  Lordship  continued.]  On  behalf  of  the  plaintiff  it  was 
contended,  that  the  devisees  attaining  the  age  of  21  years  was  a  condition 
precedent  to  any  estate  vesting  in  them,  and  that  in  the  mean  time  the  same 

(a)  The  fact  as  to  the  ages  of  the  devisees  was  afterwards  added  to  the  case  originally 
stated. 
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descended  to  the  lessors  of  the  plaintiff,  who  were  the  heirs  at  law  of  the  testator. 
And  the  cases  of  a  bequest  of  personal  estate  were  relied  on,  where  it  has  been 
held  that  a  legacy  given  to  one,  if  or  when  he  shall  attain  21,  lapses  in  the  event 
of  the  legatee  dying  under  21.  And  Stapleton  v.  Cheales,  Prec.  in  Chan.  317, 
Goss  v.  Nelson,  1  Burr.  226,  as  to  what  is  there  said  by  Lord  Mansfield  respect- 
ing legacies,  and  Hanson  v.  Graham,  6  Ves.  jun.  239,  were  cited ;  and  it 
was  argued,  that  there  was  no  distinction  between  devisees  of  real  and  be- 
quests of  personal  estate  in  this  respect.  But  that  is  not  so ;  for  the  rules  by 
which  legacies  are  governed  are  borrowed  all,  or  the  greater  part,  from  tbe 
civil  law :  whereas  the  decisions  on  the  devises  of  real  estate  have  establish- 
ed a  different  rule :  and,  according  to  them,  a  devise  to  A.  when  he  attains 
21,  to  hold  to  him  and  his  heirs,  and  if  he  die  under  21,  then  over,  does  not 
make  the  devisee's  attaining  21  a  condition  precedent  to  the  vesting  of  tbe 
interest  in  him ;  but  the  dying  under  21  is  a  condition  subsequent,  on  which 
the  estate  is  to  be  devested.  As  in  Mansfield  v.  Dugard,  1  Eq.  Ca.  Ab.  195, 
Edwards  v.  Hammond,  3  Lev.  132,  and  Broomfield  v.  Crowder,  1  New  Re- 
ports 313. ;  which  latter  case  was  affirmed  in  the  House  of  Lords  in  July 
last(l).  These  we  consider  as  authorities  precisely  in  point,  especially  tbe 
last  case,  the  pendency  of  which  in  the  House  of  Lords  was  the  occasion  of 
our  judgment  in  this  case  being  deferred.  To  which  may  be  added  Goodtitk 
t.  Whitby,  1  Burr.  228.  These  authorities  were  attempted  to  be  distinguish- 
ed, on  the  ground  they  were  cases  of  a  remainder,  and  not  of  an  immediate 
devise,  as  in  the  case  here ;  but  that  forms  no  substantial  ground  of  distinction : 
the.  estate  vests  immediately,  whether  any  particular  interest  is  carved  out  of 
it  to  take  the  effect  in  possession  in  the  mean  time,  or  not.  And  it  is  to  be 
observed  that  in  the  case  of  Edwards  v.  Hammond,  John  Hammond,  the  sur- 
renderee, was  allowed  to  maintain  an  ejectment  at  the  age  of  15 ;  the  par- 
ticular estate  for  life,  which  preceded  his  estate,  being  expired  ;  although  be 
had  not  attained  21,  the  age  in  case  of  his  dying  under  which,  the  estate  was 
to  go  over.  We  are  therefore  of  opinion,  that  in  this  case  the  plaintiffs,  who 
are  the  heirs  at  law  of  the  testator,  did  not  take  any  estate  or  interest  in  the 
premises  so  devised,  and  that  the  postea  must  be  delivered  to  the  defend- 
ants(2). 


The  King  v.  Hoseason. 

14  Eaat,  60S.    Nov.  27,  1811. 

Under  the  stat  20  Geo.  2.  e.  19.  a.  2,  lor  regulating  aenranta  in  husbandry,  artificer!,  and 
other  labourers  there  mentioned,  if  a  jnatiee  of  peace,  upon  a  complaint  made  to  him  of  the 
miacondnct  of  each  persona  in  the  employment,  eentence  the  offender  to  bo  committed  to 
the  house  of  correction  for  a  time  not  exceeding  one  calendar  month,  be  most,  if  he  intend 
to  proceed  upon  that  statute,  also  sentence  him  there  to  be  corrected  and  held  to  hard  la- 
bour: but  the  statute  give*  the  justice  an  option  to  punish  the  offender  in  that  manner,  or 
otherwiie  by  abating  part  of  his  wages,  or  by  discharging  him  from  his  emploj  ment  And 
the  meaning  of  the  terms  "  there  to  be  corrected9*  is  to  be  understood  of  a  correction  6y 
whipping.  But  this  latter  punishment  cannot  be  ii.flicted  upon  tbe  like  offenders  ander 
tbe  stat.  6  G.  S.  c.  25,  which  enablea  the  justice  to  commit  the  offender  to  the  houu  of 
correction  for  any  time  not  exceeding  three  months,  nor  lest  than  one  month;  nor  eta 
tbe  punishments  inflicted  by  the  two  acts  be  blended. 

Tbe  employer  of  the  servant  is  the  master  for  whose  service  he  is  retained,  and  not  tbe  bail- 
iff of  the  farm,  who  in  fact  hires  the  servant. 

THE  defendant,  a  magistrate  of  Norfolk,  having  heard  a  complaint,  re- 
ferred to  him  in  his  judicial  character  by  the  bailiff  of  his  own  farm,  against 
one  G.  Batter sby)  a  labourer  in  husbandry,  who  had  been  employed  upon  tbe 

(1)  Vide  16  East,  412. 

(2)  [See  Moot  v.  Smith,  9  W.  403,  Donner'a  appeal,  2  W.  fe  P.  872.  Stark  v  jMaWi 
8  W.  482.— W.]  "^ 
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farm  by  the  bailiff,  and  was  charged  by  him  for  misconduct  in  his  business, 
and  refusal  to  perform  his  work,  and  sentenced  Battetsby  to  be  committed  to 
the  House  o(  Correction,  "  there  to  be  corrected,  and  kept  to  hard  labour  for 
one  calendar  month  ;n  whereupon  a  criminal  information  was  moved  for 
against  the  defendant,  grounded  upon  special  circumstances  of  alleged  mis- 
conduct, as  welt  in  respect  of  the  general  complexion  of  the  case,  as  having 
been  guilty  of  particular  oppression  in  giving  that  judgment :  and  The  At- 
torney-General and  Best  were  now  heard  in  support  of  the  rule  for  the  in- 
formation ;  and  Park,  Alderson,  and  Abbott,  for  the  defendant.  In  the  course 
of  the  discussion  a  question  arose,  whether  if  the  defendant  committed 
Battersby  to  the  House  of  Correction  at  all,  he  was  not  bound  to  sentence 
him  also  to  be  there  corrected,  by  which  was  understood  to  be  corporally  cor- 
rected, by  whipping ;  as  had  in  fact  been  done ;  as  to  which  the  case  stands 
thus : 

By  the  stat.  20  Geo.  2.  c.  19,  for  the  better  regulation  of  servants  in  hus- 
bandry, amongst  others,  it  is  enacted,  (s.  2.)  that  it  shall  be  lawful  for  one  or 
more  justice  or  justices  of  the  peace  of  the  county,  &c. "  upon  application  or  com- 
44  plaint  made  upon  oath  by  any  roaster,  mistress,  or  employer,  against  any  such 
"  servant,  &c.  or  labourer,  touching  or  concerning  any  misdemeanor,  miscar- 
"  riage,  or  ill  behaviour  in  such  his  or  her  service  or  employment,  to  hear, 
44  examine,  and  determine  the  same ;  and  to  punish  the  offender  by  commit' 
"  ment  to  the  House  of  Correction,  there  to  remain,  and  be  corrected,  and 
"  held  to  hard  labour  for  a  reasonable  time,  not  exceeding  one  calendar  month  ; 
"  or,  otherwise,  by  abating  some  part  of  his  or  her  wages,  or  by  discharging 
"  such  servant,  &c.  from  his,  her,  or  their  service  or  employment,"  &c.  This 
was  followed  by  the  stat.  6  Geo.  3.  c.  25,  for  tbe  better  regulating  apprentices 
and  persons  working  under  contract;  which  reciting  that  artificers  of  several 
descriptions  named,  colliers,  keelmen,  Sec.  "  labourers,  and  others  who  con- 
"  tract  with  persons  for  certain  terms,  do  leave  their  respective  services  before 
"  the  term  of  their  contracts  are  fulfilled,  to  the  great  disappointment  and  loss  of 
M  the  persons  with  whom  they  so  contract ;  for  remedy  enacts,  that  if  any  arti- 
"  ficer,  &c.,  labourer,  or  other  person,  shall  contract  with  any  person  whomsoev- 
"  er,  for  any  time,  &c.,  and  shall  absent  himself  from  his  service  before  the  term 
"  of  his  contract  shall  be  completed,  or  be  guilty  of  any  other  misdemeanor,  it 
"  shall  be  lawful  for  any  justice  of  the  peace,  &c.,  upon  complaint  thereof  made 
"  upon  oath  to  him  by  the  person  with  whom  such  artificer,&c.,  labourer  or  other 
"  person  shall  have  so  contracted,  or  by  his  or  her  steward  or  agent,  to  issue 
"  his  warrant  for  the  apprehending  every  labourer,  &c.,  or  other  person,  and  to 
"  examine  into  the  nature  of  the  complaint ;  and  if  it  shall  appear  to  such  justice 
"  that  any  such  labourer,  &c.  or  other  person,  shall  not  have  fulfilled  such  con- 
tract, or  hath  been  guilty  of  any  misdemeanor,  it  shall  be  lawful  for  such 
"  justice  to  commit  every  such  person  to  the  House  of  Correction  for  the 
"  county,  &c.,  for  any  lime  not  exceeding  three  months,  nor  less  than  one 
"  months 

The  Court,  upon  consideration  of  the  two  statutes,  were  of  opinion  that  if 
the  commitment  in  question  (which  was  for  one  calendar  month)  were  intend- 
ed by  the  magistrate  to  be  made  under  the  act  of  the  20  Geo.  2,  the  correction 
thereby  directed  (by  which  they  understood  corporal  punishment  by  whipping, 
and  which  they  considered  the  sentence  in  question  to  import,  by  the  commit- 
ment to  the  house  of  correction,  "  there  to  be  corrected")  was  a  necessary  part 
of  the  judgment.  But  that  under  the  latter  statute,  which  enabled  the  justice 
to  commit  the  offender  to  the  house  of  correction  for  any  time  not  exceeding 
three  months,  nor  less  than  one  month,  bodily  correction  was  no  part  of  the 
sentence :  and  they  thought  that  the  punishments  inflicted  by  the  two  acts 
could  not  be  blended  together,  as  they  appeared  to  be  by  the  precedent  in 
Burn's  Justice,  which,  they  said,  was  incorrect  in  that  respect.  But  though 
the  Court  thought  that  the  sentence  pronounced  by  the  defendant  in  this  case 
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was  legal  in  the  form  of  it  under  the  act  of  the  20  Geo.  2,  yet  Lord  Ellen- 
borough,  C.  J.  in  delivering  their  opinion  upon  that  point,  strongly  expressed 
his  disapprobation  of  the  conduct  of  the  defendant  for  sitting  in  judgment  as  a 
magistrate  upon  the  imputed  misconduct  of  his  own  labourer,  of  which  he 
himself  was  to  be  considered  as  the  complainant,  though  in  form  the  complaint 
was  preferred  by  his*  bailiff.  It  was  impossible,  he  observed,  to  consider  the 
defendant's  bailiff  as  the  employer  of  the  labourer  upon  the  defendant's  own 
farm,  within  the  sense  of  that  word  in  the  act,  though  the  contract  of  hiring 
was  made  personally  by  the  bailiff;  and  that  it  was  a  most  abusive  interpre- 
tation of  the  law  for  a  man  to  erect  himself  as  a  criminal  judge  over  the  ser- 
vants on  his  own  farm  for  an  offence  against  himself.  However,  as  the  de- 
fendant appeared  from  the  circumstances  of  the  whole  case  to  have  acted  in 
this  respect  from  an  error  of  judgment  rather  than  from  any  bad  motive  ;  and 
in  the  mode  of  punishment  adopted  by  him,  which  had  been  urged  in  aggra- 
vation, as  evincing  a  vindictive  motive,  was  probably  misled  by  the  erroneous 
precedent  in  Burn's  Justice,  which  appeared  to  leave  him  no  discretion  in  or- 
dering corporeal  punishment ;  the  Court  finally  discharged  the  rule*  upon  the 
defendant's  payment  of  all  the  costs  of  the  application. 


The  King  t>.  The  Mayor,  Aldermen,  and  Citizens  of  Bath. 

U  East,  609.    Nov.  28,  1811. 

The  rtatnte  6  G.  8.  c.  70,  for  better  supplying  the  inhabitant!  of  Bath  with  water,  reciting 
that  there  were  springs  of  water  in  the  neighbourhood  belonging  to  the  corporation,  enacts 
that  they  shall  have  power  and  authority  to  cause  the  water  to  be  conveyed  from  such 
springs  to  the  city,  and  gives  them  authority  to  enter  upon  and  break  ap  the  soil  of  any 
public  highway,  or  waste,  and  the  soil  of  any  private  grounds  within  two  miles  of  the  city, 
and  the  soil  or  pavement  of  any  street  within  the  city,  in  order  to  dram  and  collect  the  wa- 
ter of  the  said  springs,  and  to  make  reservoirs  and  erect  conduits,  water-houses,  and  engines 
necessary  for  the  keeping  and  for  distributing  the  water,  &c.  and  to  lay  under  ground  ac- 
queducts and  pipes  for  the  same  purpose;  and  it  vests  the  right  and  property  of  all  these  in 
the  corporation.  Held,  that  in  addition  to  the  springs,  the  corporation  were  liable  to  be 
rated  for  the  reservoirs  made  by  them  in  the  parish  of  Lyneomb  and  Widcomb,  under  the 
act,  aa  for  land  occupied  by  them ;  which  reservoirs,  by  means  of  acqueducts  and  pipes 
laid  under  ground,  partly  in  the  same  parish,  and  through  the  parish  of  SL  James  into  the 
parish  of  St.  Peter  and  St.  Paul,  in  Bath,  for  the  supply  of  the  city,  produced  to  the  cor- 
poration a  clear  annual  profit  of  6002.  But  that  the  corporation  were  not  rateable  for  the 
wbole  of  the  entire  profit  in  the  first  mentioned  parish,  in  which  the  springs  were  first  col- 
lected into  the  reservoirs;  a  proportion  of  such  entire  profit  accruing  to  them  from  the  ea- 
der-ground  acqueducts  and  pipes  laid  into  the  soil  of  the  other  parishes,  in  respect  of  which 
they  were  to  be  considered  as  the  occupiers  of  laud  yielding  annual  profit  in  these  parishes: 
and  therefore,  a  rate  upon  the  entire  profits  arising  out  of  all  the  parishes,  made  on  the  cor- 
poration in  the  first  mentioned  parish,  was  held  bad. 

ON  the  7th  of  March  last,  a  rate  of  9d.  in  the  pound  was  duly  made,  al- 
lowed, and  published  for  the  relief  of  the  poor  of  the  parish  of  Lyneomb  and 
Widcomb,  in  the  county  of  Somerset,  in  which  the  corporation  of  Bath  were 
rated,  as  occupiers  of  certain  springs  and  reservoirs,  in  22/.  10*.  The  corpo- 
ration appealed  against  this  rate,  and  the  sessions  confirmed  it,  subject  to  the 
opinion  of  this  Court  upon  the  following  case. 

The  mayor,  aldermen,  and  citizens  of  Bath  were  incorporated  by  a  charter 
of  Queen  Elizabeth,  renewed  and  confirmed  by  a  charter  of  the  34th  of  Geo. 
3.  An  act  passed  in  the  6  6.  3,  (c.  70,)  in  tilled,  an  act  for  (amongst  other 
purposes)  better  supplying  the  inhabitants  of  the  said  city,  liberties  and  pre- 
cincts with  water ;  which  is  declared  to  be  a  public  act,  to  be  judicially  noticed 
as  such.  This  act  (inter  alia),  after  reciting  that  there  was  a  scarcity  of  water 
within  the  city,  liberties,  and  precincts,  and  that  there  were  in  the  neighbour- 
hood of  the  said  city  several  springs  of  water  belonging  to  the  corporation, 
enacts  that  the  corporation  shall  have  full  power  and  authority  to  cause  water 
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to  be  conveyed  to  the  said  city,  liberties,  and  precincts  from  such  springs,  and 
gives  them  authority  to  enter  upon  and  break  up  the  soil  of  any  public  high- 
way, or  common  or  waste  ground,  and  the  soil  of  any  private  grounds  with- 
in two  miles  of  the  city,  and  the  soil  or  pavement  of  any  street  within  the  city, 
in  order  to  drain  and  collect  the  water  of  the  said  springs,  and  to  make  a  re- 
servoir or  reservoirs  sufficient  for  keeping  such  water,  and  to  erect  conduits, 
waterhouses,  and  engines  necessary  for  distributing  such  water  into  the  several 
parts  of  the  said  city,  liberties,  and  precincts,  and  to  lay  under  ground  acque- 
ducts  and  pipes  most  convenient  for  the  same  pursose.  And  the  act  vests  the 
rights  and  property  of  all  watercourses  leading  from  the  said  springs  to  the  said 
city,  and  also  of  all  reservoirs,  conduits,  waterhouses,  engines,  buildings,  acque- 
ducts,  and  pipes  erected  or  used  for  the  purpose  aforesaid,  in  the  mayor,  al- 
dermen, and  citizens  of  Bath.  Under  the  power  given  by  this  act,  the  corpo- 
ration made  several  reservoirs  in  the  parish  of  Lyncomb  and  Widcomb,  where 
the  springs  aforesaid,  are  situated,  in  the  neighbourhood  of  Bath :  no  part  of  the 
said  city,  liberties,  and  precincts  lying  within  the  said  parish.  These,  reser- 
voits  are  walled  in  and  roofed.  Aqueduct*  and  pipes  were  also  laid  under 
ground  for  conveying  the  water,  which  first  pass  through  a  part  of  the  said 
parish  of  Lyncomb  and  Widcomb,  called  HoUoway,  and  from  thence  along  a 
certain  bridge  called  the  Old  Bridge,  over  the  river  Avon,  into  and  through 
the  parish  of  St.  James,  and  the  parish  of  St.  Peter  and  St.  Paul ;  which 
two  parishes  are  within  the  city  of  Bath,  its  liberties  and  precincts.  All  (he 
water  flowing  from  the  said  springs  is  collected  iato  the  said  reservoirs,  from 
each  of  which  it  is  distributed  by  means  of  a  main  pipe  and  cock,  under  the 
•charge  of  an  officer  of  the  corporation,  who  has  no  residence  upon  the  spot, 
but  goes  there  twice  a  day,  for  the  purpose  of  turning  the  cocks  and  distribut- 
ing the  water :  and  from  these  main  pipes  it  is  distributed  by  smaller  pipes  to 
the  houses  of  various  inhabitants  both  in  that  part  of  the  parish  of  Lyncomb 
and  Widcomb,  called  HoUoway,  and  in  the  parishes  of  St.  James  and  St.  Peter 
and  St.  Paid  aforesaid  ;  the  cocks  being  turned  at  stated  times  by  officers  of 
the  corporation.  All  the  said  pipes  are  originally  derived  from  and  connected 
with  the  said  springs  and  reservoirs  in  the  said  parish  of  Lyncomb  and  Wid- 
comb. The  occupiers  of  the  several  houses  pay  a  rate  to  the  corporation  for 
the  water  with  which  they  are  respectively  supplied ;  and  the  amount  of  this 
rate  is  in  the  discretion  of  the  corporation.  The  corporation  of  Bath  has 
been  all  along  in  the  occupation  of  the  said  springs  and  reservoirs,  and  of  the 
land  included  wiihin  the  walls  thereof;  and  tbey  are  the  same  springs  and 
reservoirs  mentioned  in  the  aforesaid  rate.  The  annual  profits,  arising  to  the 
said  corporation  from  the  water  thus  distributed  from  these  springs  and  reser- 
voirs, amount  to  6002.  in  the  whole,  of  which  501.  are  collected  from  the  occu- 
piers of  houses  in  that  part  of  the  parish  of  Lyncomb  and  Widcomb  called  Hoi- 
lo  way,  and  6501.  from  the  occupiers  of  houses  in  the  parishes  of  St.  James  and 
St.  Peter  and  St.  Pavl  in  Bath.  The  whole  of  this  600Z.  is  accounted  for 
and  paid  at  the  office  of  the  chamberlain  of  the  corporation  in  Bath.  The 
said  sum  of  22Z.  10s.  for  which  the  said  springs  and  reservoirs  are  rated,  is 
upon  the  whole  mm  of  600/.  The  lands  in  which  the  said  springs  and  reser- 
voirs are  situated,  are  rated  separately  in  the  names  of  the  respective  occupiers 
exclusive  of  the  said  springs  and  reservoirs,  and  the  land  thereof.  The  ques- 
tions saved  for  the  opinion  of  the  Court  were,  1st,  whether  the  corporation  are 
liable  to  be  rated  at  all,  in  respect  of  the  said  springs  and  reservoirs  to  the 
poor  of  the  parish  of  Lyncomb  and  Widcomb  ;  and  if  so  liable,  2dly,  whether 
they  were  to  be  rated  to  the  parish  of  Lyncomb  and  Widcomb  upon  the  whole 
of  the  profits  of  the  water  which  flows  from  the  springs  and  reservoirs,  or 
only  upon  so  much  of  those  profits  as  are  collected  from  the  occupiers  of 
hojises  within  the  said  parish. 

The  Attorney-General,  C.  F.  Williams,  and  E.  Lowes,  argued  in  support  of 
rating  the  corporation  for  this  property,  and  of  laying  the  rate  for  the  whole 
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profits  upon  them  in  the  parish  of  Lyncomb  and  Widcomb,  where  was  the 
fountain  head  or  principal  reservoir  in  which  the  water  was  first  collected, 
and  from  whence  it  was  distributed  to  other  places  by  means  of  pipes.  Thej 
relied  principally  upon  the  case  of  Atkins  v.  Davis(a),  as  being  in  point;  to 
shew  that  the  subject  matter,  which  in  that  case  was  the  London  bridge 
water-works,  was  rateable,  and  as  shewing  collaterally,  in  the  opinion  of  Butter, 
J.  in  this  court,  and  of  Lord  Loughborough  in  the  exchequer-chamber,  that 
the  whale  profits  were  rateable  at  the  fountain  head  ;  though  this  point,  they 
admitted,  was  not  necessary  to  the  decision  of  the  case.  It  was  argued  in 
that  case,  thai  if  the  water  had  been  carried  from  a  pump  in  carts  instead  of 

S'pes,  the  pump  would  not  be  rateable  for  all  the  water  carried  from  thence, 
ut,  said  Mr.  Justice  Butler,  Cald.  327,  "  There  is  no  difference  with  respect 
to  a  man's  carrying  water  to  a  place  where  it  is  consumed,  whether  it  is  carried 
in  pipes  or  in  carts  ;  it  is  quite  immaterial.     But  I  hold  in  the  case  put,  that 
the  pump  would  be  rateable  to  the  value  of  all  the  water  carried  from 
thence ;  for  the  pump  is  the  permanent  visible  property,  and  the  quantity 
of  water  carried  from  thence  constitutes  the  produce  of  the  pump.     Sop- 
pose  (said  he)  a  gardner  contracts  to  serve  twenty  families,  and  carries  all 
his  crop  to  their  different  houses;  certainly  he  would  be  rateable  for  the 
whole  of  bis  garden  where  his  garden  lies."     So  here,  this  is  no  more  than 
the  corporation  sending  the  water  from  their  reservoir  in  Lyncomb  and   Widr 
comb,  where  it  is  collected,  to  Bath  market  to  be  sold,  and  it  makes  no  differ* 
ence  how  it  is  conveyed  there.     [Lord  EUenborough,  G.  J.    The  difference 
in  the  case  of  the  water  being  conveyed  by  pipes  into  another  parish  is,  that 
the  land  of  the  other  parish  is  made  use  of  to  earn  the  profit.]     The  same 
argument  might  be  urged  against  the  rule  of  rating  adopted  with  respect  to 
canals,  the  profits  of  which  are  only  rateable  at  the  termini(3) :  and  yet  the 
transit  may  be  through  intermediate  parishes,  the  land  of  which  is  used  for 
the  purpose.     Again,  it  was  argued  in  that  case,  Gald.  329,  that  supposing  the 
property  to  be  rateable,  yet  the  rate  was  bad,  because  the  constables  had  taxed 
more  than  they  ought  to  have  done ;  as  many  pipes,  trunks,  and  branches  lay 
out  of  the  particular  ward  for  which  the  rate  was  imposed,  and  even  out  of 
the  city.     But,  said  the  learned  judge,  "  The  whole  property  is  rightly  rated 
within  the  ward  :  the  source  of  the  property  is  there :  the  water  is  collect- 
ed there  by  means  of  the  fire  engine  and   other  works  fixed  there ;  and 
there  it  first  becomes  the  property  of  the  plaintiffs,"  &c.     Afterwards,  when 
the  case  was  carried  to  the  Exchequer-chamber,  Lord  Loughborough,  C.  J.  of 
C.  P.  in  delivering  the  judgment  of  that  Court,  speaking  of  the   nature  of 
the  property,  said,  Cald.  357,  "  It  consists  in  rents  collected  for  the  use  of 
the  water,  distributed  in  the  various  parts  to  which  the  water  runs :  but  the 
proper  place  where  the  value  of  the  whole  is  to  be  taken  is  to  be  sure  at  the 
fountain   head,  from  whence   the  whole  is  distributed."    Though  he  ad- 
mits that  it  was  sufficient  to  warrant   the   levying  of  the  distress  for  the 
rate,  if  any  part  of  the  property  rated  were  rateable  within  the  ward ;  the 
quantum  Being  only  the   subject   of  appeal.     [Lord  EUenborough,  C.  J. 
Suppose  the  streams  of  water  were  first  collected  in  a  reservoir  in  the  par- 
ish of  A.,  and  from  thence  conducted  into  another  reservoir  in  B.f  from 
whence  it  was  distributed  amongst  the  inhabitants  of  the  latter  parish  ;  would 
the  whole  profits  be  still  rateable  in  A.  ?]     The  water  would  be  rateable  where 
it  was  first  brought  under  the  exclusive  dominion  of  the  owner,  and  gathered, 
as  it  were,  by  art  and  labour  from  the  natural  soil  into  reservoirs,  &c.    [Bay- 
ley,  J.     Suppose  the  corporation  rented  a  reservoir  in  one  parish  and  a  pipe- 
way  in  another,  would  not  each  be  rateable  in  its  proper  parish  ?]    The  reser- 

(a)  Cald.  215,  and  a  MS.  note  of  the  tame  case  waa  alao  referred  to. 

(o)  Vide  Rex  v.  The  Slajfordehire  and  WorcetUrshire  Canal  Company,  8  Term  Rep. 
840,  and  the  case*  there  cited;  aod,  tince  that  case,  Rex  ▼.  Th*  Leedt  and  Liverpool  C**d 
Company,  6  East,  826. 
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voir  and  the  pipe  would  not  be  rateable  in  the  hands  of  the  corporation,  any 
more  than  the  occupier  of  a  way-leave,  who  has  been  held  not  to  be  rateable 
for  such  way-lea ve(a) ;  for  it  would  be  rather  a  charge  than  a  profit.  Now 
the  only  estate  this  corporation  occupy  is  in  Lyncomb  and  Wtdcomb :  they 
have  only  a  liberty  to  lay  pipes  in  the  other  parishes,  but  no  possession  of 
the  soil  through  which  they  pass.  In  The  King  v.  The  Mayor,  fyc.  of  Lon* 
don*  4  Term  Rep.  21,  the  bargeway,  in  respect  of  which  the  corporation  were 
held  liable  to  be  rated  for  the  proportion  of  the  tolls  which  became  due  within 
the  hamlet  of  Hamtonvnck  through  which  it  led,  was  no  other,  as  Lord  Ken- 
yon  said,  than  the  close  of  land  called  the  Bargeway.  In  Atkins  v.  Davis, 
though  the  Judges  of  this  Court  differed  in  opinion  as  to  the  rateability  of  the 
waterworks,  there  was  no  difference  as  to  the  point  of  their  being  rateable,  if 
at  all,  in  the  same  parish. 

Lens,  Serjt.,  A.  Moore  and  Horner,  contra,  contended  that  the  property  was 
not  rateable  at  all ;  and  if  it  were,  that  it  was  not  rateable  to  the  extent  of  the 
rate  in  question  in  the  parish  ot  Lyncomb  and  Wtdcomb.  First,  the  case  of 
Atkins  v.  Davis  is  no  authority  for  the  rateability  of  this  species  of  profit  to 
the  relief  of  the  poor,  within  the  meaning  of  the  stat.  43  Eliz.  c.  2. ;  for  that 
was  the  case  of  a  rate  levied  under  the  authority  of  the  riot  act  1  O.  1.  refer-* 
ring  to  and  adopting  the  principle  and  mode  of  levying  given  by  the  stat.  27 
Eliz.  c.  13.,  the  Hue-and-Cry  act,  which  directs  the  justices  to  tax  all  towns, 
&c.  towards  an  equal  contribution ;  and  that  after  such  taxation  made,  the 
constables,  &c.  in  each  division  "  shall  tax,  according  to  their  abilities,  every 
inhabitant  and  dweller  in  every  such  town,  &c.  towards  the  payment  of  such 
assessment"  Whereas  the  stat.  43  Eliz.  c.  2.,  on  which  this  rate  is  founded, 
specifies  certain  subject  matters  of  rating,  namely,  "  lands,  houses,  tithes, 
coal-mines,  and  saleable  underwoods,"  in  respect  of  which  the  occupiers  are 
to  be  rated  :  and  Lord  Loughborough,  Cald.  327,  in  giving  the  judgment  of 
the  court  of  Exchequer  Chamber,  in  Atkins  v.  Davis,  so  for  from  thinking 
that  the  construction  put  upon  the  stat.  43  Eliz.  would  govern  that  of  the  27th 
Eliz.  that  he  rather  excludes  any  analogy  between  them,  either  in  spirit  or 
letter.  And  every  thing  which  was  said  as  to  the  entirety  of  the  rate  upon 
the  profits  in  the  particular  district  was  extrajudicial ;  ^inasmuch  as  it  was 
enough  to  sustain  the  distress  for  the  rate  in  the  action  of  trespass  against  the 
constables,  that  there  was  any  rateable  property  within  the  district.  The 
same  question  has  been  often  agitated  since,  and  has  been  decided  in  different 
ways  with  respect  to  canals ;  but  at  last  the  rule  seems  to  have  been  settled 
in  The  King  v.  Page(b),  and  other  cases,  that  the  profits  are  rateable  in  the 
parishes  where  they  respectively  become  due.  This  is  not  like  the  case  of  a 
farm  or  garden,  the  produce  of  which  is  sent  to  market  in  another  parish. 
Real  property  is  necessarily  rateable  in  the  place  where  it  lies,  by  the  words  of 
the  stat.  43  Eliz. ;  but  this  is  property  sui  generis,  not  within  any  of  the  terms 
of  that  statute  :  it  is  more  like  an  easement :  the  corporation  have  no  other 
use  of  the  soil  than  merely  to  collect  the  water  upon  it  before  it  is  distributed, 
and  the  reservoir  is  no  further  distinguishable  from  the  pipes  than  as  being 
larger :  when  the  whole  is  shut  up,  it  is  no  more  than  a  system  of  machine- 
ry consisting  of  one  long  trunk,  with  its  terminating  branches  containing 
a  quantity  of  water  and  lying  in  different  parishes ;  and  the  pipes  in  the 
one  case,  though  covered  with  the  soil  in  order  to  protect  them  from  in- 
jury, are  as  much  visible  property  in  the  respective  parishes  where  they  are 
laid,  in  the  true  sense  of  the  term,  as  the  reservoir,  supposing  the  subject  mat- 


t 


(a)  Rex  v.  Joljffe,  2  Term  Rep.  90.  The  only  point  there  decided  wos,  that  the  party 
rated,  having  a  mere  liberty  of  passage,  was  not  rateable  :  the  Court  reserved  gWinc  any 
opinion  whether  the  occupier  of  the  land,  making  such  a  profit  of  it,  was  rateable  ;  and  this 
was  observed  by  Bay  ley,  J.  at  the  conclusion  of  this  case. 

(6)  4  Term  Rep.  543.  And  vide  Rex  v.  The  Staffordshire  and  Woreetterthire  Canal 
Company,  8  Term  Rep.  840.,  and  Reg  v.  The  Leedt  and  Liverpool  Canal  Company,  5 
East,  826. 
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ter  itself  to  be  rateable.  Indeed  the  most  meritorious  parts  of  the  machinery 
for  the  production  of  the  profits  may  be  said  to  be  the  pipes,  which  con- 
vey the  water  from  the  spot*  where  it  is  of  little  or  no  value,  to  the  places 
where  it  is  delivered,  and  becomes  valuable  on  account  of  the  profit  there  de- 
rived from  it.  It  is  not  pretended  that  the  pipes,  as  such,  are  rateable  within 
the  43  Eliz. :  then  how  is  the  reservoir,  as  such,  more  rateable  ?  The  term 
inhabitants,  spoken  of  in  the  statute  as  liable  to  be  rated,  means  resident  inhab- 
itants within  the  parish,  as  is  now  settled  by  several  late  cases(a)  in  this  court. 
The  corporation  therefore,  who  had  no  officer  residing  on  the  property,  are 
not  within  the  description. — But  it  is  attempted  to  bring  them  within  the 
description  of  occupiers  of  lands  or  houses.  But  the  reservoir,  though  in 
the  shape  of  a  building,  is  certainly  no  house  within  the  plain  meaning 
of  that  word  in  the  statute :  their  officer  has  no  residence  there,  nor  was 
it  ever  used  as  such.  Neither  is  it  land :  the  local  act  does  not  give  it 
to  the  corporation  as  land  ;  they  have  only  the  privilege  of  excavating  the 
ground  and  excluding  the  soil,  of  erecting  conduits,  &c.,  and  of  laying  their 
pipes  underground  for  the  purpose  of  supplying  the  inhabitants  of  Bath,  &c. 
with  water.  [Lord  EUenborough,  C.  J.  They  must  have  an  interest  in  the 
land  on  which  the  reservoir  is  made :  the  building  itself  must  be  upon  the 
land.]  Then  the  same  consideration  must  apply  to  the  pipes  which  supply 
the  water,  and  which  are  laid  into  the  soil :  and  there  will  be  no  difficulty  in 
apportioning  the  rate,  between  the  parish  where  the  water  is  first  collected, 
and  the  parishes  where  it  is  afterwards  distributed  and  the  benefit  received. 
[Lord  EUenborough,  C.  J.  I  confess  I  have  great  difficulty  in  distinguishing 
between  the  case  of  water  collected  in  a  trunk  or  reservoir  so  rnany  yards 
wide,  01  in  pipes  so  many  inches  wide,  each  being  attached  to  the  soil.] 
The  reservoir  is  no  more  than  a  large  pipe.  The  water,  as  soon  as  it  is  sep- 
arated from  the  land,  is  only  personal  property.  [Bayley,  J.  The  reservoir 
with  the  water  in  it  would  all  descend  to  the  heir.]  The  water  would  follow 
the  reservoir,  as  an  accessary  does  the  principal :  but  an  ejectment(A)  would 
not  lie  for  a  spring  of  water,  as  such  :  no  praecipe  would  lie  for  water,  Co. 
Litt.  4,  a  grant  of  water  would  not  carry  the  soil,  but  the  grant  should  be  of 
the  soil  covered  with  water :  there  can  be  no  property  in  running  water  till 
it  is  reduced  into  possession.  It  is  however  the  water  alone  which  yields  the 
profit  in  this  case ;  for  the  reservoir  and  the  pipes  are  in  themselves  burthen- 
some  instead  of  profitable. 

The  Court  seemed  to  entertain  no  doubt,  at  the  conclusion  of  the  argu- 
meat  on  a  former  day  of  the  term,  that  the  property  in  question  was  rateable 
as  land  ;  but  said  they  would  look  into  the  cases  before  they  delivered  their 
final  opinion.     And  now 

Lord  Ellknborough,  C.  J.  (After  stating  the  case.)  The  mayor,  alder- 
men, and  citizens  of  Bath  must  be  rated  under  the  stat.  43  Eliz.,  if  at  all,  for 
the  description  of  property  within  mentioned,  either  in  the'  character  of 
inhabitants  of  the  parish  of  Lyncomb  and  Widcomb,  or  as  the  occupiers 
of  some  of  the  different  kinds  of  property  particularly  specified  in  the  act  as 
the  subjects  of  rate.  Under  various  late  decisions,  and  particularly  that 
of  the  King  v.  Nicholson,  12  East,  230,  in  which  the  several  cases  on  the 
subject  are  referred  to,  and  which  have  been  again  cited  on  the  present  ar- 
gument, it  has  been  established  as  the  sound  construction  of  the  statute  43 
Eliz.  that  the  word  inhabitants  in  that  act  is  only  satisfied  by  a  residence 
within  the  parish.  And  as  there  is  no  doubt  that  the  corporation  of  Bath  are 
not  residents,  they  cannot  be  charged  eo  nomine,  as  inhabitants,  in  this  case ; 
and  therefore,  if  rateable  at  all,  must  be  rated  as  the  occupiers  of  some  of  the 


(a)  Rex  ▼.  JYlchoUon  12  East,  880.    William t  v.  Sonet,  ib.  846.;  and  Rex  v.  Tkt 
Buhop  of  Rochester  and  Other t,  ib.  858,  were  cited. 
(6)  Vide  Challenor  v.  Thomas,  Yelv.  148.    Brownl.  142,  and  Peph.  167. 
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several  descriptions  of  property  enumerated  in  the  act    That  they  are  occur 
pier*  of  the  reservoirs,  which  they  are  empowered  to  make,  and  in  which  the 
water,  which  they  are  also  authorized  to  collect,  is  kept ;  and  that  such  reser- 
voirs and  the  water  kept  therein  are  comprehended  within  the  legal  description 
of  land,  (one  of  the  descriptions  of  rateable  property  mentioned  in  the  slat  43 
Eliz.)  will  not  admit  of  a  doubt;  and  it  is  equally  unquestionable,  that  they 
constitute  local  and  variable  property  in  the  parish  of  Lyncomb  and  Widcomb, 
where  they  are  situate.     This  disposes  of  the  first  question  submitted  to  our 
opinion  ;  viz.  whether  the  corporation  is  liable  to  be  rated  at  all  for  their  pro- 
perty in  the  parish  of  lyncomb  and  Widcomb,  where  the  land  lies  in  which 
the  springs  and  reservoirs  are  situate.     As  to  the  second  question,  Whether 
the  corporation  is  liable  to  be  rated  in  this  parish  for  the  whole  of  the  profits 
of  the  water  which  flows  from  the  spings  and  reservoirs,  or  only  for  the  pro- 
fits collected  in  this  particular  parish.    It  should  seem  to  follow  as  a  conse- 
quence from  what  has  been  said  already,  that  if  the  corporation  of  Bath  be 
occupiers  of  any  local  visible  property,   producing  profit  in  any  other  parish, 
and  falling  by  reasonable  construction  within  the  same  description  of  property 
as  the  reservoirs  already  mentioned,  they  should  be  liable  in  like  manner  to 
be  rated  for  it,  pro  tantov  in  such  other  parish.     The  water  is  stated  to  be  con- 
veyed from  the  reservoirs  in  Lyncomb  and  Widcomb,  over  the  river  Avon,  and 
thence  distributed  into  and  through  the  several  parishes  in  the  city  of  Bath, 
and  conducted  to  the  houses  of  the  inhabitants  there  by  means  of  main  pipes 
and  smaller  pipes  derived  from  these  reservoirs,  and  for  which  the  occupiers 
of  the  several  houses  in  these  parishes  in  Bath  which  are  so  supplied,  pay  a 
water-rent  to  the  corporation.     As  so  large  a  portion  of  the  apparatus  by  the 
aid  of  which  the  water  is  conveyed  along  the  two  several  parishes  in  Bath, 
and  the  soil  itself  withing  these  parishes  on  which  these  pipes  rest,   and 
on  which  soil  the  corporation  are  certainly  under  the  powers  of  the   special 
act  authorized  to  lay  them,  must  be    considered  as  mainly  conducive  to 
the   acquiring  the  water-rent,  which  in  so  large  a  proportion,  (namely   11 
to    l,or  5502.  out  of  6002.)  is  received  for  the  use  of  it   in  the  two  Bath 
parishes,  it  is  impossible  to  say  that  the  corporation  ought  to  be  ra}ed  as 
they  are,  that  is,  for  the    whole  of  such  profits  in  the  parish  of  Lyncomb 
and!  Widcomb  alone;  and  if  they  ought  not  have  been  so  rated,  the  rate 
appealed  against  must  be  quashed.     A  great  deal  of  stress  has  been  laid 
in  the  argument  of  this  case,  on  the  part  of  the  respondents,  on  the  suppos- 
ed authority  of  the  case  of  Atkins  and  Others  v.  Davis  and  Others,  reported, 
in  Cald.  313. ;  but  as  the  judges  of  the  court  of  K.  B.  were  equally  divided 
no  decision  which  can  be  relied  on  as  authority  was  come  to  in  this  court. 
And  although  it  may  be  collected  from  Lord  Loughborough's  judgment  in  the 
Exchequer  Chamber,  that  he  thought  "  the  proper  place  where  the  value  of 
"  the  whole  is  to  be  taken  is  the  fountain  head,  from  which  the  whole  is  to  be 
"  distributed,"  thereby  intimating  two  things ;    first,  that   the  whole  profit 
should  be  assessed  at  one  place,  and  seconefy,  that  such  one  place  should  be 
the  fountain  head :  yet  he  adds,  "  however  it  is  not  very  material  to  consider 
that ;  for  upon  the  present  action  it  is  certainly  sufficient  to  warrant  the  levy- 
ing the  dirtress,  that  here  was  a  foundation  to  make  a  rate,  and  some  property 
rateable."     And  indeed  upon  that  ground,  viz.  of  the  form  of  the  action, 
which  assumed  the  distress  to  be  illegal  in  toto,  and  upon  the  difference  which 
is  to  be  found  in  the  language  of  the  stats.  27  and  the  43  Eliz.  did  the  united 
judgment  of  the  court  of  Exchequer  Chamber  proceed,  and  not  upon  the  sup- 
posed rateability  of  the  whole  profits  at  the  fountain  head.     In  order  to  decide 
the  questions  reserved  for  our  determination  upon  this  case,  it  is  by  no  means 
necessary  or  proper  for  us  to  pronounce  in  what  parishes  besides  that  of  Lyn-  * 
comb  and  Widcomb,  and  in  what  proportions  the  corporation  shall  be  in  future 
charged  :  indeed,  we  have  no  adequate  materials  before  us  for  such  a  decision, 
it  is  enough  upon  the  present  occasion  to  state  that  the  rate  in  question,  by 
Vol.  VII.  72 
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which  the  corporation  has  been  charged  for  the  whole  of  their  profits  in  that 
one  parish,  is  on  that  account  bad,  aod  ronst  be  quashed. 


Dennison  and  Others  v.  Mair. 

14  East,  62*.    Not.  28,1811. 

In  covenant  npon  ■  deed  of  indemnity  whereby  the  plaintitts  covenanted  to  indemnify  the 
Bank  of  England  against  advances  to  L.  and  B.  on  bills  of  exchange,  to  the  amoant  of 
100,000/.,  aod  the  defendant  and  others  agreed  to  sobinderonify  the  plaintitts  to  the  Mine 
amoant  in  certain  aliquot  proportions,  of  which  the  defendant's  proportion  was  §000/.;  and 
the  plaintiffs  alleged,  that  they  had  been  obliged  to  pav  the  whole  100,000/.  to  the  Bank, 
and  demanded  of  the  defendant  bis  proportion  of  6000/.;  in  which  action  the  plamtiffii  had 
judgment  npon  demurrer;  the  Court  refused  to  refer  it  to  the  Master  to  compote  the  prin- 
cipal and  interest  doe  on  the  deed:  considering  that  it  was  not  a  mere  qaention  of  eooipa- 
tation  of  principal  and  interest,  bat  that  it  was  open  to  the  defendant  before  the  sheriff's 
jory  to  enter  into  questions  of  collateral  satisfaction  of  the  plaintiffs'  demand  from  securi- 
ties and  effects  of  L.  and  B.t  the  principals  in  their  hands. 

THIS  case  arose  upon  the  same  covenant  as  was  before  stated  in  the  case 
of  Dennison  v.  Richardson(a) ;  (this  defendant  being  another  of  the  sub-con- 
tracting parlies  of  the  third  part  in  the  deed  of  covenant  for  indemnifying  the 
plaintiffs,  who  had  indemnified  the  bank  for  their  advances  to  Lowndes  and 
Bateson,  and  having  set  down  60001.  opposite  to  his  name  in  the  schedule  ;) 
and  came  on  upon  a  rule  to  shew  cause  why  it  should  not  be  referred  to  the 
Master  to  see  what  was  due  for  principal  and  interest  on  the  deed  of  covenant, 
upon  which  this  action  was  brought;  and  also  to  tax  the  plaintiff's  costs; 
and  why  the  plaintiffs  should  not  be  at  liberty  to  sign  final  judgment  thereon, 
without  executing  a  writ  of  inquiry  of  damages.  This,  was  founded  upon  an 
affidavit  that  the  action  was  brought  to  recover  50002.  due  from  the  defendant 
npon  the  deed,  wherein  the  defendant  severally  covenanted  with  the  plaintiffs 
to  indemnify  them  to  that  extent  against  all  demands,  &c.  of  the  Bank  of 
England,  on  account  of  bills  to  the  amount  of  100,0002.,  and  interest  dis- 
counted by  them,  and  to  which  the  plaintiffs  had  become  parties,  and  which 
sum  of  100,000/.  the  plaintiffs  bad  been  called  upon  and  obliged  to  pay,  and 
had  paid  to  the  bank  in  pursuance  of  the  said  deed.  That  neither  the  de- 
fendant, nor  any  other  person  for  or  on  this  account,  had  paid  to  the  plaintiffs 
the  said  50002.,  or  any  part  thereof.  And  that  judgment  was  given  on  the 
15th  of  November  instant  for  the  plaintiffs  against  the  defendant,  on  a  demur- 
rer to  the  declaration. 

The  defendant's  affidavit  stated  in  answer,  that  the  deed  in  question  contain- 
ed a  covenant  by  Lowndes  and  Bateson  to  the  other  parties  thereto  to  provide 
for,  pay,  and  discharge  out  of  their  (L.  and  B.'s)  own  money  the  several  bills 
of  exchange  to  be  drawn,  accepted,  or  indorsed  by  the  plaintiffs,  in  the  man- 
ner stated,  when  and  as  tbey  became  due,  and  to  indemnify  ihe  plaintiffs  from 
all  payments  to  the  Bank  or  others  thereupon  ;  and  also  to  indemnify  the  de- 
fendant, and  the  other  parties  of  the  third  part,  from  all  loss  and  demands,  oVc. 
on  account  of  their  engagements  respecting  the  same.  And  further,  that  in 
order  to  indemnify  the  plaintiffs,  and  to  provide  money  for  taking  up  and  dis- 
charging the  several  bills  mentioned  to  tne  amount  of  100,000/.  Loitmdcs  and 
Bateson  did,  subsequent  to  the  deed  of  covenant,  deliver  to  the  plaintiffs  or 
tome  of  them,  or  to  some  person  on  their  behalf,  divers  bills  of  exchange,  prom- 
issory notes,  and  other  securities,  and  also  divers  goods  and  other  effects  to  a 
very  great  amount :  some  part  of  which  the  plaintiffs,  or  some  of  them,  or 
aome  person  on  their  behalf,  have  received  and  sold  ;  and  other  part  of  which 
the  plaintiffs,  or  some  person  on  their  behalf,  have  now  in  their  possession,  os 

(a)  Ante,  291. 
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the  defendant  believes;  and  that  the  defendant  was  advised  and  believes,  that 
such  bills  of  exchange,  fee.  and  other  effects,  ought  to  be  applied  in  part  dis- 
charge of  the  defendant's  covenant  for  which  the  action  is  brought. 

Park,  IAttledale,  and  J.  Clarke  now  resisted  the  rule  as  a  novel  attempt 
not  warranted  by  former  precedents,  which  have  been  confined  to  cases  where 
the  amount  of  the  damages  has  depended  upon  a  mere  calculation  of  figures. 
Whereas  here,  though  the  defendant's  indemnity  could  not  be  extended  be- 
yond, yet  it  might  fall  short  of  5000/.  and  within  that  amount  the  damages 
are  uncertain.  It  is  in  effect  no  more  than  an  action  for  money  paid  to  the 
use  of  another,  for  which  the  defendant  is  guarantee.  It  would  be  competent 
to  the  defendant  to  shew  before  the  sheriff's  jury,  that  the  plaintiffs  had  not 
been  damnified  to  the  full  extent,  or  at  least  that  they  had  since  received  part 
payment  from  the  principals ;  and  as  interest  is  not  contracted  in  terms  to  be 
paid,  it  would  rest  with  the  jury  whether  or  not  they  chose  to  give  it.  Where  a 
penalty  is  reserved,  the  stat.  8  &  9  W.  3.  c.  11,  directs,  that  the  jury  shall  assess 
the  damages  ;  and  this  is  the  same  thing  in  effect.  The  cases  on  this  point  are 
collected  in  Mr.  Serjt.  William's  note  to  Haldipp  v.  Otway,2  Saund.  107,  and 
the  authority  most  in  favour  of  the  application  is  what  is  said  by  Bullet,  J.  in 
Thellusson  v.  Fletcher,  Doug.  316,  that  writs  of  inquiry  are  often  sued  out  in 
cases  where  they  are  not  necessary ;  as  for  instance,  in  action  on  covenants  for 
the  payment  of  a  sum  certain :  for  which  he  cited  Holdipp  v.  Otway.  But  that 
was  debt  upon  a  bill  obligatory  for  a  certain  sum :  and  in  Thellusson  v.  Fletch* 
er,  which  was  upon  a  policy  of  insurance,  a  writ  of  inquiry  had  been  execut- 
ed. There  are  indeed  three  cases  in  covenant  where  similar  motions  have 
been  granted :  Berthen  v.  Street,  8  Term  Rep.  326,  where  it  was  referred  to 
the  Master  to  compute  principal  and  interest  on  a  mortgage ;  and  Byron  r. 
Johnson,  lb.  410,  to  compute  what  was  due  for  rent,  the  only  breach  assigned 

being  for  non-payment  of  rent ;  and   Meggison  v. H.  37.  G.  3. 

Tidd's  Prac.  616.  3d  edit.,  on  an  award :  in  all  these  the  debt  was  certain  and 
was  not  liable  to  be  varied  in  amount  otherwise  than  by  part  payments.  But 
a  similar  motion  was  denied  in  Messin  v.  Lord  Massareene,  4  Term  Rep, 
493 ;  which  was  assumpsit  in  a  foreign  judgment,  into  the  consideration  of 
which  the  defendant  might  enter ;  and  in  MaunseU  v.  lard  Massareene,  5 
Term  Rep.  87,  which  was  upon  a  bill  of  exchange  for  2001.  Irish,  the  sum  of 
which  varied  with  the  exchange :  and  in  Palin  v.  Johnson,  £.  38  G.  3.  Tidd's 
Prac.  chap.  22,  in  an  action  on  a  bottomree  bond.  Even  in  the  case  of  a  com- 
mon bill  of  exchange,  the  Court  refused  to  refer  to  the  officer  to  compute 
charges  and  expences(a) ;  or  the  interest  on  a  judgment  obtained  on  a  bill  of 
exch  ange(6). 

The  Attorney-General,  Barrow,  and  Toddy,  contra,  insisted  that  this  appli- 
cation was  supported  by  the  precedents  and  in  principle,  there  being  a  sum 
certain  to  be  recovered,  and  therefore  needing  no  writ  of  inquiry  to  inform  the 
conscience  of  the  Court,  which  was  only  sought  for  delay.  This  case  in  no 
respect  differs  from  the  common  practice  with  respect  to  promissory  notes  and 
bills  of  exchange.  [Le  Blanc,  J.  How  does  it  appear  that  neither  more  nor 
less  than  50001.  can  be  due  to  the  plaintiffs  upon  this  instrument  ?]  The 
plaintiffs  allege  that  they  have  paid  to  the  Bank  the  entire  sum  of  100,000/. 
of  which  the  5000/.  agreed  to  be  paid  by  the  defendant  in  that  event  is  an  ali- 
quot proportion  :  and  the  defendant  has  not  put  that  fact  in  issue.  Then  sup- 
posing it  to  be  true,  as  (he  defendant  insists,  that  Lowndes  and  Bateson,  the 
principals,  have  made  deposits  with  the  plaintifls,  which  may  eventually  re- 
duce the  balance ;  it  would  not  be  competent  to  the  defendant  to  enter  into 
that  account  before  the  sheriff  upon  a  writ  of  inquiry;  but  that  would  be  a 
subject  matter  for  the  cognizance  of  a  court  of  equity.     At  law,  the  defendant 

(a)  Ooldtmid  v.  Taite,  2  Bm.  fc  Pall.  56. 
(6)  Mthon  w.  Sheridan.  8  Tern  Rep.  SM. 
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is  answerable  to  the  plaintiffs  for  the  whole  sum  which  they  have  been  obliged 
to  pay  to  the  Bank.  If  what  has  taken  place  operated  as  a  full  or  part  payment, 
or  might  have  been  set  off  to  the  demand  in  this  action,  the  defendant  should 
have  pleaded  or  given  notice  of  it.  But  the  fact  itself  is  only  suggested  upon 
belief.  There  is  therefore  nothing  to  inquire  of  in  this  case  but  the  amount  of 
of  principal  and  interest :  and  even  if  there  have  been  any  partial  payment 
made  to  cut  down  the  amount,  it  is  no  more  than  what  the  Master  may  com- 
pute, as  in  cases  of  bills  of  exchange,  or  mortgage  deeds,  in  which  tatter  case 
there  are  frequently  collateral  securities  for  payment  of  the  principal.  [Boy- 
fey,  J.  having  observed,  that  there  was  no  stipulation  in  the  deed  to  pay  inte- 
rest; they  answered,  that  it  was  often  the  same  in  bills  of  exchange  and  pro- 
missory notes :  but  Lord  Ellenborough,  C.  J.  said,  that  the  course  of  dealing; 
in  the  mercantile  world  was  so  universal  to  allow  interest  on  such  instru- 
ments, that  it  might  be  considered  as  in  the  contemplation  of  the  parties  at  the 
time.]  This  is  an  advance  of  money  for  another,  which  always  carries  in- 
terest 

Lord  EtLBNBOROUGH,  C.  J.  If  we  were  to  make  this  rule  absolute,  we 
should  be  going  further  than  it  has  been  the  practice  of  the  Court  to  do  upon 
applications  of  this  kind.  The  Court  are  called  upon  to  say  what  damages 
are  due  to,  the  plaintiffs  for  the  breach  of  the  defendant's  covenant  of  indemni- 
ty ;  and  they  have  always  been  in  the  course  of  delivering  such  an  inquiry  to 
a  jury,  except  in  certain  cases  where  the  demand  being  in  its  nature  certain, 
it  is  perfectly  clear  to  the  Court  what  the  damages  must  be  ;  and  in  those 
cases  they  will,  on  the  application  of  the  plaintiff  after  interlocutory  judgment, 
delegate  the  function  to  their  own  officer  of  computing  principal  and  interest. 
It  was  so  done  in  the  case  of  Holdipp  v.  Otway  ;  and  since  that  time  the  prac- 
tice has  become  frequent  in  cases  of  bills  of  exchange  and  promissory  notes, 
where  a  sum  certain  is  to  be  recovered.  So  in  the  case  of  mortgages,  the  Mas- 
ter has  been  in  the  practice  of  taking  the  account  of  payments  in  satisfaction 
by  the  mortgagor,  against  the  claim  of  principal  and  interest  reserved  by  the 
mortgage  deed ;  and  possibly  he  may  have  inquired  in  some  cases  into  collat- 
eral satisfaction  from  other  sources ;  though  that  may  perhaps  be  doubtful  if 
the  question  comes  to  be  considered.  But  in  this  case  much  collateral  inqui- 
ry may  be  gone  into  before  a.  jury,  as  to  what  satisfaction  the  plaintiffs  may 
have  received  from  collateral  sources ;  and  it  is  not  confined  to  a  mere  com- 
putation of  principal  and  interest.  It  would  be  a  great  innovation  upon  our 
general  practice,  and  would  be  attended  with  some  convenience,  to  send  such 
an  inquiry  to  the  Master.  I  hold  this  opinion  notwithstanding  I  am  satis6ed 
that  the  true  motive  of  the  defendant  in  resisting  the  application,  is  for  de- 
lay :  but  I  cannot,  in  order  to  defeat  that  purpose  overleap  the  bounds  which 
the  Court  has  wisely  set  to  itself  for  administering  justice  upon  these  occa- 
sions. 

Per  Curiam.  Rule  discharged. 
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ABATEMENT. 
If  defendant  pot  in  ■pecial  bail  within  four 
days  in  a  town  canie,  be  it  entitled  to 
plead  in  abatement,  provided  inch  bail  be 
afterwards  perfected  in  time:  though  be 
had  before  pnt  in  other  bail  and  given  notice 
of  justifying,  bat  bad  withdrawn  them  in 
time.    Hopkinson  v.  Henry,  M.  61  G.  3. 
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ACCOUNT  AND  ACCOUNT  STATED. 

1  An  admission  by  a  defendant  that  so  much 
was  agreed  to  be  paid  to  the  plaiotiff  for 
the  sale  of  staoding  trees,  made  after  the 
trees  had  been  felled  and  taken  away  by 
the  defendant,  will  support  a  count  upon  an 
account  stated,  though  not  for  goods  sold 
and  delivered.  Knowle*  v.  Michel,  H.  51 
G.  3.  133 

2  Part-owners  of  a  ship  having  agreed 
"  each  and  every  of  them  with  the  others 
and  each  and  every  of  the  others,"  that 
the  ship  should  proceed  on  a  certain  voyage 
under  the  exclutive  management  and  con- 
trol of  them  at  ship's  husband ;  and  that 
after  her  return  "  a  full  account  should  be 
made  of  theeaid  thip  and  her  concern*" 
and  the  neat  profit*  be  divided  in  propor- 
tion, after  deducting  all  char  get;"  the 
doty  of  making  oat  sash  account  is  cast 
upon  the  ship's  nusband;  and  for  not  doing 
so,  and  not  dividing  the  neat  profit,  after 
deducting  all  charges,  within  a  reasonable 
time  after  the  ship's  return,  sn  action  lies 
against  him  upon  the  agreement  of  each  of 
the  part-owners;  though  it  be  not  averred 
in  terms  that  the  charges  were  or  could 
have  been  ascertained  before  the  action 
brought;  for  that  is  matter  of  defence. 
Owtton  t.  Ogle,  E.  51  G.  3.  265 


ACTION  ON  THE  CASE.     / 

See  Common,  1. 

1  A  vessel  hired  by  the  Lords  Commission- 
ers of  the  Admiralty,  and  employed  to 
cruize  agaiost  smugglers,  the  master  and 
crew  of  which  were  appointed  by  the 
owner,  but  which  was  placed  under  the 
superior  command  of  a  captain  appointed 
by  the  Board,  is  forfeitable  for  an  act  of 
smuggling  committed  on  board  by  such  Ad- 
miralty captain,  as  well  as  by  the  owner's 
master  and  crew:  and  the  owner  has  hia 
remedy  over  by  action  on  the  case  against 
such  Admiralty  captain  to  recover  damages 
for  the  loss  of  his  rhipby  the  Condemnation, 
though  that  proceeded  upon  acts  of  smug- 
gling stated  to  be  by  persons  unknown;  and 
though  it  appeared  in  fact  that  the.  roaster 
and  mate  appointed  by  the  owner  were  also 
concerned  in  acts  of  smuggling  on  board. 
Blewitt  v.  Hill,  M  01  G.  3.  23 

2  A  count  in  an  action  on  the  case,  stated 
that  whereas  heretofore,  &c.  the  plaintiffs 
agreed  to  purchase,  and  the  defendants  to 
sell  and  deliver  to  them,  at  a  certain  rate  , 
or  price  per  pound,  to  be  paid  in  a  manner 
then  stipulated  between  them,  40  bags  of 
wool,  to  be  delivered  by  the  defendants  to 
the  plaintiffs,  at  a  time  which,  before  the 
making  of  the  promise  of  the  defendant* 
aforementioned  had  elapsed,  but  which 
wool  had  not  then  been  delivered;  and 
thereupon,  in  consideration  of  the  premise*, 
and  also  in  consideration  that  the  plaintiffs 
would  still  receive  and  pay  for  the  said 
wool,  at  the  rate  or  price,  and  in  manner 
last  aforesaid  on  the  delivery  of  it  within 

a  reasonable  time,  the  defendant*  promised 
the  plaintiffs  to  deliver  the  said  wool 
accordingly  within  such  reasonable  time  as 
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aforesaid  :  and  then  alleged,  that  though 
the  plaintiff*  for  a  reasonable  time  after  the 
defendants'  promise,  were  ready  and  wil- 
ling to  receive  and  pay  for  the  wool,  at  the 
rate  or  price,  and  in  manner  lad  afore' 
said,  vet  the  defendant*  would  not  deliver, 
&c:  held  that  this  was  too  general,  and 
bad  upon  special  demurrer;  inasmach  as 
no  price  and  manner  of  payment  were 
mentioned,  which  were  referred  to  in,  and 
incorporated  with,  and  made  part  of  the 
consideration  of  the  new  promise  declared 
on;  and  withoat  such  price  being  stated, 
no  measure  was  given  to  the  jury  for  esti- 
mating the  damage  to  the  plaint  iff*  by  the 
non-delivery  of  the  goods.  Andrews  and 
Other*  v.  Whitehead  and  Another,  M.  51 
G.  3.  64 

3  For  maliciously  arresting  and  impris- 
oning the  plaintiff  upon  a  plaint  in  the  she- 
riff's court  of  London.  See  Jurisdic- 
tion, 2 

4  An  action  for  an  injury  to  the  inheritance 
lies  by  lhe  reversioner,  pending  the  term, 
against  the  tenant,  for  inclosing  and  culti- 
vating waste  included  in  the  demise, 
end  for  continuing  the  grievance.  The 
Provost  and  Scholars  of  Qwen's  Col- 
lege, Oxford,  v.  HalleU,  M.  52  G.  3.  611 

ADJOURNMENT, 
See  Appeal,  2. 

ADMINISTRATION. 

An  examined  copy  of  the  act-book  in  the 
registry  of  the  Prerogative  Court  of  Canter- 
bury,  stating  that  administration  warrant- 
ed tj  the  defendant  of  her  husband's  goods 
at  such  a  time,  is  proof  of  her  being  aoch 
administratrix,  in  an  action  against  her  as 
such,  wilhoot  giving  her  notice  to  produco 
the  letters  of  administration.  Davis  v. 
Williams,  administratrix,  H.  51  G.   3. 
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8.  P.  Ray  and  Another,  Assignees  of 
Larhin  v.  Clerk,  London  sittings  after 
Hil  or  Easter,  1775,  cor.  Lord  Mansfield, 
C.  J.  io.  123 

ADMIRALTY  VESSEL. 
See  Smuggling,  1. 

AFFIDAVITS 

Affidavits  not  intitled  in  the  King's  Bench, 
and  sworn  before  A.  B.,a  commisnioner 
&c. ;  without  stating  him  to  be  a  commis- 
sioner of  this  court,  cannot  be  read:  but 
thoso  sworn  in  court,  or  before  a  Judge  of 
the  court,  though  not  intitled  in  the  King's 
Bench,  may  be  read.  The  King  v.  Hare, 
T.  50  G.  3.  101 

AGENT  AND  PRINCIPAL. 
See  Insurance,  1.  4. 
I  Where  an  agent  had  received  a  bank- 
note remitted  by  his  principal  abroad 
which  was  challenged  to  be  the  property  of 
a  third  person,  from  whom  it  had  been  ob- 
tained by  fraud,  and  stepped  by  the  Bank: 


in  trover  by  inch  agent  against  the  Bank 
for  the  recovery  of  the  note,  evidence  be- 
ing given  to  affect  his  principal  with  the 
fraud,  the  question  was  not  altered  bj  such 
agent,  who  received  it  on  account,  hiving, 
after  notice,  made  payments  for  hie  princi- 
pal, which  turned  the  balance  in  favour  of 
such  agent  Solomons  v.  The  Bank  ef 
England,  M.  32  G.  3.  B.  R.  79 

2  A  share  in  the  London  Institution  incorpo- 
rated by  charter  for  the  advaneenieut  of  lit- 
erature, &c  cannot  he  transferred  until  the 
proprietor  shall  by  writing  undn  his  hand 
signify  his  desire  so  to  do,  to  the  commit- 
tee of  managers,  and   mentioned  tbereia 
the  name,  &c.  and  other  description  of  the 
person  to  whom  he  is  desirous   the  seme 
should   be  transferred,  which   person    is  to 
be  approved   by  the  committee:  held,  that 
a  note  addressed  to  them  in  these  words: 
"  Having  disposed  of  my  share  in  the  Lon- 
don. Institution  to  [leaving  a  blank  for  the 
name,"]  I  beg  leave  to  recommend   him  lo 
be  elected  in  my  place,  as   a  proprietor," 
&c.  and  signed   by  the  proprietor;  which 
note  was  left  in  the  hands  of  an  agent  ( the 
clerk  of  the  society,)  for  the   purpose  of 
selling  the  share;  did   not  authorise  sach 
agent  to  fill   up  the  blank  himself  with  the 
name  of  the  purchaser  with  whom  he  con- 
tracted  for  the  price,  against  the  rales  of 
the  society,  which  require  the  recommen- 
dation of  the  candidate   to  be   vouched  bj 
the  proprietor   himself,  inserting  his  name, 
&c.  in   the  paper;  and   consequently,  the 
agent  had  no  authority,  before  the  transfer 
was  so  completed,  to  receive  the  money  of 
the  purchaser,  and   to  insert   his  name  in 
the  blank,  unknown  to  the  proprietor.     And 
such  purchaser  paying  the  money  before 
the  time  of  payment  when  the  transfer  from 
the  proprietor  was  complete,  pays  it  at  his 
own  risk  to  the  agent,  whom   be   thereby 
makes   his   own  for  that  purpose.     And 
such  agent  afterwards  absconding  with  the 
money,  and   the  society  disallowing  the 
transfer  upon  the  interference  of  the  pro- 
prietor; held,  that  the  purchaser  could  not 
recover  the  amount  from  such  proprietor  ia 
an  action   for    money   had   and    received. 
Parnther  v.  Gaitskell,  E.  51  G.  3.    218 

8  The  holder  in  America  of  two  bills  of  the 
same  tenor,  having  transmitted  them  to  his 
agents  here,  to  present  them  for  acceptance, 
and  receive  the  money  when  due,  and  pay 
over  a  part  to  the  plaintiff;  while  the  bills 
so  remained  in  his  agents'  hands,  agreed 
with  the  defendant,  the  in  dorser,  (who 
had  lent  his  indorsement  on  each  to  the 
drawer,  from  whom  the  holder  received 
them, )  that  upon  payment  of  one  of  the 
bills  he  should  be  exonerated  from  both. 
In  the  mean  time  the  bills  having  been 
presented  for  acceptance  by  the  agents  and 
dishonoured;  after  the  dishonour,  the 
agents,  not  knowing  of  such  agreement  be- 
tween their  principal  and  the  indorser,  as- 
signed one  of  the  dishonoured  bills  to  the 
plaintiff,  who  was  informed  of  the  disbon- 
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oar,  and  who  received  it  liable  to  el)  its  in- 
6rinitiee,  but  without  notice  of  such  agree- 
ment: held,  that  the  bill  so  received  by 
the  plaintiff  was  bound  by  the  agreement; 
and  that  the  defendant,  having  afterwards, 
but  before  this  action,  taken  op  and  dis- 
charged the  other  bill  which  had  remained 
in  the  hand*  of  the  same  agents,  was  dis- 
charged from  both.  Crossly  v.  Ham,  E. 
51  G.  3.  247 

4  The  plaiolifta  and  the  defendant  having 
each  lodged  their  respective  India  boods 
with  the  same  bankers,  who  afterwards 
privily  and  without  the  defendant's  author- 
ity sold  his  bonds,  and  upon  his  demand 
of  them  dnJivered  op  to  him  the  India 
bonds  of  the  plaintiff  to  the  same  total 
amount,  and  payable  to  the  same  obligee, 
(being  always  the  treasurer  of  the  compa- 
ny, who  endorses  such  boods  in  blank  be- 
fore they  are  circulated,)  bat  having  diffe- 
rent numbers  and  for  different  separate . 
sums,  and  therefore  manifestly  distinguish- 
able from  his  own  bonds;  though  the  de- 
fendant did  not  know  that  they  were  the 
property  of  another,  but  was  told  by  the 
bankers  that  they  had  exchanged  the  origin- 
al bonds  for  these:  held,  that  the  defend- 
ant having  sold  the  plaintiffs'  bonds  so  re- 
ceived, was  liable  to  answer  over  to  them 
for  the  amount  in  an  action  of  assumpsit  for 
money  bad  and  received  to  their  use. 
Glyn  Bart  and  Another  v.  Baker,  £.  51 
G.  3.  252 

AGREEMENT. 
ee   Account,    2.      Action    on    the 
Case.     Landlord  and  Tenant,  1. 
Partners.  Variance,  2,  3.  Stamp. 

1  Tbe  defendant  agreed  in  wriring  to  take 
one  half  share  of  certain  goods  bought  by 
the  plaintiff  on  their  joint  account;  half  in 
the  profit  or  loss;  and  to  furnish  the  plain- 
tiff with  half  the  amount  in  time  for  the 
payment  thereof;  tbe  goods  being  to  be 
paid  for  by  bills:  held,  1st,  That  this  was 
an  agreement  relating  to  the  tale  of  goods, 
within  the  exemption  of  the  stamp  act,  44 
G.  3.  c.  98.  ached.  A,  and  did  not  require 
a  stamp.      Venning  v.  Leckie,  M.  51  G.  8. 
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2  Secondly,  that  the  palintiff  having  paid  the 
whole  price  of  the  goods,  which  were  to 
constitute  the  partnership  stock,  to  which 
both  parties  were  to  contribute  equally; 
an  action  lay  against  the  defendant  for  his 
moiety  of  the  price  which  was  to  be 
famished  by  him  in  the  first  instance;  al- 
though there  might  be  an  account  to  be 
taken  between  them,  as  partners,  upon 
the  subsequent  disposal  of  the  joint  stock 

ibid. 
*  An  instrument,  executed  on  the  24th  Ao- 
rem^er  1807,  upon  an  agreement  stamp, 
setting  forth  tbe  conditions  of  letting  a  farm, 
and  the  regulations  to  be  observed  by  the 
tenant;  that  the  term  was  to  be  from  year 
to  year;  the  lands  to  be  entered  upon  the 
23d  of  February,  1808,  and  the  housing 
on  the  12th  of  May;  and  that  a  leate  woe 


to  be  made  upon  that  conditions  with  all 
usual  covenants;  at  the  foot  of  which  the 
defendant  wrote,  "  /  agree  to  lake  lot  1 , 
(the  premises  in  question,)  «•  at  the  rent, 
JSfC.  subject  to  the  covenant;"  is  an  agree- 
ment for  a  lease,  and  not  a  present  demise; 
there  being  not  only  a  stipulation  for  a  fu- 
ture lease,  but  time  given  to  prepare  it  be- 
fore the  commencement  of  the  term,  and 
no  present  occupation  as  a  tenant  contract- 
ed for.  But  after  the  defendant  had  been 
let  into  possession  under  such  agreement, 
and  bad  paid  rent  under  it;  held,  that  that 
was  sufficient  to  satisfy  a  count  against  him 
as  tenant  upon  a  demise,  for  mismanage- 
ment of  the  farm  contrary  to  the  terms  of 
such  agreement;  such  count  stating,  that 
whereas  the  plaintiff  had  demised,  Sf-c, 
And  held,  that  it  was  not  necessary  to  state 
the  whole  of  the  agreement,  if  the  part 
omitted  did  not  qualify  that  which  was  stat- 
ed.    Tempest  v.  Bawling,  M.  61  G.  8. 
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4  In  assumpsit  upon  a  memorandum  for  a 
charter-party,  describing  the  agreement  of 
the  defendant,  the  ship-owner,  to  proceed 
with  all  convenient  speed  to  a  foreign  port, 
and  there  load,  within  20  running  days,  a 
cargo  from  the  plaintiff's  factors,  and  there- 
with return  home,  and  in  15  running  days 
deliver  the  same,  on  payment  of  certain 
freight :  concluding  with  a  certain  penal' 
ty  for  nonperformance  *  held,  that  the 
plaintiff  might  recover  damages  on  tbe 
breach  of  the  contract,  in  the  defendant's 
not  permitting  the  vessel  to  proceed  on  the 
voyage,  beyond  the  amount  of  the  penalty. 
Harrison  v.  Wright,  H.  51  G.  3.        175 

5  A.  having  agreed  to  execute  a  lease  of 
premises  to  2?..  who  was  to  pay  a  certain 
sum  for  it;  MB.,  who  was  let  into  pos- 
session, accept  a  bill  for  the  consideration 
money,  drawn  on  him  by  A  ,  it  is  no  de- 
fence to  an  action  on  the  bill  by  A.  against 
B.  that  tho  formor  refosed  to  execute  the 
lease  ;  but  his  remedy  is  on  the  agreement. 
Moggridge  v.  Jones,  M.  52   G.  8.        509 

6  Under  a  contract  to  purchase  300  tons  of 
Campeachy  logwood,  at  35/.  per  ton.  &c. 
to  be  of  real  merchantable  quality;  and 
such  as  might  be  determinable  to  be  other* 
wise  hy  impartial  judges  to  be  rejected; 
tbe  vendee  is  bound  to  take  so  much  of 
the  wood  tendered  as  turned  out  to  be  of 
the  sort  described  ai  the  contract  price  ; 
though  it  appeared  at  the  time  that  a  part 
which  was  afterwards  ascertained  to  be  26 
out  of  the  300  tons,  was  of  a  different  and 
inferior  description.  Graham  v.  Jackson, 
M.  52  G.  3.  515 

ALIEN  AND  ALIEN  ENEMY. 
See  Bail,  6. 
A  native  Spaniard,  domiciled  herein  time  of 
war  between  thi<t  country  and  Spain,  hav- 
ing been  licenced  in  general  terms  by  the 
king  to  ship  goods  in  a  neutral  vessel  from 
hence  to  certain  ports  of  Spain  ;  such  com- 
merce is  legalized  for  all  purposes  of  its 
doe  and  effectual  prosecution,  either  for  tbe 
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b€ne6t,  of  tbe  part  v  himself  or  of  hit  cor- 
respondents, though  residing  in  the  ene- 
my*! country  ;  and  such  goods  may,  there- 
fore, be  into  red  by  him,  either  on  hi*  own 
account,  or  as  agent  for  them  :  and  he  may 
sue  and  recover  upon  the  policy  in  his  own 
name  in  case  of  a  lose  by  capture;  and 
this,  though  the  prize,  which  waa  taken  by 
a  French  privateer,  ( France  being  a  co- 
belligerent  with  Spain  in  tbe  war,  and 
both  governments  having  issued  similar  de- 
crees against  the  British  commerce,)  was 
afterwards  condemned  by  a  French  consu- 
lar court  then  sitting  in  a  port  of  Spain, 
into  which  the  prize  was  carried  :  for  in  re- 
spect of  the  purposes  of  such  licenced  trad- 
ing, the  subjects  of  Spain  concerned  in  it 
are  to  be  regarded  as  British  subjects. 
Usparicha  v.  JVbA/c ,  H .  5 1  G .  8.         171 

ANNUITY. 

Where  husband  and  wife,  by  deed  grant- 
ing an  annuity  charged  on  the  estate  of 
the  wife  demised,  for  further  security,  such 
estate  to  E.  B.,  a  trustee  for  a  term  of 
99  years,  if  the  wife  should  so  long  live, 
upon  trust,  to  permit  the  wife  to  receive 
and  take  tbe  rents,  &c.  until  default  made 
in  payment  of  the  annuity;  and  in  case  of 
any  such  default,  then  in  trust,  in  case  the 
annuity  should  be  in  arrear  for  20  days, 
being  lawfully  demanded,  that  it  should  be 
lawful  for  the  trustee,  from  time  to  time, 
out  of  the  rents,  &c.  or* by  demise,  mort- 
gage, or  sale,  &c.  to  raise  and  pay  the 
grantee  the  arrears  and  charge*,  and  to 
permit  the  wife  to  take  the  residue,  &c: 
It  seems  that  a  memorial' of  such  deed  in- 
rolled  ,  stating  at  first  that  E.  B.  was  a  trus- 
tee  nominated  and  appointed  on  behalf  of 
the  grantee :  and  after  stating  the  grant  of 
th»  annuity,  "  with  the  usual  powers  of 
distressand  entry,"  (not  staling  particular- 
ly what  those  powers  were  as  applicable 
to  the  trusts  of  the  term)  proceeding  to 
state  the  demise  of  the  term  by  the  husband 
and  wife  to  the  trustee,  in  trust  to  permit 
the  wife  to  receive  and  take  the  rents,  &c. 
until  default  made  in  payment  of  the  an- 
nuity, &c.  and  in  case  of  any  such  de- 
fault, then  in  trust  for  securing  the  due 
payment  of  the  annuity  and  costs,  &c,  is 
not  a  valid  memorial,  inasmuch  as  it 
omits  to  state  for  whom  E.  B.  was  a  trus- 
tee during  the  20  days  after  Vie  annui- 
ty should  be  in  arrear,  till  the  eipiration 
of  which  time  he  was  not  a  trustee  for  se- 
curing the  due  payment  of  it.  Bradford 
t.  Burland,  M.  62  G.  8.  491 

Quare  whether  a  fine,  if  levied  before 
tbe  memorial  is  in  rolled,  is  an  assurance, 
within  the  meaning  of  the  annuity  net,  17 
G.  8.  c.  26.  required  to   be  memorialized. 

ibid. 

APPEAL. 

1  Coupling  the  stat.  85  G.  8.  c   101.  (which 

enables  two  justices  to  suspend  orders  of 

removal  on  account  of  the  sickness  of  the 

paupers,  and  to  give  the  costs  of  such  sus- 


itb  an  appeal  against  sacfa  casta 
if  they  amount  to  20/.)  with  tbe  stat.  3  W. 
&  M.  c.  ll.a.  9.  (which  gives  an  appeal  to 
the  party  grieved  by  any  determination  of 
tbe  justices  respecting  the  settleoieats  of 
paupers  by  tbe  means  there  mentioned;) 
appeals  lie  against  an  order  of  removal 
which  was  suspended,  and  against  a  sub- 
sequent order  tor  costs  ;  notwithstanding 
the  death  of  the  pauper  before  aoy  remov- 
al of  him  in  fact  made,  and  though  the 
cosis  were  under  202.  such  order  for  costs 
attaching  by  consequence  a  grievance  on 
the  parish  to  which  the  order  of  removal 
was  made,  if  the  pauper  were  not  nettled 
in  it  The  King  v.  The  Inhabitants  of 
St.  Mary-U-bone  in  Middlesex,  M.  51  G 
3.  40 

2  Though  a  statute,  giving  an  appeal  to  the 
sessions  within  fonr  momne  after  tbe  cause 
of  complaint  shall  arise,  direct  the  justices 
at  the  said  sessions  to  hear  and  determine 
the  matter  of  such  appeal,  etc  ;  yet  h 
seems  that  they  have  an  incidental  power 
of  adjourning  it  to  another  sessions,  upon 
lawful  cause,  soch  as  tbe  absence  of  a 
material'  witness,  of  the  sufficiency  of 
which  they  are  to  judge.  The  JRng  v. 
The  Justices  of  Wills,  H.  41  6.  3.     180 

8  But  where  tbe  appeal  was  against  tbe  suf- 
ficiency of  an  allotment  under  an  inclosure 
act,  and  it  appeared  that  the  groand  was 
staked  out  in  March,  when  the  appellant 
took  possession  of,  and  cropped  it,  though 
no  final  award  was  made  of  it  by  tbe  com- 
missioners till  long  afterwarda;  yet  an  ap- 
peal lodged  at  the  October  sessions  was 
held  to  be  out  of  time;  and  this,  though  a 
small  part  of  tbe  allotment  was,  with  ths 
sppellant's  consent,  exchanged  so  late  as 
My.  Ibid. 

APPRENTICE. 
See  Sxttlkxknt  by  Apprenticeship. 

ARREST. 

1  See  Privilege  of  Parliament,  for  the 
breach  of  which  tbe  Fpeaker  of  the  Hoots 
of  Commons  may  issue  his  warrant  to  ths 
proper  officer,  under  which,  if  the  party 
refuse  to  open  his  door  and  admit  the  offi- 
cer, after  demand  made  and  notification  of 
his  business,  the  officer  may  break  into 
the  house,  as  he  he  may  in  all  cases  of 
executing  process  of  contempt  loaned  by 
courts  or  justice.  8ee  further  Burdeti  v. 
Abbott,  E.  61  G  8.  293 

2  The  officer  charged  with  making  soch  ar- 
rest may,  if  he  find  it  necessary  to  the  ex- 
ecution  of  his  warrant,  and  to  preveot  per- 
sonal danger  to  himself  and  hie  ordinary 
assistants,  from  a  mob  assembled  in  extra- 
ordinary numbers,  and  with  a  shew,  of 
force  to  overawe  the  civil  power,  call  in 
the  assistance  of  the  military.  ib. 

3  And  evidence  of  acts  of  violence  of  ths 
mob  committed  in  parts  adjacent,  tboorj) 
out  of  view  and  hearing  of  tbe  plaintiff  is 
his  house,  appearing  to  be  connected  with 
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the  same  purpose,  it  admissible  to  iImw 
the  danger  and  difficulty  of  executing  the 
warrnat  by  force  against  the  plaintiff  in  his 
own  house,  without  the  aid  and  protection 
of  the  military.  293 

4  An  allegation  that  the  plaintiff  waa  "  ar- 
rested under  and  by  virtue  of  the  plaint," 
<i.  e.  in  the  sheriff's  court  of  London,)  is 
proved  by  shewing  the  plaint  entered,  and 
the  subsequent  arrest;  though  it  also  ap- 
peared that  the  officer  making  the  arrest 
first  received  a  paper  in  the  nature  of  a 
warrant,  (bnt  which  was  no  warrant,  but 
only  the  parol  direction  of  the  sheriff,  which 
k  good  by  the  custom,  reduced  into  writing 
to  avoid  mistake,)  directing  him  to  make 
the  arrest;  and  though  the  st.  12  G.  1.  e. 
29,  requires  a  previous  affidavit  of  the  debt, 
which  had  been  made  in  this  case.  Arun- 
<UU  v.  White,  T.  51  G.  3.  883 

ARTICLES  OF  THE  PEACE, 
See  Husband  and  Win, 

1  One  against  whom  articles  of  the  peace 
are  exhibited  is  not  entitled  to  read  affida- 
vits on  his  own  behalf,  in  contradiction  of 
the  facta  sworn  to  against  him  in  such  ar- 
ticles. The  King  v.  Doherty,  M.  51  G. 
3.  95 

S.  P.  Rex  v.  Bringloe  and  Others,  M. 
7  G.  2.  97 

2  Where  a  person  exhibits  articles  of  the 
peace,  and  swears  that  her  life  is  in  dan- 
ger, the  truth  of  the  facts  cannot  be  con- 
troverted. Lord  Vane's  case,  H.  17  G. 
2.  96 

3  There  ought  to  be  a  reasonable  foundation 
on  the  face  of  the  articles  to  induce  a  fear 
of  personal  danger,  before  the  court  will 
require  sureties  of  the  peace.  ib. 

ASSAULT. 
In  debt  on  bond  conditioned  not  to  assault, 
molest  or  injure  the  person  of  the  plaintiff; 
the  replication  alleging  that  the  defendant 
assaulted,  molested,  and  injured  the  person 
of  the  plaintiff  by  then  and  there  beating, 
&c.  and  otherwise  ill-treating  him,  is  sus- 
tained by  evidence  that  the  defendant, 
who  was  sitting  in  the  same  room,  jumped 
op  from  bis  seat  with  his  fist  clenched, 
as  if  to  strike  the  plaintiff,  but  was  pulled 
back  to  his  seal  by  another  before  ho  was 
within  reach  of  the  plaintiff.  Tombs  v. 
Painter,  M.  51  G.  8.  17 

ASSUMPSIT. 
See  Action  on  the  Cask.  Char- 
ter-party, 1.  Penal  Sum. 
1  One  who  is  aubpmnaed  as  a  witness,  and 
attends  the  trial,  but  there  refuses  to  give 
evidence,  unless  his  expences  are  puid, 
and  is  thereupon  not  exa'tiined,  may  yet 
maintain  assumpsit  for  his  necessary  ex- 
pences of  attendance  against  the  party  who 
subpoenaed  him.  There  was  also  evidence 
of  a  promise  to. pay  the  expences  at  the 
time  of  serving  the  subpoena;  which  it  was 
contended  was  waived   by  the  subsequent 
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refusal  to  be  examined.  Haltet  v.  Mears, 
M.  51G.3.  24 

2  A  stakeholder  receiving  country  bank- 
notes as  money,  and  paying  them  over 
wrongfully  to  the  original  staker,  after  he 
had  Tost  the  wager,  m  answerable  to  the 
winner  in  an  action  for  money  had  and  re- 
ceived to  his  use.  Pickard  v.  Banket, 
M.  51  G.  8.  26 

8  Where  goods  are  sold  and  delivered  upon 
an  agreement  by  the  vendee  to  pay  for 
them  by  a  bill  at  a  certain  date;  as  interest 
would  have  run  upon  such  bill,  if  given, 
it  may  be  recovered  in  an  action  tor  the 
price  of  the  goods  brought  after  the  time 
when  such  bill  would  have  become  due; 
and  it  may  be  recovered  as  part  of  the  es- 
timated value  of  the  goods  upon  the  com- 
mon count  for  goods  sold  and  delivered. 
Marshall  and  Another,  v.  Poole  and  An- 
other, M.  51  G.  8.  The  same  point  waa 
decided  in  this  term  in  Boyer  v.  Warbur- 
ton.  62 

4  The  registered  owner  of  a  ship,  having 
chartered  her  to  the  then  captain  at  a  rent 
for  a  certain  number  of  voyages,  is  not  lia- 
ble for  stores  furnished  to  the  ship  by  order 
of  the  charterer  during  the  charter-party. 
Frazer  v.  Marth,  H.  51  G.  8.  128 

6  An  admission  by  a  defendant  that  so  much 
was  agreed  to  be  paid  to  the  plaintiff  for 
the  sale  of  standing  trees,  made  after  the 
treea  had  been  felled  and  taken  away  by 
the  defendant,  will  support  a  count  upon 
an  account  stated,  though  not  for  goods 
sold  and  delivered.  Knowlet  v.  Michel, 
H.  51  G.  3.  133 

6  The  master  of  a  ship  having  contracted  by 
the  bill  of  lading  with  the  shippers  to  de- 
liver goods  to  certain  persons  or  their  as- 
signs, he  or  they  paying  freight  for  the 
same:  the  demanding  and  taking  of  such 
goods  from  the  master  by  a  purchaser  and 
assignee  of  the  bill  of  lading,  without  the 
freight  having  been  paid,  is  evidence  of  a 
new  contract  or  promise  on  the  part  of  the 
purchaser,  as  the  ultimate  appointee  of 
the  shippers  for  the  purpose  of  delivery, 
to  pay  the  freight;  and  he  is  liable  for  the 
amount  in  an  action  of  indebitatus  assump- 
sit brought  against  him  by  the  ship  owner. 
Cock  v.  Taylor,  E.  51  G.  3.  202 

7  A  share  in  the  London  Institution,  incorpo- 
rated by  charter  for  the  advancement  of 
literature,  &c.  cannot  be  transferred  until 
the  proprietor  shall,  by  writing  under  his 
hand,  signify  his  desire  so  to  do  to  the 
committee  of  managers,  and  mention  there- 
in the  name,  $c.  and  the  other  description 
of  the  person  to  whom  he  is  desirous  the 
same  should  be  transferred;  which  person 
is  to  be  approved  by  the  committee:  held, 
that  a  note  addressed  to  them  in  these 
words;  "  Having  disposed  of  my  share  in 
"  the  London  inatitution  to  {leaving  a 
"  blank  for  the  name,"]  I  beg  leave  to  re- 
"  commend  him  to  be  elected  in  my  place, 
"as  a  proprietor,"  &c  ,  and  signed  by 
the  proprietor:  which  note  was  left  in  the 
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afterwards  perfected  in  time;  though  he 
had  before  pat  in  other  bail,  and  given  no- 
lice  of  justifying,  but  had  withdrawn  them 
in  time.  Hopkinson  v.  Henry  and  Ano- 
ther, M.  51  G.  8.  95 

4  The  defendant  having  been  sued  and  held 
to  bail  by  a  wrong  christian  name:  bat  the 
plaintiff  having  declared  against  him,  and 
bail  having  been  pat  in  and  perfected  for 
him  by  his  right  name;  the  bail  cannot  af- 
terwards object  to  the  irregularity  opon 
a  motion  to  enter  an  exoneretor  opon 
the  bail  piece.  Clark  v.  Baker,  H.  61  G. 
8.  144 

6  Time  refused  to  be  enlarged  for  the  bail  to 
render  their  principal,  on  an  affidavit  that 
he  was  a  lunatic;  it  not  appeartng  that  he 
was  in  such  a  state  aa  to  occasion  any  im- 
mediate peril  of  life  either  to  himself  or 
those  about  him.  Cock  ▼.  Bell,  H.  51 
G.  8.  181 

6  The  defendant  being  in  custody  of  a  mes- 
senger under  an  order  of  the  Secretary  of 
State  for  the  purpose  of  being  sent  oat  of 
the  kingdom  by  virtue  of  the  alien  act,  41 
G.  8.  c.  155.,  the  Court  refused  to  issue  a 
habeas  corpus,  on  the  application  of  his 
bail,  to  bring  him  up,  that  they  might  ren- 
der him  in  their  own  discharge,  on  account 
of  the  public  inconvenience,  and  probable 
risk  of  his  passage,  which  had  been  taken 
in  a  ship  immediately  about  to  sail  to  bia 
destined  port.  But  they  al«o  refused, 
while  he  was  still  in  the  kingdom,  and 
might  possibly  be  set  at  large  again,  to  en- 
ter an  exoneretor  on  the  bail-piece:  but 
they  said  they  would  remember  that  the 
situation  of  the  bail  was  without  any  fault 
of  theirs,  if  any  proceedings  were  taken 
against  them  in  the  mean  time.  Folkein 
v.  Critico,  E.  51  G.  8.  229 

7  For  the  purpose  of  fixing  the  bail  on  scire 
facias;  the  capias  ad  satisfaciendum  against 
the  principal  must  lie  the  four  last  days  in 

the  office  before  the  return:  and  the  bail 
having  once  been  prepared  to  render  their 
principal  iff  time,  which  they  then  omitted 
to  do,  in  consequence  of  a  rule  nisi  taken 
out  by  them  on  the  suggestion  of  the  court, 
with  a  view  to  an  arrangement  out  of  court 
between  the  parties,  (the  principal  being  a 
lunatic,)  which  rule  was  afterwards  dis- 
charged without  providing  for  the  bail  to  be 
placed  in  the  same  situation  that  they  were 
in  before;  the  Court,  in  a  subsequent  term, 
permitted  the  bail  to  take  the  above  objec- 
tion to  the  regularity  of  the  proceedings, 
though  they  had  before,  in  the  same  terra, 
before  they  were  aware  of  this  objection, 
brought  forward  another  objection,  which 
was  overuled.  Coex  v.  Brockhurst  and 
Another,  E.  61  G.  8.  287 

8  The  bail  are  entitled  to  be  discharged  upon 
their  bankrupt  principal's  obtaining  his  cer- 
tificate before  the  time  allowed  to  them  by 
the  indulgenoe  of  the  Court  for  rendering 
their  principal,  is  out,  i.  e.  before  the  ap- 
pearance-day of  the  last  scire  facias.  But 
the  bail  not  having  applied  in  time  to  enter 
an  exoneretor  on  the  bail  piece,  till  after 


the  money  levied  opon  them,  tbey  can  only 
be  relieved  on  payment  of  costs.  Man- 
ning v.  Partridge  and  another,  ba.il  of 
Godttkall,  M.  62,  G   8.  599 

BAILMENT. 
1  If  a  thing  be  deposited  by  one  with  the 
authority  of  another,  and  received  by  tbo 
bailee,  to  keep  on  the  joint  account  of  the 
two,  one  alone  cannot  lawfully  demand    it 
without  the  authority  of  the  other,  so  aa  to 
maintain  trover  opon  the  bailee's  refusal  to 
deliver  it    But  where  it  only  appeared  that 
it  had  been  agreed  between  toe  assign*** 
and  the  assignee  of  a  lease,  that,  to  save 
the  expence  of  a  counterpart,  it  should  be 
deposited  in  the  hands  of  a  third  person, 
and  the  assignee  afterwards  delivered  it   to 
the  bailee  to  keep,  but  withoot  mentioning 
that  it  was  on  the  joint  account;  and  no 
comtr.ooication   was  made  of  the  deposit 
to  the  assignor,  who  .never  interfer ed  fur- 
ther in  the  matter;  but  the  defendant  after- 
wards (with  the  privity  of  the  bailee,  who 
acted  as  bis  agent,)  procured  an  illegal  and 
void  conveyance  of  the  property  in  it  from 
the  assignee:  held  that  the  assignee  or  his 
legal  representatives  might  alone  maintain 
trover  for  it,  after  demand   and  refasal. 
May  and  Another,  Assignees  of  Taylor 
a  Bankrupt  v.  Harvey,  H.  51.  8.         109 

BANK-NOTES. 
*  A  stakeholder  receiving  country  bank-notes 
as  money,  and  paying  tbem  over  wrongful- 
ly to  the  original  staker,  after  be  had  lost 
the  wager,  is  answerable  to  the  winner  in 
an  action  for  money  had  and  received  to 
his  use.  Piekard  v.  Banket,  M.  51  G.  3. 
o  26 

2  Bank-notes  cannot  be  followed  by  the  legal 
owners  into  the  hands  of  bona  fide  holders 
for  a  valuable  consideration  without  notice. 
Theref  »re,  where  a  trader,  after  a  commis- 
sion of  bankrupt  issued  against  him,  wish- 
ing to  redeem  a  bill  of  exchange  which  be 
had  before  remitted  to  his  hankers,  to  whom 
he  was  indebted  much  beyond  the  amount, 
secretly  employed  an  unknown  agent,  in 
whose  hands  he  placed  for  that  purpose  4 
other  bills  of  about  the  same  value;  aad 
such  agent  after  endeavouring  in  vain  to 
prevail  on  the  banker  to  lake  in  exchange 
such  4  bills  for  the  one,  (which  application 
was  made  aa  from  and  in  the  names  of 
third  persons,  though  seconded  by  a  letter 
from  the  trader  to  the  bankers,  received  by 
them  about  the  same  time,)  passed  off  the 
4  bills  in  the  market,  and  obtained  bank- 
notes for  the  same,  with  which  bank-notes 
he  took  up  the  first  bill  out  ol  the  banker's 
hands  in  the  usual  way:  held  that  the  as- 
signees of  the  bankrupt  trader  could  not 
recover  from  the  bankers  the  amount  of 
such  bank-notes,  the  produce  of  the  4  bills, 
part  of  the  bankrupt's  estate;  though  dis- 
posed of  by  him  after  his  bankruptcy ;  the 
bankers  having  bona  fide  for  a  valuable 
consideration,  and  without  notice  of  the 
true  owners,    received    such  bank-notes 
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L,ou>nde$  and  Others  Assignees  of  I*e%as 
Bankrupt  v.  Anderson  and  Others,  M. 
51  G.  3.  76 

3  The  holder  of  a  bank-note  is  prima  facie 
entitled  to  prompt  payment  of  it,  and  can- 
not be  affected  by  the  previous  frand  of 
anjr  former  bolder  in  obtaining  it  unless 
evidence  be  given  to  bring  it  home  to  his 
privity.  But  where  a  bank-note  for  600/. 
had  been  fraudulently  obtained  by  some 
person  unknown;  and  on  its  being  present- 
ed lor  payment  some  time  afterwards  by 
an  agent  of  a  foreign  principal,  information 
was  given  of  the  fraud ;  and  the  principal 
was  desired  to  inform  the  baok  how  he 
came  by  it;  bnt  the  only  account  be  would 
give  of  it  was  that  he  had  received  it  in 
payment  of  goods  from  a  man  dressed  in 
each  a  way,  of  whom  he  knew  nothing; 
and  it  was  farther  proved,  that  bank-notes 
of  «o  large  a  value  were  not  usually  circu- 
lated in  that  foreign  country:  this  was  hold 
to  be  sufficient  evidence  to  be  left  to  a  jury 
of  the  principal's  privity  to  the  orignal's 
fraud,  in  an  action  of  trover  brought  by  his 
agent  to  recover  it  from  the  bapk  who  had 
detained  it  under  the  authority  of  the  origi- 
nal owner,  to  whom  it  properly  belonged. 
And  the  question  was  not  altered  by  the 
agent,  who  received  it  on  account,  having, 
after  notice,  made  payments  for  his  princi- 
pal, which  turned  the  balance  in  favour  of 
such  agent.  Solomons  v.  The  Bank  of 
England,  M.  32  G.  8.  79 

4  The  exchanging  guineas  for  bank  notes, 
taking  the  guineas  in  such  exchange  at  a 
higher  value  than  they  were  current  for  by 
the  king's  proclamation,  is  not  an  offence 
against  the  stat.  5  &  6  Ed.  6.  c.  19.  The 
King  v.  De  Tonga,  T.  51  G.  3.  472 

BANKRUPT. 

See  Vendor  and  Vendee.  Witness,  4. 
1  Bank-notes  cannot  be  followed  by  the  le- 

Sal  owners  into  the  hands  of  bona  fide 
older*  for  a  valuable  consideration  without 
notice.  Therefore,  where  a  trader,  after  a 
commission  of  bankrupt  issued  against  him, 
wishing  to  redeem  a  bill  of  exchange  which 
he  had  before  remitted  to  bis  bunker,  to 
whom  he  was  indebted  much  beyond  the 
amount,  secretly  employed  an  unknown 
agent,  m  whose  hands  he  placed  for  that 
purpose  four  other  bills  of  about  the  same 
value;  and  such  agent,  after  endeavouring 
in  vain  to  prevail  on  the  bankers  to  take  in 
exchange  such  four  bills  for  the  one, 
(which  application  was  made  as  from  and 
in  the  names  of  third  persons,  though 
seconded  by  a  letter  from  the  trader  to 
the  bankers,  received  by  them  about  the 
same  time,)  passed  off  the  four  bills  in 
the  market,  and  obtained  bank  notes  for 
the  same  with  which  bank-notes  be  took 
up  the  first  bill  out  of  the  banker's 
hands  in  the  usual  way:  held  that  the  as- 
signees of  the  bankrupt  trader  could  not  re- 
cover from  the  bankers  the  amount  of  such 
bank-notes,  the  produce  of  the  four  bills, 


part  of  the  bankrupt's  estate:  though  dis- 
posed of  by  him  after  his  bankruptcy ;  the 
bankers  having  bona  fide  for  a  valuable  con- 
sideration, and  without  notice  of  the  true 
owners  received  such  bank-notes.  Lown- 
des and  Others,  Assignees  of  Lees,  a 
Bankrupt  v.  Anderson  and  Others,  M.  51 
G.  3.  76 

2  Bills  of  exchange  to  the  amount  of  100/. 
drawn  and  issued  by  a  trader  before  an  act 
of  bankruptcy,  but  beoomiog  due  after- 
wards, are  sufficient,  when  due,  to  found 
a  petition  for  a  commission  of  bankrupt 
against  him.  But  note,  the  bankrupt  was 
in  fact  in  debted  to  different  persons  at  the 
time  of  the  act  of  bankruptcy  in  more  than 
100/.  even  allowing  the  rebate  of  interest 
upon  the  bills  calculated  back  to  that  peri- 
od. Brett,  Assignee  of  Harrison,  a 
Bankrupt  v.  Levett,  H.  51  G.  3.  116 

3  Want  of  notice  to  the  baok  nipt  drawer  of 
the  dishonour  of  one  of  the  bills  may  be 
supplied  by  evidence  of  bis  acknowledg- 
ment to  the  holder,  when  asked  if  the  bill 
would  be  paid,  that  it  would  not;  though 
such  acknowledgment  were  made  after 
the  act  of  bankruptcy  committed,     ib.  116 

4  The  plaintiff  having  accepted  a  bill,  paya- 
ble at  a  future  day,  for  the  accommodation 
of  the  defendant,  the  latter  afterwards,  and 
before  the  bill  became  doe,  committed  an 
act  of  bankruptcy,  followed  by  a  commis- 
sion, which  was  afterwards  superseded; 
and  time  was  given  to  the  bankrupt  by  his 
creditors;  and  the  plaintiff  thereupon  ac- 
cepted another  bill  for  the  same  debt,  with 
the  addition  of  interest  and  sump:  held 
that  this  was  a  continuation  of  the  same 
suretyship  by  the  plaintiff  for  the  defend- 
ant, which  existed  before  the  act  of  bank- 
ruptcy and  the  first  commission;  and  a 
second  effectual  commission  having  after- 
wards issued  upon  the  same  act  of  bank- 
ruptcy, before,  the  plaintiff 's  second  ac- 
ceptance became  due,  which  wus  paid 
when    due;   held    that  the  amount    was 

Eroveable  as  a  debt  under  sucb  commission 
y  virtue  of  the  stat.  49  Geo.  8.  c.  121.  s. 
8,  and  was  consequently  barred  as  a  per- 
sonal demand  against  the  bankrupt  by  his 
certificate.  Sled  man  v.  Martinant,  £. 
51  G.  3.  216 

5  Where  a  sale-note  for  the  purchase  of 
50  tons  of  Greenland  oil  was  delivered  by 
the  sellers'  broker  to  the  purchaser  to  be 
paid  for  by  their  acceptance  payable  at  a 
future  day;  and  they  afterwards  received 
from  the  sellers  an  order  on  their  wharf- 
ingers for  the  delivery  of  the  50  out  of  90 
tons  of  their  oil ;  yefr  as  the  custom  of  the 
trade  was  for  the  casks  to  be  searched  by 
the  sellers'  cooper,  and  for  a  broker  on 
behalf  of  both  parties  to  ascertain  the  foot- 
dirt  and  water  in  each,  (for  which  allow- 
ance was  to  be  made)  and  then  the  casks 
were  to  be  filled  up  by  the  sellers'  cooper 
at  their  expence;  all  which  was  to  precede 
the  delivery  to  the  buyer:  held  that  the 
sale  was  not  complete  to  pass  the  property; 
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but  that  the  tellers,  on  the  insolvency  and 
subsequent  bankruptcy  of  the  buyers  before 
each  acts  done  and  delivery  made,  might 
countermand  it.  Wallace  and  Others, 
Assignees  of  Anderson  and  Eadee,  Bank- 
rupls  v.  Breeds  and  Another,  E.  51  G.  3. 

258 
6  A  plaintiff  in  an  action  for  a  breach  of  pro- 
mine  of  marriage,  having  recovered  above 
100/.  damages  against  a  trader,  who,  be- 
tween verdict  and  judgment,  commuted  an 
act  of  bankruptcy:  held  that  the  debt  doe 
npon  the  judgment  after  it  was  entered  up 
was  not  a  good  petitioning  creditor's  debt, 
whereon  to  found  a  commission  sgainst 
such  trader.  In  the  matter  of  John  Charles 
a  bankrupt.    T.  51  G.  ft.  880 

BASTARDY,  ORDER  OF. 

1  One  who  is  de  facto  guardian  of  the  poor 
of  a  parish,  united  with  other  parishes  un- 
der the  stat  22  G.  3.  c  83,  for  the  better 
relief  and  employment  of  the  poor,  and 
who  is  received  snd  acknowledged  by  the 
parish  as  guardian  though  not  legally  ap- 
pointed such  under  the  statute,  is  yet  coin- 

.  potent  to  apply  in  that  character  to  a  jus- 
tice of  the  peace  to  take  the  examination 
of  a  single  woman  with  child,  in  order  to 
filiate  the  bastard;  which,  by  the  statute 
6  G.  2.  c.  31.  s.  1,  is  directed  to  be  made 
upon  application  by  the  overseers  of  the 
poor,  in  whose  place  such  guardian  is  ap- 
pointed: and  be  is  also  competent  to  apply 
to  the  justioe  for  a  summons  against  a  re- 
puted father  for  not  obeying  an  order  of 
bastardy,  which  by  stat.  49  G.  3.  c.  68.  s. 
8,  is  directed  to  be  made  upon  complaint 
by  any  one  of  the  overseers  of  the  poor. 
The  King  v.  Martyr  and  Fulham,  M.  51 
G.  3.  42 

2  And  though  the  latter  statute  direct  the 
magistrate,  upon  such  complaint  and  proof 
upon  oath  of  the  order  for  payment  of 
maintenance,  and  non-payment  thereof,  to 
issue  hie  warrant  to  apprehend  the  reput- 
ed father;  yet  it  is  proper  for  the  justice  to 
issue  a  summons  in  the  fiist  instance  to  the 
party  charged,  to  attend  and  shew  cause. 

ib. 
8  The  stat.  18  Eliz.  c.  8.  s.  2,  concerning 
••  bastards  left  to  be  kept  at  the  charges  of 
"  the  parish  where  they  are  born,"  enact- 
ing, "  That  two  justices  of  the  peace  in  or 
"  neit  unto  the  limits  where  parish  church 
"  is,  within  which  parish  such  bastard  shall 
*'  be  born,  upon  examination,  &c.  shall 
"  take  order  as  woll  for  the  punishment  of 
••  the  mother  and  reputed  father,  as  also 
"for  the  belter  relief  of  every  such  par- 
'•tea,"  &c:  held  that  an  order  of  bastar- 
dy, not  appearing  to  be  made  on  complaint 
of  the  parish  where  the  child  was  bom; 
but,  on  the  contrary,  stating  tltat  she  was 
a  oaaual  poor  there,  is  bad:  for  non  con- 
stat but  that  she  may  have  been  born  in  a 
parish  in  another  county  out  of  the  juris- 
diction  of  the  justices  making  the  order. 


The  KingY.8L  Mary's,  Nottingham. 
E.  10  G  2.  43 

4  But  there  is  no  objection  to  the  bastard, 
being  of  years  of  discretion,  giving  evi- 
dence on  oath  as  to  her  repated  father; 
nor  to  the  reputed  father  being  examined, 
if  he  choose  to  admit  the  fact;  though  he 
be  not  compellable  to  answer.  ih. 

5  An  order  of  bastardy  ia  ooly  binding  on 
the  reputed  father  to  indemnify  the  parish 
in  which  the  bastard  is  born,  till  the  has- 
ten! has  acquired  another  settlement  tor 
herself  elsewhere.  ih. 

6  On  quashing  an  order  of  bastardy  defective 
in  form,  the  Court,  according  to  the  prac- 
tice, took  the  reputed  father's  recogniz- 
ance to  appear  at  the  next  Session,    ib.  44 

7  Under  the  statutes  concerning  bastards*  bo 
order  of  filiation  or  for  payment  of  the  ex- 
ponces  can  be  made  unless  the  child  be 
born  alive.  The  King  v.  De  Brouquene, 
T.  51  G.  8  416 

BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES. 
See  Plxadivg,  10. 
1  If  one  partner  draw  or  indorse  a  bill  in 
the  partnership  firm,  it  will  prima  facie 
bind  the  firm;  although  passed  by  the  one 
partner  to  a  separate  creditor  in  discharge 
of  his  own  debt;  unless  there  be  evidence 
of  covin  between  such  separate  debtor 
and  creditor,  or  at  least  of  the  want  of  au- 
thority, either  express  or  to  be  implied,  in 
the  debtor  partner  to  give  the  joint  securi- 
ty of  the  firm  for  his  separate  debt.  But 
held,  that  no  sufficient  circumstance  ap- 
peared to  raise  any  presumption  adverse 
to  the  separate  creditor  taking  such  joint 
security,  in  s  case  where  the  bill  appeared 
to  have  been  drawn  in  the  name  of  the 
n>m  to  their  own  order  18  days  before  the 
delivery  of  it  to  the  separate  creditor,  and 
to  nave  been  accepted  and  indorsed  before 
such  delivery,  and  to  have  been  drawn  for 
a  larger  amount  than  the  particular  debt; 
and  where,  though  the  indorsement  was 
in  fact  made  by  the  hand  of  the  debtor 
partner,  yet  it  did  not  appear  that  that 
fact  was  known  to  the  separate  creditor  at 
the  time;  and  this,  too,  in  a  case  where 
direct  evidence  might  have  been  given  of 
the  covin  or  want  of  authority,  if  it  exist- 
ed. For  the  action  being  brought  by  the 
separate  ci  editor  against  the  acceptor,  eith- 
er of  the  partners  might  have  been  called 
as  a  witness  by  the  defendant,  to  disprove 
the  authority  of  the  debtor  partner  to  give 
the  joint  security;  for  though  if  the  separ- 
ate creditor  recovered  against  the  acceptor, 
he  would  have  his  remedy  over  against 
the  firm:  yet  the  innocent  partner  would 
have  hia  remedy  over  against  the  other. 
And  the  bankruptcy  of  the  debtor  partner 
in  the  mean  time  does  not  vary  the  ques- 
tion of  competency.  Bidley  and  Another 
v.  Tayolr,  M.bi  G.  8.  98 

Where  the  defendant  lent  his  indorsement 
on  a  promissory  note  to  the  drawer,  which 
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note  was  payable  on  demand,  for  the  pur- 
pose of  enabling  him  to  rake  money  on 
that  eecnrity  from  the  plaintiffs,  hia  bank- 
era,  who  agreed  to  make  advances  thereon 
for  six  months  ;  held,  that  the  bankers, 
who  had  renewed  their  advances  at  the 
end  of  the  six  months  without  the  knowl- 
edge or  consent  of  the  defendant,  conld 
not  recover  upon  the  note  tbas  indorsed  by 
him,  without  proof  of  a  demand  on  the 
drawer,  and  a  regular  notice  of  the  dishon- 
our to  the  defendant.  Smith  and  Other* 
v.  Becket,  M.  51  G.  3.  103 

3  Bills  of  exchange  to  the  amount  of  100'., 
drawn  and  issued  by  a  trader  befoie  an  act 
of  bankruptcy,  but  becoming  due  after- 
wards, are  sufficient  when  doe  to  found  a 
petition  for  a  commission  of  bankrupt 
against  him.  But  note,  the  bankrupt  was 
io  fact  indebted  to  different  persons  at  the 
time  of  the  act  of  bankruptcy  in  more  than 
100/.,  even  allowing  the  rebate  of  interest 
upon  'the  bills  calculated  back  to  that  pe- 
riod. Brett,  Assignee  of  Harrison,  a 
Bankrupt  v.  Levett,  H.  51  G.  3.         116 

4  Want  of  notice  to  the  bankrupt  drawer  of 
the  dishonour  of  one  of  the  bills  may  be 
supplied  by  evidence  of  his  acknowledg- 
ment to  the  bolder,  when  asked  if  the  bill 
would  be  paid,  that  it  would  not;  though 
such  acknowledgment  were  made  after  the 
act  of  bankruptcy  committed.  ibid. 

5  The  indorser  of  a  promissory  note  may  re- 
cover upon  it  against  the  payee  and  indor- 
ser, on  evidence  of  a  promise  to  pay  it 
made  some  time  after  the  dishonour  of  the 
note  by  him  to  a  subsequent  indorsee,  who 
then  held  h;  without  direct  proof  by  the 
plaintiff,  that  due  notice  of  the  dishonour 
was  given  to  such  payee  and  indorser. 
PotUr  v.  Rauworth,  E.  51  G.  3.  211 

•  The  plaintiff  having  accepted  a  bill  paya- 
ble at  a  future  day  for  the  accommodation 
of  the  defendant,  the  latter  afterwards, 
and  before  the  bill  became  due,  commit- 
ted an  act  of  bankruptcy  followed  by  a  com- 
mission, which  wss  afterwards  superse- 
ded; and  time  was  given  to  the  bankrupt 
by  hie  creditors;  and  the  plaintiff  there- 
upon accepted  another  bill  for  the  same 
debt,  with  the  addition  of  interest  and 
stamp:  held  that  this  waa  a  continuation 
of  the  same  suretyship  by  the  plaintiff  for 
the  defendant,  which  existed  before  the 
act  of  bankruptcy  and  the  first  commis- 
sion. And  a  second  effectual  commission 
having  afterwards  issued  upon  the  same 
act  of  bankruptcy,  before  the  plaintiff's 
second  acceptance  became  due,  which 
was  paid  when  doe:  held,  that  the  amount 
was  proveable  as  a  debt  under  such  com- 
mission, by  virtue  of  the  stat.  49  G.  3.  c. 
121.  s  8,  and  was  consequently  barred,  as 
a  personal  demand  against  the  bankrupt, 
by  his  certificate.  Siedman  v.  Martin- 
nant,  £.  61  G.  3.  216 

7  The  acceptor  continues  liable,  though  no 
demand  was  made  till  3  months  after  the 
bill  was  due,  and  when  the  drawer  had 
become  insolvent.     Anderson  v.   Cleve- 


land%  sittiogs  at  Guildhall  after  Easier, 
1769,  cor.     Lord  Mantfield,  C.  J. 

8  In  a  count  against  the  acceptor  of  a  bill  of 
exchange,  stated  to  be  accepted  payable  at 
S.  4r  Co'$.  it  is  sufficient  to  allege,  gener- 
ally, a  request,  by  the  plaintiff  to  the  de- 
fendant to  pay  the  hill,  without  alleging 
that  it  was  presented  for  payment  at  the 
particular  place.  Fenton  v.  Goundry, 
E.  51  G.  3.  230 

9  And  no  objection  Can  be  taken  on  demur- 
rer, not  assigning  at  least  the  cause  spe- 
cially, that  after  stating  the  day  on  which 
the  bill  waa  drawn,  which  was  made  pay- 
able at  a  future  day,  the  count  alleged  that 
afterward*,  to  wit,  on  the  eame  day,  eye. 
the  demand  of  payment  was  made.    ibid. 

10  The  bolder  io  America  of  two  bills  of 
the  same  tenor,  having  transmitted  them 
to  his  agents  here  to  present  them  for  ac- 
ceptance, and  receive  the  money  when  due, 
and  pay  over  a  part  of  it  to  the  plaintiff; 
while  the  bills  so  remained  in  his  scents' 
hands,  agreed  with  the  defendant,  the  in- 
dorser, (who  had  lent  his  indorsement  on 
each  to  the  drawer,  from  whom  the  hol- 
der received  them,)  that  upon  payment  of 
one  of  the  bills,  he  should  be  exonerated 
from  both.  In  the  mean  time,  the  bills 
having  been  presented  for  acceptance  by 
the  agents  and  dishonoured;  after  the  die- 
honour,  the  agents,  not  knowing  of  such 
agreement  between  tbeir  principal  and  the 
indorser,  assigned  one  of  the  dishonoured 
bills  to  the  plaintiff,  who  was  informed  of 
the  dishonour,  and  who  received  it  liable 
to  all  its  infirmities,  but  without  notice 
of  such  agreement:  held;  that  the  bill  so 
received  by  the  plaintiff  was  bound  by  the 
agreement;  and  that  the  defendant,  having 
afterwards  taken  up  and  mischarged  the 
other  bill,  which  had  remained  in  the  hands 
of  the  same  agents,  wss  discharged  from 
both.     Crossley  v.  Ham,  E.  51  G.  8.   247 

11  The  indorsee  of  a  bill  of  exchange,  made 
payable  66  days  after  date,  which  was  is- 
sued by  the  drawer,  and  indorsed  by  the 
payee,  who  died  before  the  day  when  it 
bore  date,  may  make  title  through  such 
indorsement  to  recover  on  the  bill  against 
the  drawer.  Pas  more  v.  JVbrth,  E.  61  G. 
8.  256 

12  A.,  having  agreed  to  execute  a  lease  of 
premises  to  B.,  who  wss  to  pay  a  certain 
aum  for  it;  if  £.,  who  was  let  into  posses- 
sion, accept  a  bill  for  the  consideration 
money  drawn  on  him  by  A.,  it  is  no  de- 
fence to  an  action  on  the  bill  by  A.  ngainst 
B.  that  the  former  refused  to  execute  the 
lease;  but  his  remedy  is  on  the  agreement. 
Moggridge  v.  Jones.   M.  52  G.  3.        50>J 

18  A  promissory  note  of  the  defendants'  pro- 
mising to  pay  so  much  at  their  banking- 
house  at  W.  requires  a  demand  of  pay- 
ment there  in  order  to  give  the  bolder  a 
cense  of  action,  if  it  be  not  paid.  Sander- 
eon  v.  Bowes  and  others,  M.  62  6.  8. 
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14  As  to  the  property  in  a  bill  remitted  for 
certain  purposes,  see  Assumpsit.  18 


684 


INDEX. 


16  Ai  to  money  paid  into  a  banker's  to  take 
op  a  particular  bill,  tee  Assumpsit,       14 

BILLS  OF  LADING, 
See  Fr  sight. 

BOND, 
See  Assault,  1.  Covenant,  1. 
Pleading,  1,  2. 
The  plaintiff*  and  the  defendant  having  each 
lodged  their  respective  India  bonds  with 
the  same  bankers,  who  afterwards  privily, 
any  without  the  defendant's  authority, 
sold  his  bonds,  and  upon  his  demand  of 
them,  delivered  up  to  him  the  India  bonds 
of  the  plaintiffs  to  the  same  total  amount, 
and  payable  to  the  same  obligee,  (being  al- 
ways the  treasurer  of  the  company,  who 
endorses  such  bonds  in  blank  before  they 
are  circulated.)  but  having  different  num- 
bers, and  for  different  separate  sum8,  and 
therefore  manifestly  distinguishable  from 
his  own  bonds;  though  the  defendant  did 
not  know  that  they  were  the  property  of 
another,  but  was  told  by  the  bankers  that 
they  had  exchanged  his  original  bonds  for 
these  :  held,  that  the  defendant  having  sold 
the  plaintiffs'  bonds  so  received  from  his 
own  agents,  who  had  acted  mala  fide  in 
passing  them  to  him,  was  liable  to  answer 
o? er  to  the  plaintiffs  for  the  amount  in  an 
action  of  assumpsit  for  money  had  and  re- 
ceived to  their  nse.  Glyn,  Bart  v.  Ba- 
ker, E.  51  G.  3.  252 

BOND. 

1  In  trover  for  a  bond,  the  plaintiff  may  give 
parol  evidence  of  it  to  support  the  general 
description  of  the  instrument  in  the  dec- 
laration, without  having  given  the  defend- 
ant previous  notice  to  produce  it;  as  the 
nature  of  the  action  gives  sufficient  notice 
to  the  defendant  of  the  subject  of  inquiry, 
to  prepare  himself  to  produce  it,  if  neces- 
sary, for  his  defence.  Howe  and  Another, 
Execute  s  of  JVicholls,  v.  Hall,  T.  51  G. 
8.  416 

2  A  bond  with  a  condition,  reciting  that  the 
principal  obligor,  with  his  sureties,  became 
bound  as  collector  of  certain  duties  assessed 
under  the  stut.  43  G.  8  (c.  122.)  to  the 
commissioners  acting  for  the  district  under 
that  statute,  for  the  due  collection  and  pay- 
ment of  those  duties  to  the  receiver-gener- 
al, could  not,  it  seems,  be  enforced,  if  the 
statute  referred  to  did  not  authorize  the  col- 
lection  of  those  duties,  though  in  fact  the 
collector  had  received  sums  from  the  sub- 
jects as  and  for  such  duties.  But  that 
atatute  authorizing  the  duties  to  he  asses- 
sed and  collected  *'  ondor  the  regulations 
of  any*  act  to  be  passed  in  the  same  session 
of  parliament  for  contolidating  certain  of 
the  provisions  contained  in  any  act  or 
acts  relating  to  the  duties  under  the  man- 
agement of  the  commissioners  for  the  af- 
fairs of  taxes"  &c  was  held  to  speak  the 

language  of  the  legislature  as  from  the 
commencement  of,  and  with  reference  to, 
the  whole  session,  and  to  relate  to  a  prior 


acr,  with  the  title  referred  to,  p— od  in  the 
same  sessions,  (c.  99,)  and  endorsed  ac- 
cordingly with  a  prior  date,  by  virtue  of 
the  stat  S3  Geo.  3.  c.  18. 

And  such  bond  may  be  pot  in  force 
against  one  of  the  sureties,  though  be  were 
not  apprized  of  the  default  of  the  prin- 
cipal collector  not  paying  over  duties  col- 
lected by  him,  nor  called  upon  for  an  in- 
demnity by  the  commissioners,  till  after  the 
dismissal  from  office  of  sneb  collector. 
JVares  and  Pepys  v.  Routes,  M.  52  G.  3. 
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BRIDGE. 

1  A  canal  company,  authorized  by  an  set  of 
parliament  to  make  the  river  Bain,  navi- 
gable, and  to  make  and  enlarge  certain 
navigable  cuts,  and  build  bridges  and  other 
works  connected  with  the  navigation,  hav- 
ing for  their  own  benefit  made  a  navigable 
cut  and  deepened  a  ford  which  crossed  tbe 
highway,  and  thereby  rendered  a  bridge 
necessary  for  the  passage  of  the  poblic, 
which  was  accordingly  built  at  tbe  expence 
of  the  company  in  tbe  first  instance,  are 
bound  to  maintain  the  same;  and  the 
burden  of  repair  cannot  be  thrown  up- 
on the  inhabitants  of  tbe  (county)  parts 
of  Lindsey,  in  the  county  of  Lincoln. 

Mote. — The  company  were  found  to 
have  profitable  funds  for  the  purpose.  The 
King  v.  The  Inhabitants  of  the  parti  cf 
Lindsey  in  the  County  of  Lincoln,  T.  51 
G.  3.  434 

2  Though  a  charter  of  Ed.  6th,  granted  upon 
the  recited  prayer  of  the  inhabitants  of 
the  borough  of  Stratford-upon-Avon, 
"  that  tbe  King  would  esteem  them,  tbe  in- 
"  habitants,  worthy  to  be  made,  reduced 
"  and  erected  into  a  body  corporate  and 
politic;"  and  thereupon  proceeding  to 
"  gtant  (without  any  word  of  confirma- 
"  tton)  unto  the  inhabitants  of  the  boroegb, 
"  that  the  same  borough  should  be  a  f<ee 
borough  for  ever  thereafter;"  and  then 
proceeding  to  incorporate  them  by  the  name 
of  the  Bailiffs  and  Burgesses,  ftic;  wosld, 
without  more,  imply  a  new  incorporation: 
yet  where  the  same  charter  recited  that  it 
was  an  ancient  horough,  in  which  a  guild 
was  theretofore  founded  and  endowed  with 
lands,  out  of  the  rente*  revenue*  and  profits 
of  which  a  school  and  an  alms-house  were 
maintained,  and  a  bridge  was  from  time  to 
time  kept  up  and  repaired ;  which  gai!d 
was  then  dissolved,  and  its  lands  lately  come 
into  the  king's  hands:  and  further  reciting, 
that  the  inhabitants  of  the  borough,  from 
time  immemorial,  had  enjoyed  franchises* 
liberties,  free  customa,  jurisdictions,  privi- 
leges, exemptions,  and  immunities,  by 
reason  and  pretence  of  the  guild,  and  of 
charters,  grants,  aod  confirmations  to  tbe 
guild,  and  otherwise,  which  the  inhabitant* 
could  not  then  hold  and  enjoy  by  the  dis- 
solution of  the  guild  and  for  other  caste*, 
by  means  whereof  it  was  likely  that  tbe 
borough  and  its  government  would  fall 
into  a  worse  state  without  speedy  remedr: 
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fend  thereupon  the  inhabitants  of  the  bor- 
ough had  prayed  the  king's  favour  for  better- 
xng  the  borough  and  government  thereof, 
nnd  for  supporting  the  great  charges  which 
from  time  to  time  they  were  bound  to  sus- 
tain, to  be  deemed  worthy  to  be  made, 
&c  a  body  corporate,'  &c  :  and  thereupon 
the  king,  after  granting  to  the  inhabitants  of 
the  borough  to  he  a  corporation  (as  before 
Mated),  granted  them  the  same  bounds  and 
limits  as  the  borough  and  the  jurisdiction 
thereof  from  time  immemorial  bad  extend- 
cd  to: 

And  then  the  king,  willing  that  the  alms- 
house and  school  should  be  kept  up  and 
maintained  as  theretofore  (without  naming 
the  bridge,)  and  that  the  great  charges  to 
the  borough  and  its  inhabitants  from  time  to 
time  incident,  might  be  thereafter  the  better 
sustained  and  supported, granted  to  the  cor- 
poration the  lands  of  the  late  guild: 

And  it  further  appearing  by  parol  testi- 
mony, as  far  back  as  living  memory  went, 
that  the  corporation  had  always  repaired 
the  bridge: 

Held,  that  taking  the  whole  of  the 
charter  and  the  parol  testimony  together, 
the  preponderance  of  the  evidence  was, 
first,  that  this  was  a  corporation  by  pre- 
scription, though  words  of  creation  only 
were  used  in  the  incorporating  part  of  the 
charter  of  Ed.  6th.  2dly.  That  the  burden 
of  repairing  the  bridge  was  upon  such  pre- 
scriptive corporation  during  the  existence  of 
the  guild  before  that  charier:  though  the 
guild,  out  of  their  revenues,  had  in  fact 
repaired  the  bridge;  which  was  only  in  ease 
of  the  corporation,  and  not  rutione  tenures; 
and  that  the  corporation  were  still  bound  by 
prescription,  and  not  merely  by  tenure; 
and  therefore  that  a  verdict  against  them 
upon  an  indictment  for  the  non-repair  of 
the  bridge,  charging  them  as  immemorially 
bound  to  the  repair  of  it,  was  sustainable . 
The?  King  v.  The  Mayor  Aldermen  and 
Burgesses  of  the  Borough  of  Stratford- 
upon-Avon,  T.  51  G.  3.  448 

3  A  new  and  substantive  bridge,  of  public 
utility,  built  within  the  limit  of  one  cousty 
and  adopted  by  the  public,  is  repairable  by 
the  inhabitants  of  that  county,  although  it 
be  built  within  300  feet  of  an  old  bridge, 
repairable  by  the  inhabitants  of  another 
county,  who  were  bound  in  course,  under 
the  stat.  22  H.  8.  c  5,  to  maintain  such 
300  feet  of  road,  though  lying  in  the  other 
county.  The  King  v.  The  Inhabitants  of 
the  County  of  Devon,  M.  52  G.  3.         493 

BRIDGES. 
1  The  inhabitants  of  the  county,  being  pri- 
ma facie  liable  to  repair  all  public  bridges 
within  it,  are  therefore,  as  it  seems,  bound 
to  repair  an  ancient  horse-bridge,  unless 
they  shew  that  others  are  bound  to  re- 
pair the  same.  The  King  v.  The  Inhabi- 
tants of  the  County  of  Salop,  M.  51  G.  3. 
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2  The  Medway  Navigation  Company  being 
empowered,  under  a  local  act,  (16  and  17. 
Car.  2,)  to  make  the  river  navigable,  and 
to  take  tolls;  and  "  to  amend  or  alter  such 
44  bridges  or  highways  as  might  hinder  the 
"  passage  or  navigation,  leaving  them  or 
"  others  as  convenient  in  their  room,"  &c. ; 
and  they  having  40  years  ago  destroyed  a 
ford  across  tbe  river  in  the  common  high* 
way,  by  deepening  its  bed,  and  built  a 
bride  over  the  same  place,  are  bound  to 
keep  such  bridge  in  repair,  as  under  a  con- 
tinning  condition  to  preserve  the  new  pas- 
page  in  lieu  of  the  old  one,  which  they  de- 
stroyed for  their  own  benefit.  The  King 
v.  The  Inhabitants  of  Kent,  H.  51  G.  3. 118 

BRISTOL, 
See  Stamp,  1. 

BY-LAW. 

See  Corporation. 

CALICO-PRINTER, 
See  Conviction,  2. 

CARRIER. 

1  A  tradesman  at  one  port  receiving  an  or- 
der to  forward  goods  to  a  person  at  another 
port  by  a  common  sea-carrier,  does  not 
sufficiently  perform  the  order  by  deposit- 

.  iog  the  goods  at  the  receiving- house  of 
such  carrier,  with  directions  to  be  forward- 
ed to  their  place  of  destination,  if  the 
goods,  being  much  above  the  value  of  5/. 
to  which  the  carrier's  liability  was  noto- 
riously limited,  be  not  specifically  entered 
and  paid  for  accordingly;  for  such  trades- 
man had  an  implied  authority,  and  it  is  his 
duty  to  pay  any  extra  charge  necessary  to 
insure  the  responsibility  of  tbe  carrier  to 
the  party  from  whom  be  received  the  or- 
der, though  only  general  in  the  terms  of 
it;  and  in  case  of  non-delivery  by  the  car- 
rier, whose  responsibility  was  lost  for  want 
of  such  special  entry  and  payment,  the 
tradesman  cannot  recover  the  value  of  the 
goods  against  the  person  from  whom  he  re* 
ceived  the  order.  Clarke  v.  Hutchins, 
M.  52  G.  3.  504 

CERTIORARI. 

1  The  Court  refused  a  certiorari  to  remove 
an  indictment  for  a  misdemeanor,  and  pro- 
ceedings thereon  at  the  assizes,  after  con- 
viction and  before  judgment,  which  was 
prayed  for  the  purpose  of  applying  for  a 
new  trial,  on  the  Judge's  report  of  the  evi- 
dence, upon  the  ground  of  the  verdict  be- 
ing against  evidence  and  the  Judge's  di- 
rection. The  King  v.  The  Inhabitants  of 
the  County  of  Oxford,  E.  61  Gk  8.        208 

2  A  certiorari  will  not  lie  to  the  sessions  to 
remove  a  conviction  for  a  misdemeanor  be- 
fore judgment;  for  tbe  fine  being  uncertain, 
the  Court  above  cannot  tell  how  to  assess 
H.  Otherwise  'where  the  punishment  is 
certain.  The  King  v.  JMcholls,  M.  18 
G.  2.  208 


686 


INDEX. 


CHARTER-PARTY. 

1  Under  the  common  printed  form  of  the 
East  India  Company's  charter-party, 
the  company  are  warranted  in  auiating  and 
acting  conjointly  with  his  majesty's  gov- 
ernment, at  I  heir  requisition,  in  sending 
their  chartered  ships  upon  a  warlike  ex- 
pedition against  the  king's  enemies,  under 
the  command  of  the  king's  officers  placed 
on  board  the  same.  And  a  ship  of  that 
description  is  still  Under  the  charter-party, 
thoogh  alterations  were  ordered  to  be  made 
in  her  upper  works  by  the  company,  to 
enable  her  to  carry  a  larger  number  of 
guns,  &c.  than  her  stipulated  force:  and 
though  a  king's  officer  assumed  the  com- 
mand of  her,  and  hoisted  the  king's  broud 
pendant  on  board.  Dobree  v.  The  East 
India  Company,  H.  61.  G.  S.  161 

2  The  osual  clause  in  a  bill  of  lading  engag- 
ing the  master  of  the  ship  to  deliver  the 
goods  to  the  consignee  or  his  assigns,  he  or 
they  paying  freight  for  the  said  goods,  is 
introduced  for  the  benefit  of  the  master 
only,  and  not  for  the  benefit  of  the  con- 
signors, and  therefore  the  master  is  not 
bound  to  the  consignor  to  withhold  the 
delivery  of  the  goods  unless  the  consignee 
or  his  assigns  pay  the  freight.  Nor  does 
it  vary  the  case,  that  the  consignor  was  al- 
so the  charterer  of  the  ship.  Therefore, 
where  the  master  covenanted  in  a  charter- 
party  to  proceed  with  certain  goods  from 
London  to  Tangiers,  there  to  apply  "  to 
the  correspondents,  factors  or  agents  of  the 
charterers"  for  orders  whether  he  was  to 
proceed  to  St.  Lucar,  or  Cadiz;  and  that 
pursuant  to  the  orders  he  would  make  a 
right  and  true  delivery  to  the  correspond- 
ents, factors,  or  agents  of  the  charterer, 
agreeably  to  bills  of  lading;  and  the  char- 
terer covenanted  that  he  would  pay  to  the 
master  immediately  on  a  right  and  true 
delivery  of  the  cargo,  in  full  tor  the  freight 
of  the  ship,  at  a  certain  rate  in  sterling 
money;  and  afterwards  bills  of  lading 
were  signed  and  delivered,  making  the 
cargo  deliverable  at  Tangiers  and  St.  Lu- 
car  to  J.  P.  (the  charterer's  agent  at 
Tangiers,)  or  his  assigns,  he  or  they 
paying  freight  for  the  said  goods  so  much 
in  sterling  money,  at  the  current  ex- 
change at  Cadiz  or  London;  and  the 
master  was  ordered  by  /.  P.  at  Tangiers 
to  doliver  the  cargo  at  Cadiz,  (by  which 
it  was  averred,  that  the  master  was  pre- 
vented from  delivering  the  same  to  any  of 
the  correspondents,  factors,  or  agents  of 
the  charterer's  at  Tangiers  or  St.  Lucar, 
agreeably  to  the  bills  of  lading;)  and  did 
deliver  it  at  Cadiz  to  B  P.  the  agent  of 
the  defendant  In  that  behalf,  according  to 
the  charter-party:  the  master,  who  had 
nut  received  the  freight  from  B.  P.  on  de- 
livery of  the  cargo  to  him,  was  held  enti- 
jtled  to  recover  it  from  the  charterer  in  an 
Action  of  covenant  upon  the  charter- par- 
ly*   For  neither  the  fixing  of  the  rate  of 


exchange  in  the  bills  of  lading  varies  this 
from  the  common  rale  abovementioned, 
nor  the  omission  in  the  bill  of  lading  of 
going  to  Cadiz,  which  was  named  in  the 
charter-parly,  together  with  Tangiers  and 
St.  Lucar;  for  such  omission  only  reliev- 
ed the  master,  (who  was  to  de-iver agree- 
ably to  the  bills  of  lading)  from  going  to 
Cadiz,  but  did  not  take  from  him  the  pow- 
er of  going  there  under  the  charter-par- 
ty: and  again,  B*  P.  who  was  only  averred 
to  be  the  agent  of  the  charterer,  is  either 
to  be  considered  as  virtually  the  assign  of 
J.  P.,  to  whom  or  to  whose  assigns  the 
bill  of  lading  required  the  delivery  to  be 
made;  or  J.  P.  must  be  taken,  in  default 
of  mnking  any  appointment,  as  having  re- 
fused to  accept  the  cargo,  and  then  the 
master  properly  delivered  it  to  the  agent 
of  the  charterer  and  conaigoor  himself,  so 
as  to  found  the  action  of  covenant  on  the 
charter-party.  Shepard  v.  De  Bet nale*, 
E.  61  G.  3.  277 

.  CHURCHWARDEN, 
See  Parish  Officer,  2. 

COIN, 

Sie  Indictment,  6. 

COMBINATION, 
See  Evidence,  1. 

COLLIERIES, 
See  Covenant,  1. 

COMMON. 

1  Parchment  writings  preserved  smongst 
the  muniments  of  a  manor,  dated  m  1698 
and  1717,  purporting  to  be  signed  by  nis- 
ny  persons,  copyholders  of  the  manor,  sta- 
ting an  unlimited  right  of  common  in  the 
commoners,  which  having  been  found  in- 
convenient, they  had  agreed  to  stock  the 
common  in  a  certain  restricted  manner,  h 
evidence  of  reputation  as  to  the  general 
right,  sufficient  to  destroy  the  restricted 
right  set  up  by  the  plaintiff,  a  copyholder, 
in  an  action  on  the  case  against  a  freehol- 
der of  the  mauor  for  overstocking  the 
common  beyond  such  stint :  although  it 
was  objected  th»t  the  instrument  was  not 
proved  to  have  been  signed  by  a  majority 
of  the  copyholder*  of  the  manor,  nor  that 
the  plaintiff  held  the  copy-hold  tenement 
of  any  one  of  those  who  had  signed  H. 
Chapman  v.  Cowtan,  M.  51  G.  S.        21 

2  Whero  one  of  two  adjoining  commons, 
with  common  of  vicinage,  was  enclosed 
and  fenced  off  by  the  owner  of  the  smI, 
leaving  open  only  a  passage  sufficient  for 
the  highway  which  led  over  the  one  to  the 
other;  yet  as  the  separation  was  not  com- 
plete, so  as  to  prevent  the  cattle  stming 
from  one  to  the  other  by  means  of  the  high- 
way, the  common  by  vicinage  still  cooiio- 
ued.     Gullet  v.  Lopes,  Hart.  H.  61  Gl 
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COMMONS,  HOUSE  OF, 
See  Privilege. 

CONDEMNATION, 
See  Insurance,  6. 

CONSPIRACY, 
See  Evidence,  4. 

1  Indictment  against  several  for  conspiring 
together,  by  indirect  means,  to  prevent 
one  H.  B.  from  exercising  the  trade  of  a 
tailor,  held  well;  for  the  indictment  would 
have  been  good  without  those  words.  Rex 
v.   Ecclet  and  others,  M.  24  G.  3.  B.  R. 

124. 

2  Where  two  conspire,  and  one  dies,  the 
other  may  still  be  indicted  for  a  con- 
spiracy. The  King  v.  JVicholls,  M.  17 
G.  2.  20S 

CONTRACT, 
See  Variance,  2,  8, 

CONVEYANCE, 

See  Tithes,  1. 

CONVICTION. 

1  The  stat ate  34  G.  3.  c.  68.  s.  18.  giving  s 
summary  conviction  against  any  master  of 
a  vessel,  who,  having  received  the  certifi- 
cate of  it*  registry,  shall  wilfully  detain  and 
refuse  to  deliver  up  the  same  to  the  prober 
officer  empowered  to  make  registry,  &c.  on 
the  requisition  of  the  owner  or  major  part  of 
the  owners,  will  not  authorize  the  convic- 
tion of  a  master,  who  did  not  comply  with 
the  requisition  of  the  owner  (though  the 
sole  owner,)  to  deliver  up  such  certificate 
to  him ;  though  expressed  to  be  for  the 
purpose  of  his  providing  the  necessary  in- 
dorsement to  be  made  on  it  at  the  custom- 
house upon  the  transfer  of  the  ship  to  him. 
The  Kin*  v.  Pixley,  M.  51  G.  3.         59. 

2  A  conviction  of  a  journsyman  calico-prin- 
ter upon  the  suit.  39  &  40  G.  3.  c.  106, 
and  41  G.  3,  c.  3S.  for  refusing  to  work, 
Ate.  made  by  justices  of  the  peace  of  the 
county  of  Surrey;  stating,  that  the  defend- 
ant was  employ «d  by  G.  S.  o>c.  of  W.  in 
the  said  county,  in  the  manufacture  or  bu- 
siness of  a  calico-printer,  carried  on  by  them 
at  W.  aforesaid;  and  that  whilst  the 
defendant  was  such  workman,  and  was 
employed  ss  aforesard,  without  reasonable 
cause,  he  refused  to  work  with  one  J,  B.t 
then  also  being  a  workman  employed  by 
the  said  /.  S.  &c  in  the  said  manufacture, 
&c.  carrie i  on  by  them  at  W.  aforesaid: 
is  had,  for  want  of  stating,  that  the  defend- 
ant's refusal  to  work,  &c.  which  was  the 
criminal  act  charged,  was  made  at  W. 
within  tho  jurisdiction  of  the  convicting 
magistrates. 

And  ibis  is  not  helped  by  a  summary 
mode  of  conviction  given  by  the  statute; 
in  one  of  the  blanks  of  which  it  is  required 
to  state  the  offence,  without  any  blank 
specifically  pointing  to  the  place.  The 
King  ▼.  HazeU,  M.  51  G.  3.  81 


3  The  stat.  15  Car.  fi.  c.  24.  s.  45,  giving 
summary  jurisdiction  in  offences  against 
the  exciso,  committed  within  the  limits  of 
the  chief  office  of  excise  in  London,  to  the 
chief  commissioners,  &c  ;  and  "  within  all 
••  or  any  other  the  counties,  cities,  &c. 
**  within  this  ki.  gdom,  &c.  to  two  or  more 
"justices  of  the  peace  residing  near  to  the 
"  place  where  soch  offence  shall  be  com- 
'*  mitted;"  most  be  understood  to  be  con- 
fined to  justic  e-s  of  the  peace  of  the  county, 
&c.  wherein  the  offence  was  committed: 
and  therefore,  if  a  defendant  be  convicted 
by  two  resident  jostices  of  the  peace  upon 
the  stat.  19  G.  3.  c.  50.  s.  2.  for  having  in 
his  custody  and  possession  a  private  and 
concealed  still  for  illicit  distillation;  and 
the  evidence  only  shew  that  his  house  was 
in  the  county,  and  jhat  the  still  was  found 
concealed  in  Me  garden  of  the  said  house; 
such  garden  not  appearing  to  be  in  the 
same  county;  the  conviction  is  bad. 

2dly,  The  leaving  with  a  woman  at  the 
defendant's  house,  whom  the  witness  be- 
lieved to  be  a  menial  servant  of  the  defend- 
ant, a  copy  of  the  summons  to  appear  and 
answer  to  the  offence  charged,  (to  which 
woman  the  original  was  also  shewn,)  is  a 
sufficient  summons  within  the  stat.  32  G. 
3.  c.  17. 

3dly,  The  information,  charging  the  de- 
fendant with  having  in  his  custody  and  pos- 
session certain  private  and  concealed  ves- 
sels for  distillation,  to  wit,  one  still*  ire, 
one  head,  &c.  (for  each  of  which  the  of- 
fender is  liable  to  a  separate  penalty;)  and 
then  alleging  that  he  forfeited  for  the  said 
still  one  penalty;  and  the  justices,  after 
proof  of  the  secerul  offences  stated  in  the 
first  part  of  the  information  under  the  vide- 
licet, convicting  the  defendant  in  the  sin- 
gle penalty  prayed  for  "for  hie  said  of- 
fence mentioned  in  the  said  information;'* 
such  conviction  was  bolden  to  be  sufficient- 
ly certain  and  good. 

4thly,  The  information,  appearing  to  be 
laid  more  than  10  days  after  the  offence 
charged  and  proved  to  be  committed,  is 
sufficient  upon  the  stat.  19  G.  8.  c.  50.  s. 
2;  without  negativing  that  the  owner  had, 
within  10  days  after  the  seizure,  claimed 
the  vessels  seised. 

5thly,  Quare  how  far  evidence  that  the 
si  ill  was  found  concealed  in  the  garden  of 
the  defendant's  house  apparently  just  work- 
■  ed  off;  but  without  proof  that  the  defend- 
ant himself  was  in  or  near  his  house  at  the 
time;  would  warrant  a  conviction  of  hi  in 
as  having  such  illicit  and  coocealed  still  in 
his  custody  and  possession.  The  King  v. 
Chandler,  T.  51  G.  3.  411 

4  Under  the  stat.  20  Geo.  2.  c.  19.  s.  2,  for 
regulating  servants  in  husbandry,  artifi- 
cers, and  other  labourers  thare  mentioned, 
if  a  justice  of  pence,  upon  a  complaiot  made 
to  him  of  the  misconduct  of  such  persons  in 
his  employment,  sentence  the  offender  to 
be  committed  to  the  bouse  'of  correction 
for  a  time  not  exceeding  one  calendar 
month,  be  must,  if  be  intend  to  proceed 
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upon  thnt  statute,  alio  sentence  him  there 
to  be  corrected  and  held  to  hard  labour; 
but  the  statute  give-  the  justice  an  option 
to  punish  the  offender  in  that  manner,  or 
otherwise  by  abating  part  of  hia  wages,  or 
by  discharging  him  from  hia  employment. 
And  the  meaning  of  the  terms  "  there  to 
be  corrected* *  is  to  be  understood  of  a  cor- 
rection by  whipping.  But  this  latter  pun- 
ishment cannot  be  ii.flicted  upon  the  like 
offenders  under  the  stat.  6  G.  8.  c.  25 
which  enables  the  justice  to  commit  the 
offender  to  the  house  of  correction  for  any 
time  not  exceeding  thru  monthly  nor  lent 
than  one  month;  nor  can  the  punishments 
inflicted  by  the  two  acts  be  blended. 
The  employer  of  the  servant  is  the  master 
for  whose  service  he  is  retained,  and  not 
the  bailiff  of  the  farm,  who  in  fact  hires 
the  servant.  The  King  v.  Hoteaton,  M. 
52  G.  3.  062 

COPYHOLD, 

See  Common. 

CORPORATION. 
See  Indictment,  7. 

1  A  prescriptive  right  in  the  eldest  son  of 
every  burgess  born  in  Nottingham,  and  in 
the  younger  sons  of  every  burgess  born  in 
Nottingham,  and  having  served  a  seven 
years  appreticeship  to  any  trade,  and  in 
every  person  having  served  a  seven  years 
apprenticeship  in  Nottingham  to  any  bur- 
gess of  JV.  to  be  admitted  a  burgess  of  the 
town,  on  bis  attaining  21,  was  noldeo  not 
to  exclude  the  incidental  power  arising  by 
implication  of  law  to  the  corporation  at 
large,  to  secure  their  perpetual  succession, 
by  voluntary  elections  of  burgesses  ad 
libitum:  and  this,  though  it  was  averred 
that  -V.  had  always  been  and  yet  is  a  popu- 
lous town,  containing  numerous  resident  and 
trading  burgesses;  and  thnt  by  the  prescrip- 
tive modes  of  supply  by  birth  and  servitude, 
the  succession   of  a  sufficient    and   large 

'  number  of  burgesses  is  fully  secured:  for 
non  constat  thnt  these  sources  had  at  all 
timet  been  sufficient  during  the  existence  of 
the  corporation,  without  occasional  supplies 
of  burgesses  by  election,  or  even  thnt  they 
were  so  at  the  time  of  the  defendant's  elec- 
tion ;  and  they  could  not  have  operated  at 
all  for  some  years  after  the  creation  of  the 
corporation:  and  therefore,  no  presumption 
can  be  made  from  thence  that  the  crown 
meant  to  exclude  the  incidental  power  of 
the  corporation  to  make  voluntary  elections 
of  burgesses  in  aid  of  such  prescriptive 
modes  of  supply.  The  King  v.  Bird,  H. 
51  G.  3.  187 

2  Whether  the  power  of  making  such 
voluntary  elections  be  incidental  to  the  cor- 
poration at  large,  or  exist  in  them  by  pre- 
scription; it  is  competent  for  thern  to  dele- 
gate it  to  a  select  part  of  themselves.     But 

ibid. 

3  They  cannot  delegate  such  power  to 
any  stranger:  and  the  recorder  of  the  town 
must  be  taken  to  be  such,  if  he  be  not 
etated  to  be  a  burgess.     •  ibid. 


4  As  such  select  body  is  the  creator*  of 
the  corporation,  its  constitution  and  mode  of 
of  acting  may*  it  seems,  be  modelled 
(with  the  exception  before  stated)  accord- 
ing to  the  pleasure  of  its  maker:  and  where 
the  corporation  (consisting  primarily  of  the 
mayor  and  burgesses,  who  were  directed  by 
charter  to  elect  aldermen  from  among 
themselves,)  transferred  the  right  of  elect- 
ing burgesses  to  a  select  body,  consisting  of 
the  mayor  and  aldermen,  of  whom  the 
major  part  must  attend;  18  livery  or  eloatb- 
iog  burgesses  of  whom  9  were  sufficient  to 
attend;  together  with  the  recorder,  if  a 
burgess,  and  if  choosing  to  attend;  and  6 
of  the  burgesses  at  large,  if  they  choose  to 
attend:  but  the  select  body  might  proceed 
without  either  the  6  burgesses  or  the  re- 
corder, if  they  did  not  attend  :  held  that 
this  was  a  reasonable  and  valid  by-law. 

ibid. 
5  Though  a  charter  of  Ed.  6th,  granted  upon 
the  recited   prayer  of  the  inhabitants  of 
the     borough    of    Stratford-upon-Avon, 
"  that  the  King  would  esteem  them,  the  in- 
"  habitants,  worthy   to  be  made,  reduced 
"  and  erected  into  a  body  corporate  and 
"  politic;*'    and  thereupon  proceeding    to 
"  grant  (without  any  word  of  confirma- 
"  Hon)  unto  the  inhabitants  of  the  boroogb, 
"  that  the  same  borough  should  be  a  free 
borough   for   ever   thereafter;"  and    then 
proceeding  to  incorporate  them  by  the  name 
of  the  Bailiffs  and  Borgesses,  &c. ;  would, 
without  more,   imply  a  new  conformation 
yet  where  the  same  charter  recited  that  k 
was  an  ancient  borough,  in  which  a  guild 
was  theretofore  founded  and  endowed  with 
lands,  out  of  the  rente*  revenues  and  profits 
of  which  a  tchool  and  an  almt-house  were 
maintained,  and  a  bridge  vr  as  from  lime  to 
time  kept  up  and  repaired;  which  geild 
was  then  dissolved,  and  its  lands  lately  come 
into  the  king's  hands:  and  further  reciting, 
that  the  inhabitants  of  the  borough,  from 
time  immemorial,  had  enjoyed  franchises, 
liberties,  free  customs,  jurisdiction^  privi- 
leges,   exemptions,    and    immunities,   by 
reason  and   pretence  of  the  guild,  and  of 
charters,  grants,  and  confirmations  to  the 
guild,  and  otherwise,  which  the  inhabitants 
could  not  then  hold  and  enjoy  by  the  dis- 
solution of  the  guild  and  for  other  causes, 
by  means  whereof  it  was  likely  that  the 
borough    and  its   government  would  fall 
into  a  worse  state  without  speedy  remedy: 
and   thereupon    Me    inhabitantt    of  the 
borough  had  prayed  the  king's  favour  for 
bettering  the    borough    and  government 
thereof,   and   for    supporting  the  great 
char  get  which  from  time  to  time  they  were 
bound  to  sustain,   to  be  deemed  worthy  to 
be  made,  &c.   a  body  corporate,  &c:  and 
thereupon  the  king,  after  granting  to  the 
inhabitants  of  the  borough  to  be  a  corpora- 
tion (as   before  stated ),  granted  them  the 
same  bounds  and  limits  at  the  borough 
and  the  jurisdiction  thereof  from  time  tas- 
mtmorial  had  extended  to: 
And  then  the  king,    "  willing  that  tkt 
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•alms-house  and  tckool  should  be  kept  ap 
«nd  maintained  as  theretofore  (without 
n-tmingtbe  bridge,)  and  that  the  great 
charges  to  the  borough  and  its  inhabitant* 
from  time  to  time  incident,  might  be  there- 
after the  better  sustained  and  supported , 
granted  to  the  corporation  the  lands  of  the 
late  goild: 

And  it  farther  appearing  by  parol  tes- 
timony, as  far  back  as  living  memory  went, 
that  the  corporation  bad  always  repaired 
the  bridg?: 

Held,  tbut  taking  tbe  whole  of  the  char- 
ter  and  the  parol  testimony  together,  the 
preponderance  of  the  evidence  was,  first, 
that  this  was  a  corporation  by  prescrip- 
tion, though  words  of  creation  only  were 
used  in  the  incorporating  part  of  the  char- 
ter of  Ed.  6th.  2dly,  That  the  burden  of 
repairing  the  bridge  was  noon  such  pre- 
acriptive  corporation  during  the  existence 
of  the  goild  before  that  charter;  though  the 
guild,  out  of  their  revenues,  had  in  fact  re- 
paired the  bridge;  which  was  only  in  ease 
of  tbe  corporation,  and  not  ratione  tenure*; 
and  that  the  corporation  were  still  bound 
by  prescription ,  and  not  merely  by  tenure; 
and  therefore,  that  a  verdict  against  them 
noon  an  indictment  for  the  non-rep  tir  of 
the  bridge,  charging  them  as  immemorial  fy 
bound  lo  the  repair  of  it,  was  sustainable. 
The  King  v.  The  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  Stratford- 
upon- A  von,  T.  61  G.  8.  448 

6  One  who  hns  not  taken  the  sacrament  ac- 
cording to  the  rites  of  the  church  of  Eng- 
land %  within  a  year  before  his  election  in 
fact  to  a  corparate  office,  is  disqualified  by 
the  corporation  act,  IS  Car.  2.  at  2.  c.  1. 
a.  12.  from  being  elected:  and  if  such  dis- 
qualification be  notified  to  the  electors  at 
the  time  of  election,  votes  afterwards  giv- 
en to  such  person  are  then  thrown  away; 
and  any  candidate  having  the  roost  legal 
votes,  though  in  fact  inferior  in  number  to 
the  first,  is  duly  elected  and  entitled  to  be 
aworn  in,  but  nntil  be  be  sworn  in; 
the  office  is  not  legally  filled  up  and 
enjoyed  by  him,  within  the  exception 
in  the  annual  indemnity  act.  And  there- 
fore, if  the  disqualified  person  who  had 
the  greatest  number  of  votes  be  sworn 
into  the  office,  and  afterwards  qualify  him- 
self by  taking  the  sacrament,  &c.  within 
the  time  allowed  by  the  indemnity  act,  he 
is  thereby  recapacitated  and  freed  from  all 
disability,  and  his  title  to  the  office  there- 
by protected ;  such  office  not  having  been 
then  already  vacated  by  judgment,  or  le- 
gally filled  up  and  enjoyed  by  another 
person.  The  King  v.  Parry  and  Phil- 
lips, M.  62. G.  3.  6S7 

COSTS. 
1  Under  the  stat  5  W.  and  M.  c.  11.  s.  2  & 

3  requiring  a  defendant,  removing  an  in- 
dictment from  the  Sessions  by  certiorari,  to 
find  two  sufficient  manncaptors,  who  shall 
enter  into  a  recognizance  in  20/.  condition- 
ed to  appear,  plead,  and  try,  &c;  and  that 


if  the  defendant  be  convicted,  &c  the 
Court  shall  give  reasonable  costs  to  be 
taxed,  &c;  and  that  the  said  recogni- 
zance shall  not  be  discharged  till  the  costs 
eo  taxed  shall  be  paid  ;  the  amount  of  tbe 
costs  to  be  taxed  is  not  limited  by  such  re- 
cognizance, which  is  only  a  furthor  securi- 
ty for  them;  and  the  Court  will  not  discbarge 
the  recognizance  till  the  taxed  costs  are 
paid  to  the  prosecutor.  The  King  v.  Teal 
and  Others,  M  510.3  IS 

2  The  practice  is,  to  take  the  recognizance 
id  20/.    from   each   of  tbe  manucaptora. 

ibid. 

8  The  statute,  giving  the  prosecutor  an  at- 
tachment for  recovery  of  his  costs  within 
ten  days  after  demand  and  refusal,  means 
ten  entire  days.  ibid. 

4  The  Court  refused  on  motion  to  discbarge 
an  infant  plaintiff,  who  had  sued  without 
prochein  amy  or  guardian,  and  was  in  ex- 
ecution for  the  costs.  Finley  v.  Jowle,  M. 
61  G.  3.  19 

6  Coupling  tbe  stat.  36  G.  8  c.  101.  (which 
enables  two  justices  to  suspend  orders  of 
removal  on  account  of  the  sickness  of  the 
pauper,  and  to  give  the  costs  of  such  sus- 
pensions, with'an  appeal  against  such  costs, 
if  they  amount  to  20/.)  with  the  stat.  3  W. 
&  M.  c.  11  s.  9.  (which  gives  an  appeal  to 
the  partv  grieved  by  any  determination  of 
the  justices  respecting  the  settlements  of 
paupers  by  the  means  thero  mentioned;) 
appeals  he  against  an  order  of  removal 
which  was  snspended,  and  against  a  subse- 
quent order  of  co*ts;  notwithstanding  the 
death  of  the  paoper  before  any  removal  of 
him  in  fact  made,  and  though  the  costs 
were  under  20/. ;  such  order  for  costs  at- 
taching by  consequence  a  grievance  on  tbe 
parish  to  which  the  order  of  removal  was 
made,  if  the  pauper  were  not  settled  in  it. 
The  King  v.  The  Inhabitants  of  St. 
Mary-le-bone  in  Middlesex,  M.  61  G  8 
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6  An  order  of  sessions,  awarding  such  costs 
as  other  persons  should  adjudge  to  be  rea- 
sonable, is  bad.  The  King  v.  St.  Mary's 
Nottingham,  E.  10  G.  2.  43 

7  Where  the  plaintiff,  after  arresting  and 
holding  the  defendant  to*  special  bail  for 
60/.,  took  20/.  out  of  court  which  the.  de- 
fendant paid  in,  and  stayed  further  pro- 
ceedings: held  that  that  did  not  warrant  an 
application  for  costs  on  the  part  of  the  de- 
fendant, by  the  statute  43  G.  3.  c.  46.  s.  3. 
against  frivolous  and  vexatious  a  treats, 
which  authorizes  costs  to  be  awarded  to  a 
defendant  if  the  plaintiff  do  not  recover  the 
sum  for  which  he  held  the  defendant  to 
bail,  and  had  no  reasonable  or  pro  Sable 
cause  for  holding  him  to  bail  to  that 
amount.  Bouveroy  v.  Alefson,  M.  61  G. 
8.  68 

8  Where  a  nonsuit  is  set  aside  upon  payment 
of  costs,  such  payment  is  made  a  condition 
precedent  to  the  setting  aside  the  nonsuit; 
and  without  it  the  plaintiff1  cannot  proceed 
to  another  trial.  JSfUholt  v.  Bozon,  M.  61 
G.  3.  102 


500 


INDEX. 


9  Trespass  Tor  breaking  and  entering  the 
plaintiff*!  messuage  and  yard,  and  passing 
and  repassing  therein;  plea,  1st,  not  guilty 
as  to  the  force  and  arms,  &c:  and,  2dly, 
as  to  the  residue,  a  justification  of  a  right 
of  way  over  the  locus  in  quo  at  all  timet; 
and,  8d)y,  a  like  justification  in  the  day 
time.  Replication,  taking  issues  on  the 
two  rights  of  way,  and  new  assigning  extra 
▼tain,  &c. ;  to  which  there -was  judgment 
by  default,  and  after  verdict  for  the  plain- 
tiff on  the  first  special  issue,  for  It.,  and 
diirnages  aaseased  also  on  the  new  assign- 
ment, and  a  verdict  for  the  defendant  on 
the  not  guilty,  except,  &c  and  on  the  second 
special  issue;  held  that  the  defendant  was 
entitled  to  the  general  costs  of  the  trial; 
because  the  plaintiff  was  not  obliged  to  go 
to  trial,  bat  should  have  let  judgment  go  by 
default  «m  the  issue  upon  the  limited  ripht 
of  way,  which  waa  found  against  him. 
Thornton  v.    ff  Uliamson,  T.  50  G.    8. 

106 

10  If  the  plaintiffs  sue  in  a  superior  court  for 
a  demand  of  above  40i ,  which  at  the  trial 
is  cat  down  below  that  sum  by  the  defence 
of  infancy  ;  and  the  jury  thereupon  find 
the  damages  for  the  plaintiff  under  40s.  ; 
the  defendant,  residing  in  Middlesex  at  the 
time  of  the  action  brought,  and  liable  to  be 
summoned  to  the  county  court  there,  is  en- 
tilled,  under  the  stat.  23  G.  2.  c  88.  s.  19., 
to  enter  a  suggestion  on  the  roll  to  that 
effect,  entitling  him  to  double  costs  of  euit. 
Batsman  v.  Smith,  T.  61  G.  3.  427 

11  The  4th  sec.  of  stat.  43  G.  4.  c.  46  provid- 
ing that  in  actions  on  judgments  recovered 
the  plaintiff  shall  not  be  entitled  to  costs, 
unless  by  the  order  of  the  court,  or  some 
judge  thereof;  does  not  extend  loan  action 
brought  to  recover  the  costs  of  a  judgment 
of  nonsuit.  Bennett  v.  Male,  T.  61.  G. 
8.  446 

12  Where  a  demand  for  plumber's  work,  and 
new  materia  Is  found,  amounting  in  value 
to  91.,  was  reduced  below  5/.  by  the  plain- 
tiff's taking  the  old  lead  and  allowing  for 
it,  instead  of  using  it  as  fur  as  it  would  go; 
in  which  case  the  original  demand  would 
have)  been  under  5/.;  the  plaintiff  is  not 
entitled  to  hie  costs  under  the  Southwark 
borough  act,  46  G.  3.  o.  87.;  and  it  is  not 
a  demand  reduced  below  5/.  by  bu lancing 
an  account  within  the  exception  of  the  12th 

.  .section.     Porter  v.  Phil  pot.  T.  51  G    3. 
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COURT  OF  REQUESTS. 

See  London  Court  or  Kbquxsts. 

COVENANT. 

See  Pleading,  10. 

1  Where  lessees  of  land  and  of  coaUmines 

found  or  to  be  foond  therein  covenanted 

forthwith  to  proceed  to  sink  for  coalt  as 

far  as  could  and  ought  to  be  accomplished 

by  persons  acquainted  with  the  nature  of 

collieries,  and  as  in  such   cases  waa  usual 

and  customary,  and  to  erect  fire-engines 

for  the  porpoao  by  the  24tb  June,  1806,  or 

in  default  thereof  to  pay  so  much  to  the 


lessor  as   arbitrators  should  award;  and 
after  the  day  passed,  without  any  new  pit 
sunk,  &c.  the  parties  named  arbitrators  to 
award  concerning  the  damage,  loan  and  de- 
lay to  the  lessor,  if  any,  and    whether  any 
rent  or  other  satisfaction  should  be  made 
to  him  on  that  account;  ai»d    the  lessees 
cave  bond  to  the  lessor  conditioned   to  per- 
form the  award;  and   afterwards   the  ar- 
bitrators awarded  that  the  lessees  had  not 
performed  their  covenant,   by  not  having 
proceeded  to  sink  for  the  said  coal  as  far 
as  could  and  ought  to  be  accomplished, 
&c  <io  the  words  of  the  covenant,)  on  or 
before  the  24th  June,   1806;  for   which 
they  awarded  to  tbe  lessor   160/.   oo  ac- 
count of  all  damages  and  losses  then  incur- 
red on  account   of  such   breach;  and  fur- 
ther that  the  lessees  should  sink  coal-mines 
and  erect  fire  engines  for  getting  the  cools 
demised  on  or  before  the  24th  Jane  1807; 
and  ia  default  thereof,  and  until  the  same 
should  be  done,  they  should  pay  a  yearly 
rent  of  200/.  to  the  lessor,  as  a  compensa- 
tion for  the  lord's  sbare  reserved  under  the 
lease :  held,  that  to  an  action  on  the  bond, 
it  was  a  sufficient  answer  by  the  leasees  to 
save  the  condition,  that  they  had  paid  tbe 
168/.,  awarded  for  the  breach  of  the  cove- 
nant up  to  the  24th  June,  1806:  and  as  to 
tbe  subsequent  period  from   thence  till  the 
24th  June,  1807.   that   on  divers  days  be- 
tween, &c.   they  did  well  and  truly  sink 
/or  coal  in  the  lands  demised  as  far  as 
could  and  ought    to  be  accomplished,  &c 
(in  the  words  of  the  covenant,)  end  were 
ready  and  willing  to  have  sunk  and  com- 
pleted the   pits,   and    to   have  erected  the 
neceasray  fire-engines.  &c.  within  the  time 
limited  by  the  award;  but  that  at  the  time 
of  making  the  lease,  and  from  thenceforth, 
there  were  no   such  mines  of  coal  under 
the  lands  as  could  or  ought  to  be  worked 
by  any  persons  acquainted  with  the  nature 
of  collieries,  or,  as  in  such  casts  it  wot 
usual  and  customary  to  work,    or,  as 
would  have  defrayed  the  necessary  exyen- 
ces  of  working  and  getting  the  same:  all 
which  premises  the  defendants  ascertained 
and  proted  by  due  and  sufficient  experi- 
ments and  trials  then  and  there   made. 
Bat  leave  was  given  to  amend  by  taking  it- 
sue  on  the  sufficiency  of  the  experiments. 
Hanson  e.  Boothman  and  Others,  M.  61 
G.  3.  27 

2  The  plaintiff  declared  in  covenant,  and  set 
out,  first,  an  indenture,  whereby  the  de- 
fendant, the  original  proprietor  of  a  medi- 
cine, bargained,  sold,  and  assigned  all  bis 
right,  interest,  and  property  in  it  to  a  third 
person,  subject  to  a  covenant  by  the  as- 
aignee  to  pay  him  one-third  of  the  profits 
during  his  and  his  wife's  lives;  and  alio 
covenanted  with  the  assignee  that  he 
would  not  thereafter,  by  himself,  or  jointly 
with  any  other,  prepare  or  sell  or  engage 
with  any  other  person  in  preparing  or 
selling  Uiesaia^medicine,  Sic:  and  then  the 
plaint  iff  set  out  a  second  indenture,  whereby 
the  first  assignee  assigned  all  bis  right,  inter- 
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eat,  and  property  in  the  medicine  to  the 
plaintiff,  subject  to  the  covenant  of  reser- 
vation: and  then  the  plaintiff  set  out  a 
third  indenture  between  him  and  the  de- 
fendant, reching  the  two  former,  and  that 
he  had  agreed  with  the  defendant  for  the 
absolute  purchase  of  all  hit  ?  ight,  share, 
and  interest  as  well  in  the  said  medicine, 
as  in  the  one-third  share  so  reserved  to  the 
defendant;  by  which  indenture  the  defend- 
ant bargained,  told,  and  assigned  to  the 
plaintiff  all  that  third  share,  and  all  other 
share  or  proportions,  right,  title,  interest, 
claim,  or  demand,  whatsoever  of  the  de- 
fendant to  the  said  medicine,  or  to  the  pro- 
fit, &c  habendum  to  the  plaintiff  in  like 
manner  as  the  defendant  might  have  done 
if  those  presents  had  not  been  made:  with 
a  covenant  that  the  plaintiff  might,  at  all 
times  thereafter,  prepare  and  sell  the  med- 
icine in  the  name  of  the  defendant,  and 
receive  the  profit  thereof  to  his  own  use; 
and  another  covenant  for  further  assur- 
ance, for  the  more  perfect  and  absolute  as- 
signing and  assuring  to  the  plaintiff  the  said 
medicine,  and  all  the  profits  arising  from 
the  sale  thereof.  And  then  the  plaintiff 
proceeded  to  assign  breaches  in  the  words 
of  the  first  indenture  between  the  defend- 
ant and  the  first  assignee,  that  the  defend- 
ant prepared  and  sold  the  medicine,  and 
also  engaged  with  others  in  preparing  and 
telling  it  for  his  own  profit,  &c.  and  charg- 
ed some  of  these  breaches  to  be  contrary 
to  the  first  indenture,  and  to  the  defend- 
ant's covenant's  therein  with  the  first  as- 
signee; but  the  second  breach  was  charg- 
ed to  bo  contrary  to  the  last  indenture, 
and  to  his  covenant  with  the  plaintiff* 
Held,  that  the  last  indenture  alone  (wiib- 
ont  the  confirmation,  which,  however,  the 
construction  of  it  received  from  the  two 
former  recited  therein,)  shewed  an  inten- 
tion in  the  defendant,  and  |be  words  of  it 
were  large  enough,  to  assign  to  the  plain- 
tiff .not  only  the  one  third  share  of  the 
profits  reservod  by  the  first  indenture,  but 
all  the  defendant's  right,  title,  and  inter- 
est in  the  medicine,  and  all  the  future  pro- 
fits arising  from  the  sale  thereof;  and  that 
sucb  assignment  of  all  his  interest  and  prop- 
erty in  the  medicine  raised  an  implied 
covenant,  that  he  would  not  prepare  or 
sell  the  medicine  or  engage  with  others  in 
so  doing,  for  his  own  profit:  such  prepar- 
ation and  sale  being  a  retention  and  exer- 
cise of  the  right  of  preparing  and  vending 
the  medicine  of  which  he  was  ooce  the 
proprietor,  in  derogation  of  his  deed,  where- 
by he  had  conveyed  such  right  to  the  plain- 
tiff. And  held,  thntlhe  second  breach  was 
well  assigned,  which  was  charged  to  be 
against  his  covenant  in  the  last  deed  with 
the  plaintiff.  Seddon  v.  Senate,  M.  51 
G.  3.  46 

8  A  covenant  in  an  indenture  of  lease  for  21 
years  from  Michaelmas,  that  the  tenant 
should  not  during  the  term,  cot  down  any 
of  the  coppice  of  less  than  10  years  growth, 


or  at  any  unreasonable  time  of  the  year, 
but  at  the  end  of  the  term  the  landlord 
agreed  to  pay  to  the  tenant  the  value  of  alt 
such  growth  of  coppice  as  should  be  then 
standing  and  growing;  was  held,  accord- 
ing to  its  grammatical  construction  [uncon- 
trolled by  any  other  part  of  the  instrument 
shewing  a  different  intent]  to  bind  the  land- 
lord, to  whom  the  words  of  the  covenant 
were  to  be  attributed,  to  pay  the  tenant  for 
the  valoe  of  all  the  coppice  of /en  than  10 
years  growth,  left  standing  on  the  demised 
premises  at  the  end  of  the  term,  though 
no  special  consideration  appeared  oo  the 
face  of  the  deed  for  the  landlord *s  agree- 
ing to  make  a  compensation  to  the  tenant 
for  the  value  of  such  part  of  the  coppice, 
which  the  tenant  was  not  entitled  to  cut. 
One  judge,  who  dissented,  thought  that  the 
words  "  such  growth"  referred  to  a  gr*  wth 
of  10  years,  though  inaccurately  express- 
ed; founded  on  a  strong  presumption  of 
the  meaning  of  the  parlies,  as  gathered 
from  the  restriction  on  the  tenant  not  to- 
cut  coppice  of  less  than  10  years  growth, 
and  to  the  period  of  the  year  when  the  ten- 
ancy would  end;  which  was  Wore  the  cot- 
ting  season,  bat  after  a  portion  of  the  cop- 
pice would  be  of  10  years  growth.  Love 
v.  Pares,  M.  51  G.  8.  54 

4  The  defendant  having  covenanted  in  an  in- 
denture to  pay  the  plaintiff  300/.  at  the 
end  of  a  twelve-month,  and  in  the  mean 
time,  and  until  the  payment  thereof,  to  pay 
interest  for  it  at  5  per  cent.;  it  is  no  an- 
swer to  an  action  of  debt  for  the  300/. 
and  interest  accrued  thereon,  to  plead  that 
by  the  same  indenture  it  was,  amongst  oth- 
er things  covenanted  that  the  defendant 
should  pay  the  property  tax,  payable  for 
and  in  respect  of  the  said  300/. :  for  the 
plea  does  not  shew  that  the  covenant  for 
the  payment  of  the  property  tax  attached 
on  the  interest  payable  for  the  800/.  princi- 
pal; and  the  covenants,  as  there  exhibited, 
appear  to  be  independent;  and  therefore, 
though  the  latter  should  be  void  by  the 
property  tax  act  46  Geo.  3.  c.  65.  s.  115. 
avoiding  all  contracts,  covenants,  &c.  for 
the  payment  of  any  interest,  &c.  hi  full, 
without  allowing  the  deduction  of  the  las 

-  as  directed  by  the  act;  yet  that  would  not 
avoid  the  other  independent  covenant  in  the 
deed  for  the  payu.ent  of  the  300/.  and  in- 
terest. Wiggand  Another,  Executors  of 
Collier  v.  Shuttleuprth,  M.  51  G.  8. 

57 

5  Part-owners  of  a  ship  having  agreed  "  Each 
and  every  of  them  with  the  others  and 
each  and  every  of  the  others,"  that  the 
ship  should  proceed  on  a  certain  voyage 
under  the  exclusive  management  and  con- 
trol of  one  of  them  us  ship's  husband;  and 
that  after  her  return  "  a  full  account  should 
be  made  of  the  said  ship  and  her  con- 
cerns," and  (he  neat  profits  be  divided 
in  proportion,  after  deducting  all  charges; 
the  duty  of  making  out  such  account  is 
cast  upon  the  ship's  husband ;  and  for  not 
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doing  so,  and  not  dividing  the  neat  profits, 
after  deducting  all  charges,  within  a  rea- 
sonable time  after  the  ship's  return,  an  ac- 
tion lies  sguinst  him  upon  the  agreement  of 
each  of  the  part-owner;  though  it  be  not 
averred  in  terms  that  the  charges  were  or 
could  have  been  ascertained  before  the  ac- 
tion brought    Ouston  v.  Ogle,  E.  51  G.  3. 

265 

custom-house  officer. 

A  custom-house  officer  has  authority  to  seize 
uncustomed  goods,  with  the  carriage  and 
horses  carrying  off  the  same,  though  oct 
of  the  limit  of  the  particular  port  of  which 
he  is  denominated  an  officer  in  his  deputa- 
tion from  the  commissioners  of  customs. 
The  King  v.  Barfoot,  E.  51  G.  3.        250 

DAMAGES,  INQUIRY  OF. 
In  covenant  upon  a  deed  of  indemnity  where- 
by the  plaintiffs  covenanted  to  indemnify 
the  Bank  of  England  against  advances  to 
L.  and  B.  on  Bills  of  exchange,  to  the 
amount  of  100,000/ ,  and  the  defendant 
and  others  agreed  to  snbindemnify  the 
plaintiffs  to  the  same  amount  in  certain  ali- 
quot proportions,  of  which  the  defendant's 
proportion  was  5000/.;  and  the  plaintiffs 
alleged,  that  they  had  been  obliged  to  pay 
the  whole  100,000*.  to  the  Bank,  and  de- 
manded of  the  defendant  his  proportion  of 
5000/.;  in  which  action  the  plaintiffs  had 
judgment  upon  demurrer;  the  Court  refus- 
ed to  refer  it  to  the  Master  to  compute  the 
principal  and  interest  due  on  the  deed:  con- 
sidering that  it  was  not  a  mere  question  of 
computation  of  principal  and  interest,  but 
that  it  was  open  to  the  defendant  before 
the  sheriff's  jury  to  enter  into  questions  of 
collateral  satisfaction  of  the  plaintiffs'  de- 
mand from  securities  and  effects  of  L. 
and  B.t  the  principals  in  their  hands. 
Denison  and  Other t  v.  Mair,  M.  52.  G. 
3.  575 

DEBT, 
fifes  Covenant,  4* 

DEED. 

1  Cancellation  of,  by  mistake,  see  Power,  8 

2  Where  by  articles  under  seal  the  defendant 
bound  himself  under  a  penalty  to  deliver 
to  the  plaintiff,  by  a  certain  day,  "  the 
whole  of  his  mechanical  pieces,  at  per 
schedule  annexed;***  the  schedule  forma 
part  of  the  deed,  which,  without  it,  would 
be  insensible;  and  therefore  in  covenant 
for  the  breach  of  the  contract  in  not  deliv- 
ering the  pieces;  in  which  the  plaintiff,  af- 
ter setting  out  the  articles  executed  by  the 
defendant,  averred  that  to  the  said  articles 
there  was  then  and  there  annexed  and 
subscribed  a  certain  schedule  of  the  said 
several  pieces  of  mechanism  agreed  to  be 
delivered,  &c;  upon  non  est  factum  plead- 
ed, it  is  competent  to  the  defendant  to  shew 
in  his  defence,  that  at  the  time  of  the  exe- 
cution of  the  articles  the  schedule  was  not 


annexed,  bnt  that  in  fact  it  was  afterward* 
subscribed  and  annexed  by  the  witness  to 
the  articles,  who  was  the  agent  of  both  par- 
ties, immediately  after  the  execution  of  the 
articles,  and  after  one  of  the  parties  had 
left  the  room:  though  the  pieces  mentioned 
in  the  schedule  so  annexed  were  such  as 
had  been  agreed  upon  by  the  parties  be- 
fore the  execution  of  the  articles.  Weeks 
v.  Maillardet,  M.  6*  G.  3.  546 

DEMISE. 
See  Lease,  5. 

DEVISE. 

1  Under  a  devise  of  the  residue  of  real  and 
personal  estate,  (subject  to  the  payment 
of  debts  and  legacies)  to  the  testator's  son 
and  daoghter,  their  heirs  and  assigns  for 
ever,  as  tenants  in  common  and  not  <r* 
joint  tenants;  but  in  case  of  the  death  of 
either,  leaving  child  or  children,  the  share 
of  him  or  her  so  dying  to  go  to  his  or  her 
child  or  children ;  or  if  all  should  die  be- 
fore 21  such  share  to  go  to  the  survivor  of 
the  son  or  dsughter  for  ever:  bot  in  case  bis 
son  and  daughter  should  be  both  dead  at 
the  time  of  the  testator's  death,  without 
child  or  children ;  or  leaving  child  or  child- 
ren, all  should  die  under  21  years  unmar- 
ried, and  without  child  or  children;  then 
he  gave  the  whole  of  his  real  and  personal 
estate  to  his  executors,  upon  certain  trusts 
for  other  branches  of  his  family;  and  then 
the  will  proceeded,  as  to  the  rest  and  resi- 
due of  his  estate  and  effects,  in  case  of  the 
death  of  his  son  and  daughter  at  the  time 
before  mentioned  and  without  child  or 
children,  and  other  the  events  aforesaid; 
he  gave  the  same  to  his  brother  in  fee:  heid 
that  the  limitation  to  the  children  of  the 
deceased  son  or  daughter,  or  to  the  surviv- 
or of  the  two,  was  only  a  substitution  in 
ease  of  a  lapse  by  the  death  of  the  testa- 
tor's son  or  daughter  in  his  lifetime;  so 
that  if  both  son  and  daughter  survived  him, 
be  intended  them  to  take  the  fee  as  tenants 
in  common:  if  one  died  in  his  lifetime  sod 
issued  such  issue,  such  issue  was  to  take 
the  parent's  share;  or  if  there  should  be 
such  issue  which  should  attain  21,  the  sur- 
vivor of  the  son  and  daughter  should  Use 
the  whole:  or  if  both  died  in  his  lifetime, 
and  either  left  issue,  such  issue  was  to 
take:  but  if  both  died  without  issue  in  bis 
lifetime,  then  the  executors  were  to  take 
on  the  trusts  mentioned ;  remainder  to  bw 
brother  in  fee.  Doe,  Lessee  of  Lifferd 
and   Wife,  v.  Sparrow,  H.  51  G.  3. 

)8$ 

2  Under  a  devise  of  land  to  the  sisters  of  /. 
H  (generally)  their  heirs,  &c.  as  tenants 
in  common,  and  not  as  joint  tenants,  one 
of  three  sisters  of  /.  H.  who  alone  surviv- 
ed at  the  time  of  the  devise  made,  and  wbo 
also  survived  the  testator,  is  entitled  to 
take  the  whole.  But  even  if  she  bad  been 
only  entitled  to  a  part,  (whether  a  moiety 
or  a  third,)  the  residue  would  not  have 
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gone  to  the  heir  at  law,  as  in  ease  of  a  lap- 
sed devise;  which  suppose*  the  deceased 
sisters  to  bare  been  once  cnpable  of  tak- 
ing under  the  will:  bot  to  the  residuary 
legatee,  to  whom  waa  devised  certain  oth- 
er lands,  "  and  also  all  other  the  testator'a 
lands,  fcc.  not  hereinbefore  disposed  of, 
&c.  and  all  other  hia  real  and  personal  es- 
tate whatsoever  which  he  might  be  pos- 
sessed of  or  an  tilled  to,  &c."  Dot,  Let- 
ace  of  Stewart  v.  Sheffield,  E.  51  G.  3. 
J  260 

%  A  testator,  possessed  of  real  and  personal 
property,  after  several  pecuniary  legacies, 
**  gave  and  bequeathed  all  and  every  the 
"  reaidne  of  the  property,  goods,  and 
"  chattels  to  be  divided  equally  between 
"  A.  and  £.,  ihare  and  share  alike,  after 
"  all  my  debts  paid:'*  and  in  fact  the  per- 
sonalty waa  not  quite  sufficient  to  pay  all 
the  debts  and  legacies:  bot  held  that  the 
word  property,  though  thus  followed  by 
goods  and  chattel*,  was  sufficient  of  itself 
to  carry  the  realty.  Doe,  Lessee  of  Wall 
t.  Langlands,  T.  5S  G.  8.  M      418 

4  Under  a  devise  of  real  estate  in  fee  to  7.  M., 
when  he  attaint  the  age  of  21;  but  in 
case  be  dies  before  21,  then  to  his  brother 
when  he  attains  21;  with  like  remainders 
over;  J  M  the  devisee,  takes  an  immedi- 
ate Tested  interest,  liable  to  be  devested 
upon  his  dying  under  21.  Doe,  Lessee  of 
Hunt  and  Others  v.  Moo  e  and  Others, 
M.  52  G.  3.  560 

DISSENTERS. 
A  protestant  dissenter  merely  stating  him- 
self as  one  who  "  preaches  to  several 
"  congregations  of  protestant  dissenters," 
without  shewing  that  he  haa  any  separate 
congregation  attached  to  him,  as  such  teach" 
er  or  preacher,  is  not  entitled  to  be  admit- 
ted by  the  justices  in  sessions  to  take  the 
oaths  and  make  and  subscribe  the  declara- 
tion aa  required  by  the  toleration  act,  1  W. 
&  M.  c.  18,  in  order  to  qualify  himself  un- 
der the  8th  clause  of  that  statute,  to  offici- 
ate aa  snch  teacher  or  preacher.  The 
King  v.  The  Justices  of  Denbigshire, 
T.  51  G.  8.  420 

DUTIES. 
See  Bond,  S. 

EAST    INDIES.    AND   EAST   INDIA 
COMPANY. 
See  Bond,  1. 
1  Under  the  common  printed  form  of  the 
East  India  Company's  charter-parties,  the 
company  are  warranted  in   assisting  and 
acting  conjointly  with  bis  majesty** govern- 
ment, at  their  requisition,  in  sending  their 
chartered  ships  upon  a  warlike  expedition 
against    the  king's    enemies,  under   the 
command    of  the  king's  officers   placed 
on  board  the  seme.     And    a  ship  of  that 
description  is  still  under  the  charter-party, 
though  alterations  were  ordered  to  be  made 
in  her  npper  works  by  the  company,  to 
enable  her  to  carry  a  larger  number  of 
Vol.  VII.  75 


guns,  &c.  than  her  stipulated  force:  and 
though  a  king's  officer  assumed  the  com- 
mand of  her,  and  hoisted  the  king's  broad 
pendant  on  board.  Dobree  and  Others,  v. 
The  East-India  Company,  H.  51  G.  8. 

151 
2  Though  the  cause  of  action  accrued  within 
the  jurisdiction  of  the  Supreme  Court  at 
Calcutta,  while  both  (he  parties  were  resi- 
dent there;  and  by  the  kings  charter,  grant- 
ed in  pursuance  of  thestat.  18  G.  8.  c.  63, 
that  court  is  authorized  to  exercise  the  same 
jurisdiction  in  civil  cases  aa  ia  exercised 
by  the  Court  of  K.  B.  within  England 
by  the  common  law  thereof:  and  assuming 
that  by  such  authority  the  provisions  of  the 
statute  of  limitation  21  J.  1.  c.  16.  a.  7., 
and  4  Ann.  c.  16.  s  19,  are  transferred  to 
India,  aa  part  of  the  law  of  England, 
auxiliary  to  the  common  law;  yet  by  the 
express  tenor  of  the  savings  in  those  stat- 
utes, as  applicable  to  the  courts  here,  the 
plaintiff's  right  of  action  upon  an  assump- 
sit is  saved,  if  he  (having  returned  home 
before  the  defendant)  commence  such 
action  within  six  years  after  the  defendant's 
return  home,  thoogh  more  than  six  years 
had  elapsed  in  India  after  the  cause  of 
action  accrued  there,  and  during  the  de- 
fendants stay  within  the  juriadictioo  of  the 
court  in  that  country.  Williams,  One,  $c. 
Jones,  E.  91  G.  8.  225 

EJECTMENT. 
See  Landlord  and  Tenant,  2,  8. 

1  Io  ejectment  the  premises  being  laid  to 
be  in  Famham,  and  proved  to  be  in  Farn- 
ham  Royal,  is  not  a  fatal  variance,  unless 
it  be  shewn  that  there  are  two  Furnhams . 
Doe  d.  Tollett,  v.  Salter.  M.  51,  G.  8.  21 

2  One  who  is  put  in  possession  upon  an 
agreement  for  the  purchase  of  land  cannot 
be  ousted  by  ejectment  before  bis  lawful 
possession  is  determined  by  demand  of 
possession  or  otherwise  ;  and  even  consid- 
ering such  lawful  possession  as  a  tenancy  at 
will,  the  defendant's  confession,  (by  enter- 
ing into  the  common  rule,)  of  a  lease  by 
the  lessor  to  the  nominal  plaintiff,  ia  not 
a  constructive  determination  of  the  will 
whereon  to  maintain  the  ejectment.  Right 
d.  Lewis  v.  Beard,  H.  51  G.  8.  115 

8  A  notice  to  quit  at  Michaelmas  served  per- 
sonally on  the  tenant,  who  made  no  ob- 
jection at  the  time,  ia  prima  facie  evidence 
from  whence  the  jury  may  find  that  the 
tenancy  commenced  at  that  period.  Doe, 
Lessee  of  Claigee,  Bart.  v.  Forsier,  E. 
51  O.  3.  204 

4  Alitor,  where  the  notice  was  not  person- 
ally served  on  the  tenant  Ibid. 

5  Service  of  a  copy  of  the  declaration,  &c 
in  ejectment,  before  the  essoign  day  of  the 
term,  on  the  daughter  of  the  tenant  in 
possession,  in  the  absence  of  him  and  hia 
wife,  is  not  sufficient  even  though  the  ten- 
ant bad  stare  declared  that  he  had  receiv- 
ed the  same,  if  it  do  not  appear  that  he 
had  received  it  before  the  essoign  day.  Roe 
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Lessee  of  Hambrook,  v.   Doe,  T.  51  G.  3. 

489. 
6  Where  a  pauper  had  been  pat  in  posses- 
sion  of  a  cottage  40  years  ago,  by  the  then 
existing  overseers  of  the  poor,  and  bad 
continued  in  the  parish  pay,  and  the  cot- 
tage had  been  from  time  to  time  repaired 
by  different  overseers  till  two  years  ago, 
when  the  pauper  disposed  of  it  to  the  de- 
fendant, and  went  away  :  yet  held,  that 
the  existing  overseers  could  not  maintain 
ejectment  for  it,  having  no  derivative  title 
as  a  corporation  from  their  predecessors, 
so  as  to  connect  themselves  in  interest 
with  the  overseers  by  whom  the  pauper 
was  pal  in  possession;  and  the  pauper 
having  done  no  act  to  recognize  bis  hold- 
ing under  the  demising  sets  of  overseers. 
Doe,  Lessee  of  Grundy  and  Others,  v. 
Clarke,  M.  52  G.  8.  610. 

ESCAPE. 
If  upon  the  execution  of  a  writ  capias  ad 
satiifaciendum,  which  requires  the  sheriff 
to  take  and  keep  the  body,  so  that  be  may 
have  it  on  the  return-day  of  the  writ  at 
Westminster  to  satisfy  the  plaintiffs  of  their 
damages,  costs,  and  charges,  the  sheriff, 
before  the  return-day,  received  the  money 
doe  from  bis  prisoner,  and  thereupon  lib- 
erate him,  before  he  has  paid  it  over  in 
satisfaction  to  the  party  entitled  to  it,  he 
is  answerable  as  for  an  escape;  and  his 
return  under  the  common  rule,  of  cepi- 
corpus,  and  that  be  detained  the  prisoner 
until  he  satisfied  him  (the  sheriff)  the  levy- 
money  indorsed  on  the  writ,  which  he  bad 
ready,  as  commanded,  &c  is  of  no  avail. 
Blackford  and  Another,  Executrix  and 
Executor  of  Slackford,  v.  Austen,  Sher- 
iff of  Surry,  M.  52.  G.  &  501 

EVIDENCE. 
See  Assault,  1,  Insurance,  1,  2. 

A&REST,  4.  FoRGVftY,  1.  PaRTNIH,  5. 

2.  6.  PsRJUftY,  1.   Process,  I. 

1  Parchment  writings  preserved  amongst 
the  muniments  of  a  manor,  dated  in  16tf8 
and  1717,  purporting  to  be  signed  by  ma- 
ny persons,  copyholders  of  the  manor,  stat- 
ing an  unlimited  right  of  common  in  the 
commoners,  which  having  been  found  in- 
convenient, they  had  agreed  to  slock  the 
common  in  a  certain  restricted  manner,  is 
evidence  of  reputation  as  to  the  general 
right,  sufficient  to  destroy  the  restricted 
right  set  op  by  the  plaintiff,  a  copyholder, 
in  an  action  on  the  case  against  a  freehol- 
der of  the  manor  for  overstocking  the 
common  beyond  such  stint:  although  it 
was  objected  that  the  instrument  was  not 
proved  to  have  been  signed  by  a  majority 
of  the  copyholders  of  the  ruaoor,  nor  that 
the  plaintiff  held  tho  copy-hold  tenement 
of  any  one  of  those  who  had  signed  it. 
Chapman  v.  Cowl  an,  M.  51  G.  8.         21 

2  There  is  no  objection  to  a  bastard,  being 
of  years  of  discretion,  giving  evidence  on 
an  order  of  bastardy,  as  to  her  reputed 


father;  nor  to  the  reputed  father  being 
examined,  if  he  choose  to  admit  the  fact 
though  be  bo  not  compelled  to  answer. 
-Rex  v.  The  Inhabitants  of  8L  Mary's, 
Nottingham,  E.  10  G.  2.  43 

8  An  .examined  copy  of  the  act-book  in  the 
registry  of  the  Prerogative  Court  of  Can- 
terbury, stating  that  administration  was 
granted  to  the  defendant  of  her  husband's 
goods  at  each  a  time,  is  proof  of  her  being 
such  administratrix,  in  an  action  against 
her  as  such,  without  giving  her  notice  to 
produce  the  letters  of  administralioo. 
Davis  v.    William*,  H.  51  G.  3.       125 

4  In  trespass  for  an  assault  and  f*Ue  impris- 
onment,   which  the  defendant  justified  as 
serjeant  at  Arms  of  the  House  of  Com- 
mons, acting  under  the  Speaker's  warrant 
for  arresting  the  plaintiff,  a  member  of  the 
House,  for  a  breach  of  privilege  ;  where- 
in the  issue  was  upon  an  alleged  excess  of 
authority  in  the  officer  executing  the  war- 
rant by  using  such  military  force  as  was 
improper,  excessive,  and  unnecessary  for 
the  purpose,  and  breaking  into  the  plain- 
tiff's house  after  demand  of  entrance  and 
refusal ;  evidence  of  acts  of  violence  by 
the  mob,    committed    in    parts   adjacent, 
though  out  of    view  and  bearing    of  the 
plaintiff  in  hi*  house,  appearing  to  be  con- 
nected with  the  same  purpose  as  actuated 
those  about  the  plaintiff 's  hoose,  was  ad- 
mitted to  shew  the  danger  and  difficulty  of 
executing  the  warrant  by  force  against  tbe 
plaintiff  in  his  own  bouse,  without  tbe  aid 
and  protection  of  the  military.     Burdeti  r. 
Colman,  T.  51.  G.  3.  SO 

6  For  evidence  of  arrest  and  of  plaint  made, 
and  withdrawn  in  the  sheriff's  court  of 
London  see  Jurisdiction,  2. 

6  Proof  of  tbe  execution  of  a  bill  of  sale  of 
a  ship  to  the  defendant  is  not  evidence  to 
charge  him  as  an  owner  with  stores  for- 
nisbed  to  the  ship,  without  shewing  bis  as- 
sent to  such  sale.  Neither  is  the  register 
of  the  ship,  naming  him  as  a  part  owner, 
made  by  and  upon  the  oaths  of  others, 
prima  facie  evidence  to  charge  him  ss 
owner,  without  bis  assent  oi  adoption. 
Tinkler  v.   Walpole,  T.  51  G.  3.         393 

7  The  leaving  wWi  a  woman  at  the  de- 
fendant's house,  whom  the  witness  be- 
lieved to  be  a  menial  servant  of  tbe  defend- 
ant, a  copy  of  the  summons  to  appear  and 
answer  to  tbe  offence  charged,  ( to  which 
woman  the  original  was  also  shewn,)  is  a 
sufficient  summons  within  the  a  tat  32  <*. 
2.  e.  17.    Rex  v.  Chandler,  T  51.  G  2. 

411 

8  Q,o«re  how  far  evidence  that  an  illicit 
still  was  found  concealed  in  tbe  garden  of 
the  defendant's  house  apparently  juat  work- 
ed off;  but  without  proof  that  tbe  defend- 
ant himself  was  in  or  near  bis  house  at  tbe 
tinier  or  otherwise  connected  who  it; 
will  warrant  a  conviction  of  him  as  hav- 
ing such  illicit  and  concealed  still  in  kit 
custody  and  possession,  under  the  sUt  19 
G.  3.  e.  50.  s.  2.  JbuL 
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9  Id  trover  for  t  bond  the  plaintiff  may  give 
parole  evidence  of  it  to  support  the  general 
description  of  the  instrument  in  the  decla- 
ration* without  having  given  the  defendant 
previous  notice  to  produce  it;  as  the  na- 
ture of  the  action  gives  sufficient  notice  to 
the  defendant  of  the  subject  of  inquiry, 
to  prepare  himself  to  prod  ace  it,  if  neces- 
sary, for  his  defence.  How  and  Another, 
Executrix  ofJVicholh  v.  Hall,  T.  51  3. 

415 

10  If  the  plainthT  in  an  action  for  a  malicious 
prosecution  offer  to  prove  at  the  trial  the 
original  record  of  the  indictment  and  ac- 

3aittal,  or  a  true  copy  thereof,  inch  evi- 
ence  must  be  received,  though  there 
were  no  order  of  the  court  or  fiat  of  the 
Attorney-Genet  al  allowing  the  plaintiff  a 
copy  of  such  record  ;  bat  the  officer  who, 
without  each  authority,  produces  the  rec- 
ord or  gives  a  copy  of  it  to  the  party,  is 
answerable  for  the  contempt  of  Court  in 
so  doing ;  and  the  Judge  at  nisi  prius 
would  not  compel  him  to  produce  the  rec- 
ord in  evidence,  without  such  aatbortiy. 
Lefatt  v.  Totlertey.  T.  51  G.  8.  427 

11  Wbere  a  testator  between  50  and  60  years 
ago,  devised  land  to  his  son  for  life,  re- 
mainder to  his  grandson  for  life,  remainder 
to  the  heirs  of  the  body  of  the  grandson, 
remainder  to  the  lessor  of  the  plaintiff  in 
tail ;  between  which  latter  and  the  defend- 
ant, the  devisee  in  fee  of  the  son,  the  ques- 
tion was,  whether  the  land  in  dispute  which 
bad  been  occupied  by  tbe  son  in  the  life- 
time of  tbe  testator,  was  part  of  tbe  entail- 
ed estate,  or  had  been  acquired  by  his  own 
purchase:  evidence  of  reputation  that  the 
land  had  belonged  to  Sir  J.  S.  and  was 
purchased  of  him  by  thefirtt  testator ,  is  not 
admissible;  though  coopled  with  corrobora- 
tive  parol  evidence  that  the  land  had  be- 
longed to  Sir  /.  8.  before  the  occupation 
of  it  by  the  son,  and  also  by  a  deed  of 
conveyance  of  another  farm  in  the  same 
place  from  the  first  testator  to  a  younger 
son  about  the  same  period,  in  which  it 
was  recited  that  the  land  thereby  convey- 
ed had  been  then  lately  purchased,  amongst 
other  landi,  by  the  testator  of  Sir  /.  8. 
Doe,  Lessee  of  Ann  Dldsbury  and  C, 
Flint,  v.  Thomas  and  Others,  T.  51  G. 
3.  437 

12  Qu.  Whether  general  evidence  of  reputa- 
tion as  to  a  prescriptive  right  of  digging 
stones  on  the  lord's  waste,  annexed  to  a 
particular  estate,  be  admissible?  Two 
Judges  against  two.  But  one  of  those  who 
held  the  affirmative  thought  it  required  oth- 
er evidence  of  the  right  to  be  first  laid  as 
a  foundation.  It  seems,  however,  that 
such  evidence  maybe  given  as  to  a  particu- 
lar custom,  though  not  as  to  a  private  pre- 
scription; by  three  to  one.  Moorewood  v. 
Wood,  M.  62  G.  8.  B.  R.  489 

13  Where  a  person  bad  been  dead  a  great 
number  of  years,  whose  hand  writing  was 
required  to  be  proved,  it  was  done,  by 


shewing  the  similarity  of  the  hand -writing 
in  question  to  the  hand-writing  of  his  will, 
and  no  objection  Was  taken  to  it,  either  at 
the  bar  or  by  the  court.  ibid. 

14  Traditionary  reputation  is  evidence  of 
boundary  between  two  parishes  and  man- 
ors; and  this  though  the  old  persons  de- 
ceased making  the  declarations  claimed 
rights  of  common  on  the  respective  wastes, 
which  might  be  enlarged  by  such  evidence; 
there  being  no  litigation  pending  or  in  con- 
templation at  the  time,  which  could  induce 
a  belief  that  they  had  in  view  to  make  evi- 
dence for  themselves,  though  the  boundary 
had  long  before  been  and  afterwards  con- 
tinued to  be  vexata  quest io.  ATicholls  v. 
Parker,  Exeter  Sum.  Assizes  1805,  cor. 
Le  Blanc,  J.  441 

15  But  evidence  of  reputation  of  a  boundary 
between  two  estates  was  rejected.  Cloth- 
ier v.  Chapman,  Bridgewater  Summer 
Assizes  1805.  cor.  Graham  B.  ibid. 

16  To  an  action  of  trespass  for  cutting  down 
and  converting  trees,  which  the  defendant 
justified  as  growing  upon  his  soil  and  free- 
hold, the  plaintiff  replied  that  the  trees 
were  his  freehold,  and  not  the  freehold  of 
the  defendant  ;  and  this  was  held  to  be 
proved  by  shewing  that  they  grew  on  a 
certain  woody  belt,  15  feet  wide,  which 
surrountled  the  plaintiff's  land,  but  was 
undivided  by  any  fences  from  the  several 
closes  adjoining,  of  which  it  formed  a  part, 
belonging  to  different  owners  ;  and  that 
from  time  to  time  the  plaintiff  and  his  an- 
cestors, at  their  pleasure,  cot  down,  for  their 
own  use,  the  trees  growing  within  the 
belt,  and  that  the  several  owners  of  the 
different  closes  inclosing  the  belt  never  fell- 
ed trees  there,  though  they  felled  them  in 
oth?r  parts  of  the  same  closes,  and  that 
when  they  made  sale  of  their  estates,  the 
trees  in  the  belt  were  never  valued  by  their 
agents,  because  they  were  reputed  and  con- 
sidered to  belong  to  the  plaintiff  and  his  an- 
cestors, in  which  the  several  owners  acqui- 
esced. Sir  Thomas  Stanley ,  Bart.  v. 
White,  T.  51  G.  8.  44! 

17  As  to  evidence  on  non  est  factum  of  a 
schedule  annexed  to  the  deed  after  the  exe- 
cution, see  Deed,  1. 

EXCISE. 

See  Cowvictiow. 

EXECUTION, 
1  In  following  fup  a  writ  of  execution  to  its 
consummation  under  the  statute  of  hue  and 
cry  8  G.  2.  c.  16.  which  the  subsequent 
statute  of  19  G.  2.  c.  34.  refers  to  and 
adopts  as  the  mode  of  proceeding  in  case 
of  a  penalty  recovered  by  the  executor  of 
a  revenue  officer,  killed  in  the  pursuit  of 
smugglers,  against  the  inhabitants  of  the 
hundred,  (or  of  a  lath  in  Kent,)  it  is  suffi- 
cient for  the  sheriff,  to  whom  the  writ  had 
been  delivered,  to  return,  even  after  the 
expiration  of  60  days  given  him  by  the  act 
to  return  the  writ,  that  he  had  delivered 
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it  to  the  justices  of  the  peace  of  the  hun- 
dred, &c.  (who  are  charged  with  directing 
the  levy  on  the  inhabitant*,)  and  that  they 
had  done  nothing  upon  it :  and  the  Court 
will  oot  thereupon  attach  the  sheriff  for 
not  returning  the  wri  t  ;  bat  the  oext  pro- 
ceeding is  against  the  magistrates  to  oblige 
thera  to  do  their  duty.  Wright  and  An- 
other v.  The  Inhabitants  of  the  Lath  of 
SL  Augustine  in  the  County  of  Kent  E. 
61  G.  3.  267 

2  If  upon  the  execution  of  a  writ  of  capias  ad 
satisfaciendum,  which  requires  the  sheriff 
to  take  and  keep  the  body,  so  that  he  may 
have  it  on  the  return-day  of  the  writ  at 
Westminster  to  satisfy  the  plaintiff's  of 
their  damages,  costs,  and  charges,  the 
sheriff,  before  the  return-day,  receive  the 
mooey  doe  from  his  prisoner,  and  there- 
upon liberate  him,  before  be  has  paid  it 
oyer  in  satisfaction  to^tbe  party  entitled  to 
it,  he  is  answerable  as  for  an  escape;  and 
his  return  under  the  common  tale,  of  cepi 
corpus,  and  that  he  detained  the  prisoner 
until  he  satisfied  him  (the  sheriff,)  the  le- 
fy-money  indorsed  on  the  writ,  which  be 
had  ready,  as  commanded »  &c.  is  of  no 
avail.  Blackford  and  Another,  Execu- 
trix and  Executor  of  Slackford  v.  Aus- 
tin, Sheriff  of  Surrey,  M.  52.  G.  3.    601 

FINE. 

1  No  action  lies  by  the  reversioner  and  own- 
er of  the  inheritance  to  recover  the  val- 
ue of  the  timber,  cut  by  the  deceased  ten- 
ant for  life  after  a  fine  levied  by  ber 
whereby  she  acquired  a  base  fee,  and  be- 
fore the  avoidance  of  such  fine  and  base 
fee  by  the  entry  of  the  reversioner  for 
that  purpose  ;  such  entry  not  revesting 
the  reversioner's  old  estate  by  relation  du 
ring  the  continuance  of  the  base  J re  thus- 
created,  so  as  to  entitle  him  at  law  to  the 
timber  and  other  mesne  profits  take  during 
that  interval.  Even  supposing  that  after 
the  statute  of  limitations  had  run  against 
the  appropriste  action  by  the  reversioner, 
against  the  tenint  for  life,  for  mesne  pro- 
fits, or  for  waste,  upon  the  original  wrong- 
ful act  of  cutting  down  and  converting 
the  trees,  an  action  ot  assumpsit  for  moo- 
ey bad  and  received  for  the  purchase  mo- 
ney of  the  trees  sold,  which  was  in  fact 
paid  to  the  former  tenant  for  life  within 
six  years,  was  maintainable  against  her 
representatives  after  her  death.  Hughes  v. 
Thomas  and  Another,  Executrixes  of 
Ann  Evans,  E.  61.  G.  3.  236 

2  An  actual  entry  is  necessary  to  avoid  a 
fine,  (i.  e.  a  fine  with  proclamations  :)  and 
the  lessor  of  the  plaint  iff  bringing  his  eject- 
ment upon  such  avoidance  must  lay  his 
demise  subsequent  to  >och  entry.  Ber- 
rington  v.  Parkhurst,  H.  10  G.  2   B.  R. 

243 
8  B.  D.  'bein^  tenant  for  09  years  determin- 
able on  bis  life  ;  remainder  to  trustees  to 
preserve  contingent  remainders;  remainder 


to  bis  first  and  other  sons  in  tail  male  $ 
with  remainders  over  ;  it  waa  questioned 
at  first  whether  a  fine  levied  by  the  tenant 
for  years  in  possession,  and  his  eldest  son 
the  first  tenant  in  tail  in  remainder,  was 
void  against  the  remainder-man  over,  by 
reason  that  the  trustees  to  preserve  con- 
tingent remainders,  in  whom  it  was  con- 
tended that  a  present  freehold  waa  vested 
during  the  life  of  the  tenant  for  years, 
were  no  parties  thereto  ;  but  H  waa  held 
afterwards  that  the  truatees  had  a  vested 
and  not  a  contingent  remainder;  and  that 
the  present  freehold  interest  waa  in  them, 
to  commence,  in  possession  upon  the  de- 
termination of  the  term  of  years  by  for- 
feiture or  other  means,  daring  the  life  of 
tenant  for  years;  and  theieby  that  such 
fine  waa  void  against  the  remainder-man. 

ibid. 

4  Neither  is  the  estate  of  sneb  remainderman 
over  discontinued,  or  bis  right  of  entry 
within  five  years  taken  away  by  another 
fine  levied  by  the  daughters  of  the  first 
tenant  in  tail  male;  who  upon  his  death, 
wrongfully  entered  and  were  possessed,  and 
thereby  disseised  the  remainder-man  over. 
Ibid.    243 

FORGERY. 
One  indicted  for  forgery  of  a  note  having 
got  possession  of  and  swallowed  it.  parol 
evidence  was  permitted  to  be  given  of  the 
contents  of  the  note:  and  being  destroyed 
no  notice  was  given  to  produce  it.  Qaere 
8pragge*s  case  before  Bullet,  J.  on  the 
northern  circuit,  cited  415 

FREEHOLD. 
To  an  action  of  treapaas  for  cutting  down 
aad  converting  trees,  which  the  defendant 
justified  as  growing  upon  his  soil  and  free- 
hold, the  plaintiff  replied  that  the  trees 
were  his  freehold,  and  not  the  freehold  of 
the  defendant;  and  this  was  held  to  be 
proved  by  shewing  that  they  grew  on  a 
certain  woody  belt,  15  feet  wide,  which 
surrounded  the  plaintiff's  land,  but  was 
undivided  by  any  fences  from  the  several 
closes  adjoining,  of  which  it  formed  part, 
belonging  to  different  owners;  and  that 
from  time  to  time  the  plaintiff  and  bis  an- 
cestors, at  their  pleasure,  cut  down,  for 
their  own  use,  the  trees  growing  within  the 
belt,  and  that  the  several  owners  of  the 
different  closes  inclosing  the  belt  never  fel- 
led trees  there,  though  they  felled  them  io 
other  parts  of  the  same  closes;  and  that 
when  they  made  sale  of  their  estates,  the 
trees  in  the  belt  were  never  valued  by  their 
agents  because  they  were  reputed  and  con- 
sidered to  belong  to  the  plaintiff  and  his 
ancestors,  in  which  the  several  owners  ac- 
quiesced. Sir  Thomas  Stanley,  Bart.  v. 
White,  T.  51  Q.  3.  441 

FREIGHT, 
See  Insurance,  3, 
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1  The  nmster  of  a  ship  having  contracted  by 
the  bill  of  lading  with  the  shippers  to  de- 
liver goods  to  certain  persons  or  their  as- 
signs, he  or  they  paying  freight  for  the 
same;  the  demanding  and  taking;  of  sach 
goods  from  the  master  by  a  purchaser  and 
assignee  of  the  bill  of  lading,  without  the 
freight  having  been  paid,  is  evidence  of  a 
new  contract  and  promise  on  the  part  of 
sach  purchaser,  as  the  ultimate  appointee 
of  the  shippers  for  the  purpose  of  delivery, 
to  pay  the  freight;  and  he  is  liable  for  the 
amount  in  an  action  of  indebitatus  assump- 
sit brought  against  him  by  the  ship-owner. 
Cock  v.  Tuitor,  E.  61  G.  8. 

2  The  usual  clause  in  a  bill  of  lading,  enga- 
ging the  master  of  the  ship  to  deliver  the 
goods  to  the  consignee  or  bis  assigns,  he 
or  they  paying  freight  for  the  said  goods, 
is  introduced  for  the  benefit  of  the  master 
only,  and  not  for  the  benefit  of  the  con- 
signee; and  therefore  the  master  is  not 
bound  to  the  consignor  to  withhold  the  de- 
livery of  the  goods  unless  the  consignee  or 
his  assigns  pay  the  freight  Nor  does  it 
vary  the  ease  that  the  consignor  was  al- 
so tbe  charterer  of  the  ship.  Skenhard  v. 
Be  Bernales,  E.  51  G.  8.  277 

See  further  Charter-party.  2. 

FRIENDLY  SOCIETIES. 
Id  order  to  prevent  tbe  settlement  of  an  ap- 
prentice bound  to  a  master  who  was  resi- 
ding in  tbe  parish  under  a  certificate  from 
a  ^friendly  society,  by  virtue  of  tbe  stat 
88  G.  8  c  54.  it  is  not  sufficient  for  the  cer- 
tificated parish  merely  to  produce  the  cer- 
tificate upon  appeal  to  the  sessions  from  an 
order  of  removal  of  the  apprentice  to  such 
parish,  but  they  must  also  shew  that  soeb 
certificate  had  been  delivered  to  the  parish 
officers,  as  mentioned  in  sec.  17.  of  the 
act,  before  the  service  of  tbe  apprentice. 
The  King  v.  The  Inhabitants  of  Egre- 
mont,  T.  61  G.  8.  404 

GAME, 
See  Hunting. 

GUARANTEE, 
Bee  Pleading,  10. 

HABEAS   CORPUS, 
See  Pressing. 

HABEAS  CORPUS 
The  Court  upon  affidavit  laid  before  them, 
suggesting  probable  cause  to  believe  that 
a  helpless  and  ignorant  foreigner  was 
brought  into  this  country,  and  axbibited  for 
money,  against  her  consent,  by  those  in 
whose  keeping  she  was,  granted  a  rule 
upon  her  keepers  to  shew  cause  why  a 
writ  of  habeas  corpus  should  not  issue  to 
bring  her  before  the  Court,  and  directed 
an  examination  to  be  taken  of  her  in  the 
mean  time  before  tbe  coroner  and  attor- 
ney of  the  Court,  in  tbe  presence  of  prop- 
er persons  deputed  by  the  persons  apply- 


ing for  the  writ,  and  by  those  against  whom 
it  was  prayed.  Hottentot  Venus*s  Ca*e, 
M.  61  G.  8.  107 

HIGHWAY. 

See  Nuisance,  1. 

1  The  general  highway  act  18  G.  8.  c.  78.  s. 
27.  &.  29  ,  authorizing  surveyors  of  high- 
ways to  take  and  carry  the  refuse  stones 
from  quarries  for  the  repair  of  tbe  high- 
ways, making  satisfaction  for  damages 
done  to  tbe  lands  of  any  person,  by  carrying 
away  tbe  same;  and  directing  that  if  the 
surveyors  cannot  agree  with  tbe  land  owners 
upon  the  amoant  of  such  satisfaction,  it 
shall  be  settled  and  ascertained  by  an  or* 
der  of  justices;  end  providing  further,  that 
no  plaintiff  shall  recover  fur  any  trespass, 
etc.  if  tender  of  sufficient  amends  be  made 
before  action  brought;  and  that  in  case 
ne  such  tender  be  made,  the  defendant  by 
leave  of  court,  before  issue  joined  may 
pay  meoey  into  court :  held  that  survey- 
ors having  broken  a  new  way  over  the 
plaintiff'*  land,  in  order  to  carry  aucb  ma- 
terials for  repair,  in  a  case  where  an  old 
but  circuitous  road  existed  before  ;  and 
having  after  the  damage  done,  and  after 
an  action  of  trespass  brought  against  them, 
paid  money  into  court  by  way  of  amends ; 
the  sufficiency  of  soch  amends  cannot  be 
questioned  at  nisi  prius  :  the  statute  hav- 
ing referred  the  quantum  of  amends,  if 
not  agreed  upon,  to  the  decision  of  jus- 
tices of  the  pence.  But  it  seems  to  be 
competent  to  the  plaintiff  in  such  action 
to  shew  that  the  making  of  such  new  road 
over  his  land  was  malicioosly  or  wantonly 
done  by  the  surveyors,  and  not  for  the  ne- 
cessary or  convenient  carriage  of  the  ma- 
terials over  the  land  for  the  purposes  of 
the  act ;  and  in  such  case  he  would  not  be 
concluded  by  the  amends  tendered  or  paid 
into  court.  Boyfield  v.  Porter  and  Ano- 
ther, H.  61  G.  8.  110 

2  A  presentment  by  a  magistrate  under  the 
statute  18  G.  8.  e.  78.  a.  24.  of  a  nuisance 
in  a  highway,  most  allege  the  offence  to 
be  done  against  the  form  of  the  statute  ; 
and  it  is  not  eooogh  to  state  that  the  ma- 
gistrate, by  virtue  of  the  act,  &c.  present- 
ed, &  6.  The  King  v.  Winter,  H.  61 
G.  8.  187 

HOTCHPOT  INTEREST, 
&e  Insuaancs,  12. 

HUE  AND  CRY. 

In  following  up  a  writ  of  execution  to  its 
consummation  under  the  statute  of  hue 
and  cry  8  G.  2.  c.  16,  which  the  subsequent 
statute  of  the  19  G.  2.  c.  84,  refers  to  and 
adopts  as  the  mode  of  proceeding  in  esse 
of  a  penalty  recovered  by  the  executor 
of  a  revenue  officer,  killed  in  the  pursuit 
of  smugglers,  against  the  inhabitants  of 
the  hundred,  (or  of  a  lath  in  Kent,)  it  is 
sufficient  for  the  sheriff  to  whom  the  writ 
had  been  delivered   to  return,  even  after 
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the  expiratioD  of  60  da ys  given  him  by  the 
net  to  return  the  writ,  that  be  had  deliver- 
ed it  to  the  justice*  of  the  peace  of  the 
hundred,  &c.  (who  are  charged  with  di- 
recting the  levy  on  the  inhabitant*,)  and 
that  they  had  done  nothing  npon  it:  and 
the  Court  will  not  thereupon  attach  the 
sheriff  for  not  returning  the  writ,  but  the 
next  proceeding  is  againat  the  magistrates 
to  oblige  them  to  do  their  duty.  Wright 
and  Another  v.  The  Inhabitants  of  the 
Lath  of  St.  Augustine  in  the  Company  of 
Kent,  E.  61  G.  S.  267 

HUNTING. 

The  plaintiff's  dogs  having  hunted  and 
caught  on  the  defendant's  land,  a  hare  start- 
ed on  the  land  of  another,  the  property  is 
thereby  vested  in  the  plaintiff,  who  may 
maintain  trespass  against  the  defendant  for 
afterwards  taking  away  the  bare.  And  so 
it  would  be,  though  the  bare,  being  ouite 
spent,  had  been  caught  by  a  labourer  of  the 
defendant  for  the  benefit  of  the  hunters. 
Churchward  v.  Studdy,  T.  61  G.  3.    403 

HUSBAND  AND  WIFE. 

1  A  wife  may  sue  a  supplicavit  in  Chancery 
against  her  husband,  to  find  sureties  not 
to  beat  or  evil  iotreat  her,  aliter  qnam 
causa  regiminis  et  castigatioois.  Lord 
Vane's  Cau,  H.  17  G.  2.  96 

2  The  facts  stated  in  the  articles  are  to  be 
considered  as  true  till  the  contrary  appears 
upon  a  proper  prosecution.  ib. 

3  Where  there  are  articles  of  separation  be- 
tween the  husband  and  wife,  if  the  hus- 
band afterwards  confine  her,  she  may  have 
a  habeas  corpus,  and  be  set  at  liberty. 
Listor*t  Case,  T.  8  G.  1.  97 

IMPRESS, 
See  Pressing. 
A  carpenter  belonging  to  a  vessel  employed 
in  the  coal  and  coasting  trade  is  not  ex- 
empted from  being  impressed  by  any  stat- 
ute now  io  force.  Ex  parte  Boggin,  E. 
61 G.  8.  268 

INCLOSURE. 
See  Common,  2. 
Where  an  appeal  16  the  sessions  was  against 
the  sufficiency  of  an  allotment  onder  an 
inclosure  act,  and  it  appeared  that  the 
ground  was  staked  out  in  March  when 
the  appellant  took  possession  of  and  crop- 
ped it,  thoogh  no  final  award  was  made  of 
it  by  the  commissioners  till  long  after- 
wards; yet  an  appeal  lodged  at  the  Octo- 
ber sessions  waa  held  to  be  out  of  time; 
and  this,  though  a  small  part  of  the  allot- 
ment was,  with  the  appellant's  consent, 
exchanged  so  late  as  in  July.  The  King 
v.  The  Justices  of  Wilts,  H.  61  G.  8. 

180 

INDEMNITY. 
See  Pleading,  10. 


INDEMNITY  ACT,  {Annual.) 
8ee  Corporation,  6. 

INDIA  BOND, 
See  Bond,  1. 

INDICTMENT, 

See  Perjury. 

Presentment. 

1  An  indictment  will  not  lie  for  conspiring 
to  commit  a  civil  trespass  upon  property, 
by  agreeing  to  go,  and  by  going;  into  a 
preserve  of  bares,  the  property  of  anoth- 
er, for  the  purpose  of  snaring  them; 
though  alleged  to  be  done  in  the  night  by 
the  defendants,  armed  with  offensive 
weapons  for  the  purpose  of  opposing  re- 
sistance to  aoy  endeavours  to  apprehend 
or  obstruct  them.  The  King  v.  Turner 
and  Othere,  H.  61  G.  8.  123 

2  Indietmeot  against  >  several,  for  conspiring 
together,  by  indirect  means,  to  prevent  one 
H.  B.  from  exercising  the  trade  of  a  tai- 
lor, held  well.  Rex  v.  Eccles  and  Ott- 
ers, M.  24  G.  3.  B.  R.  124 

3  The  Court  refused  a  certiorari  to  remove 
an  indictment  for  a  misdemeanor,  and 
proceedings  thereon  at  the  assizes,  after 
conviction  and  before  judgment,  which 
was  prayed  for  the  purpose  of  applying 
for  a  new  trial,  on  the  Judge's  report  of 
the  evidence,  upon  the  ground  that  the 
verdict  was  against  evidence  and  the 
Judge's  direction.  The  King  v.  The  In- 
habitants of  the  County  of  Oxford,  E.  51 
G.  3.  270 

4  Where  two  conspire,  and  one  dies,  the  oth- 
er may  be  still  indicted  for  the  conspiracy. 
The  King  v.  MchoU,  M.  17  G.  2.       26S 

6  A  cettiorari  will  not  lie  to  the  sessions  to 
remove  a  conviction  for  a  misdemeanor  be- 
fore judgment;  for  the  fine  being  uncer- 
tain, the  Court  above  cannot  tell  how  to 
assess  it.  Otherwise  where  the  punish- 
ment is  certain.  The  King  v.  ATcAofr, 
M   18  G.  2.  259 

6  The  exchanging  guineas  for  bank-notes, 
taking  the  guineas  in  such  exchange  at  a 
higher  value  than  they  were  current  for  by 
the  king's  proclamation,  is  not  an  offence 
against  the  staL  5  &  6  Ed.  6.  c.  19.  The 
King  v.  De  Yonge,  T.  51  G.  3.  472 

7  A  great  number  of  persons  at  Birming- 
ham. (2500)  admitting  of  an  extenaiou  to 
20,000,  covenated  by  a  deed  of  copartner- 
ahip  to  raise  a  large  capital  (20,000/.)  by 
small  subscriptions  of  I/,  for  each  share  for 
the  purpose  of  baying  corn,  grinding  it, 
making  bread,  and  dealing  in  and  distribut- 
ing flour  or  bread  amongst  the  partners,  un- 
der the  name  and  firm  ol  T%e  Birmingham 
Flour  and  Bread  Company  ;  and  under 
the  management  of  a  committee;  and  cove- 
nanted that  no  partner  ahould  hold  mora 
than  20  shares  unless  the  same  should 
come  to  him  by  marriage,  &c  or  act  of 
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law;  and  that  each  member  should  week- 
ly purchase  of  the  copartnership  a  certain 
quantity  of  bread  or  floor,  not  exceeding 
la.  io  value  for  each  share,  as  the  commit- 
tee shoold  appoint;  and  that  no  partner 
should  assign  bis  share,  an  less  the  assignee 
should  enter  into  covenant  with  the  other 
partners  for  the  performance  of  all  cove- 
nants in  the  oiiginal  deed;  and  that  the 
majority  of  partners  at  a  public  meeting 
ma?  make  by-laws  to  bind  the  whole. 

And  opon  an  indictment  against  several 
of  the  partners,  charging  them,  upon  the 
stat.  6  G  1.  c.  18.  s.  18.  &  19.,  as  for  a 
public  nuisance,  with  intending  to  preju- 
dice and  aggrieve  divers  of  ihe  king's  sub- 
jects in  their  trade  and  commerce,  under 
false  pretences  of  the  public  good,  by  sab- 
scribing,  collecting  and  raising,  and  also  by 
making  subscriptions  towards  raising  a  large 
siim  for  establishing  a  new  and  unlawful 
undertaking,  tending  to  the  common  griev- 
ance, &c  of  great  numbers  of  the  king's 
subjects  in  their  trade  and  commerce,  i. 
e.  making  subscriptions  towards  raising 
20,000/.  in  20,000  shares  (for  the  purpose 
of  baying  corn,  and  grinding  and  making 
it  into  flour  and  bread,  and  dealing  in  and 
distributing  the  same;  and  also  with  pre- 
suming to  act  aa  a  corporate  body,  and  pre- 
tending to  raise  a  transferable  and  assigna- 
ble stock  for  the  same  purposes; 

The  jury  having  found  specially,  that  the 
company  was  originally,)  during  the  high 
price  of  provisions)  instituted  from  laud- 
able motives,  and  for  the  purpose  of  more 
regularly  supplying  the  town  of  Bs  and 
the  neighbourhood  with  flour  and  bread,  and 
that  the  same  woe  originally,  and  still  is 
beneficial  to  the  inhabitants  at  large ,  but 
is  (t  e.  at  the  time  of  finding  the  speciul 
verdict,  which  does  not  include  the  time  of 
the  offence  charged  in  the  indictment)  pre- 
judicial to  the  bakers  and  millers  of  the 
town  snd  neighbourhood  in  their  trades: 

The  Court  gave  judgment  for  the  defend- 
ants, considering  the  case  not  to  be  within 
the  stat.  6.  G.  1.  o.  18.  s.  18  &  19.,  on 
which  the  indictment  was  framed.    For, 

lat,  The  fact  of  any  noisance!is  negatived 
by  the  special  verdict,  during  the  time  to 
which  the  offence  charged  relates. 

2dly,  Though  the  defendants  are  found  to 
have  raised  a  large  capital  by  small  sub- 
scriptions, which  is  one  ingredient  of  a 
nuisance  mentioned  in  the  aet ;  i  e.  where 
referable  to  nndei takings  prohibited  by  the 
act;  and  though  the  shares  were  made 
transferable  to  a  certain  extent,  (but  to  a 
certain  extent  only)  i.  e.  upon  the  vendee's 
entering  into  similar  covenants  with  the  ori- 
ginal partnera,  which  may  be  another  in- 
gredient of  a  nuisance  in  the  act;  and 
though  the  defendants  have  assumed  cer- 
tain equivocal  indicia  of  a  corporation,  i.  e. 
the  taking  a  common  name  (though  this 
was  not  found  by  the  jury,)  having  a  manag- 
ing committee,  general   meetings,  and  a 


power  to  make  by-laws;  yet  all  these  things 
being  done  for  the  purpose  of  buying  corn  . 
and  making  it  into  flour  and  bread  for  the 
supply  of  the  partners;  which  does  not  upon 
the  face  of  it,  appear  to  be  a  dangerous  and 
mischievous  undertaking,  tending  to  tbe 
common  grievance,  &c.  nor  is  it  found  in 
'fact  so  to  be;  and  not  being  one  of  the  spe- 
cific nuisances  prohibited  by  the  statute; 
namely,  the  acting  or  pretending  to  act  as  a 
body  corporate;  in  the  raising  or  pretending 
to  raise  transferable  slock;  (even  if  that  be 
a  nuisance  per  se  within  the  act,  without 
reference  to  tbe  nature  of  the  undertak- 
ing;) the  transferring  or  pretending  to 
transfer  any  shares  in  such  stock  without 
authority  by  statute ;  the  acting  or  pretend- 
ing to  act  under  any  charter  granted  for 
special  and  different  purples  by  persons 
using  such  charter  for  raising  or  transferring 
stock;  or  so  acting  under  any  obsolete 
charter,  become  void  or  voidable  by  non- 
user,  abuser,  or  dissolution:  it  is  not 
within  tbe  terms  and  intent  of  the  nui- 
sances created  by  that  statute.  The  King 
v.  Webb,  Barber,  Townshend,  Parkes, 
Ledsam,  Warner,  Pr  tic  het  and  Godring- 
ton,  T.  61  G.  8.  8.  474 

INFANT. 

The  Court  refused,  on  motion,  to  discharge 
an  infant  plaintiff,  who  had  sued  without 
procbein  amy  or  guardian,  and  was  iu 
execution  for  the  costs.  Finley  v.  Jovale, 
M  61  G.  8.  19 

INFERIOR  COURT. 
See  Costs,  10,  12. 

INFORMATION. 

1  A  criminal  information  may  be  moved  for 
against  magistrates,  for  misconduct  in  tbe 
execution  of  their  offices,  in  the  second 
term  after  the  offence  committed ,  there  be- 
ing no  intervening  assizes.  The  King  v. 
T.  Harris  and  Another,  H.  61  G.  8.  H2 

2  Bat  the  Court  will  not  grant  a  rule  nisi  for 
a  criminal  informuilon  against  a  magistrate 
so  Jate  in  the  second  term  after  the  imput- 
ed offence,  as  to  preclude  him  from  tbe 
opportunity  of  shewing  cause  against  it  in 
the  same  term.  The  King  v.  Marshall 
and  Grantham,  H.  61  G.  8.  166 

INHERITANCE, 
See  Action  on  the  Casje,  6. 

INQUIRY,  WRIT  OF. 

1  Leave  given  to  the  plaintiff  in  debt  on  bond 
conditioned  to  perform  an  award,  after 
judgmeut  recovered,  to  execute  a  writ  of 
inquiry  upoo  tbe  stat.  8  «te  9  W.  8.  c.  11. 
s.  8,  after  a  writ  of  error  allowed,  and  to 
sign  a  new  judgment  on  tbe  terms  of  pay- 
ing costs  and  putting  tbe  defendant  in 
statu  quo,  &c.  Hanbury  v,  Guest,  T. 
61  G.  8.  472 

2  The  court  would  not  direct  a  writ  of  in- 
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quiry  to  be  executed  after  judgment  by  de- 
fault in  nn  action  of  debt ;  bat  referred  it 
to  the  Master  to  ascertain  what  was  doe, 
upon  the  application  of  the  defendant  after 
execution  executed.  Taylor  v.  Capper, 
T.  51  G.  8.  490 

8  After  judgment  by  default  m  an  action  of 
indebitatus  assumpsit,  to  recover  del  cre- 
dere conmis<ions  for  guaranteeing  •urns  in- 
sured upon  policies;  which  commissions 
are  due  upon  entering  into  the  contract  of 
guaranty ;  the  defendant  cannot  set-off  in 
reduction  of  damages  the  amonnt  of  losses 
not  indemnified,  druthers  v.  Graham, 
M.  52  G.  *.  550 

la  covenant  upon  a  deed  of  indemnity  where- 
by the  plaintiffs  covenanted  to  indemnify 
the  Bank  of  England  against  advances  to 
L.  and  B.  on  hills  of  exchange,  to  the 
amount  of  100.000/ ,  and  the  defendant 
and  others  agreed  to  indemnify  the 
plaintiffs  to  the  same  amount  in  certain  ali- 
quot proportions,  of  which  the  defendant's 
proportion  was  5000/.;  and  the  plaintiffs 
alleged,  that  they  had  been  obliged  to  pay 
the  whole  100,000/.  to  the  Bank,  aad  de- 
manded of  the  defendant  his  proportion  of 
5000/. ;  in  which  action  the  plaintiffs  had 
judgment  upon  demurrer;  the  Court  refus- 
ed to  refer  it  to  the  Master  to  compute  the 
principal  and  interfstdueoothedeed:  con- 
sidering that  it  was  not  a  mere  question  of 
computation  of  principal  and  interest,  but 
that  it  was  open  to  the  defendant  before 
the  sheriff's  jury  to  enter  into  questions  of 
collateral  satisfaction  of  the  plaintiffs*  de- 
mand from  securities  and  effects  of  L. 
and  B.,  the  principals  in  their  hands. 
Denuon  and  Others  v.  Mair,  M.  52.  G. 
3.  675 

INSOLVENT  DEBTOR. 

1  An  insolvent  debtor  may  be  brought  up 
after  the  ordinary  time  allowed,  on  affidavit 
of  his  ignorance*  of  the  creditor's  place  of 
abode  till  recently  before  his  application, 
within  the  saving  clause  of  the  statute  39 
G.  8.  o.  5.  s.  5.  The  King  v.  Wakefield, 
T.  50  G.  8.  105 

2  One  convicted  upon  an  indictment  for  an 
assault,  who,  upon  reference  to  the  king's 
coronor  and  attorney,  was  directed  by  the 
award  to  pay  so  much  for  costs,  and  so 
much  for  compensation  to  the  prosecutrix, 
is  entitled  to  be  discharged  as  an  insolvent 
debtor  under  the  lords'  act,  32  G.  2.  c.  28, 
without  the  aid  of  the  statute  S3  G.  8  c. 
5.  ibid. 

INSURANCE. 
1  After  an  order  made  by  the  king  in  council 
on  the  2d,  and  gazetted  on  the  5th-  of 
September,  1807,  to  detain  and  bring  into 
port  all  Danish  vessels,  a  hired  armed  ship 
of  hie  mojesty  took  off  Lisbon,  on  the  10th, 
and  earned  in  thither,  a  Vanish  vessel: 
and  without  instituting  any  proceeding  in 
the  admiralty  court  there,  though  Portugal 
was  an  ally  with  England  in  the  war, 


sold  her  cargo  to  defray  the  expeoee  of  re- 
pairs, and  took  in  a  loading  on  freight  for 
London,  with  which  she  sailed  on  the  3d 
Jiouember,  on  which  day  hostilities   were 
declared  against  Denmark  by  another  order 
of  council:  and  on  the  12tb  of  November 
an    insurance  was  made  by  order  of  the 
prise  agent  appointed  by  the  captors,   in 
consequence  of  a  letter  written  by  him  in 
October,  before  the  declaration  of  hostili- 
ties, directing  the  plaintiff  to   insure  "for 
say  account  the  Danish  vessel  Knud  Ter- 
keleon,  which  has  been  detained  by  hi*  ma- 
jesty** armed  ship  Duchess  of  Bedford,  and 
for  which  lam  authorized  to  act  as  agent;" 
and  coo  eluding  with  expressing  the  agent's 
confidence,  that  the  plaintiff  would  «do  the 
beat  for  the  interest  of  the  concerned  :  ami 
after    such  insurance   was    affected,   the 
king,  by  another  order  of  council,  reciting 
the  circumstance,  adopted  the  ioso ranee. 
Held  that  bis  msjesty,  having  a  lawful  pos- 
session of  the  captured  vessel  through  the 
act  of  his  officers  and  servants,  whose  pos- 
session was  legalized  by  the  previous  order 
to  detain  Danish  vessels,  whether  known 
to  them  or  not  st  the  time  of  the   capture, 
had  an  insurable  interest  therein:  and  that 
it  was  competent  for  him  to  adopt   the  in- 
surance made  by  order  of  the  agent,  ap- 
pointed by  the  captors;  whose  letter  of  in- 
structions to  insure  for  his  account  was 
sent  in  his  general  character  of  agent  for 
the  capturing  ship,  and  permitted  by  the 
terms  of  it  an  insurance  to  be  effected  for 
the  benefit  of  any  who  might   ultimately 
appear  to  be  interested ;  and  none  other  but 
his  majesty  having  an  interest  in  the  vessel 
sensed  before  the  declaration  of  hostilities 
and  order  for  reprisals.     Routh  v.  Thomp- 
son, H.  51  G.  8.  144 
2  An  American,  properly  licenced  to  export 
saltpetre  from  Calcutta  to  America,  having 
insured  it  for  the  voyage:  the  ship   was 
seized  by  the  captain  of  a  British  ship  of 
war  at  the  Cape  of  Good  Hope,  and  the 
cargo  condemned,  unshipped,  and  sold  by 
order  of  the    Court  of  Admiralty   there, 
whose  sentence  waa  afterwards  reversed 
on  appeal  here,  and  the  property  ordered 
to  be  restored,  or  its  value  paid  to  the 
owner,  though  upon  payment  of  the  cap- 
tor's costs.     Held,  that  the  assured  roi^bt 
recover  aa  for  a  total   loss,  without   notice 
of  abandonment;  the  thing  insured  being 
wholly  lost  to  the  owner  by  the  unshipping 
and  sale  of  the  commodity  at   the    Ctpe 
under  the  order  of  the  Court  there:  aod 
that  each  loss  was  recoverable  against  the 
underwriters,  on  a  count  alleging  it  to  have 
happeaod  by  the  unlawful  seizure  and  de- 
tention of  a  British  ship  of  war:  however 
questionable  it  might   have  been,  if  notice 
of  abandonment      had    been    necessary, 
whether  such  a  notice,  not  given  till  after 
the  receipt  of  a  second   letter   from  the 
Cape,  announcing  the  condemnation,  laud- 
ing, and  sale  of  the  goods,  were  in  time; 
when  a  prior  letter  of  id  vice  had  stated 
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the  seizure  and  detention,  on  which  no 
notice  bad  been  given.  And  held,  that 
the  Coort  of  Appeal  allowing  tho  captor 
hie  costs,  on  a  reversal  of  the  sentence  of 
condemnation,  did  not  the  leas  shew  the 
original  seizure  and  detention  to  be  unlaw- 
ful, as  alleged  in  the  count.  Mullelt  and 
Another  v.  Shedden,  H.  61  G.  8.  168 

8  The  valuation  upon  a  freight  policy  of  in- 
surance is  calculated  upon  all  the  goods 
the  ship  is  intended  to  carry  upon  the  voy- 
age insured ;  and  if  by  a  peril  insured 
against  the  ship  be  loot,  when  part  only  of 
the  goods,  the  freight  of  which  was  intend- 
ed to  be  covered,  was  on  board,  the  val- 
uation must  be  opened,  and  the  assured 
can  only  recover  as  for  that  proportional 
share.  As  where  freight,  valued  at  6000/. 
wan  insured  on  a  ship  from  any  port  or 
ports  in  Hayti  to  Liverpool;  and  the  ship, 
which  bad  sailed  with  goods  from  Liver- 
pool  to  Hayti  on  a  voyage  of  barter,  after 
exchanging  a  part  of  her  outward  cargo 
for  66  bales  of  cotton  at  one  port  of  Hayti, 
proceeded  with  the  same  to  another  port, 
for  the  purpose  of  making  a  similar  barter 
of  the  rest  of  the  outward  cargo,  but  was 
lost  by  a  peril  of  tho  aea  before  it  was  ef- 
fected; the  assured  was  only  entitled  to 
recover  for  the  freight  of  the-55  bales  of 
the  return  cargo  on  board;  though  there 
waa  a  moral  certainty  at  the  time,  that  the 
remaining  part  of  her  outward  cargo  would, 
except  ior  the  loss,  have  been  exchanged 
for  a  full  return  cargo;  for  shortly  aAerthe 
loaa  of  the  ship,  the  goods  saved  from  the 
wreck  were  in  fact  exchanged  for  more 
produce  than  was  sufficient  to  have  cover- 
e  1  the  freight  insured. 

But  if  there  be  a  loss  by  a  peril  insured 
againat,  of  the  whole  subject-matter  of  the 
insurance  to  which  tho  valuation  applied, 
as  of  all  the  intended  freight,  where  toe  in- 
surance is  on  freight,  the  valuation  in  the 
policy  will  not  be  opened. 

And  in  an  action  on  a  freight  policy,  it 
aeema  sufficient  to  prove  a  contract  under 
which  the  ship-owner  would  have  been 
entitled  to  demand  freight  if  the  voyage 
were  not  stopped  by  a  peril  insured  against. 
Forbes  v.  Aspinall,  H.  61  G.  3.  166 

4  A  native  Spaniard,  domiciled  here  in  time 
of  war  between  this  country  and  Spain, 
having  been  licensed  in  general  terms  by 
the  king  to  ship  goods  in  a  neutral  vesael 
from  hence  to  certain  porta  in  Spain9 
such  commerce  is  legalized  for  all  purpo- 
ses of  its  due  and  effectual  prosecution, 
e  ither  for  the  benefit  of  the  party  himself 
or  of  his  correspondents,  though  residing 
in  the  enemy's  country;  and  such  goods 
may,  therefore,  be  insured  by  bim,  either 
on  his  own  account,  or  as  agent  for  them  ; 
and  he  may  sue  and  recover  upon  the  pol- 
icy in  his  own  name  in  case  of  a  loss  by 
capture;  and  thij,  though  the  prize,  which 
was  taken  by  a  French  privateer,  (France 
being  a  co-belligerent  with  Spain  in  the 
war,  and  both  governments  having  ieaued 
Vol.  VII.  76 


similar  decrees  against  Urifu/ioDmmeree,) 
was  afterwards  condemned  by  a  French 
consular  court  then  sitting  in  a  port  of 
8pain,  into  which  the  prize  was  carried: 
for  in  respect  of  the  purposes  of  such  licens- 
ed trading,  the  subjects  of  Spain  concern- 
ed in  it  are  to  be  regarded  as  British  sub- 
jects.    Usparicha  v.  Noble,  H.  61  G.  3. 

171 

6  British  goods  on  board  a  neutral  ship,  be- 
ing insured  from  London  to  any  ports  or 
places  of  discharge  on  the  continent,  &o. 
with  liberty  to  carry  simulated  papers,  &c. 
free  of  capture  or  seizure  in  her  port  or 
ports  of  discharge;  and  the  ship  having  re- 
ceived instructions  to  proceed  to  the  river 
Jahde  with  a  supercargo,  who,  when  arriv- 
ed there,  was  to  go  to  Varel  which  lies 
80  miles  op  the  river,  and  there  give  no- 
tice to  a  correspondent  of  the  ship's  arri- 
val, and  receive  directions  where  thegooda 
might  most  safely  be  landed;  Varel  and 
the  whole  adjacent  country  being  then  oc- 
cupied by  the  enemy:  held  that  a  seizure 
by  the  enemy  in  boats  from  the  shore  while 
the  ship  was  lying  on  and  off  in  the  middle 
of  the  river,  16  miles  up,  where  it  is  two 
miles  wide,  waitiog  for  directions  from  the 
supercargo,  who  bad  gone  up  to  Varel  to 
get  instructions  where  to  land  the  cargo, 
was  a  seizure  in  a  port  of  discharge  with- 
in the  exemption  in  the  policy:  for  the  in- 
tention of  the  contracting  parlies  was  plain- 
ly to  exempt  the  underwriters  from  land 
risks  in  any  such  port  of  discharge,  leav- 
ing them  subject  only  to  sea  risks;  and 
therefore,  the  word  port  must  be  taken  in 
its  general  and  most  extensive  sense,  as 
contradistinguished  from  the  high  seas, 
with  reference  to  the  subject-matter; 
though  the  place  where  the  seizure  was 
made  waa  not  ordinarily  denominated  a 
port,  nor  were  goods  used  to  be  landed 
there  in  the  accustomed  course  of  com- 
merce.    Jarman  v.  Coape,  £.  61  G.  8. 

199 

6  If  a  neutral  American  ship,,  insured  here, 
be  captured  by  a  French  ship,  and  con- 
demned in  a  French  court  as  prise,  upon 
the  express  ground  stated  in  the  sentence 
of  condemnation  (which  is  evidence  for 
this  purpose,)  that  the  ship  was  not  prop- 
erly documented  according  to  the  existing 
treaty  between  France  and  the  United 
States  of  America,  (conjointly  with  the 
suppression  of  papers  by  the  captain  after 
the  capture  ;  ou  which  no  opinion  waa  giv- 
en by  the  court);  the  neutral  assured  can- 
not recover  their  loss  against  the  British 
underwriter,  although  there  was  no  war- 
ranty or  representation  that  the  ship  waa 
American;  the  neglect  of  the  ship-owners 
themselves,  who  are  bound  at  their  peril 
to  provide  proper  national  documents  for 
their  ship,  being  in  such  a  case  the  effi- 
cient cause  of  the  loss.  Neither  can  the 
agent  of  the  assured,  some  of  whom  were 
also  interested  in  the  cargo  aa  well  as  the 
ship,  recover  for  the  lost  of  the  cargo  in- 
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wired,  which  was  also  condemned  at  the 
same  time  aod  for  the  tame  reason  ;  such 
assured  of  the  goods  being  implicated  in  the 
same  neglect  in  their  character  of  ship-own- 
ers. But  it  is  otherwise  in  the  case  of  a 
mere  assured  of  goods,  who  is  not  answer- 
able for  the  proper  documenting  of  the  ship, 
without  a  warranty  or  representation  of  ber 
national  character.  Bell  and  Other*  v. 
Car  stairs,  T.  61  6.  8.  460 

7  A  ship  being  obliged  to  pot  into  a  place  of 
safety  in  the  course  of  her  voyage,  in  con- 
sequence of  damage  incurred  by  a  sea  per- 
il; if  the  owner  do  not  abandon,  bat  merely 
apply  to  the  underwriters  for  directions 
how  to  proceed  upon  an  estimate  of  the 
eipences  of  repair,  who  decline  interfering, 
he  cannot  afterwards  convert  it  into  a  to- 
tal loss,  on  account  of  the  expences  of  the 
salvage  being  found  in  the  result  to  have 
exceeded  the  value  of  the  ship,  which  was 
ultimately  sold  in  the  place  into  which  she 
had  been  driven  by  distress,  though  the 
sale  was  directed  by  the  assured  to  be  made 
on  account  of  all  concerned.  Martin  v. 
Crokatt,  M.  52  G.  3.  499 

8  If  a  ship  be  insured  at  and  from  a  certain 
place,  where  in  fact  she  is  not  at  the  time, 
but  arrives  there,  after  some  interval;  (but 
the  fact  is  not  communicated  to  the  under- 
writers, who  do  not  call  for  information  on 
the  subject;)  it  is  a  question  for  the  jury, 
whether  the  delay  which  intervened  mate- 
rially varied  the  risk;  and  tbey  held  it  did 
not  in  a  case  where  the  insurance  being  ef- 
fected on  the  13th  of  August ,  in  London, 
on  goods  at  and  from  Heligoland  to  the 
Baltic,  and  the  vessel  did  not  sail  from  the 
Thames  till  the  27th,  to  which  was  to  be 
added  the  further  time  for  reaching  He- 
ligoland.   Hull  v.  Cooper,  M.  52  G.  3. 

506 

9  Where  in  a  policy  of  insurance  on  a  voy- 
age up  the  Mediterranean,  on  the  coast  of 
Spain,  the  underwriters  stipulated  that 
they  would  not  be  liable  higher  up  the  Med- 
iterranean than  Tarragona,  the  assured 
could  not  recover  where  the  captain  of  the 
ahip,  through  entire  ignorance  of  the  coast, 
when  the  occasion  and  the  terms  of  the 
policy  required  him  to  distinguish,  went 
into  Barcelona,  an  enemy's  port,  which  is 
higher  up  tbun  Tarragona ;  for  this  was 
either  a  deviation  without  any  just  cause, 
(and  on  this  ground  the  plaintiff  was  held 
not  entitled  to  any  return  of  premium;)  or 
theie  was  a  .failure  of  an  implied  warranty 
on  the- pel*! of  fh4  assured,  that  a  captain 
and  crew  of  competent  skill  and  knowledge 
for  th*  dfcolaroel  'purpose  of  the   voyage 

•  should  be  provided.  Tait  v.  Levi,  M.  52 
G.  8.    ..-•    i   '  •  607 

10  A  wrong  description  of  the  person,  to  whom 
a  licence  from  the  crown  to  trade  with  the 
enemy  i«  granted  invalidates  it.  As  where 
be  was  described  to  be  •*  of  London,  mer- 
chant; whereas  he  was  resident  at  the 
time  at  Heligoland^  from  whence  he  pass- 
ed into  Germany,  intending  to  return  im- 


mediately and  settle  in  London,    Klin- 
gender  v.  Bond,  M.  62  G.  S.  506 

11  An  insurance  was  effected  on  good*  on 
board  ship  or  ships  from  the  Canary  Is- 
lands to  London  ;  and  at  the  time  the  as- 
sured'a  agent,  who  effected  the  policy, 
knew  that  one  of  the  ship  or  ships  was 
named  the  President ;  and  at  the  same 
time  there  was  a  paper  of  communication 
stack  up  at  Lloyd's,  that  "  the  Howard, 
Marsh,  arrived  off  Dover  from  Teneriffe ; 
sailed  24tb  ult  ;  on  the  27th,  off  the  Sel- 
vages, fell  in  with  the  President,  Ovens, 
from  Latarette,  deep  and  leaky:**  But 
the  agent  did  not  communicate  his  know- 
ledge of  the  ship's  name  to  the  underwri- 
ters :  held  that  the  policy  was  thereby 
avoided,  though  the  intelligence  afterwards 
turned  out  to  be  false.  Lynch  v.  Duns- 
ford,  in  Error,  M.  62  G.  3.  613 

12  The  ship  Ross,  belonging  to  the  plaintiffs, 
and  the  ship  Atlantic,  (on  which  this 
question  ntose)  to  Fisher  and  Co.,  and  the 
cargoes  to  other  persons,  were  insured  on  a 
former  voyage,  and  captured  by  the  Span- 
iards, and  carried  into  Spain;  and  the 
underwriters  upon  the  Atlantic,  of  tchom 
the  defendant  was  one,  paid  as  for  a  total 
loss.  But  while  proceedings  for  condemna- 
tion were  pending  in  the  Pi  me  Court  in 
Spain,  Cowan,  (residing  there)  having 
been  severally  empowered  by  the  different 
owners  to  claim  restitution,  and  to  enter  in- 
to compromise  with  the  captors  for  giving 
up  part  of  the  cargoes  on  the  restitution  of 
the  remainder  and  of  the  ships,  and  to  de- 
fray all  coats  and  charges  thereon,  and  to 
forward  the  ships  and  goods  restored  to 
London,  and  to  pay  all  demands  on  the 
ahipa  and  goods,  agreed  with  the  captors, 
subsequent  to  the  cessation  of  hostilities, 
(and  the  captures  and  subsequent  peace 
were  held  in  the  Court  of  Admiralty  here 
to  bind  the  property  captured),  that  upon 
giving  up  to  them  part  of  each  cargo,  the 
rest  and  the  ships  shoeld  be  restored  for 
the  common  benefit  of  the  original  owners 
of  both  ships  and  cargoes,  in  the  lump.  On 
which  Cowan  advised  the  plaintiffs  that  he 
should  consign  the  Atlantic  to  them,  with 
their  own  ship,  the  Boss,  and  draw  bills  on 
them,  (which  were  afterwards  accepted 
and  paid),  for  the  general  expences  of  ef- 
fecting the  arrangement  with  the  captors, 
and  for  the  outfit  of  both  ships,  and  referred 
to  this  information  to  guide  them  with  res- 
pect to  insurance:  on  which  the  plaintiffs 
insured  the  Atlantic  by  a  policy  ,**  on  ship, 
or  on  salvage  charges,  or  on  any  inte- 
rest as  may  be  hereafter  declared  by  the 
assured;"  and  after  a  subsequent  cap- 
ture of  her  by  the  French,  declared  against 
the  defendant,  (who  had  also  underwritten 
this  second  policy)  and  averred  the  interest 
U>  be,  1st,  in  themselves,  and  2dly,  in  Fish- 
er and  Co.,  the  original  owners  of  the  ship 
Atlantic,  And  held  that  the  plaintiffs  had 
an  insurable  interest,  as  well  on  account  of 
the  whole  property  captured  (of  which  they 
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owned  the  other  ship  Hots)  having  been 
restored  at  the  sacrifice  of  pert  of  the  ear- 
goes,  for  the  common  benefit  of  all;  which 
created  in  them  a  hotchpot  into  at  in  the 
•hip  Atlantic;  and  alao  as  representing 
Coupon,  who  was  empowered  to  act  as  at- 
torney for  all  the  original  owners,  and  to 
whom  soch  restitution  in  hotchpot  was  made 
for  their  common  benefit,  and  who  had  in- 
curred charges  and  drawn  bills  on  the  plain- 
tiffs on  account  of  the  common  concern, 
which  bad  been  accepted  and  paid  by  them; 
and  Cowan  having  had  authority  to  insure 
from  Fither  and  Co.,  the  original  owners, 
under  their  order,  on  obtaining  restitution, 
to  forward  Me  thip  to  London,  and  to  pay 
all  claims  and  demands  on  her.  Though 
the  plaintiff*  would  be  amenable  ont  of  the 
money  recovered  to  the  several  persons  in- 
terested, in  proportion  to  their  several  claims 
on  the  property  in  hotchpot,  and  amongst 
others  to  the  defendant  himself,  as  an  un- 
derwriter on  the  first  policy,  upon  which 
he  had  paid  as  for  a  total  loss  to  Fuher 
and  Co.  Robertson  and  Other*  v.  Ham- 
ilton, M.  62  G.  8,  625 

INTEREST. 
Where  goods  are  sold  and  delivered  upon  an 
agreement  by  the  vendee  to  pay  for  them 
by  a  bill  at  a  certain  date;  as  interest 
would  have  run  upon  soch  bill,  if  given,  it 
may  be  recovered  in  an  action  for  toe  price 
of  the  goods  brought  after  the  time  when 
each  bill  would  have  become  doe;  and  it 
may  be  recovered  as  part  of  the  estimated 
value  of  the  goods  upon  the  common  count 
for  goods  sold  and  delivered.  Marshall 
and  Another  v.  Poole  and  Another,  M.  51 
G.  S.  62 

The  same  point  waa  decided  in  this  term 
in  Boyer  v.  JVarburton.  62 

JOINDER  IN  ACTION. 
Where  a  banking  trade*  was  carried  on  in  the 
name  of  father  and  son,  in  whose  joint 
names  the  accounts  with  the  customers 
were  beaded  in  the  banking  books,  the  fath- 
er cannot  sue  alone  for  the  balance  of  an 
account  overdrawn  by  a  customer  without 
giving  distinct  proof  that  the  son,  though 
proved  to  be  a  minor,  had  no  property  in 
the  banking  fund,  or  share  in  the  business 
ae  a  partner.  Teed  v.  Elworthy,  T.  51 
G.  8.  886 

JOINT  AND  SEVERAL  REMEDY, 
See  Account,  2. 

JURISDICTION, 
See  Appeal.  London  Court  or  Re- 
quests. Perjury,  1. 
1  Though  the  cause  of  an  action  accrued  with- 
in the  jurisdiction  of  the  Supreme  Court  at 
Calcutta,  while  both  the  parties  were  res- 
ident there;  and  by  the  king's  charter, 
granted  in  pursuance  of  the  stat.  18  G.  8. 
c.  68,  that  court  is  authorized  to  exercise 
the  same  jurisdiction  in  civil  cases  aa  ia  ex- 


ercised by  the  Court  of  K.  B.  within  Eng- 
land by  the  common  law  thereof:  and  assu- 
ming that  by  soch  authority  the  provisions 
of  the  statute  of  limitations  21  J.  1  c  16.  a. 

7,  and  4  Ann.  c.  16.  a.  19,  are  transferred 
to  India,  as  part  of  the  law  of  England, 
auxiliary  to  the  common  law;  yet  by  the 
express  term  of  the  savings  in  those  stat- 
utes, as  applicable  to  the  courts  here,  the 
plaintiff's  right  of  action  upon  an  assump- 
sit is  saved,  if  he  (having  returned  home 
before  the  defendant)  commence  such  ac- 
tion within  six  years  after  the  defendant's 
return  borne,  though  more  than  six  years 
had  elapsed  in  India  after  the  cause  of  ac- 
tion accrued  there,  and  during  the  defend- 
ant's stay  within  the  jurisdiction  of  the  court 
in  that  country.  Williamt  v.  Jo  net,  E. 
61  G.  8.  221 

2  In  an  action  for  maliciously  arresting  and 
imprisoning  the  plaintiff  upon  a  plaint  for 
debt  in  the  sheriffs'  court  in  London,  with- 
out reasonable  or  probable  cause,  it  is  suf- 
ficient to  allege  and  prove  that  the  plaint 
was  made  "  at  the  sheriffs'  court  in  Lon- 
don before  J.  A.,  one  of  the  sheriffs,  &c" 
The  usual  course  of  that  court  upon  the 
abandonment  of  a  suit  by  the  plaintiff, 
being  to  make  an  entry  in  the  minute  book 
of  "  withdrawn"  by  the  plaintiff's  order, 
opposite  to  the  entry  of  the  plaint;  held 
that  proof  of  soch  entry  in  the  minute  book 
was  sufficient  to  prove  an  allegation  that 
the  former  snit  waa  "  wholly  ended  and 
determined." 

And  a  general  allegation  that  the  plain- 
tiff was  ••  arretted  under  and  by  virtue  of 
the  plaint,"  is  proved  by  shewing  thep'aiot 
entered,  and  the  subsequent  arrest;  though 
it  also  appeared  that  the  officer  making  the 
arrest  fust  received  a  paper  in  the  nature 
of  a  warrant,  (but  which  was  no  warrant, 
but  onlj  the  parol  direction  of  the  sheriff, 
which  is  good  by  the  custom,  reduced  into 
writing  to  avoid  mistake,)  directing  him 
to  make  the  arrest;  and  though  the  stat.  12 
G.  1.  c.  29,  requires  a  previous  affidavit  of 
the  debt,  which  had  been  made  in  this  case. 
Arundell  v  White,  T.  61  G.  8.  888 

8  The  stat.  12  Car.  2.  c.  24.  s.  45,  giving 
summary  jurisdiction  in  offences  against 
the  excise,  amongst  others  to  two  or  more 
justices  of  the  peace,  residing  near  to  the 
place  [where  such  offence  shall  be  commit- 
ted, is  confined  to  justices  of  the  peace  of 
the  county,  &c.  wherein  the  offence  waa 
committed.    Rex  v.    Chandler,  T.  61  G. 

8.  411 
See  further  Conviction. 

4  In  declaring  in  scire  facias  on  a  recogni- 
zance of  bail,  taken  in  an  action  by  orig- 
inal, there  is  no  incongruity  in  stating  that 
the  recognizance  waa  taken  in  an  action 
"  then  lately  commenced  and  depending  in 
2?.  12.;"  for  the  action  may  be  said  to  com- 
mence in  this  court  when  its  jurisdiction 
attaches  upon  the  original  writ  sued  out  of 
Chancery.  Mayo  v.  Roger s  and  Another, 
Bail  of  Crockluw,  M.  62.  G.  3.         688 
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JUSTICES  OF  THE  PEtCE. 
See  Information,  1. 

JUSTICE8  OF  PEACE, 
See  Jubisdiction,  2,  3. 
In  trespass  against  magistrates  for  an 
act  done  by  them  ex  officio,  the  plaintiff 
most  shew  at  niai  prius  that  he  proceed- 
ed upon  a  writ  sued  out  within  six  months 
after  notice  to  them  of  the  action,  although 
there  he  a  continuing  cause  of  action  :  and 
therefore  the  plaintiff  moat  shew  a  return 
and  continanace  of  the  6rat  writ  if  the 
second  be  out  of  the  time  fixed  by  the 
notice.  Weston  v.  Fournier  and  Another. 
M.  62  G.  8.  212 

LABOURERS. 
8ee  Waoei,  Rats  or,  Masteb  and 

Sebvant. 

LADING,  BILLS  OF, 
Set  Bills  or  Lading. 

LANDLORD  AND  TENANT. 
See  Lease,  8.  Stamp,  4. 

1  One  who  is  pat  in  possession  upon  an  agree- 
ment for  the  pnrchase  of  land,  cannot  he 
ousted  by  ejectment  before  bis  lawful  pos- 
session is  determined  by  demand  of  pos- 
session or  otherwise  ;  and  even  consider- 
ing such  lawful  possession  as  a  tenancy  at 
will,  the  defendant's  confession,  (by  enter- 
ing into  the  common  rule,)  of  a  lease  by 
the  lessor  to  the  nominal  plaintiff,  is  not  a 
constructive  determination  of  the  will 
whereon  to  maintain  the  ejectment  Bight 
d.  Lewit  v.  Beard,  H.  SI  G.  8.  116 

2  Where  tenant  from  year  to  year  underlet 
part  of  the  premises  and  then  gave  np  to 
his  landlord  the  part  remaining  in  his  own 
possession  without  either  receiving  a  reg- 
ular notice  to  quit  the  whole,  or  giving 
notice  to  quit  to  his  sub-lessee,  or  even 
surrendering  that  part  in  the  name  of  the 
whole  (supposing  that  any  thing  short  of 
a  regular  notice  to  quit  from  the  landlord 
to  his  immediate  tenant  would,  after  such 
sub-letting,  have  determined  the  tenancy 
in  the  whole  ;)  yet  the  landlord  oannot  en- 
title himself  to  recover  against  the  sob- 
lessee,  (there  being  no  privity  of  contract 
between  them,  upon  giving  half  a  year's 
notice  to  quit  in  bis  own  name,  and  not  in 
the  name  of  the  first  lessee;  for  as  to  the 
part  so  underlet  the  original  tenancy  still 
continued  undetermined.  Pleasant,  Les- 
tee  of  Hay  ton  y  v.  Benson,  T.  51  G.  8. 

896 
8  Where  a  farm  was  leased  for  21  years,  at 
a  rent  of  ISO/,  per  ann.  consisting,  as  des- 
cribed in  the  lease,  of  the  Town  Barton, 
and  its  several  parcels  described  by  name, 
at  the  rent  of  88/.,  other  closes  named,  at 
other  rents  of  6/.,  5/.,  and  1/;  and  the 
8hippen  Barton,  and  its  several  parcels 
described  by  name,  at  80/.:  with  a  power 


referred  to  either  party  to  determine  the 
lease  at  the  end  of  14  years,  on  giving  two 
rears*  previous  notice:  held  that  a  notice 
by  the  landlofd  to  his  tenant  to  quit"  Town 
Barton,  &c.  agreeably  to  the  terms  of  the 
covenant  between  ns  on  the  expiration  of 
the  Mth  year  of  yoor  term,"  given  in  doe 
time  was  sufficient.  Dot,  Lessee  of  Rodd 
r.  Archer,  T.  51  G.  8.  401 

4  A  notice  to  quit  a  part  only  of  premises 
leased  together  is  bad.  to. 

LEASE, 
See  Stamp,  4. 

1  An  instrument,  executed  on  the  24th  No- 
vember 1807,  upon  sn  agreement  stamp, 
setting  forth  the  conditions  of  netting  a 
farm,  and  the  regain tions  to  be  observed 
by  the  tenant;  that  the  term  was  to  be  from 
year  to  year;  the  lands  to  be  entered  up- 
on the  8d  of  February,  1808,  and  the  boos- 
ing on  the  12th  of  May;  and  that  a  lease 
was  to  be  made  upon  these  conditions,  with 
all  usual  covenants;  at  the  foot  of  which 
the  defendant  wrote,  "  2  agree  to  take  lot 
1,  "  (the  premises  in  question,)  at  the 
"  rent  £c.  subject  to  the  covenant*;"  is 
an  agreement  for  a  lease,  and  not  a  pres- 
ent demise;  there  being  not  only  a  stipulation 
for  a  future  lease,  but  time  given  to  prepare 
H  before  the  commencement  of  the  term, 
and  no  present  occupation  as  a  tenant  con- 
tracted for.  But  after  the  defendant  had 
been  let  into  possession  under  each  agree- 
ment, and  bad  paid  rent  under  it:  held, 
that  that  was  sufficient  to  satisfy  a  count 
agHinst  him  as  tenant  upon  a  demise,  for 
mismanagement  of  the  farm  contrary  to  the 
terms  of  such  agreement;  each  count  stat- 
ing, that  whereas  the  plaintiff  had  demised, 
otc.  And  held,  that  it  was  not  necessary 
to  state  the  whole  of  the  agreement,  if  the 
part  omitted  did  not  qualify  that  which  was 
stated.  Tempest  r.  Bawling,  M.  51  G. 
8.  •  25 

2  A  covenant  in  an  indenture  of  lease  for  21 
years  from  Michaelmas,  that  the  tenant 
should  not,  during  the  term,  cut  down  any 
of  the  coppice  of  lets  than  10  years  growth 
or  at  any  unreasonable  time  of  the  year, 
but  at  the  end  of  the  term  the  landlord 
agreed  to  pay  to  the  tenant  the  value  of  all 
such  growth  of  coppice  as  should  be  then 
standing  and  growing;  was  held,  accord- 
ing to  its  grammatical  construction  [uncon- 
trolled by  any  other  part  of  the  instrument 
shewing  a  different  intent]  to  hind  the  land- 
lord, to  whom  the  words  of  the  covens  at 
were  to  be^ttribeted,  to  pay  the  tenant  for 
the  value  of  all  the  coppice  of  less  than  10 
years  growth,  left  standing  on  the  demised 
premises  at  the  end  of  the  term;  though 
no  special  consideration  appeared  on  the 
face  of  the  deed  for  the  land  bid's  agree- 
ing to  make  a  compensation  to  the  tenant 
for  the  value  of  such  part  of  the  coppice, 
which  the  tenant  was  not  entitled  to  cut. 
One  judge,  who  dissented,  thought  that 
the  words  *'  such  growth"  referred  to  a 
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growth  of  10  years,  though  inaccurately 
expressed;  founded  oo  a  strong  presumn- 
tioo  of  the  meaning  of  the  parties,  as  gath- 
ered from  the  restriction  on  the  tenant  not 
to  cat  coppice  of  less  than  10  years  growth, 
and  to  the  period  of  the  year  when  the 
tenancy  would  end;  which  was  before  the 
catting  season,  bat  after  a  portion  of  the 
coppice  would  be  of  10  years  growth. 
Love  v.  Pares,  M.  61  G.  3.  54 

3  Where  a  power  of  leasing  was  given  to 
the  father,  tenant  for  life,  and  after  his  de- 
cease, to  the  son,  tenant  for  life;  and  the 
eon  obtained  a  grant  from  tbe  father  of  bis 
life  estate  (without  noticing  the  power), 
subject  to  a  certain  rent,  with  a  power  of 
re-entry,  for  non-payment,  &c:  held,  that 
the  eon,  during  tbe  lifetime  of  his  father, 
con  Id  not  lease  under  the  power.  Eliza- 
beth Jinn  Coze,  an  Infant,  by  John  Gor- 
don, her  next  Friend  ▼.  bay,  M.  61  G. 
3.  71 

4  Under  a  leasing  power,  with  a  condition 
(inter  alia)  for  re-entry  for  non-payment  of 
rent  for  21  days,  a  lease  granted  with  a 
condition  for  re-entry  for  non-payment  of 
rent  in  20  days,  in  ea$e  no  sufficient  dis- 
tress can  be  taken  on  the  premises  where- 
by to  levy  the  rent,  ire.  is  not  a  good  exe- 
cution of  tbe  leasing  power;  such  condi- 
tional power  of  re-entry  being  loss  bene- 
ficial to  the  remainder-man  than  an  absolute 
power  of  re-entry  or  non  payment  of  rent. 

Ibid.    71 

LECTURER, 
8ee  Mahdamvi,  1,  2. 

LIBEL. 
See  Privilege. 
1  An  action  for  a  libel,  charging  in  one  count, 
that  the  defendant  published  it  as  purport- 
ins  to  be  a  letter  from  A.  to  B.;  and  in  an- 
other charging,  generally,  that  the  defend- 
ant published  the  libellous  matter;  is  not 
sustained  by  proof  of  a  publication  where- 
in the  defendant  stated,  that  in  a  debate  in 
the  Irish  House  of  Commons  several  years 
before,  the  Attorney-General  of  Ireland 
had  read  such  a  letter,  and  then  stating  the 
libellous  matter  as  said  by  him  in  comment- 
ing upon  that  letter:  for  the  characters  of 
the  several  libels  are  essentially  different,, 
though  the  slander  imputed  may  be  the 
same.      Bell  v.   Byrne,  E.  61  G.  3. 

272 
2'  It  seems,  also,  that  a  libellous  assertion, 
that  the  plaintiff  •«  has  been  for  some  time 
past  confined  on  a  charge  of  high  treason," 
taken  as  a  fact  as  asserted  generally  by  the 
publisher  on  his  own  knowledge,  would  re- 
fer to  the  period  of  the* publication,  and 
therefore  wonld  not  be  proved  by  shewing 
that  it  was  asserted  to  have  been  said  by 
another  some  years  before,  and  consequent- 
ly referring  to  the  period  when  it  was  so 
said.  Ibid. 

3  Proof  of  a  warrant  to  arrest  on  suspicion 
of  high  treason  will  not  sustain  a  justifica- 


tion that  the  plaintiff  was  arrested  and  coo- 
fined  on  a  charge  of  high  treason. 
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LICENCE, 
See  Mandamus,  1,  2. 

LICENCE  TO  TRADE. 
A  wrong  description  of  the  person  to  whom 
a  trading  licence  from  the  crown  to  trade 
with  the  enemy  is  granted,  invalidates  it; 
as  where  he  was  described  to  be  "  of  Lon- 
don ,  merchant;"  whereas  he  was  resident 
at  the  time  at  Heligoland,  from  whence 
he  passed  into  Germany,  intending  to  re- 
turn immediately,  and  settle  in  London. 
Clingender  v.  Bond,  61.  62  G.  8. 

60S 

LIMITATIONS,  STATUTE  OF. 
See  Assumpsit,  8.    East  Ixdiks,  2. 

LONDON  COURT  OF  REQUESTS. 
After  an  action  brought  in  B.  R  for  board 
and  lodging  of  the  defendant's  wife  in 
Middlesex,  which  was  referred  to  an  ar- 
bitrator, who  awarded  less  than  6/.,  which 
was  for  the  rent  of  the  lodging:  this  was 
held  at  any  rate  to  come  within  the  13th 
section  of  the  statute  39  &  40  G.  3.  c.  104. 
excepting  actions  for  rent  from  the  compul- 
sory jurisdiction  of  the  London  court  of  re- 
quests: although  the  defendant  were  other- 
wise within  the  act;  but  without  deciding 
whether  tbe  clerk  of  a  solicitor,  attending 
at  his  master's  office  within  the  city  dur- 
ing the  hours  of  bnsiness  throughout  the 
whole  day,  but  lodging  in  Middlesex,  shall 
be  said  to  seek  a  livelihood  in  London, 
within  the  meaning  of  the  act.  Hoi  den  v. 
Newman,  M.  61  G.  3.  90 

LONDON  INSTITUTION. 
A  share  in  the  London  Institution,  incorpor- 
ated by  charter  for  the  advancement  of  lit- 
erature, &c.  cannot  be  transferred  until 
the  proprietor  shall,  by  writing  under  hts 
hand,  signify  his  desire  so  to  do  to  tbe  com- 
mittee of  managers,  and  mention  therein 
the  name,  &c  and  other  description  of  the 
person  to  whom  he  is  desirous  the  same 
should  be  transferred,  which  person  is  to 
be  approved  by  the  committee:  held,  th.tt 
a  note  addressed  to  ihem  in  these  words; 
"  Having  disposed  of  my  share  in  the  Lon- 
don Institution  to  [leaving  a  blank  for  the 
name,]  I  beg  leave  to  recommend  him  to 
be  elected  in  my  place,  as  a  proprietor," 
&c.  and  signed  by  the  proprietor;  which 
note  was  left  in  the  hands  of  an  agent  (the 
clerk  of  the  society,)  for  the  purpose  of 
selling  the  share;  did  not  authorize  such 
agent  to  fill  op  the  blank  himself  with  the 
name  of  the  purchaser  with  whom  he  con- 
tracted for  the  price,  against  the  rules  of 
the  society,  which  require  the  rec.  mmend- 
ation  of  the  candidate  to  be  vouched  by  the 
proprietor  himself,  inserting  his  name,  &c. 
in  the  paper;  and  consequently,  the  agent 
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had  no  authority,  before  the  transfer  wu 
so  completed,  to  receive  the  money  of  the 
purchaser,  and  to  insert  his  name  in  the 
blank,  unknown  to  the  proprietor.  And 
soch  purchaser  paying  the  money  before 
the  time  of  payment  when  the  transfer 
from  the  proprietor  was  complete,  pays  it 
at  his  own  risk  to  the  agent,  whom  he 
thereby  makes  his  own  for  that  purpose. 
And  such  agent  afterwards  absconding 
with  the  money,  and  the  society  disallow- 
ing  the  transfer  upon  the  interference  of 
the  proprietor;  held,  that  the  purchaser 
could  not  recover  the  amount  from  such 
proprietor  in  an  action  for  money  bad  and 
received.  Parnther  v.  Oaitshell,  E.  61 
G.  3.  218 

LONDON,  SHERIFFS'  COURT  OF, 
See  Jurisdiction,  3. 

LUNATIC. 
Set  Bail,  5.  7. 

MAGISTRATES, 
Ses  Information,  1. 

MALICIOUS  PROSECUTION. 
If  the  plaintiff,  in  an  action  for  a  malicious 
prosecution,  offer  to  prove  at  the  trial  the 
original  record  of  the  indictment  and  ac- 
quittal, or  a  true  copy  thereof,  such  evi- 
dence must  be  received,  though  there 
were  no  order  of  the  Court,  or  fiat  of  the 
Attorney-General,  allowing  the  plaintiff  a 
copy  of  such  record:  but  the  officer  who, 
without  such  authority,  produces  the  record, 
or  gives  a  copv  of  it,  to  the  party,  is  an- 
swerable for  the  contempt  of  Court,  in  so 
doing;  and  the  Judge  at  nisi  prius  would 
not  compel  hirn  to  produce  the  record  in 
evidence,  without  such  authority.  Legatt 
v.  Tollervey,  T.  61  G.  8.  427 

MANDAMUS. 

1  The  act  of  uniformity,  13  and  14  Car  2.  c. 
4.  s.  19.  having  enacted  that  no  person 
shall  be  allowed  to  preach  as  a  lecturer,  in 
any  chuich,  &c.  "  unless  he  be  first  ap- 
*•  proved  and  thereunto  licenced  by  the 
"  archbishop  of  the  province  or  bixhop  of 
the  diocese,"  &c.  the  Court  will  not  enter- 
tain a  motion'kfor  a  mandamus  to  the  bish- 
op ho  licence  a  lecturer  (appointed  by 
the  parish  upon  the  previous  refusal  of  the 
bishop  to  do  so,  upon  the  alleged  ground  of 
unfitness  in  the  party  elected,  unless  it  be 
shewn  that  the  like  application  had  also 
been  made  to  the  archbishop  and  rejected 
by  him.  The  King  v.  The  Bishop  of  Lon- 
don, E.  51    G.  3.  212 

2  The  act  of  uniformity,  13  &  14  Car.  2.  c. 
4.  s.  19.,  having  made  a  licence  necessary 
to  enable  a  lecturer  to  preach,  and  given 
authority  to  the  bishop,  $c.  to  grant  it;  if 
a  person  appear  to  have  a  right  to  it,  this 
Court  will  compel  the  bUhop,  &c.  to  grant 
such  license,  or  to  shew  good  reason  to 
the  contrary.  But  it  is  a  good  reason 
against  an  application  for  such  a  license  to 


•hew  that  the  lectureship  was  an 
within  time  of  memory  and  supported  by 

voluntary  contributions,  without  any  lay  fee 

or  temporal  right  in  the  party  applying  ; 

and  that  he  had  not  the  content  of  the  rec- 
tor ;  though  chosen  by  the  parishioners  to 
be  lecturer.  The  King  v.  The  Bishop  of 
London,  E.  16  G.  2.  212 

3  The  staL  16  Car.  1.  &  4.  s.  2.  ha  via*;  con- 
tinued the  stat  1  Jac  1.  c  6.  the  2d  and 
3d  sections  of  which  last  mentioned  statute, 
in  extension  of  the  stat  6  Eliz.  c  4.,  au- 
thorises the  justices  in  sessions  (with  the 
sheriff,  if  he  conveniently  may,)  to  rate 
the  wages  of  any  labourer  $c.  or  work- 
men whatsoever,  ifc;  this  Court  granted  a 
mandamus  to  the  justice  &c,  of  Kent,  to 
bear  an  application  of  the  journeymen 
millers  of  that  county,  praying  them  to 
make  such  rate:  which  application  the  jus- 
tices had  refused  to  hear  upon  the  merit*; 
considering  that  they  had  no  jurisdiction 
ever  other  than  the  wages  of  servants  in 
husbandry.  The  King  v.  The  Justices  of 
Kent,  T.  61  G.  3.  469 

MARRIAGE  REGISTER. 
A  marriage  register  describing  a  person  to 
be  of  the  parish  of  a  A.  is  no  evidence  up- 
on a  question  of  settlement  on  appeal 
against  an  order  of  removal,  that  the  par- 
ty was  settled  in  A.  Rex  v.  The  Inhabi- 
tant* of  Harbtrton,  H.  61  G.  S.  161 

MASTER  AND  8ERVANT. 

1  A  vessel  hired  by  the  Lords  Commission- 
ers of  the  Admiralty,  and  employed  to 
cruize  against  smugglers,  the  master  and 
crew  of  which  were  appointed  by  the 
owner,  but  which  was  placed  under  the 
superior  command  of  a  captain  appointed 
by  the  Board,  is  forfeited  for  an  act  of 
smuggling  committed  on  board  by  such 
Admiralty  captain,  as  well  as  by  the  own- 
er's master  and  erew:  and  the  owner  has 
his  remedy  over  by  action  on  the  case 
against  such  Admiralty  captain  to  recover 
damages  for  the  loss  of  the  ship  by  the 
condemnation,  though  that  proceeded 
upon  acts  of  smuggling  stated  to  be  by 
persons  unknown;  and  though  it  appear- 
ed in  fact  that  the  master  and  mate  ap- 
pointed by  the  owner  were  also  concern- 
ed in  acts  of  smuggling  on  board.  Blew- 
itt  v.  Hi//,  M.  61  G.  3.  23 

2  Under  the  stat.  20  G.  2.  c.  19.  a.  2.  for  re- 
gulating servants  in  husbandry,  artificers, 
and  other  labourers  there  mentioned,  if  a 
justice  of  the  peace,  upon  a  complaint  made 
to  him  of  the  misconduct  of  soch  person! 
in  their  employments,  sentence  the  offen- 
der to  be  committed  to  the  house  of  cor- 
rection for  a  time  not  exceeding  one  cal- 
endar month,  he  must,  if  he  intend  to  pro- 
ceed upon  that  statute,  also  sentence  him 
there  to  be  corrected  and  held  to  hard  la- 
bour; but  the  statute  give"  the  justice  an  op- 
tion to  punish  the  offender  in  that  manner, 
or  otherwise  by  abating  part  of  his  wages  or 
by  discharging  him  from  his  employment 
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And  the  meaning  of  the  terms  "  there  to 
be  corrected"  is  to  be  understood  of  a  cor- 
rection by  whipping.  Bnt  this  latter  pun- 
ishment cannot  be  inflicted  noon  the  like 
offenders  under  the  stat.  6  G*  8.  c.  25, 
which  enables  the  justice  to  commit  the 
offender  to  the  house  of  correction  for  any 
time  not  exceeding  three  months ,  nor  less 
than  one  month;  nor  can  the  punishments 
inflicted  by  the  two  acts  be  blended. 
The  employer  of  the  servant  is  the  master 
lor  whose  service  he  is  retained,  and  not 
the  bailiff  of  the  farm,  who  in  fact  hires 

the  servant     The  King  v.  Hoseaton,   M. 

62  G.  8.  662 

MESNE  PROFITS, 
See  Fins,  1.  Pleading,  5. 

MIDDLESEX  COUNTY  COURT. 
If  the  plaintiffs  sue  in  a  superior  court  for  a 
demand  of  above  40*.  which  at  the  trial  is 
cot  down  below  that  sum  by  the  defence 
of  iD fancy;  and  the  jury  thereupon  find 
the  damages  for  the  plaintiff  under  40s. ; 
the  defendant  residing  in  Middlesex  at  the 
time  of  the  action  brought,  and  liable  to 
be  summoned  to  the  court  there,  in  enti- 
tled, under  the  stat.  23  G.  2.  c.  33.  s.  19, 
to  enter  a  suggestion  on  the  roll  to  that  ef- 
fect, entitling  him  to  double  costs  of  suit. 
BaUman  v.  Smith,  T.  51  6.  3.         427 

MILLERS, 
See  Wages,  Rate  or. 

MISDEMEANOR, 
See  Indictment,  1,  2,  4. 

MILITIA. 

A  substitute  in  the  militia  fraudulently  and 
falsely  declared  at  the  time  of  his  enrol- 
ment, that  be  had  no  wife  or  family,  when 
in  fact  he  had  a  wife  and  one  child,  is  not 
entitled  to  any  parochial  allowance  for 
their  relief  under  the  stat.  43  G.  8.  c.  47. 
s.  2.  and  5.  The  Xing  v.  The  Inhabi- 
tants of  Preston,  E.  51  G.  3.  162 

MONEY, 
See  Indictment,  6. 

NEW  TRIAL. 
The  Court  refused  a  certiorari  to  remove 
an  indictment  for  a  misdemeanor,  and 
proceedings  thereon  at  the  assizes,  after 
conviction  and  before  judgment,  which 
was  prayed  for  the  purpose  of  applying 
for  a  new  trial,  on  the  Judge's  report  of 
the  evidence,  upon  the  ground  that  the 
verdict  was  against  evidence  and  the 
Judge's  direction.  The  King  v.  The  In- 
habitants of  the  County  of  Oxford,  E.  51 
G.  8.  208 

NONSUIT,  JUDGMENT  OF, 
See  Variance,  5. 

NOTICE  TO   QUIT, 
See  Landlord  and  Tenant,  2,  8. 


NUISANCE, 
fifes  Indictment,  7. 

If  the  Court  be  satisfied  that  a  nuisance  in- 
dicted is  already  effectually  abated  before 
judgment  is  prayed  upon  the  indictment, 
they  will  not,  in  their  discretion  give 
judgment  to  abate  it.  And  they  refused 
to  give  such  judgment  upon  an  indictment 
for  an  obstruction  in  a  public  highway  ; 
which  highway,  after  the  conviction  of 
the  defendant,  was  regularly  turned  by  an 
order  of  magistrates,  and  a  certificate  ob- 
tained that  the  new  way  was  fit  for  the 
passage  of  the  public,  and  on  affidavits 
that  so  much  of  the  old  way  indicted  as 
was  still  retained  was  freed  from  all  ob- 
structions. The  King  v.  Incledon.  M.  51 
G.  3.  92 

OFFICE, 
See  Corporation,  6. 

OFFICER, 

See  Custom-House  Officer.  Parish 

OrriCER. 

ORDER  OF  SESSIONS, 
8ee  Bastardy.    Sessions. 

OUTLAW. 

A  bankrupt  wbo  has  been  waived  (or  out- 
lawed) and  her  person  arrested  and  goods 
taken  by  the  sheriff,  under  a  writ  of  capias 
ntlsgatam,  is  not  entitled  to  be  relieved  on 
summary  motion  from  such  arrest  and  levy, 
except  upon  the  terms  of  appearing  to  the 
action  and  putting  in  and  perfecting  special 
bail;  although  the  plaintiff  had  also  proved 
her  debt  under  the  commission,  and  receiv- 
ed a  dividend;  after  which  this  action  was 
commenced  for  the  balance.  Summer ville 
v.  Isabella  Watkins  and  Others,  M.  52 
G.  3.  531 

OVERSEERS. 

See  Poor-Overseers. 

OVERSEERS  OF  THE  POOR. 
See  Parish  Officer,  2. 

PARISH  OFFICER. 
1  One  who  is  do  facto  guardian  of  the  poor  of 
a  parish,  united  with  other  parishes  under 
the  stat.  23  G.  8.  c.  83,  for  the  better 
relief  and  employment  of  the  poor,  and 
who  is  received  and  acknowledged  by  the 
parish  na  guardian,  though  not  legally  ap- 
pointed such  under  the  statute,  is  yet  com- 
petent to  apply  in  that  character  to  a  jus- 
tice of  tho  peace  1o  take  the  examination 
of  a  single  woman  with  child,  in  order  to 
filiate  the  bastard;  which,  by  the  statute  6 
G.  2.  c.  31.  s.  1,  is  directed  to  be  made 
upon  application  by  thf  overseers  of  the 
poor,  in  whose  place  such  guardian  is  ap- 
pointed: and  he  is  also  competent  to  apply 
to  the  justice  for  a  summons  against  a  re- 
puted father  for  not  obeying  an  order  of  bas- 
tardy, which,  by  stat  49  G.  3,  c.  68.  e.  8,  is 
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directed  lo  be  made  upon  complaint  by  any 
one  of  the  overseers  of  the  poor.  The 
King  v.  Martyr  and  Fulham,  M.  61  G. 
3.  42 

2  See  further  Warrant*  No.  1. 

The  statute  43  Eliz.  c.  2.  s.  1,  enacting 
that  the  churchwarden*  of  every  pariah, 
and  4,  3,  or  2  substantial  householder* 
there,  to  be  nominated  by  the  magistrates, 
shall  be  over  teen  of  the  poor,  requires  an 
appointment  to  be  made  of  two  such  over- 
seer* at  the  least,  exclusite  of  the  existing 
churchwarden*:  which  body  so  constituted, 
or  the  greater  part  of  them,  are  empowered 
lo  execute  certain  duties  relating  to  the 
poor:  and  therefore  the  6th  section  which 
authorizes  "  the  said  churchwardens  and 
overseers,or  the  greater  part  of  them* *  (by 
the  assent  of  two  justices,)  to  bind  out 
Door  children  apprentices,  is  not  satisfied 
by  a  compulsory  binding  by  two  persons 
styling  themselves  churchwardens  and 
overseers,  who  had  been  appointed  the  over- 
seers of  the  parish  at  a  time  when  one  of 
them  was  churchwarden;  which  latter  con- 
tinued the  sole  churchwarden  for  about  two 
months  afterwards,  when  the  other  overseer 
was  appointed  sole  churchwarden  in  his 
place.  For  at  a  II  events  this  power  is  given 
to  a  body  constituted  of  more  than  two 
persons;  though  it  may  be  executed  by  the 
major  part  of  the  body  when  well  consti- 
tuted. And  therefore  a  poor  child,  assum- 
ed to  be  bound  apprentice  by  such  an  in- 
denture, could  not  gain  a  settlement  by 
service  under  it.  The  King  v.  The  In- 
habitants of  All  Saints,  Derby,  M.  61 
G.  8.  83 

PARLIAMENT, 
8ee  Privilege. 

PARTICULARS    OF     THE    PLAIN- 
TIFF'S DEMAND. 
See  Practice,  21. 

PARTNERS. 

1  The  defendant  agreed  in  writing  to  take 
one-half  share  of  certain  goods  bought  by 
the  plaintiff  on  their  joint  account;  half  in 
the  profit  and  loss,  and  to  furnish  the  plain- 
tiff with  half  the  amount  in  time  for  the 
payment  thereof;  and  the  goods  being  to  be 
paid  for  by  bills;  held,  1st,  that  this  was 
an  agreement  relating  to  the  sale  of  good*, 
within  the  exemption  in  the  stamp  act  44 
G.  3.  c.  98.,  scbed.  A,  and  did  not  require 
a  stamp.  Venning  v.  Leckie,  M.  61  G. 
8.  20 

2  2dly,  That  the  plaintiff  having  paid  the 
whole  price  of  the  goods  which  were  to 
constitute  the  partnership  stock,  to  which 
both  parties  were  to  contribute  equally  ; 
an  action  lay  against  the  defendant  for  his 
moiety  of  the  price  which  was  to  bo  fur- 
nished by  him  in  the  first  instance ;  al- 
though there  might  be  an  account  to  be 
taken  between  them  as  partners  upon  the 
subsequent  disposal  of  the  joint  stock. 

ibid. 


8  If  one  partner  draw  or  indorse  a  bill  in  the 
partnership  firm,  it  will  prima  facie    bind 
the  firm  ;  although  passed  bv  the  one  part- 
ner to  a   separate  creditor  m   discharge  of 
his  own  debt ;  unless  there  be  evidence  of 
covin   between  such  separate   debtor  and 
creditor,  or  at  least  of  the  want  of  anthori  - 
ty,  either  express  or  to  be  implied,  in   the 
debtor  partner   to  give  the  joint   security 
of  the   firm  for   his   separate   debt.     Bat 
held,  that  no  sufficient  circumstance  ap- 
peared to  raise  any   presumption  adverse 
to  the  separate  creditor  taking  snch  joiit 
security,  in  a  case  where  the  bill  appeared 
to  have  been  drawn  in  the  name  of  the 
firm  to  their  own  order  18  daya  before  tbe 
delivery  of  it  to  the  separate  creditor,  and 
to  have  been   accepted  snd    indorsed   be- 
fore   such    delivery,    and    to    have   been 
drawn  for  a  larger  amount   than  the  par- 
ticular debt  ;  and  where,   though  the  i.  - 
dorsement  were  in  fact  made  by   the  hand 
of  the  debtor  partner,   yet  it  did  not   ap- 
pear that  that  fact  was  known  to  the  sep- 
arate creditor  at  tbe  time  ;  and  this,  too, 
in  a   case   where  direct  evidence  might 
have  been  given  of  tbe  covin  or  want  of 
authority,   if  it   existed.    For  the  action 
being    brought  by    the   separate/    creditor 
against  the  acceptor ,  either  of  the  partners 
might  have  been  called  as  a  witness  by  the 
defendant,  to  disprove  tbe  authority  of  the 
debtor  partner   to  give  the  joint  security  ; 
for  though  if  the  separate  creditor  recov- 
ered against   the  acceptor,  he  wonld  have 
his  remedy  over  against  the  firm  ;  yet  tbe 
innocent   partner  would  have  his  remedy 
over  against  the  other.    And   the   bank- 
ruptcy of  the  debtor  partner  in  tbe  mean 
time  does  not  vary  the  question  of  compe- 
tency.    Ridley  and  Another  v.   Taylor, 
M.  61  G.  3.  <K 

4  Part-owners  of  a  ship  having  agreed  "  Each 
and  every  of  them  with  the  other  and 
each  and  every  of  tbe  others,"  that  the 
ship  should  proceed  on  a  certain  voyage 
under  the  exclusive  management  and  con- 
trol of  one  of  them  as  ship's  husband  ;  and 
that  after  her  return  "  a  full  account  should 
be  made  of  the  *aid  ship  and  her  concerns," 
and  the  neat  profit*  be  divided  in  propor- 
tion, after  deducting  all  charges  ;  the  duty 
of  making  out  such  account  is  cast  upon  tbe 
ship's  husband  ;  and  for  not  doing  so,  and 
not  dividing  the  neat  profits,  after  deduct- 
ing all  charges,  within  a  reasonable  time 
alter  the  ship's  return,  an  action  lies  against 
bim  upon  the  agreement  by  eaeh  of  tbe 
part-owners  ;  though  it  be  not  averred  in 
terms  that  the  charges  were  or  could  nave 
been  ascertained  before  the  action  brought; 
for  that  is  matter  of  defence.  Owston  v. 
Ogle,  £.  81  G.  3.  265 

5  Where  a  banking  trade  was  carried  on  in 
the  name  of  father  and  son,  in  whose  joint 
names  the  accounts  with  the  customers 
were  headed  in  the  banking  books,  tbe 
father  cannot  sue  alone  for  the  balance  of 
an  account  overdrawn  by  a  customer,  with- 
out giving*  distinct  proof  that  the  son,  though 
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proved  to  be  ft  minor,  and  no  property  in 
the  bunking  fond,  or  share  in  the  bapfness 
as  a  partner.     Teed  v.   El  worthy,  T.  61 
G.  3.  886 

6  Where  the  plaintiff  hud  dealt  for  a  long 
time  with  two  partners,  not  knowing  that 
they  had  a  third  partner  d urine  part  of  the 
time,  and  famished  them  with  goods,  and 
received  payments  on  acooant  generally; 
and  previous  to  the  time  when  the  secret 
tri-partnership  was  dissolved,  goods  had 
been  famished,  to  cover  wh\sh  bills  had 
been  paid  to  the  plaintiffs  by  the  two  os- 
tensible partners,  which  were  dishonoured 
after  the  secret  dissolution  of  the  tri- part- 
nership, and  then  other  good*  were  fur- 
nished as  before;  yei  as  the  dishonoured 
bills*  were  afterward*  delivered  op  by  the 
plaintiffs  upon  the  receipt  of  the  subse- 
quent good  bills;  which  latter  were  more 
than  sufficient  to  cover  the  debts  of  the 
tri-partnership,  though  not  to  cover,  in 
addition,  the  goods  furnished  after  the  dis- 
solution of  it;  held  that  such  delivering 
npoftbeold  dishonoured  bills,  upon  re- 
ceipt of  the  new  good  bills,  was  evidence 
of  a  particular  appropriution  of  such  new 
bills  in  payment  and  discharge  of  the  old 
debt;  of  which  the  secret  third  partner 
might  avail  himself  in  an  action  on  the  case 
for  goods  sold  and  delivered,  brought 
againtt  him  jointly  with  the  other  two  part- 
ners. 

Bnt  as  the  other  two  partners  had  suf- 
fered judgment  to  go  by  default,  the  pluin- 
ttffs  could  not  be  nonsuited,  but  the  third 
partner,  who  defended,  was  entitled  to  a 
verdict.  JVewmarch  and  Tealby  v.  Cltiy 
and  William  and  Thomai  Lumb,T.  51 
G    8.  399 

7  As  to  what  partnerships  are  within  the 
stat.  6  G.  1. 1.  18,  against  raising  subscrip- 
tions for  unlawful  undertakings  tending  to 
the  common  grievance,  &c  of  the  subjects 
in  their  trade  and  commerce;  see  Indict- 
ment, 2,  and  Rex  v.  Webb  and  Others, 
T.  61  G.  8  474 

PAYMENT  OP  MONEY  INTO  COURT, 

See  Highway,  1.    Practice,  22. 

PAYMENT  ON  ACCOUNT, 
See  Partners,  6. 
Where  a  creditor  has  debts  due  to  him  on 
different  accounts,  bo  may,  apply  a  pay- 
ment made  to  him  by  bis  debtor  to  either 
of  such  debts,  unless  it  be  specified  at  the 
time  to  which  debt  it  is  to  be  applied. 
Hall  v.  Woodei  Ueor,  before  Lord  Mans- 
field, C.  J.  at  Westminster,  in  Hi!.  1786. 

401 

PENAL  SUM. 
Io  assumpsit  upon  a  memorandum  for  a  char- 
ter-party, describing  the  agieement  of 
the  defendant,  the  ship-owners,  to  proceed 
with  all  convenient  speed  to  a  foreign  port, 
end  there  load  within  2u  running  days,  a 
cargo  from  the  plaintiff 'a  factors,  and 
therewith  return  home,  and  in  16  running 
Vol.  VII.  77 


days  deliver  the  same,  on  payment  of  cer- 
tain freight;  concluding  with  a  certain 
penalty  for  nonperformance:  held,  that 
the  plaintiff  might  recover  damages  on  the 
breach  of  the  contract,  in  the  defendant's 
not  *  permitting  the  veasel  to  proceed  on 
the  voyage,  beyond  the  amount  of  the 
penalty.  Harrison  v.  Wright,  H.  61  G. 
8.  175 

PERJURY 
An  indictment  for  perjury  in  a  cause,  alleg- 
ing that  the  cause  whs  tried  at  the  as- 
sizes before  E.  W.t  one  of  the  Judges,  &c. 
before  whom  the  perjury  of  the  defendant 
was  assigned,  is  proved  in  substance  by 
the  nisi  prius  record,  which  stated  in  the 
usual  form,  that  the  cause  was  tried  be- 
fore the  then  two  Judgea  of  assize,  one  of 
whom  was  E.  W.  Rex  V.  Alford,  at 
BridgewaUr  summer  assizes,  1776,  cor. 
Eyre  B.,  and  afterwards  before  all  the 
Jndgea  in  Hilary  term  1777.  889 

PLAINT  IN  SHERIFF'S  COURT  OF 
LONDON. 

As  to  allegations  of  arrest  and  of  plaint  made 
and  withdrawn;  see  Jurisdiction,  2. 

PLEADING, 

See  Jurisdiction,  2,  4. 

Covenant.     Libel.     Practice,  13. 

Variance,  6. 

1  In  debt  on  bond,  conditioned  not  to  as- 
sault, molest,  or  insure  tbe  person  of  the 
plaintiff;  the  replication,  alleging  that  the 
defendant  assaulted,  molested,  and  injured 
the  person  of  the  plaintiff  by  then  and 
there  beating,  &c.  and  otherwise  ill-treat- 
ing him,  is  sustained  by  evidence  that  the 
defendant,  who  was  sitting  in  the  same 
room,  jumped  up  from  his  seat  with  his 
fiat  clenched  aa  if  to  strike  the  plaintiff,  but 
was  pulled  bach  to  his  seat  by  another  be- 
fore he  was  within  reach  of  the  plaintiff. 
Toinbt  v.  Painter,  M.  51  G.  8.  17 

2  And  this  was  a  sufficient  assignment,  by 
the  replication,  of  a  breach  of  the  condi- 
tion, for  which  the  jury  were  to  assess 
damages  on  Che  statute  8  &  9  VV.  8.  ell. 
a  8,  although  such  breach  were  not  alleg- 
ed in  formal  terms  to  be  laid  according  to 
the  statute.  ib. 

3  It  is  not  'necessary  in  declaring  upon  an 
agreement,  to  set  forth  the  whole  of  it,  if 
the  part  omitted  do  not  qualify  that  which 
is  stated.  Tempest  v.  Rawling,  M.  51  G. 
8.  25 

4  A  count  in  an  action  on  the  case,  stated 
that  whereas  heretofore,  lie.  the  plaintiffs 
had  agreed  to  purchase,  and  the  defend- 
ants to  sell  and  deliver  to  theni,  at  a  cer- 
tain rate  or  price  per  pound,  to  be  paid 
in  a  manner  then  stipulated  between  them, 
40  bags  of  wool  to  be  delivered  by  the  de- 
fendants to  the  plaintiffs,  at  a  time  which 
before  the  making  of  the  promise  of  the 
defendantsafter  mentioned,  had  elapsed  bai 
which  wool  had  not  then  been  delivered ;  and 
therefore,  in  consideration  of  the  premises, 
and  alio  in  consideration  that  the  plain. 
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tiffs  woald  still  receive  and  pay  for  the  saSd 
wool,  at  the  rate  or  price,  and  in  manner 
Ia4  aforesaid,  on  the  delivery  ol  k  within 
a  reasonable  time,  the  defendant  promised 
the  plaintiff*  to  deliver  the  nid  wool  ac- 
cordingly within  snch  reasonable  time  as 
aforesaid:  and  then  alleged  that  though  the 
plaintiffs,  for  a  reasonable  time  after  the 
defendants'  promise,  were  ready  and  wil- 
ling to  receive  and  pay  for  the  wool,  at  the 
rate  or  price,  and  in  manner  lost  afore* 
said,  yet  the  defendants  would  not  deliver, 
&c:  held  that  this  wus  too  general,  and 
bad  upon  special  demurrer;  inasmaeh  at 
no  price  nor  manner  of  payment  were 
mentioned,  which  were  referred  to  in,  and 
incorporated  with,  and  made  part  of  the 
consideration  of  the  new  promise  declared 
on;  and  without  such  price  being  stated, 
do  measoro  was  given  to  the  jary  for  esti- 
mating the  damage  to  the  plaintiffs  by  die 
non-delivery  of  the  goods.  Andrews  and 
Others  v.  Whitehead  and  Another,  M.  51 
G.  3.  64 

6  The  defects  of  a  declaration  in  an  action 
for  mesne  profits,  in  not  stating  any  time 
when  the  defendant  broke  and  entered 
the  messuage,  &c.  and  ejected  tue  plain- 
tiff from  the  occupation  of  it;  and  in  stat- 
ing only  that  the  defendant  kept  and  con- 
tinued the  plaintiff  so  ejected  for  a  long 
space  of  time,  without  stating  for  how  long; 
are  cured  by  the  operation  of  the  stat  4 
Ann.  c.  16,  after  judgment  by  default  and 
writ  of  inquiry  of  damages  execated;  so 
that  no  objection  can  be  taken  in  arrest  of 
final  judgment  for  such  defect  in  form. 
Higgins  v.  Highfield,  E.  61  G.  8.        206 

6  A  contract  for  the  purchase  of  a  certain 
parcel  of  hemp,  the  exact  amount  of  which 
not  being  known  at  the  time,  was  describ- 
ed in  the  contract  as  about  eight  tons* 
may  be  declared  on  as  a  contract  for  eight 
tone,  the  certain  quantity  which  it  was  af- 
terwaids  proved  to  be;  which  qusntity 
was  laid  under  a  videlicet  Gladstone  v. 
AVcfe,  E.  61  G.  8.  807 

7  In  a  count  against  the  acceptor  of  a  bill  of 
exchange,  stated  to  be  accepted  payable  at 
8.  and  Co.'s,  it  is  sufficient  to  allege  gene- 
rally a  request  by  the  plaintiff  to  the  defend- 
ant to  pay  the  bill,  without  alleging  that 
it  was  presented  for  payment  at  the  par- 
ticular place.    Fenton  v.  Ooundry,  E.  61 

G.  8.  aao 

8  And  no  objection  can  betaken  on  demur- 
rer, not  assigning  at  least  the  cause  spe- 
cially, that  after  stating  the  day  on  which 
the  bill  was  drawn,  which  was  made  paya- 
ble at  a  future  day,  the  count  alleged  that 
afterwards,  to  wit,  on  the  same  day,  etc 
the  demand  of  payment  was  made.         ib. 

9  A  defendant  has  the  same  time  to  plead 
after  the  delivery  of  a  bill  of  particulars 
as  be  had  when  the  summons  for  it  was 
returnable.  Mowbray  v.  Schuberth,  E. 
61  G.  8.  862 

10  The  plaiotiffs  having  by  indenture  ( to  which 
they,  and  X.  &  B.  and  the  defendant,  to- 


gether with  others,  were  parties,)  ovrenaBt- 
ed  to  indemnify  the  Bank  of  England 
against  the  advance  of  100,000/.  to  L.  and 
B.  for  nine  months,  upon  certain  bills  of 
exchange,  to  whi<  h  the  plaintiffs,  as  origi- 
nal guarantees  to  the  Bank,  bad  agreed  to 
become  parties  by  drawing,  accepting,  or 
indorsing  the  same:  which  bills  were  stip- 
ulated to  be  drawn,  accepted,  and  indors- 
ed for  certain  proportional  same,  by  certain 
of  the  parties,  (plamiifis,)  in  manner  and 
form  as  agreed  apoa;  end  which  were  stat- 
ed as  intended  to  be  drawn  at  66  days  after 
date,  or  in  such  other  manner  as  should  be 
agreed  upon;  and  which  bills  might  be  re- 
newed, not  exceeding  three  renewals  with- 
in the  nine  months;  and  the  defendant,  as 
a  sab-guarantee  (with  many  others,  whose 
names  were  set  down  in  a  schedule,  each 
for  a  certain  sum,)  having  agreed  to  in- 
demnify the  plaintiffs  to  the  extent  of 
2000/.  acainst  any  loss  on  such  Mia: 

Held  that  the  plaintiffs,  having,  on  the 
failure  of  L.  and  B.,  been  obliged  to  pay 
the  whole  100,000/.,  with  interest,  to  the 
Bank  for  its  advances  on  all  the  bills,  it 
was  not  necessary  for  them,  in  declaring 
on  the  covenant  against  the  defendant, 
a  sob-guarantee,  for  the  amount  of  his  par- 
ticular stipulated  indemnity,  to  specify 
the  several  dates  and  times  of  payment, 
Ite.  of  the  different  bills  which  were  drawn, 
accepted,  or  indorsed  by  them;  such  dis- 
criminating particalars  of  the  mass  of  bills 
drawn  having  become  unnecessary  in  the 
event,  inasmuch  as  the  plaintiffs,,  the  pri- 
mary guarantees  of  the  Bank*  had  been 
obliged  to  pay  the  whole  sum  for  which  all 
the  bills  were  drawn ;  and  consequently, 
each  sub-guarantee  had  become  liable  for 
the  whole  amount  of  his  separate  sab-in- 
demnity. But  H  is  sufficient  to  allege,  gen- 
erally, that  the  Bank  had  advanced  and 
lent  to  L.  and  B.  the  whole  sum  of  100,000/. 
by  way  of  discount  on  certain  bills  of  ex- 
change drawn,  accepted  and  indorsed  in 
manner  and  to  the  respective  amounts 
mentioned  in  the  indenture:  that  L  and 
B.  had  drawn  certain  bill*  of  exchantt 
according  to  the  form  and  effect,  true  in- 
tent and  meaning  of  the  indenture,  to  tke 
amount  of  100,000/.,  for  the  purpose  of 
being  discounted  by  the  Bank,  for  the  use 
of  JL  and  £.  in  the  several  and  renpectite 
amounts  mentioned  in  the  deed,  videlicet, 
(stating  the  amount  of  the  several  bill*  for 
the  proportional  sums,  and  the  names  of 
the  primary  guarantees  by  whom  they  were 
to  be  drawn,  accepted,  or  indorsed,  «• 
agreed  opon;)  and  that  before  the  mid 
bills  became  doe,  L.  and  B.  became  una- 
ble to  pay  them,  and  did  not  at  any  time 
pay  them;  by  reason  of  which  the  plain - 
tin*    were   obliged  to  pay  to  the  Bank 


100,000/.  on  account  of  such  bills,  &c; 
and  that  the  defendant  (and  the  other  sub- 
guarantees)  had  net  indemnified  the  plsia- 

But  at  the  facts  nf  inch  bills  hating  beta 
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drawn  and  become  4m,  (net  of  which 
•rata  the  obligation  of  the  phiotift  to  pay 
tha  Bank  the  anaoeat  af  aten  bilk,  and  tba 
obligation  of  the  defendant  to  indemnify 
the  plaintiff*  for  his  proportion  of  each  pay- 
ment,) and  the  feet  of  each  payment  by 
the  plaintiffs,  eonetitnta  tba  gist  of  such 
aa  action,  they  maat  be  alleged  with  time 
and  place;  and  therefore,  where  it  wae 
only  alleged  that  the  Bank  (after  tho  deed 
of  covenant,)  to  wit,  on  the  78th  of  Au- 
gust y  1810,  ai  Westminster  %  fee.  advanc- 
ed and  lent  to  jL.  and  B.  100,000/.  by  wiy 
of  diecovnt  on  eertaio  biHe  of  exchange, 
&c.  (aa  before:)  that  L  and  B.  drew  cer- 
tain bills  of  exchange,  ate.  to  the  amount 
of  100,000/.  etc  which  said  bills  were  ac- 
cepted, ate:  that  before  tha  said  bill  be- 
came doe,  Xr.  and  B.  became  enable  to 
pay,  &c :  by  reason  of  which  said  prem- 
ises the  plaint  Ufa  became  damnified,  and 
forced  end  obliged  to  pay,  and  did  the  if 
and  there  necessarily  per  tba  Bank 
100,0004.  on  account  or  such  bills,  &c:  the 
time  waa  held  to  be  insufficiently  laid;  for 
the  word  then  meat  refer  to  the  28th'  of  jffn- 
gus I,  the  very  day  of  the  advance  by-  the 
Bank  upon  the  hills,  which  could  not  have 
become  dne  till  a  aabseqnent  day;  and 
then  it  would  negative  the  allegation  that 
the  plaintiffs  were  Joreed  and  obliged  to 
pay  fee  Bank  on  the  same  day,  and  make 
the  whole  repugnant  and  senseless;  and 
advantage  may  be  taken  of  this  on  special 
demurrer.  Denison  and  Othir$  v.  Rich- 
ardson, T.  61  G.  8.  428 
1 1  In  declaring  in  scire  fcciaa  on  a  recogni- 
zance of  bail,  taken  in  any  action  by  origi- 
nal, there  is  no  in  oongruity  in  stating  that 
the  recognisance  waa  taken  in  an  action 
**  then  laiely  commenced  and  depending  in 
B.  R;"  for  the  action  may  be  aauj  to  com- 
menca  in  tbia  court,  when  its  jurisdiction 
attaches  upon  the  original  writ  sued  out 
of  Chancery.  Mayo  v.  Sogers  and  An-* 
other,  Bail  of  Cracklow,  M.  62  G.  8. 
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POOR,  OVERSEERS  OF. 
Where  a  pauper  bad  been  put  in  posees* 
aion  of  a  cottage  40  years  ago,  by  the  then* 
existing  overseen  of  the  poor,  and  bad 
continued  in  the  pariah  pay,  and  the  cot- 
tage had  beoa  from  time  to  time  repaired 
by  different  overseers  till  two  years  ogo, 
when  the  pauper  disposed  of  it  to  the  de- 
fendant, and  went  away  t  vet  held,  that 
the  extorting  overaeera  could  not  maintain 
ejectment  for  h,  baring  no  derivative  tkle 
aa  a  corporation  from  their  predecessors, 
ao  as  to  connect  themselves  in  interest 
with  the  overaeera  by  whom  the  pauper 
Was  put  in  possession;  and  the  pauper 
having  done  no  act  to  recognise  |ra  hold- 
ing under  the  demising  sets  of  overaeera. 
Dot,  Lessee  of  Grundy  and  Other 9,  v. 
Carke,  M.  62  G.  8.  610. 


POOR, 
8ee  Parish  Office*. 


POOR'S  RATE. 

1  An  act  of  the  49th  Geo.  3.  having  vested 
the  aftermath  of  a  certain  meadow  in  trus- 
tees, in  trust  for  the  burgesses  and  princi- 
pal house-holders  of  Tewkesbury  freed 
from  all  other  interest  in  tha  name;  with 
power  to  let  the  same,  or  any  part  or  parts 
thereof,  to  any  person  or  persons  for  the 
beat  rent,  and  also  to  let  it  in  pastures, 
for  horses,  cattle,  and  sheep,  to  different 
persons,  at  such  rates,  and  subject  to  such 
regulations,  as  the  trustees  should  appoint; 
or  by  writing  under  their  hands  and  aeala 
to  demise  the  aame  for  a  term  of  years, 
etc;  and  that  the  rente  and  profits  should 
after  payment  of  all  charges,  be  divided 
by  the  trustees  amongst  the  objects  of  the 
trust:  held  that  the  trustees,  not  hating  Jet 
the  aftermath  to  any  persons  for  any  cer- 
tain term  or  in  any  certain  proportions,  but 
having  let  h  out  (as  it  was  called)  in  pas- 
tures* at  so  much  a  head  for  horses,  cattle, 
and  sheep,  to  various  persona,  must  them- 
selves be  taken  to  be  the  occupiers  of  the 
land;  and  were,  consequently,  rateable  for 
the  same.  The  King  v.  The  Trustees  for 
the  Burgesses,  £c.  of  Tewkesbury,  M.  61 
G.  8.  88 

2  The  trustees  of  a  Methodist  chapel,  receiv- 
ing money  annually  lor  the  tents  of  the 
pews  are  rateable  for  the  profits  made  of 
the  building,  though  in  fact  they  expended 
the  whole  of  what  they  received  in  making 
disbursements  for  repairs,  &c.  and  atten- 
dants in  the  chapel,  and  in  paring  the  sal. 
aries  of  the  preachers;  considering  that 
these  latter  in  effect  were  entitled  to  re- 
cieve  the  sorplus  profit,  after  paying  all  ne- 
cessary expeeces  of  the  chnpil;  and  there- 
fore that  the  rate  waa  substantially  upon 
them,  through  the  medium  of  the  trustees, 
who  received  the  profits  in  the  first  instance. 
The  Minn  v.  Agar  and  Others,  T.  61  G. 
8.  "  400 

8  The  statute  6  G.  8.  e.  70,  for  better  supply- 
ing the  inhabitants  of  Bath  with  water, 
reciting  that  there  were  springs  of  water  in 
the  neighbourhood  belonging  to  the  cor- 
poration, enacts  that  they  shall  have  power 
and  author hy  to  cause  the  water  to  ^  be 
conveyed  from  sucb  springs  to  the  city, 
and  gives  them  authority  to  enter  upon 
and  break  ap  the  soil  or  any  public  high- 
way, or  waste,  and  the  soil  of  any  private 
grounds  within  two  miles  of  the  city,  and 
the  soil  or  pave  >  ent  of  any  street  with  in 
the  city,  in  order  to  drain  and  collect  the 
water  of  the  said  springs,  and  to  make 
reservoirs  and  erect  conduits,  water-houses, 
and  engines  necessary  for  the  keeping  and 
for  distributing  the  water,  fee.  and  to*  lay 
uoder  ground  acqneducts  and  pipes  for  the 
same  purpose;  and  it  vests  the  right  and 
property  of  all  theae  in  the  corporation. 
Held,  that  in  addition  to  the  springs,  the 
corporation  were  liable  to  be  rated  for  the 
reservoirs  made  by  them  in  the  parish  of 
Lyncomb  and  Jvidcomb,  under  the  act, 
aa  for  land  occupied  by  them;  which  ra. 
servoirsr  by  means  of  acqneducts  and  pipes 
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laid  under  ground,  partly  id  the  tame  par- 
ish, and  through  the  parish  of  St.  James 
into  the  parish  of  St.  Peter  and  St.  Paul, 
in  Bath,  for  the  supply  of  the  city,  produced 
to  the  corporation  a  clear  annual  profit  of 
600/.  But  that  the  corporation  were  not 
rateable  for  the  whole  of  the  entire  profit 
in  the  first  mentioned  parish,  in  which  the 
springs  were  first  collected  ioto  the  reser- 
voirs; a  proportion  of  sacb  entire  profit  ac- 
cruing to  them  from  the  under-ground  ac- 
quedncts  and  pipes  laid  into  the  soil  of  the 
other  parishes,  in  respect  of  which  they 
were  to  be  considered  as  the  occupiers  of 
land  yielding  annual  profit  in  those  parish- 
es: and  therefore,  a  rate  upon  the  entire 
profits  arising  out  of  all  the  parishes,  niade 
on  the  corporation  in  the  first  mentioned 
parish,  was  held  bad.  The  Xing  ▼.  The 
Corporation  of  Balh,  M.   62  G.  3.     564 

POOR-REMOVAL. 

1  Where  husband  and  wife  and  their  children 
were  removed  by  an  order  of  justices  to 
the  place  of  their  last  settlement,  and  that  or- 
der was  suspended  as  to  the  husband,  un- 
til it  should  be  made  appear  that  he  was 
sufficiently  recovered  to  be  able  to  travel; 
the  wife  and  children  l»eing  removed  after 
his  death,  without  any  subsequent  order 
removing  the  suspension  of  the  first  order, 
is  no  reason  for  the  Sessions  to  quash  the 
order  on  appeal,  nor  to  quash  another  or- 
der for  payment  of  the  charges  of  such  sus- 
pension. The  King  v.  The  Inhabitant* 
of  Englefield,  H.  61  G.  8.  163 

2  A  pauper  renting  a  house  in  the  parish  of 
A.,  where  she  received  occasional  relief, 
and  having  relations  in  &  ,  an  adjoining 

Crish,  but  no  settlement  in  either;  after 
ving  been  sent  backwards  and  forwards 
from  one  to  the  other,  was  at  tnst  taken  by 
the  parish  officer  of  A  into  £.,  by  which 
she  was  then  relieved,  ajid  threatened  to 
be  sent  to  prison  if  she  returned  again  into 
A.:  held  that  her  residence  in  B.  under 
such  circumstances  did  not  prevent  her  re- 
moval from  thence  by  an  order  of  justices 
to  her  place  of  settlement.  The  /ting  v. 
The  Inhabitants  of  Birmingham,  T.  51 
G.  3.  404 

PORT  OF  DISCHARGE^ 
8ee  IiveuRANCX,  6. 

POWER. 

1  Where  a  power  of  leasing  was  given  to 
the  father,  tenant  for  life,  and  after  hie  de- 
cease, to  the  son,  tenant  for  life,  and  the 
son  obtained  a  grant  from  the  father  of  his 
life  estate  (without  noticing  the  power,) 
subject  to  a  certain  rent,  with  a  power  of 
re-entry  for  non-payment,  &c.:  held  that 
the  son,  during  the  lifetime  of  his  father, 
could  not  lease  under  the  power.  Eliza- 
beth Ann  Co*er  an  infant,  by  John  Gor- 
don, her  next  Friend,  v.  Day,  M.  61  G. 
3.  71 

2  Under  a  leasing  power,  with  a  condition 
(inter  alia)   for  re-entry  for  non-payment 


of  rent  in  21  days,  a  leeee  granted  with 
the  condition  of  re-entry  for  non-payment 
of  reot  in  tO  days,  t»  ease  nO  sufficient 
distress  can  be  taken  on  the  premizes 
whereby  to  levy  the  rent,  £e.  is  not  a  good 
execution  of  the  leasing  power;  such  con- 
ditional power  of  re-entry  being  less  bene- 
ficial to  the  remainderman  than  an  abso- 
lute power  of  re-entry  on  non-payment  of 
rent.  ibid. 

3  The  defendant's  ancestor,  and  devisor,  gave 
•  bond  in  a  penal  sum,  conditioned  to  p*y, 
after  Mary  Territt's  death,  1000/.  to  eocb 
person  or  persons  as  she  should,  by  deed 
or  will,  appoint;  held,  1st,  that  sneb  an 
alternative  power  to  appoint  a  earn  of  mon- 
ey, (not  necessarily  working  a  transmuta- 
tion of  property  like  an  appointment  of 
Jand,)  was  meant  to  be  ambulatory  dur- 
ing the  life  of  the  person  who  was  to  make 
the  appointment ;  and  therefore,  that  an 
execution  of  it  by  deed  (which  in  fact  was 
retained  in  her  own  possession)  might  be 
revoked  by  cancellation  animo  cancellandi, 
though  it  contained  no  power  of  revocation. 
But,  2dly,  That  as  the  mere  act  of  cat- 
ting off  her  name  and  seal  from  the  deed 
was  equivocal,  it  might  be  explained,  and 
its  effect  done  away,  by  shewing,  from 
what  was  said  by  her  at  the  time,  that 
she  did  it  under  a  mistaken  notion  that  she 
htd  provided  an  effectual  appointment  by 
her  will  made  after  the  deed,  and  that 
the  deed  was  therefore  useless :  whereas, 
in  truth,  her  will  could  not  operate  as  an 
appointment :  as  it  contained  no  direction 
for  raising  the  money  upon  the  obligor's 
estate  ;  hot  proceeded  upon  the  supposi- 
tion as  therein  expressed,  that  the  children 
of  her  appointee  (who  was  dead  at  the 
time  of  the  will  made)  "  would  acquire 
'*  the  said  1000/.  under  and  by  virtue  ef 
"  the  deed  of  appointment"  and  giving  all 
the  rest  and  residue  of  her  estates  and 
effects  to  them  and  others  "on  the  ex- 
"  press  condition  that  they  (the  children) 
(l  should  bring  into  hotchpot  with  such  res- 
"  idue,  &c.  the  said  1000/."  And  wheth- 
er she  mwtook  the  contents  of  her  will  st 
the  time  she  cat  off  her  name  and  seal, 
and  made  the  declaration  before  mention- 
ed *,  (which  would  be  a  mistake  in  fact;) 
or  whether  she  mistook  the  legal  opera- 
tion of  her  will  (which  woo  Id  be  a  mis- 
take in  law ;)  in  either  case  the  mists ke 
annulled  the  ci.  nee  Nation.  Jane  Perrott 
and  Others,  Executrir  and  Executors  of 
George  Perrott,  who  was  lurviring  Exe- 
cutor of  the  Rev.  Andrew  Pirrott,  against 
George  Wigley  Perrott.  T.  61  G.  3.  4S2 

PRACTICE, 

See  Bail,  Bastardy,  Order  or,  6. 
Under  the  stat.  5  W.  and  M.  c.  1 1 .  s.  2.  &  3. 
1  requiring  a  defendant,  removing  an  indict- 
ment from  the  Sessions  by  certiorari,  to 
find  two  sufficient  manucaptors,  who  shall 
enter  into  a  rccogr.iznnce  in  20/.  condition- 
ed to  appear,  plead,  and  try,  &c;  and 
that  if  the  defendant  be  convicted,  &c, 
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the  Court,  shall  give  reasonable  costs  to  be 
taxed,  &c.  and  that  thd  taut  recognizance 
shall  not  be  discharged  till  the  cost*  so 
taxed  shall  be  paid  i  the  amount  of  the 
costs  to  be  taxed  is  not  limited  by  such  re- 
cognizance, which  is  only  a  farther  security 
for  them;  and  tbe  Court  will  not  discharge 
the  recognizance,  till  the  taxed  costs  are 
paid  to  tbe  prosecutor.  The  King  v.  Teal 
and  Other*.  M.  61  G.  3.  18 

2  Tbe  practice  is,  to  take  the  recognizance  in 
20/.  from  each  of  the  manucaptors.      ibid. 

3  Tbe  statute,  giving  tbe  prosecutor  an  at- 
tachment for  recovery  of  his  taxed  costs 
within  ten  days  after  demand  and  refusal, 
uieaus  tea  entire  days.  bid. 

4  The  Court  refused, on  motion,  to  discbarge 
an  infant  plaintiff,  who  had  sued  without 
prochein  amy  or  guardian,  and  was  in 
execution  for  the  Costa.  Finley  v.  Jowle, 
hi  51  G.  $.  19 

5  The  rule  for  judgment  must  have  four  elear 
days,  exclusive  of  tbe  first  and  last,  and  of 
Sunday,  before  judgment  entered.  Roberts 
v.  Stacey,  M.  51  G   3.  27 

6  Where   the  flame  plaintiff  brought  three 
actions  of  trespass  against  three  several 
defendants,  for  different  parts  which  they 
took  in  the  same  transaction;  one  against 
tbe  Speaker  of  the  House  of  Commons, 
who  justified   under  a  warrant  issued  by 
him,  under  the  order  of  the  tiooso,  for  ar- 
resting and  committing  to   the  tower  the 
plaintiff,   a   member  of   tbe  House,  for  a 
breach  of  privilege  in  publishing  a  libel 
upon   tbe    House;    to  which   justificatory 
piea  tbe  plaintiff  demurred:  another  against 
the  Serjeant  at  Arms,  who  pleaded   not 
guilty,  ind  alao  justified  under  the  authori- 
ty of  the  Speaker's  warreet;  to  which  the 
plaintiff  replied  an  excess  in  the  manner  of 
executing  the  warrant,  by  a  military  force, 
and  with   improper  and   unnecessary   vio- 
lence; on  which  issue  was  joined  to  the 
country :  and  tbe  third  against  the  Constable 
of  tbe  Tower,  who  received  and  detained 
the  plaintiff  a*  a  prisoner;  and  who  also 
justihed  under  a  warrant  from  the  Speaker 
for  that  purpose;  in  which  issue  was  also 
taken  to  the  country  en  several  facts  stated 
in  such  justification:  and  notice  of  trial  waa 
given  by  the  plaintiff  in  the  two  last  causes, 
(which  stood  for  trial  at  bar  on  a  day  fixed ;) 
but  the  plaintiff,  though  still  within  time  of 
the  general  rules    and     practice    of   tbe 
Court,  had  not  set  ddwn  his  demurrer  in 
the  first  cause  for  argument:  the  Court,  on 
motion  of  the   Attorney-General  on  behalf 
of  tbe  Serjeunt  at  Arms,  and  of  the  Con- 
stable of  the  Tower,  postponed  the  trial  of 
the  issues  in  those  causes  until  after  the 
argument  on  the  demurrer  in   the  cause 
against  the  Speaker;  because  tbe  right,  just, 
snd  distinct  consideration  of  tbe  questions 
which  arose  on  the  issues  of  fset,  and  on 
the  true  measure  of  damages,  in  the  causes 
against  the  Serjeant  at  Arms  and  the  Con- 
stable of  the  Tower,  depended  mainly  upon 
the  decision  of  the  issue  in  law  joined   in 
the  other  action  against  the  Speaker  end 


(bough  the  same  question  of  law  might 
ultimately  be  raised  on  motion  in  the  two 
former  actions;  yet  it  could  not  be  consid- 
ered so  conveniently  to  tbe  Court,  to  whom 
tbe  decision  of  such  question  belonged,  or 
ao  advantageously  to  the  party  who  should 
prove  to  be  in  the  right,  as  upon  the  de- 
murrer, which  presented  tbe  Questions  of 
law  distinct  from  the  questions  of  fact.  Sir 
Francis  Burd*tty  Bart.  t.  Col  man.  The 
8am*  v.  The  Earl  ofMoira,  M.  51  G.  8. 

80 

7  Where  the  plaintiff,  after  arresting  and 
holding  tbe  defendant  to  special  bail  for 
60/,.  took  20/.  out  of  court  which  the  de- 
fendant had  paid  in,  and  staved  further 
proceedings  :  held  that  that  did  not  war- 
rant an  applies i  km  for  costs  on  the  part  of 
the  defendant,  by  the  statute  43  G.  3.  e. 
46.  s.  8.  against  frivolous  and  vexatious  ar- 
rests, which  authorizes  costs  to  be  awarded 
to  the  defendant  if  the  plaintiff  do  not  reco- 
ver the  sum  for  which  he  held  the  defend- 
ant to  bail,  and  had  no  reasonable  or  pro- 
table  eaute  for  holding  him  to  bail  to  that 
amount  Rouceroy  v.  Alefeon,  M.  51  G. 
3.  58 

8  Tbe  Court  will  take  no  cognisance  of  a 
special  case  reserved  upon  the  trial  of  an 
indictment  at  tbe  sessions.  The  King  v. 
The  Inhabitant*  of  the  County  of  Salop, 
M.  51  G.  8.  tfO 

9  The  rule  of  Court  of  H.  26  G.  8.  supersed- 
ing a  prisoner,  against  whom  the  plaintiff 
shall  not  proceed  to  trial  or  final  judg- 
ment within  three  terms  after  declaration 
delivered,  does  not  attach  in  a  case  where 
there  are  two  defendants,  one  of  whom  suf- 
fered judgment  by  default,  and  the  other 
pleaded  to  issue  ;  the  trial  of  such  issue 
being  had  within  the  third  term  ;  though 
the  costa  were  not  taxed,  nor  final  judg- 
ment in  fact  signed  till  after  the  term ,  but 
then  entered,  according  to  the  course  of  the 
Court,  aa  of  that  term.  Wi  igglestoorth  and 
Another  v.  Wright  and  Stacy,  M.  51  G. 
8.  74 

10  If  defendant  put  in  special  bail  within  four 
days  in  a  town  cause,  he  is  entitled  to 
plead  in  abatement,  provided  such  bail  be 
afterwards  perfected  in  time ;  though  he 
bad  before  put  in  other  bail  and  given  no- 
tice of  justifying,  but  bad  withdrawn  them. 
in  time  Hopkinson  v.  Henry  and  Ano- 
ther, M.  51  G.  3  95- 

11  Where  a  nonsuit  is  set  aside  upon  pay- 
ment of  costs,  such  payment  is  made  a 
condition  precedent  to  the  setting  uside 
the  nonsuit  ;  and  without  it  the  plaintiff 
cannot  proceed  to  another  trial.  Nichols 
v.  Bozon,  M.  51  G.  3.  102 

12  Affidavits  not  entitled  in  the  King's  Bench, 
and  sworn  before  A.  B.  a  commissioner, 
e}c.  without  stating  him  to  be  a  commis- 
sioner of  this  court  ;  ca  nnot  be  read  ;  but 
those  sworn  tn  court,  or  before  a  judge  of 
ike  Court,  though  not  entitled  tn  the  King9* 
Bench,  may  be  read.  The  King  v.  Hare, 
T.  60  G.  8.  105 

18  In  an  action  on  a  bond  given  12  years  ago 
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in  the  East  Indies*  where  the  s  utacribmg 
witness  resided,  the  defend  not  baring  first 
caused  great  delay  to  the  action  by  insist- 
ing on  oyer  of  the  original  instead  of  a 
sworn  copy  ;  which  obliged  the  plaintiff 
to  send  for  a  bond  from  the  East  Indies  ; 
and  having  then,  by  leave  of  the  Court  un- 
der the  statute  to  plead  several  matters, 
pleaded  non  est  factum,  solvit  ad  diem, 
and  solvit  post  diem  ;  the  Court,  in  con- 
sideration of  the  delay  which  had  already 
intervened,  and  of  the  further  delay  which 
might  be  occasioned  by  taking  the  depo- 
sition  of  the  subscribing  witness  in  the 
Eatt  Indies  in  proof  of  the  bond  ;  and  also 
upon  an  affidavit  that  payments  had  been 
made  on  the  bond  by  the  defendant  since 
his  return  home,  and  recently  before  the 
action  brought,  rescinded  the  role  for  plea- 
ding doub  e,  in  order  to  make  the  defen- 
dant elect  to  stand  either  open  his  plea  of 
non  est  factum,  or  on  his  pleas  of  payment 
at  and  after  the  day.  Jfasta  Ckitty  v. 
Burnt.  H.  51  G.  3.  136 

14  A  criminal  information  may  be  moved  for 
against  magistratea,  for  misconduct  in  the 
execution  of  their  offices,  in  the  second 
term  after  the  offence  committed,  there  be- 
ing no  intervening  assizes.  The  King  v 
T.  Harris  and  Another,  H.  61  G.  8.  U2 
Vide  post,  pi.  16. 

16  The  defendant  having  tren  sued  and  held 
to  bail  by  a  wrong  christian  name;  but  the 
plaint irl'  having  declared  against  him,  and 
bail  having  been  put  in  nnd  perfected  for 
him  by  his  right  name;  the  bail  cannot 
afterwards  object  to  the  irregularity,  upon  a 
motion  to  enter  an  exoneretor  upon  the  bail 
piece.     Ctuik  v.  Baker,  H.  61  G.  H.    144 

16  The  Coort  will  not  grunt  a  rule  nisi  for  a 
criminal  information  ag.tinsta  magistrate  so4 
late  in  the  second  term  after  the  imputed 
offence,  as  to  preclude  him  from  the  op- 
portuni'y  of  shewing  cause  againat  it  in  the 
same  term.  The  King  v.  Marshall  crnd 
Grantham,  H.  51  G.  3.  166 

17  Time  refused  to  be  enlarged  for  the  bail 
to  render  their  principal,  on  an  affidavit  that 
he  was  a  lunatic;  it  not  appearing  that  he 
was  in  such  a  state  as  to  occasion  any  im- 
mediate peril  of  life,  either  to  himself  or  to 
those  about  him.  Cock  v.  Bell,  H.  61  G. 
S.  355 

18  Where  the  proceedings  are  by  original,  the 
plaintiff  in  error  cannot  be  ruled  to  appear 
before  the  quarto  die  post  of  the  return  day 
of  the  a luis  writ  of  scire  facias  quare  exe- 
cutionem  non,  &c.  where  nihil  had  been 
returned..  Sharp  v.  Clark,  in  Error,  H. 
51  G.  3.  196 

19  A  notice  of  trial  for  the  sittings  after  term 
in  London  must  specify  whether  the  cause 
is  intended  to  be  tried  at  the  first  day  of 
such  sittings,  or  at  tho  adjournment-day: 
and  in  the  latter  case,  it  is  sufficient  to  give 
such  notice  eight  days  before  the  first  day 
of  the  sittings  after  term,  if  the  defendant 
reside  above  40  miles  from  London;  and 
four  days,  if  he  reside  within  that  distance. 
Regula  Gsneralis,  B.  61  G.  3.  169 


10  The  defendant  being  in  cnetody  of  n  mes- 
senger under  an  order  of  the  Secretary  of 
8tnte  for  tho  purpose  of  being  sent  out  of 
the  kingdom  by  virtue  of  the  alien  net.  41 
G.  8.  c.  166.,  the  Court  refused  to  inane  a 
habeas  corpus,  on  ibe  application  of  bis 
bail,  to  bring  him  up,  that  they  might  ren- 
der him  in  their  own  discharge,  on  account 
of  the  public  inconvenience,  and  probable 
risk  of  his  passage,  which  had  been  taken 
in  a  ship  immediately  about  to  nail  to  bas 
destined  port.  But  they  also  re/need, 
while  he  waa  still  in  the  kingdom,  and 
might  possibly  be  set  at  large  again,  to  en- 
ter an  exoneretar  on  the  bail- piece:  but 
they  said  they  would  remember  that  the 
situation  of  the  bail  was  without  any  fault 
of  theirs,  if  any  proceedings  were  taken 
against  them  in  the  mean  time.  Folk  tin 
v.  Critico,  E  GO  G.  3.  229 

21  A  defendant  has  the  same  time  to  plead 
after  a  delivery  of  a  bill  of  particulars  as 
he  had  when  the  summons  for  k  was  re- 
turnable. Mowbray  v.  Scktsbertk,  £.  61 
G.  3.  262 

22  Rule  refused  to  permit  the  defendant  to 
pay  into  coort  the  debt  and  coats  np  to  a 
certain  day  after  the  action  brought,  (there- 
by excluding  the  coats  of  the  declaration 


delivered,)  upon  the  ground  of  en  offer  to 
pay  the  debt  and  costs  op  to  that  period, 
without  having  made  a  tender  before  action, 
or  obtaining  the  common  rule  for  etajing 
proceeding!*  on  payment  of  debt  and  easts 
up  to  the  time  of  the  application.  Bur- 
metier  v.  Hick,  E.  51  G.  3.  271 

23  For  the  purpose  of  fixing  the  bail  on  scire 
facias,  the  capias  ad  satiswoiendum  against 
the  principal  must  lie  the  four  last  days  ia 
the  office  before  the  return:  and  the  bail 
having  once  been  prepared  to  render  their 
principal  in  lime,  which  ibey  then  omitted 
to  do,  in  consequence  of  a  role  nisi  taken 
out  by  them  on  the  suggestion  of  the  Court, 
with  a  view  to  an  arrangement  ont  of  court 
between  the  parties,  (the  principal  being  a 
lunatic,)  which  rale  waa  afterwards  dis- 
charged without  providing  for  the  bait  to  be 
placed  in  the  tame  situation  that  they  were 
in  before;  the  Court,  in  a  subsequent  term, 
permitted  the  bail  to  take  the  above  objec- 
tion to  the  regularity  of  the  proceedings, 
though  they  bad  before,  in  the  name  term, 
before  they  were  aware  of  this  objection, 
brought  forward  another  objection,  which 
was  overruled.  Cock  v.  Brockhurst  and 
Another,  £.  61  G.  3.  287 

24  Writs  issued  out  of  this  coort  against  per- 
sons within  the  borough  of  Southvtark  sre 
to  be  directed  to  the  sheriff  of  the  couBty 
who  issues  bis  mandate  thereupon-  to  ibe 
bailiff  of  the  borough,  and  not  to  the  bailiff 
in  the  first  instance.  Bourring  v.  Pritch- 
ard>  T.  61  G.  8.  421 

26  Leave  given  to  the  plaintiff  in  debt  on  bond 
conditioned  to  perform  an  award,  after 
judgment  for  him  upon  a  plea  of  judgment 
recovered,  to  execute  a  writ  of  inquiry  upon 
the  stat.  8&  9  W.  8.  o.  11.  a.  8,  after  a 
writ  of  error  allowed,  And  to  sign  a  new 
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judgment  on  the  terms  of  paying  costs  and 
polling  the  defendant  in  statu  quo,  &c. 
Hanbury  v.  Oue$ty  T.  51  G.  3.  472 

26  Service  of  a  copy  of  the  declaration,  &c. 
in  ejectment,  before  the  estoign  day  of  the 
term,  on  the  daughter  of  the  tenant  in 
possession,  in  the  absence  of  him  and  his 
wife,  is  not  sufficient  even  though  the  ten- 
ant had  since  declared  that  he  had  receiv- 
ed the  same,  if  it  do  not  appear  that  he 
bad  received  it  before  the  eesoign  day.  Roe 
Leeme  of  Hambrook,  v.   Doe,  T.  61  G.  S. 

480 

27  The  court  would  not  direot  a  writ  of  in- 
oiry  to  be  executed  after  judgment  by  de- 
Tank  in  an  action  of  debt ;  but  referred  it 
to  the  Master  to  ascertain  what  was  due, 
upon  the  application  of  the  defendant  after 
execution  executed.  Taylor  v.  Capper, 
T.  61  G.  3.  490 

28  A  bankrupt  who  has  been  waived  (or  out- 
lawed) and  her  person  arrested  and  goods 
taken  by  the  sheriff,  under  a  writ  of  capias 
utlegatatn,  'is  not  entitled  to  be  relieved  on 
summary  motion  from  such  arrest  and  levy, 
except  upon  the  terms  of  nppearing  to  the 
action  and  putting  in  and  perfecting  special 
bail;  although  the  plaintiff  had  also  proved 
her  debt  under  the  commission,  and  receiv- 
ed a  dividend;  after  which  this  action  was 
commenced  for  the  balance.  Summer  ville 
v.  Isabella  Walkins  and  Others^  M.  62 
G.  3.  630 

29  An  intervening  Sunday  is  to  be  reckoned 
as  one  of  the  8  days  in  full  term  given  to 
bail  to  render  their  principal  after  the  re- 
turn of  the  writ.  Creswell  v.  Green,  M. 
52  G.  8.  681 

80  The  bail  are  entitled  to  be  discharged  upon 
their  bankrupt  principal's  obtaining  bi» cer- 
tificate before  the  time  allowed  to  them  by 
the  indulgence  of  the  Court  for  rendering 
their  principal  is  out;  t.  e.  before  the  ap- 
pearance day  of  the  Isst  scire  facias.  But 
the  bail  not  having  applied  in  time  to  enter 
an  axon  ere  tor  on  the  bail  piece,  till  after 
the  money  levied  upon  them,  they  can  only 
be  relieved  o  j  payment  of  costs.  Mannin 
v.  Tartridge  and  Another,  bail  of  Qood- 
ehall.  M.  52  G-  3.  .  659 

81  If  the  attorney  employed  to  prepare  a 
warrant  of  attorney  to  confess  judgment, 
which  is  to  be  mude  subject  to  a  defea- 
sance, neglect  to  insert  such  defeasance 
on  the  warrant,  which  is  required  by  rale 
of  Court  of  M.  42  G.  8,  the  security  is  not 
thereby  avoided  against  the  innocent  party, 
but  the  attorney  is  guilty  of  a  breach  of  do- 
ty imposed  on  him  by  the  Court,  and  an- 
swerable for  it  on  motion.  Shaw  v.  Evans, 
M.  52  G.  3.  649 

32  In  covenant  upon  a  deed  of  indemnity 
whereby  the  plaintiffs  covenanted  to  indem- 
nify the  Bank  of  England  against  advances 
to  L,  and  B.  on  bills  of  exchange,  to  the 
amount  of  100.000/.,  and  the  defendant 
and  others  agreed  to  sub-indemnify  the 
plaintiffs  to  the  same  amount  in  certain  ali- 
quot proportions,  of  which  the  defendant's 
proportion  was  6000/.;  and  the  plaintiffs 
alleged,  that  they  bad  been  obliged  to  pay 


the  whole  100,000/.  to  the  Bank,  and  de- 
manded of  the  defendant  his  proportion  of 
6000/.;  in  which  action  the  plaintiffs  had 
judgment  upon  demurrer;  the  Court  refus- 
ed to  refer  it  to  the  Master  to  contpnte  the 
principal  and  interest  due  on  the  deed:  con- 
sidering that  it  was  not  a  mere  question  of 
computation  of  principal  und  interest,  but 
that  it  was  open  to  the  defendant  before 
the  sheriff's  jury  to  enter  into  questions  of 
collateral  satisfaction  of  the  plaintiffs'  de- 
mand from  securities  and  effects  of  L. 
and  B.y  the  principals  in  their  hands. 
Deniton  and  Others  v.  Mair,  M.  52.  G. 
8.  570 

PRESENTMENT, 
See  Ihoictmskt. 
A  presentment  by  a  magistrate  under  the 
stat,  18  G.  3.  c.  78.  s.  24  of  a  noisanoe  in 
the  highway,  must  allege  the  offence  to  be 
done  agaiost  the  form  of  the  statute;  and 
it  is  not  enough  to  state  that  the  magistrate, 
by  virtue  of  the  act,  $c.  presented,  &c. 
The  King  v.    Winttr,  H.   61   G.  8. 

137 
PRESSING. 
It  does  not  appear  that  the  master  of 
any  vessel  is  merely,  as  such,  exempted  by 
law  from  being  impressed;  and  where  it 
appeared  to  the  court  that  a  person,  whose 
father  was  stated  to  be  acting  as  mate  on 
board  a  coasting  vessel  of  62  tons,  had  been 
just  before  Appointed  to  act  as  master,  up- 
on a  supposition  that  he  would  be  thereby 
exempted  from  being  impressed,  the  court 
refused  even  a  role  to  ahew  cause  why  he 
should  not  be  brought  op  by  habeas  corpus 
to  he  discharged  from  on  board  a  king's 
ship,  where  he  was  placed  after  having 
been  impressed.  Antliony  Burrow's  Case, 
T.  51  G.  3.  447 

PRINCIPAL  AND  SURETIES. 

A  bond  for  the  collection  and  payment  over 
of  public  duties  may  be  put  in  force  against 
.one  of  the  sureties,  though  he  were  not 
apprized  of  the  default  of  the  principal 
colloctor  in  not  paying  over  the  duties  col- 
lected by  him,  nor  called  upon  for  an  in- 
demnity by  the  commissioners  till  after 
the  dismissal  from  office  of  such  collector. 
JVares  and  Pepys  v.  Howies,  51.  52  (».  3. 

520 
PRISONER. 

The  role  of  Court  of  H.  28  G.  3  supersed- 
ing a  prisoner,  against  whom  the  plaintiff 
shall  not  proceed  to  trial  or  Jina I  judgment 
within  three  terms  after  declaration  deliv- 
ered, does  not  attach  in  a  case  where  there 
are  two  defendants,  one  of  whom  suffer- 
ed judgment  by  default,  and  the  other 
pleaded  to  issue;  the  trial  of  such  issue 
being  had  wtibin  the  third  term;  though 
the  coals  were  not  taxed,  nor  final  judg- 
ment in  fact  signed  till  after  that  term,  but 
then  entered,  according  to  the  course  of  the 
Court,  aa  of  that  term.  Wriggles  worth 
and  Another  v.  Wright  and  Stacey,  M. 
51  G.  8.  7 


616 


INDEX. 


PRIVILEGE  OF  PARLIAMENT. 

j  To  an  notion  of  trespass  against  the  Speak- 
er of  the  Home  of  Com  mom  for  forcibly 
and  with  the  assistance  of  armed  soldier*, 
breaking  into  the  messuage  of  the  plaintiff, 
( the  outer  door  being  shot  and  fastened,) 
and  arresting  him  there,  and  taking  him  to 
the  Tower  of  Lonion,  and  imprisoning 
him  there;  it  is  a  legal  justification  and  bar 
to  plead  that  a  parliament  was  held,  which 
was  sitting  during  the  period  of  the  tres- 
passes complained  of;  that  the  plaintiff 
was  a  member  of  the  House  of  Common*; 
and  that  the  house  having  resolved,  "  that 
a  certain  letter,  &c.  in  CobbetVs  Weekly 
Register,  was  a  libellous  and  scandalous 
paper,  reflecting  on  the  just  rights  and  pri- 
vileges ol  the  house;  and  that  the  plaintiff, 
who  had  admitted  that  the  said  letter,  &c. 
was  printed  by  bis  authority,  had  been 
thereby  guilty  of  a  breach  of  the  privileges 
of  that  house:*'  and  having  ordered  that 
for  his  said  offence  he  should  be  commit- 
ted to  the  Tower,  and  that  tbe  Speaker 
should  issue  his  warrant  accordingly;  the 
defendant,  as  Speaker,  in  execution  of  tbe 
said  order,  issued  his  warrant  to  the  Ser- 
jeant at  arms,  to  whom  the  elocution  of 
such  warrant  belonged,  to  arrest  the  plain- 
tiff, and  commit  hi.n  to  the  custody  of  the 
Lieutenant  of  the  Tower;  and  issued  an- 
other warrant  to  the  Lieutenant  of  the 
Tower,  to  receive  and  detain  the  plaintiff 
in  custody  daring  the  pleasure  of  the 
house;  by  virtue  of  which  first  warrant  the 
Serjeant  at  arms  *ent  to  the  messuage  of 
the  plaintiff,  where  he  then  was.  to  execute 
it ;  and  because  the  outer  door  was  fasten- 
ed, and  he  could  not  enter  after  audible 
notification  of  bis  purpose,  and  demand 
made  of  admission,  he,  by  the  assistance 
of  the  said  soldiers,  broke  and  entered  tbe 
plaintiff's  messuage,  and  arrested  and 
conveyed  him  to  the  Tower,  where  be  waa 
received  and  detained  to  costody,  uoder 
the  other  warrant,  by  the  Lieutenant  of 
the  Tower.  Sir  Franc U  Bnrdett,  Bart, 
y.  The  Right  Honourable  Charlei  Abbott, 
Speaker  of  the  Howe  of  Common*,  E.  61 
G.  3.  293 

2  The  Serjeant  at  Arms  of  the  House  of 
Commons,  being  charged  with  the  elocu- 
tion of  the  Speaker's  warrant  for  arresting 
and  conveying  to  the  Tower  the  plaintiff, 
a  member  of  the  bouse,  for  a  breach  of 
privilege,  is  not  guilty  of  any  excess  of  au- 
thority in  the  execution  of  such  warrant, 
so  as  to  make  him  a  trespasser  ab  initio,  if, 
upon  the  refusal  of  tbe  pliant  iff  to  submit  to 
the  arrest,  and  his  abutting  the  door  against 
the  serjeant,  who  had  demanded  admiasion 
for  the  purpose,  and  declaring  that  the  war- 
rant was  illegal,  and  that  he  would  only 
submit  to  superioi  force;  and  a  large  mob 
having  assembled  before  tbe  plaintiff's 
house,  and  in  the  streets  adjoining,  so  that 
tbe  serjeant  could  not  arrest  and  convey 
the  plaintiff  to  the  Tower  without  dancer 
to  himself  and  his  ordinary  assistance,  if  at 


all,  by  the  mere  aid  of  the  civil  power;  tbe 
Serjeant  thereupon  called  in  aid  a  large 
military  force;  and  after  breaking  into  the 
plaintiff's  house,  placed  a  competent  num- 
ber of  the  military  therein  for  the  purpose 
of  securing  a  aafe  and  convenient  passage 
to  conduct  the  plaintiff  out  of  the  house  in- 
to a  carriage  in  wailing,  and  from  thence 
conducted  him  with  a  large  military  escort 
to  the  Tower,  using  at  the  same  time  eve- 
ry personal  courtesy  to  his  prisoner  con* in- 
tent with  the  due  execution  of  hi*  duty; 
which  however  will  not  admit  of  delay, 
(breeding  hazard,)  in  the  execution  of 
such  warrant.  Sir  Francis  Burdetl%  Baft. 
v.  Francis  John  Coleman,  Esq.  T.  51  G. 
3.  643 

See  further,  Evidence,  4. 

PRIZE. 
See  Insurance,  1.  4  Stamp,  3  and 
vide  Baker  v.  Jar  dine,  cited  235. 
1  The  commander  of  the  Cork  naval  siariou 
on  tbe  3d  of  May  ordered  tbe  Loire  frig- 
ate,  under  his  command,  to  cruise  for  a 
month  within  certain  limits  mentioned, 
(whether  within  the  Cork  station  or  not 
did  not  appear,)  but  in  case  of  obtaioing 
intelligence  of  the  enemy  being  at  sea, 
to  return  immediately  and  report  the  same 
to  him,  unless  the  captain  should  deem  it 
more  serviceable  first  to  apprize  the  com- 
mander in  chief  of  the  Channel  fleet  off 
Brest  of  it,  and  then  to  return  to  Cork 
without  loss  of  time.  The  Loire  having 
sailed  and  obtained  such  intelligence  on  her 
cruise,  went  off  Brest,  and  communicated 
it  to  the  commander  of  the  Channel  fleet 
on  the  25th  ofMty,  who,  on  the  28th,  or- 
dered the  Loire  to  go  off  Ferrol  with  dis- 
patches &c;  and  afterwards,  and  whilst  in 
the  execution  of  her  former  orders  from  the 
commander  of  the  Cork  station,  to  look 
out  for  the  Jamaica  homewnrd-bound  con- 
voy within  certain  limits,  (which  were  part- 
ly within  and  partly  beyond  his  original 
cruising  orders;  and  if  met  with,  to  protect 
them  up  8L  George's  and  the  Bristol 
Channel.  The  Loire  having  delivered 
the  dispatches,  &c  to  the  naval  command- 
er off  Ferrol,  on  her  return  took  three 
prizes,  beyond,  as  was  admitted,  the  licnili 
of  the  Channel  station,  and  asserted  to  be 
within  the  Cor  A-  station:  (but  whether  or 
not  within  tbe  Cork  station  waa  deemed 
to  be  immaterial  in  this  case.)  Held,  that 
the  commander  in  chief  of  the  Channtl 
fleet  did  not,  wititin  the  true  meaning  of  bis 
orders  to  the  Loire  intend  to  retain  her  un- 
der his  command  after  the  execution  of  his 
orders  off  Ferrol,  but  only  that  he  should 
attend  to  his  further  instructions  while  ex- 
ecuting her  origiua!  orders,  and  as  a  mod- 
ification of  or  addition  to  auch  orders,  rath- 
er than  as  a  supercession  or  abrogation  of 
tbem.  But  that,  if  he  had  so  intended,  he 
hud  no  right  so  to  retain  her  out  of  the  lim- 
it* of  his  command  by  partial  modifications 
of  her  original  orders,  for  the  purpose  uf 
untitling  himself  to  prizes  taken  by  her  est 
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of  such  limits,  in  derogation  of  the  rights  of 
another  flag-officer.  Lady  Gardner  and 
Others*  Exec  triors  of  Lord  Garder  v. 
Lyne,  £.  61  G.  3.  281 

2  Queere9  how  the  case  would  be,  where  a 
cnitzer  in  rhace  pursue  an  enemy  oat  of 
the  limiti  of  one  atation  into  another.       ib. 

PROCESS. 
See  Writs. 
Id     trtwpate     against     magistrates     for   an 
act  done  by  them   ex  officio,  the  plaintiff 
mast  shew  at  nisi  prim  that  he  proceed- 
ed  upon  a  writ  sued  on!  within  six  months 
after  notice  to  them  of  the  action,  although 
there  be  a  continuing  cause  of  action  :  and 
therefore  the  plaintiff  must  shew  a  return 
and  continuance    of  the  first  writ,  if  the 
second  be  out    of  the    time  fixed  by  the 
notice.    Weston  v.  Fuurnier  and  Another, 
M.   52  6.  8.  512 

PRIZE. 

See  Insurance,  12. 

PROMISSORY  NOTES, 
Set  Bills  of  Exchange. 

PROPERTY-TAX. 
The  defendant  having  covenanted   in  an  in- 
denture to  pay  the  plaintiff  800/.  at    the 
end  of  a  twelve  month,  and   in  the  mean 
time,  and  until  payment  thereof,  to  pay  in- 
terest for  it  at  5/.  per  cent. ;  it  is  no   an- 
swer to  an  action  of  debt  for  the  300/.  and 
interest  accrued  thereon,  to  plead,  that  by 
the  same    indenture  it  was   amongst  other 
things     covenanted,    that    the    defendant 
should  pay  the  property  tax,  payable  for 
and   in  respect  of  the  said  800/:  for  the 
plea  cloea  not  shew  that  the  covenant  for 
the  payment  of  the  property  tax  attached 
on  the  interest  payable  for  the  300/.  prin- 
cipal ;  and  the  covenants,  as  there  exhibit- 
ed, appear  to  be  independent;  and  there- 
fore, though  the  latter  should   be  void   by 
the  property  tax  act  46  Geo.  8.  c.  65.  a.  115, 
avoiding  all  contracts,  covenants,  &c.  for 
the  payment  of  any  interest,  etc.   in  full, 
without  allowing  the  deduction  of  the  tax, 
•a  directed  by  the  act;  yet  that  would  not 
avoid   the  other  independent  covenant,  in 
the  deed  for  the  payment  of  the  300/.  and 
interest.     Wigg  and  Another,  Executors 
of  Collier,  v.  SkuUleworth,  M.  51  G.  3. 

57 

QUO  WARRANTO, 
See  Corporation. 

RATE, 
See  Poor   Rates. 

RECORD. 
If  the  plaintiff,  in  an  action  for  a  malicious 
prosecution,  offer  to  prove  at  the  trial  the 
original  record  of  the  indictment  and  ac- 
quittal, or  a  true  copy  thereof,  such  evi- 
dence must  be  received,  though  there 
Vol.  VII.  78 


were  no  order  of  the  Court,  or  fiat  of  the 
Attorney-General,  allowing  the  plaintiff  a 
copy  of  such  record:  but  the  officer  who, 
without  such  authority,  producea  the  record, 
or  gives  a  copv  of  it,  to  the  party,  is  an- 
swerable for  the  contempt  of  Court,  in  so 
doing;  and  the  Judge  at  nisi  prius  would 
not  compel  him  to  produce  the  record  in 
evidence,  without  such  authority.  Legatt 
v.  ToUerrey,  T.  61  G.  3.  427 


REMITTANCE, 
See  Assumpsit,  13. 

REMOVAL, 
See  Poor  Removal  . 

REMOVAL,  ORDER  OF. 
Coupling  the  stat.  35  G.  8.  c.  101.  (which 
enables  two  justices  to  suspend  orders  of 
removal  on  account  of  the  sickness  of  the 
paupers,  and  to  give  the  costs  of  such 
suspensions,  with  an  appeal  against  such 
costs,  if  they  amount  to  20/. )  with  the  sL 
8  W.  &  M.  c.  ll.s.  9,  (which gives  an  ap- 
peal to  the  party  grieved  by  any  determi- 
nation of  the  josticea  respecting  the  settle- 
ments of  paupers  by  the  means  there  men- 
tioned;) appeals  lie  against  an  order  of 
removal  which  wus  suspended,  and  against 
a  subsequent  order  for  coats;  notwithstand- 
ing the  death  of  the  pauper  before  any 
removal  of  him  in  fact  made,  and  though 
the  costs  were  under  2*U. ;  such  order  for 
costs  attaching  by  consequence  a  grievance 
on  the  parish  to  which  the  order  of  remov- 
al was  made. if  the  pauper  were  not  settled 
in  it.  The  King  v.  The  Inhabitant*  of 
St.  Mary-le-bone  in  Middlesex,  M.  51  G. 
8.  40 

REQUESTS, 
8ee  London  Court  or  Requests. 

REVERSION, 
See  Action  on  the  Case. 

REVOCATION, 
See  Power,  8. 

SACRAMENT, 
See  Corporaton,  6. 

SALE, 
See  Carrier.  Vendor  and  Vendee. 

SCIRE    FACIAS. 
See  Pleading,  11. 

SENTENCE, 
8ee  Insurance,  2. 

SERVANTS, 

See  Master  and  Servant,  Wages, 

Rate  or. 

SESSIONS. 
&ee  Wages  Rats  or. 
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SESSIONS  AND  ITS  ORDERS, 

See  Appeal.  Special  Case. 
An  onlei  of  sessions,  awarding  such  costs  as 
other  perilous  shall  adjudg»  to  be  reasona- 
ble, is  bad.  Rex  v.  St.   Mary's   Notting- 
ham, E.  10  G.  2.  43 

SET-OFF. 
Commissioners  del  credere  for  guarantying 
sums  insured  open  policies  are  doe  upon 
entering  into  the  contract  of  gaarantie, 
and  may  be  recovered  in  an  action  of  in 
debitatus  assumpsit;  and  after  judgment 
by  default,  the  defendant  cannot  set  off  in 
reduction  of  damages  the  amount  of  losses 
not  indemnified.  Caruthert  v.  Graham, 
M.  52  G.  8.  650 

SETTLEMENT, 
See  Poor   Removal. 

By    apprenticeship. 

1  The  statute  43  Eliz.  c.  2.  s.  1,  enacting 
that  the  churchwardens  of  every  parish, 
and  4,  3,  or  2  substantial  householders 
there,  to  be  nominated  by  the  magistrates, 
shall  be  overseers  of  the  poor,  requires  an 
appointment  to  be  made  of  two  such  over- 
seers at  the  least,  eiclusi.e  of  the  existing 
churchwardens:  which  body  so  constituted, 
or  the  greater  part  of  thorn,  are  empowered 
to  execute  certain  duties  relating  to  the 
poor:  and  therefore,  the  5lh  section  which 
authorizes  "  Vie  sail  churchwardens  and 
overseen,  or  the  greater  part  of  them,** (by 
the  assent  of  two  justices,)  to  bind  out 
poor  children  apprentices,  is  not  satisfied 
by  a  compulsory  binding  by  two  persons 
styling  themselves  churchwardens  and 
overseers,  who  had  been  appointed  the  over- 
seers of  tho  parish  at  a  time  when  one  of 
them  was  churchwarden;  which  latter  con- 
tinued the  sole  churchwarden  for  about  two 
months  afterwards,  when  the  other  overseer 
was  appointed  sole  churchwarden  in  his 
place.  For  at  all  events  this  power  is  given 
to  a  body  constituted  of  more  than  two 
persons;  though  it  may  be  executed  by  the 
major  part  of  the  body  wheo  well  consti- 
tuted. And  therefore  a  poor  child,  assum- 
ed to  bo  bound  apprentice  by  such  an  in- 
denture, could  not  gain  a  settlement  by 
service  under  it.  The  King  v.  The  In- 
habitants  of  Ml  Suints,  Derby,  M.  51 
G.  3.  83 

2  An  apprentice,  after  serving  out  most  of 
his  time  with  his  master  in  S.  obtained 
a  subsequent  settlement  in  H.,  by  serving 
another  master  there  for  40  days  by  the 
direction  of  his  first  master,  who  was  to 
receive  3a,  a  week  from  the  second  mas- 
ter for  such  service  ;  and  being  then  dis- 
missed by  the  second  muster,  the  appren- 
tice, unknown  to  the  first  master,  and 
without  any  intention  of  returning  into  his 
service  again,  lodged  for  one  night  in  the 
same  parish  of  S.%  and  then  went  into  a 
third  parish,  and  worked  for  himself  for  a 
month,  when,  his  term  being  expired,  be 
returned  to  &,  and  went  with  his  original 
master  to  a  common  friend,  with  whom 


the  indenture  had  been  deposited,  to  take 
it  up  :  which  he  did,  and  carried  it  away 
Held,  that  the  settlement  was  not  brought 
back  to  S.  by  such  casual  lodging  of  the 
apprentice  one  night  in  the  ■ame  parish  of 
his  master,  without  any  resumption  of,  or 
even  intention  to  resume,  tho  service  with 
the  first  roaster  under  the  indenture.  The 
King  v.  The  Inhabitant*  of  Smardea,  E. 
51  G.  3.  227 

3  In  order  to  prevent  the  settlement  of  an  ap- 
prentice bound  to  a  master  wbo  was  resi- 
ding in  the  parish  under  a  certificate  from 
a  friendly  society,  by  virtue  of  the  stat.  33 
G  8.  c.  54.  it  is  not  sufficient  for  the  cer- 
tificated parish  metely  to  produce  the  cer- 
tificate upon  appeal  to  the  sessions  from 
an  order  of  removal  of  the  apprentice  to 
such  parish,  but  they  must  also  shew  that 
such  certificate  had  been  delivered  to  ins 
parish  officers,  as  mentioned  in  the  see.  17. 
of  the  act,  before  the  service  of  the  appren- 
tice. The  King  v.  The  Inhabitants  of 
Egremont,  T.  51  G.  3.  404 

See    Sstti-imeni — By     Hiring    and 
Service,    1. 

—by  Hiring  and  Service 
Three  months  after  a  pauper,  under  axe, 
had  hired  himself  generally  to  s  briekma- 
ker  for  a  year,  they  entered  into  a  written 
contract,  unstamped  end  withoct  seal*, 
whereby  the  pauper  covenanted  and 
agreed  to  serve  his  master  for  three  years, 
to  learn  to  make  bricks,  &c.  on  condition 
of  his  ma  iter  finding  him  in  board,  lodg- 
ing, and  clothes,  and  for  him  to  be  decent- 
ly clothed  at  the  end  of  the  three  years,  on 
condition  of  bis  attending  the  kilo  at  nights: 
held  that  this  contract,  (assuming  that  an 
infant  might  bind  himself  by  any  contract 
made  for  his  benefit  at  the  time,  if  legally 
framed,)  was  no  proof  of  an  apprentice- 
ship in  the  contemplation  of  the  parties, 
but  only  of  a  new  hiring  in  the  same  re- 
lation of  master  aod  servant  as  the  original 
hiring  ;  only  restraining  the  service  to  such 
employ  of  the  master  us  would  enable  lbs 
boy  to  learn  the  trade  ;  ( for  the  master 
did  not  bind  himself  to  teuch  him  the  trade) 
But  if  the  intention  of  the  parties  had  ap- 
peareb  to  be  to  contract  for  an  apprentice- 
ship, yet  as  such  contract  w;<s  illegal  and 
void  in  the  form  and  manner  of  it,  it  would 
not  have  done  away  the  original  good  con- 
tract of  hiring  and  service  for  a  )«*ar;  and 
therefore,  the  servant  would  at  any  rats 
gain  a  settlement  by  serving  his  master  for 
a  year.  Tie  King  v.  The  Inhabitants  of 
Shinfield.     M.  52  G    3.  534 

— by  taking  a  Tenement  of  10/.  a-year. 
Settling  for  forty  days  upon  a  tenement  at 
the  yearly  rent  of  10/.,  the  landlord  pav- 
ing rates  and  taxes,  will  confer  a  settle* 
roent  upon  the  tenant.  The  King  v.  Tkt 
Inhabitants  of  St.  Paul,  Deptford,  H  51 
G.  3.  lio 

— by  taking  a  Tenement. 
Where  the  pauper  applied  to  the  owner  of 
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farm  for  the  milking  of  a  cow,  which  it  was 
agreed  that  he  should  have  for  the  season, 
or  9/.,  end  the  particular  cow  won  then 
pointed  out;  though  nothing  was  said  as  to 
how  or  where  the  cow  was  to  be  fed,  fur- 
ther than  that  he  was  then  told  thnt  the 
owner's  farming  man  would  inform  him  in 
what  PAiTVBt  the  cow  would  be  first  mil- 
ked ;  of  which  he  was  afterwards  inform- 
ed; and  so  from  time  to  time  as  the 
pasture  was  changed  held  that  this  was  suf- 
ficient evidence  of  a  contract  for  the  taking 
of  a  pasture-fed  cow,  and  by  consequence 
of  n  tenement  within  the  statute,  so  as  to 
confer  si  settlement  on  the  pauper,  who 
rented  another  tenement  at  the  same  time 
of  the  annual  value  altogether  of  10/.  The 
King  v.  The  Inhabitants  of  Darley  Abby, 
T.  51  G.  3.  417 

— - by  and  before  Marriage, 
An  order  of  justices  for  removing  the  wife 
and  daughter  of  a  pauper  to  the  place  of 
their  residence,  is  supported  prima  facie 
by  shewing,  that  the  parish  to  which  the 
removal  was  made  was  the  place  of  settle- 
ment of  the  wife  before  her  marringe ; 
although  it  also  appeared  by  a  copy  of  the 
mnrriago  registry,  thnt  the  husband  was 
therein  described  Jo  be  of  another  parish; 
(which  description  was  held  to  be  no  evi- 
dence of  his  having  a  settlement  there ;) 
and  such  evidence  throws  the  burthen  of 
proof  upon  the  appellants,  that  the  hus- 
band was  settled  in  another  parish.  The 
King  v.  The  Inhabitants  of  HarbertonT 
H.  61  G.  3.  161 

SHERIFF. 
If  upon  the  execution  of  a  writ  of  capias  ad 
ratisfaciendum,  which  requires  the  sheriff 
to  take  and  keep  the  body,  so  that  he  may 
have  it  on  the  return  day  of  the  writ  at 
Westminster,  to  satisfy  the  plaintiffs  of 
their  damages,  costs,  and  charges  ;  the 
sheriff  before  the  return-day  receive  the  mo- 
ney due  from  his  prisoner,  and  thereupon 
liberate  him,  before  he  has  paid  it  over  in 
satisfaction  to  the  party  entitled  to  it,  he 
is  answerable  as  for  an  escape  :  and  his  re- 
turn under  the  common  rule  of  cepi  cor- 
pus, and  that  he  detained  the  prisoner  un- 
til be  satisfied  him  (the  sheriff.)  the  levy- 
money  indorsed  on  the  writ,  which  he  bad 
ready,  as  commanded,  &q.  is  of  no  avail. 
Slackford  and  Another,  Executrix  and 
Executor  of  Slackford  v.  Austen,  Sheriff 
of  Surrey,  hi.  52  G.  3.  601 

SHIP. 
1  Proof  of  the  execution  of  a  bill  of  sale  of 
a  ship  to  the  defendant  is  not  evidence  to 
charge  him  as  an  owner  with  stores  fur- 
nished to  the  ship,  without  shewing  his  as- 
sent to  such  sale.  Neither  is  the  register 
of  the  ship,  naming  him  as  a  part  owner, 
made  by  and  upon  the  oaths  of  others, 
prima  facie  evidence  to  charge  him  as 
owner,  without  his  assent  or  adoption. 
Tinkley  v.  Walpole,  T.  51  G.  3.        893 


Ship  documents,  see  Insurance. 

SHIP  AND  SHIP  REGISTER, 
See  Charter-party.    Freight. 

1  The  statute  34  G.  3.  c.  69.  s.  IS.  giving 
a  summary  conviction  against  any  master 
of  a  vessel,  who,  having  received  I  he  certi- 
ficate of  its  registry,  shall  wilfully  detain 
and  refuse  to  deliver  up  the  same  to  the 
proper  officers  empowered  to  make  regis- 
try, &c  on  the  requisition  of  the  owner, 
or  major  part  of  the  owners,  will  not  au- 
thorize the  conviction  of  a  master,  who  did 
not  comply  with  the  requisition  of  the  own- 
er, (though  the  sole  owner,)  to  deliver  up 
such  certificate  to  him;  though  expressed 
to  be  for  the  purpose  of  his  providing  the 
necessary  indorsement  to  be  made  on  it  at 
the  custom  house  upon  the  transfer  of  the 
ship  to  him.  The  King  v.  Pixley,  M.  61 
G.  3.  69 

2  The  registered  owner  of  a  ship,  having 
chartered  her  to  the  then  captain  at  a  rent 
for  a  certain  number  of  voyages,  is  not  lia- 
ble for  stores  furnished  to  the  ship  by  order 
of  the  charterer  during  the  charter-party. 
Frazer  v.  Marsh,  H.  51  G.  3.  128 

• 

SMUGGLING. 
See  Execution,  1.  or  Hue  ahd 
Cry,  1. 
A  vessel  hired  by  the  Lord  Commission- 
ers of  the  Admiralty,  and  employed  to 
cruise  against  smugglers,  the  master  and 
crew  of  which  were  appointed  by  the 
owner,  but  which  was  placed  under  the 
superior  command  of  a  captain  appointed 
by  the  Board,  is  forfeitable  for  an  act  of 
smuggling  committed  on  board  by  such 
Admiralty  captain,  as  well  as  by  the  own- 
er's master  and  crew :  and  the  owner  has 
bis  remedy  over  by  action  on  the  case 
against  such  Admiralty  captain  to  recover 
damages  for  the  loss  of  his  ship  by  the 
condemnation,  though  that  proceeded  up- 
on acts  of  smuggling  stated  to  be  by  per- 
sons unknown;  and  though  it  appeared 
in  fact  that  the  master  and  mate  appointed 
by  the  owner  were  also  concerned  in  aots 
of  smuggling  on  board.  Blewitt  r.  Hill, 
M.  61  G.  3.  23 

80UTHWARK  BOROUGH  COURT. 

1  Writs  issued  out  of  this  court  against  per- 
sons within  the  borough  of  South  war  k  are 
to  be  directed  to  the  sheriff  of  the  county, 
who  issues  his  mandate  thereupon  to  the 
sheriff  of  the  borough;  and  not  to  the  bail- 
iff in  the  first  instance.  Bowring  v.  Pritch- 
ard,  T.  51  G.  8.  421 

2  Where  a  demand  for  plumber's  work,  and 
new  materials  found,  amounting  in  value 
to  8/.  was  reduced  below  6/.  by  the  plain- 
tiff's taking  the  old  lead  and  allowing  for 
it,  instead  of  using  it  as  far  as  it  would  go, 
in  which  case  the  original  demand  would 
have  been  under  5/.,  the  plaintiff  is  not  en- 
titled to  his  costs  nnder  the  Souihwark 
borough  net,  46  G.  8.  c.  87,  and  it  is  not  a 
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demand  red  need  below  5/.  by  balancing  an 
account  wuhin  the  exception  in  the  12th 
section.     Porter  v.  Philpot,  T.  61  G.  3. 

447 

SPECIAL  CASE. 

The  Court  or  B.  R.  will  take  no  cognizance 

of  a  special  case  reserved   upon  the  trial  of 

an  indictment  at  the  sessions.     Rex  v.  The 

Inhabitants  of  Salop,  M>  51  G.  8.  60 

STAMP. 

1  The  defendant  agreed  in  writing  to  take 
one-half  share  of  certain  goods  bought  by 
the  plaintiff  on  their  joint  account;  hair  in 
the  profit  or  loss,  to  finish  and  to  furnish  the 
plaintiff  with  half  the  account  in  time  for 
the  payment  thereof;  the  goods  being  to  be 
paid  for  by  bills;  held,  that  this  was  an 
agreement  relating  to  the  tale  of  goods % 
within  the  exemption  in  the  stamp  act  44 
G.  8.  c.  98,  sched.  A,  and  did  not  require 
a  stamp.  Venning  v.  Leckie,  M.  51  G. 
3.  20 

2  An  agreement  by  several  for  a  subscription 
to  one  common  fund,  such  as  for  making  a 
wet  dock  at  Bristol,  though  several  aa  to 
each  subscriber,  only  requires  one  stamp. 
Davis  v.  Williams,  H.  51  G.  8.  232 

8  An  assignment  of  the  prize-money  of  seve- 
ral seamen  on  board  a  privateer,  being 
payable  out  of  one  fond,  only  requires  one 
■temp.  Baker  v.  Jar  dine  t  T.  1784,  B. 
R.  126 

4  Where  an  instrument  contains  a  written 
contract  of  demise  in  its  general  terms, 
with  a  several  operation  in  respect  lo  the 
different  tenants  who  sign  it  for  different 
estates  at  the  different  rents  set  against 
their  signatures,  and  one  stamp  only  ap- 
pears upon  the  paper,  it  is  matter  of  evi- 
dence to  which  contract  such  stamp  ap- 
plies; and  the  circumstance  of  ju.xta- posi- 
tion of  the  stamp  to  the  defendant's  signa- 
ture, which  stood  untouched,  while  all  the 
other  names  appeared  scored  through 
with  pencil  lines  aa  if  by  way  of  cancella- 
tion; and  the  date  of  the  stamp-office  re- 
ceipt for  the  stamp  and  penalty,  which 
shewed  that  it  had  been  affixed  after  the 
action  brought,  and  recently  before  the 
trial;  and  there  being  no  evidence  of  a  dis- 
pute with  any  other  tenant  which  could 
make  the  stump  necessary  for  another  pur- 
pose; are  evideoce  that  it  was  intended  to 
be  and  was  applied  to  the  contract  with  the 
defendant;  in  which  case  the  paper  was 
evidence  for  this  purpose.  Doe  d.  Copley 
v.Day.H.  51  G.  3.  128 

STATUTES. 

A  bond  with  a  condition,  reciting  that  the 
principal  obligor,  with  his  sureties,  became 
bound  as  collector  of  certain  duties  asses- 

•  sed  under  the  stat.  43  G.  3.  (c.  122.)  to 
the  commissioners  acting  for  the  district 
under  that  statute,  for  the  due  collection 
and  payment  of  those  duties  to  the  receiv- 
er-general, could  not, it  seems,  be  enforced, 


if  the  statute  referred  to  did  not  authorize 
the  collection  of  those  duties;  though  in 
fact  the  collector  had  received  euais  from 
the  subjects  as  and  for  such  duties.  But 
that  statute  authorising  the  duties  to  be  as- 
sessed and  collected  **  under  the  regn- 
"  lations  of  any  act  to  be  paaeed  in  the 
44  same  session  of  parliament  for  eonsoli- 
••  dating  certain  of  the  provisions  eon- 
**  tained  in  any  act  or  acts  relating  to 
**  the  duties  under  the  management  of  the 
**  commissioners  for  the  affairs  of  taxes  " 
&c  was  held  to  speak  the  language  of  the 
legislature  as  from  the  commencement  of, 
and  with  reference  to,  the  whole  session, 
and  to  relate  to  a  prior  act,  with  the  title 
referred  to,  passed  in  the  same  sessions,  (c 
99.,)  and  indorsed  accordingly  with  s  prior 
date,  by  virtue  of  the  stat  38  G.  8.  c  13. 
And  such  bond  may  be  put  in  force  against 
one  of  the  sureties,  though  he  were  not 
apprized  of  the  default  of  the  principal 
collector  in  not  paying  over  duties  collec- 
ted by  him,  nor  called  upon  for  an  indem- 
nity by  the  commissioners  till  after  the  dis- 
missal from  office  of  such  collector. 
JVares  v.  Pepys  and  Rowles,  M.  62  G.  3. 

520 


Hen.  VIII. 
22.  c.  5.    Bridges 

Edw.  VI. 
5  &  6.  e.  19.    Money 
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6.  c.  9.  a.  12. 

IS.  c.  8.  s.  2. 

43.  c.  2.  8.  1. 

seers 


8TATUTES. 
Elizabeth. 

Charges  of  witnesses    25 
Bastards  43 

Churchwardens  and  over- 
83 

5.  c.  4.  Rating  of  wages  469 

18.  c.  3.  Bastards  417 

43  c.  2.  Poor's  rate  407,  568 

James  I. 
21c.  16.  s.  7.    Statute  of  limitations    221 
1.  c  6.  Rating  of  wages  469 

Charles  I. 
16.  c.  4.  s.  2.  Continuing  stat  of  1  J.  I. 
c.  6.  469 

See  the  general  observation  on  statutes 
passed  in  the  latter  period  of  Charles  1. 

Charles  II. 

13  &  14.  c.  4.     Uniformity  212 

c.  ll.s.  6.    Custom-house 

officer  251 

16&17.    Mel  way  Navigation  119 

12  c.  24.  s.  45.  Excise  conviction  411 

18  at.  2.  c.  1.  s.  12.  Corporation  act  687 

18  &  14  c    12.  Poor  removal  404 

Settlement  417 

William  and  Mary,  and  HWiam  I1L 
8e.ll.  s.  9.  Settlement  Costs.  40 
5  c.  11.  s  2.  8.     Costs.  18 

8  &  9  c,  11.  s.  8.     Assigning  Breaches  17 
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3  &  9  c.  80.  s.  6.    Settlement    Costs  41 

1  c.      18.  Toleration  act  420 
8  &  9  c.  18.  s.  1.   Inquisition  of  dama- 
ges 472 

Anne. 

2  &  8.  e.  6.  a.  20.  Impress  270 
4  c.  16.     Jeofails  206 

s.  19.  Limitations  of  action  221 
S.  c.  7.  s.  17.  Custom-house  officer  261 
10.  c.  18.  s.  8.  Inrolinent  of  deeds        895 

George  I. 
6.  c  28.  Transferable  shares.  Nui- 
sances 474 
12.  c.  29.  Affidavit  of  debt  888 

George  II 

6.  c.  81.    Parish  officer.    Bastardy  42 

8.  c.  16.     Hue  and  Cry.    Execution  267 

19.  c.  84.     Execution  267 
82.  c.  38.     Lords*  act  105 

5.  c.  80  a.  23.  Bankrupt  880,881 

20.  c.  19.  s.  2.  Servuou  in  husbandry    562 
28.  c.  83.  s.  19.  Middlesex  county 

court  427 

32.  o.  17.  Excise  conviction.  Summons  411 

George  III. 

18.  c.  63.  Eut  India  Judicature         221 

78.  s.  27.  29.  Highway  Surveyor's 

power  110 

s.  24.  Presentment.  Highway  187 

22.  c.  83.  Guardian  of  poor.   Bastardy  42 

28.  c.  84.  b.  IS.     Ship  register  60 

33.  c.  5.    s.  6.     Insolvent  debtors  105 
c.  35.    Guardian  of  poor  42 

34.  c.  68.  s.  18.     Ship  register  59 

35.  c.  101.     Poor-removal.     Costs  41 

Order  of  removal  suspended  164 
89  &  40  c.  104.    London  Court  ol  Re- 
quests 91 
c.  106.     Calico  printers  81 
41.  c.   38.     Calico  printers  81 
41.  c.  46.  8.  3.  Frivolous  arrests.  Costs  58 
47.  s.  2.  &  6.  Militia.    Family  al- 
lowance                                      162 
165.     Aliens                                   229 
44.  c.98.     Stamp  20 
46.  c.  65.     Property-tax  57 

48.  Tewkesbury  trust  88 

49.  c.  63.    Parish  officer.     Bastardy      42 

121.  s.  8.     Bankrupt  216 

6.  c.  26.  Servants  in  husbandry,  &c.  562 

c.  70.  Bath  water  act  564 

17.  c.  26.  Annuity  act  491 

19.  c.  60.  s.  2.  Excise  411 

34.  c.  68.  s.  16  &  16.  Ship  register  894 

43  e  46.     Costs  446 

46.  c.  87.  Southwark  borough  court  447 

49.  c.  28.  Bastard  417 

c.  121.  Bankrupt.    Witness  644 

60.  c.  4.  Annual  indemnity  act  687 

STOCKS, 
8et  Indictment,  7. 

STOPPING  IN  TRANSITU, 
Set  Vendor  and  Vendee,  3. 


SL'BrCENA, 
See  Witness,  1. 

SUMMONS. 

The  leaning  with  a  woman  at  the  defend- 
anVs  home,  whom  the  witness  believed  to 
be  a  menial  servant  of  the  defendant,  a 
copy  of  the  summons  to  appear  and  an- 
swer to  the  offence  charged,  (to  which 
woman  the  original  was  also  shewn;)  is  a 
sufficient  svmmons  within  the  stat.  32  G. 
2.  c.  17.  The  King  v.  Chandler,  T.  51 
G.  3.  411 

SUPERSEDEAS, 
See  Prisoner,  1. 

SURETIES, 
files  Bond,  3. 

SURPLUSAGE, 
See  Variance,  5. 

TENANT. 
See  Landlord  and  Tenant. 

TEWKESBURY  TRUST, 
See  Poor's-Rate,  1. 

TIMBER. 
See  Assumpsit,  6. 
1  No  action  lies  by  the  reversioner  and  own- 
er of  the  inheritance  to  recover  the  value 
of  timber,  cot  by  the  deceased  tenant  for 
life  afier  a  6ne  levied  by  her,  whereby  she 
acquired  a  base  fee,  and  before  the  avoid- 
ance of  such  fine  and  base  fee  by  tho  en- 
try of  the  reversioner  for  that  purpose; 
such  entry  not  revesting  the  reversioner's 
old  estate  by  relation  during  the  con- 
tinuance of  the  ba»e  fee  thus  created,  so 
as  io  entitle  him  at  law  to  t  he  timber  and 
other  mesne  profits  taken  during  that  inter- 
val. Even  supposing  that  after  the  stature 
of  limitations  had  run  against  the  appropri- 
ate action,  by  the  reversioner  against  the 
tenant  for  life,  for  mesne  profits,  or  for 
waste,  upon  the  original  wrongful  act  of 
cutting  down  and  converting  the  trees,  an 
action  of  assumpsit  for  money  had  and  re- 
ceived for  the  purchase-money  of  the  trees 
sold,  which  was  in  fact  paid  to  the  former 
tenant  for  life  within  the  six  years,  was 
maintainable  against  her  representatives 
after  her  death.  Hughes  v.  Thomas  and 
Another  Executrix  of  Ann  Evans,  E.  51 
G.  3.  236 

TITHES. 
1  The  reotor  of  Bromfiell  parish  having, 
from  the  year  1765,  (as  far  back  as  living 
testimony  could  carry  it)  to  1799,  received 
tho  tithes  of  a  certain  meadow  called  the 
Demesne,  lying  in  a  part  of  the  township 
of Kelsick  in  the  pa  risk  of  Holme  Cul  tram, 
without  interruption  or  claim  from  the 
rector  of  that  parish,  (other  parts  of  Kel- 
sick lying  io  Bromfield  ,)  conveyed  to  the 
plaintiff  in  1779,  a  messuage  and  lands  in 
Kelsick,  in  the  parish  of  Bromfield,  and  in 
also  all  tithu  of  .corn  arising  within  the 
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toxcnship  of  Kelsick  aforesaid,  or  within 
the  townfields,  territories,  precincts,  or 
iilhea'ile  place*  thereof:  held,  that  this  was 
evidence  against  the  occupier  of  the  De- 
mesne meadow,  though  lying  in  Holme 
Cultram  parish,  of  a  title  to  the  tithes  in 
the  rector  of  Brom field  before  the  convey- 
ance to  the  plaintiff;  and  that  the  words  of 
the  deed  were  sufficient  to  convey  them. 
Barnes  v.  Messenger,   H.   51  G.  3. 

134 
2  Corn  being  titheable  of  c*mmom  right  in 
the  sheaf,  it  is  not  competent  for  the  far- 
mer, without  a  custom,  after  a  general  no- 
tice to  the  parson  that  he  should  begin  to 
reap  on  a  certain  day,  or  as  soon  after  as 
the  weather  would  permit,  (and  in  fact  the 
reaping  continued  for  about  a  fortnight,) 
but  before  tithing,  to  pat  all  the  sheaves 
when  bound  immediately  into  large  shocks 
or  riders,  consisting  of  eight  sheaves  set  up- 
on their  ends  against  each  other,  with  two 
covering  sheaves  placed  roofwise  on  the 
top,  for  the  purpose  of  protecting  the  whole 
against  bad  weather  ;  from  which  shocks 
the  10th  sheaves  were  afterwards  drawn, 
without  taking  the  rest  of  the  shock  to 
pieces;  and  the  nit  of  the  wheat  shocks 
were  removed  from  the  ground  in  two 
hours,  and  the  oat  shocks  in  half  an  hour 
afterwards:  for  the  parson  has  thereby  no 
reasonable  opportunity  of  comparing  the 
10th  with  the  other  9  sheaves,  as  he  is  en- 
titled to  have:  but  the  corn  ought  to  be 
tithed  in  the  sheaf  before  it  is  made  up  into 
shocks  or  riders  Shallcross  v.  Jowtc,  H. 
61  G.  8.  1SS 

TOLERATION  ACT, 
See  Dissenters,  1, 

TRADE, 
See  Insurance,  10. 

TREES, 
See  Trespass,  3. 

TRESPASS, 
See  Privilege. 
See  Indictment.  1. 
t  The  general  highway  act,  13  G.  3.  c  73.  s. 
27.  &  29.,  authorizing  surveyors  of  high- 
ways to  take  and  carry  the  refuse  stones 
from  quarries  for  the  repair  of  the  high- 
ways, muking  satisfaction  for  damage 
done  to  the  lands  of  any  person,  by  carry- 
ing  awaytlhe  same;  and  directing  that  if  the 
surveyors  cannot  agree  with  the  land-own- 
ers upon  the  amount  of  such  satisfaction, 
it  shall  be  settled  and  ascertained  by  an 
order  of  justices;  and  pr.  viding  further, 
that  no  plaintiff  shall  recover  for  any  tres- 
pass. &c  if  tender  of  sufficient  amends  be 
made  before  action  brought;  and  that  in 
case  no  such  tender  bo  made,  the  defend- 
ant, by  leave  of  court,  before  issue  joined, 
may  pay  money  into  court:  held  that  sur- 
veyors having  broken  a  new  way  over  the 
plaintiff's  land,  in  order  to  carry  such  ma- 
terials for  repair,  in  a  case  where  an  old 
bat    circuitous  road  existed  before;    and 


having,  after  the  damage  done,  and  after 
an  action  of  trespass  brought  against  them, 
paid  money  into  court  by  way  of  amends; 
the  sufficiency  of  such  amends  cannot  be 
questioned  at  nisi  prins;  the  statute  having 
referred  the  quantum  of  amends,  if  not 
agreed  upon  to  the  decision  of  justices  of 
the  peace.  But  it  seems  to  be  competent 
to  the  plaintiff  in  such  action  to  shew  that 
the  making  of  such  new  road  over  his  land 
was  maliciously  or  wantonly  don*  by  the 
surveyors,  and  not  for  the  necessary  or 
convenient  carriage  of  the  materials  over 
the  land  for  the  purposes  of  the  act;  and 
in  such  case  he  would  not  be  conclnded  by 
the  amends  tendered  or  paid  into  court. 
Boyfield  v.  Potter  and  Another,  H.  61  G. 
3.  HO 

2  The  plaintiff's  dogs  having  hunted  and 
caught  on  the  defendant's  land,  a  hare 
started  on  the  land  of  another,  the  property 
is  thereby  vested  in  the  plaintiff,  who  may 
maintain  trespass  against  the  defendant  for 
afterwards  taking  away  the  hare.  And  so 
it  would  be,  though  the  hare,  being  quite 
spent,  had  been  caught  up  by  a  labourer  of 
the  defendant  for  the  benefit  of  the  hoot- 
ers.    CAurcAtiHird  v.  Studdy,  T.  61  G.  3. 

403 

3  To  an  action  of  trespass  for  cutting  down 
and  converting  trees,  which  the  defendant 
justified  as  growing  upon  his  soil  and  free- 
hold, the  plaintiff  replied  that  Me  trees 
were  his  freehold,  and  not  the  freehold  of 
the  defendant;  and  this  was  held  to  be 
proved  by  shewing  that  they  a^ew  on  a 
certain  woody  belt,  16  feet  wide,  which 
surrounded  the  plaintiff's  land,  but  was 
undivided  by  any  fences  from  the  several 
closes  adjoining,  of  which  it  formed  part, 
belonging  to  different  owners  ;  and  that 
from  time  to  time  the  plaintiff  and  his  an- 
cestors, at  their  pleasure,  cut  down,  for 
their  own  use,  the  trees  growing  within  the 
belt;  and  that  the  several  owners  of  the 
different  closes  inclosing  the  belt  never 
felled  trees  there,  though  they  felled  them 
in  other  parts  of  the  same  closes;  and  that 
when  they  made  sale  of  their  estates,  the 
trees  in  the  belt  were  never  valued  by  their 
agents,  because  they  were  reputed  and 
considered  to  belong  to  the  plaintiff  and  his 
ancestors;  in  which  the  several  owners  ac- 
quiesced.   Sir  Thomas,  Stanley,  Bart  v. 

White,  T.  61  G.  3.  441 

4  In  trespass  against  magistrates  for  an  act 
done  by  them  ex  officio,  the  plaintiff  mast 
shew  at  nisi  prius  that  he  proceeded  upon  a 
writ  sued  out  within  six  months  after  notice 
to  I  hem  of  the  action,  although  there  be  a 
continuing  cause  of  action:  and  therefore 
the  plaintiff  must  shew  a  return  and  con- 
tinuance of  the  first  writ  if  the  second  be 
out  of  the  time  fixed  by  the  notice.  Wes- 
ton v.  JPournter  and  Another,  M.  62  G. 
8.  6" 

TRIAL, 
See  Practice,  19. 
1  Where  the  same  plaintiff  brought  three 
actions  of  trespass  against  three  several  do- 
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fendants,  for  different  parts  which  they 
took  in  the  same  transaction;  one  against 
the  Speaker  of  the  House  of  Commons, 
who  justified  under  a  warrant  issued  by 
him,  under  the  order  of  the  House,  fur  ar- 
resting and  committing  to  the  Tower  the 
plaintiff,  a  member  of  the  House,  for  a 
breach  of  privilege  in  publishing  a  libel 
upon  the  House;  to  which  justificatory  plea 
the  plaintiff  demurred:  another  against  the 
Serjeant  at  Arms,  who  pleaded  not  guilty 
and  also  justified  under  the  authority  of  the 
Speaker's  warrant;  to  which  the  plaintiff 
replied  an  excess  in  the  manner  of  execut- 
ing the  warrant,  by  a  military  force,  and 
with  improper  and  unnecessary  violence; 
on  which  issue  was  joined  to  the  country: 
and  the  third  against  the  Constable  of  the 
Tower,  who  received  and  detained  the 
plaintiff  as  a  prisoner;  and  who  also  justi- 
fied under  a  warrant  from  the  Speaker  for 
that  purpose;  in  which  issue  was  also  taken 
to  the  country  on  several  facts  stated  in 
such  justification:  and  notice  of  trial  was 
given  by  the  plaintiff  in  the  two  last  causes, 
(which  stood  for  trial  at  bar  on  a  day  fixed;) 
but  the  plaintiff,  though  still  within  time  of 
the  general  rules  and  practice  of  the  Court, 
had  set  down  his  demurrer  in  the  first  cause 
for  argument:  the  Court,  on  motion  of  the 
Attorney-General  on  behalf  of  the  Serjeant 
at  Arms,  and  of  the  Constable  of  the 
Tower,  postponed  the  trial  of  the  issues  in 
those  causes  until  after  the  argument  on  the 
demurrer  in  the  cause  against  the  Speaker; 
because  the  right,  just,  and  distinct  con- 
sideration of  the  questions  which  arose  on 
the  issues  of  facts,  and  on  the  true  measure 
of  damages,  in  the  censes  against  the  Ser- 
jeant at  Arms  and  the  Constable  of  the 
Tower,  depended  mainly  upon  the  decision 
of  the  issue  in  law  joined  in  the  other  action 
against  the  Speaker:  and  though  the  same 
question  of  law  might  ultimately  be  raised 
on  motion  in  the  two  former  actions;  yet  it 
could  not  be  considered  so  conveniently  to 
the  Court,  to  whom  the  decision  of  such 
question  belonged,  or  so  advantageously  to 
the  party  who  should  prove  to  be  in  ihe  right, 
as  upon  the  demurrer,  which  presented  the 
questions  of  law  distinct  from  the  questions 
of  fact.  Sir  Francis  Bur  dell  %  Bart.  v. 
Col  man.  The  Same  v.  The  Earl  of 
Moira,  M.  51  G  3.  SO 

2  Where  a  nonsuit  is  set  aside  upon  payment 
of  costs,  such  payment  is  made  a  condition 
precedent  to  the  setting  aside  the  nonsuit; 
and  without  it  the  plaintiff  cannot  proceed 
to  another  trial.  Nichols  v.  Bozoti,  M. 
51  G.  3.  102 

TROVER. 
See  Vendor  and  Vendee. 
1  In  trover  for  a  bond  the  plaintiff  may  give 
parol  evidence  of  it  to  support  the  general 
description  of  the  instrument  in  the  decla- 
ration, without  having  given  the  defendant 
previous  notice  to  produce  it;  as  the  nature 
of  the  action  gives  sufficient  notice  to  the 
defendant  of  the  subject  of  inquiry,  to  pre- 


pare himself  to  produce  it,  if  necessary  for 
nis  defence.  How  and  Another*  Execu- 
tors of  JVtcholls  v.  HUl.T.  51  G.  3.  415 
2  If  a  thing  "be  deposited  by  one,  with  the 
authority  of  another,  and  received  by  the 
bailee,  to  keep  on  the  joint  account  of  the 
two,  one  atone  cannot  lawfully  demand  it 
without  the  authority  of  the  other,  so  as  to 
maintain  trover  upon  the  bailee's  refusal  to 
deliver  it.  But  where  it  only  appeared  that 
it  had  been  agreed  between  the  assignor 
and  assignee  of  a  lease,  that,  to  save  the 
expense  of  a  counterpart,  it  should  be  de- 
posited in  the  hands  of  a  third  person,  and 
the  assignee  afterwards  delivered  it  to  the 
bailee  to  keep,  but  without  mentioning  that 
it  was  on  the  joint  account;  and  no  com- 
munication was  made  of  the  deposit  to  the 
assignor,  who  never  interfered  further  in 
the  matter;  but  tho  defendant  afterwards 
(with  the  privily  of  the  bailee,  who  acted 
as  his  agent,)  procured  an  illegal  and  void 
conveyance  of  the  property  in  it  from  the 
assignee:  held  that  the  assignee,  or  his  legal 
representatives,  might  alone  maintain  trover 
for  it,  after  demand  and  refusal.  May  and 
Another,  Assignees  of  Taylor  a  Bank- 
rupt  v.  Haroey,  H.  51  G.  3.  109 

TRUSTEES, 
See  Poor's  Rate,  1. 

1  R.  D.  being  tenant  for  99  years  determin- 
able on  his  life;  remainder  to  trustees  to 
preserve  contingent  remainders;  remainder 
to  his  first  and  other  sons  in  tail  male;  with 
remainders  over;  it  was  questioned  at  first, 
whether  a  fine  levied  by  the  tenant  for 
years  in  possession,  and  his  eldest  son,  the 
first  tenant  in  tail  in  remainder,  was  void 
against  the  romainder-man  over,  by  reason 
that  the  trustees  to  preserve  contingent  re- 
mainders, in  whom  it  was  contended  that 
a  present  freehold  was  vested  during  the 
lift;  of  the  tenant  for  years,  were  no  parties 
thereto:  but  it  was  held  afterwards,  that 
the  trustees  had  a  vested,  and  not  a  contin- 

Sent  remainder,  and  that  the  present  free- 
old  interest  was  in  them,  to  commenc  e  in 
possession  upon  the  determination  of  the 
term  of  years  by  forfeiture  or  other  means 
during  the  life  of  tenant  for  years;  and 
therefore,  that  such  fine  was  void  against 
the  remainder-man  Ber  ring  ton  d.  Dor- 
mer v.  Parkhursty  H.  10  G.  2.  B.  R.   243 

2  Neither  is  the  estate  of  such  remainder- 
man over  discontinued,  or  his  right  of  entry 
within  five  years  taken  away  by  another 
fine  levied  by  the  daughters  of  the  finrt  ten- 
ant in  tail  male;  who  upon  his  death, 
wrongfully  entered  and  were  possessed,  and 
thereby  disseised  the  remainder-man  over. 

ibid. 

UNIFORMITY,  ACT  OF, 
See  Mandamus,  1,  2. 

VARIANCE, 
1  In  ejectment,  the  premises  being  laid  to  be 
in  Furnhum,  and  proved  to  be  in   Farn- 
ham  Royal,  is  not  a  fatal  variance,  unless 
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it  be  shewn  that  there  are  two  Far  n  hams. 
Doe  d.  Toilet  t   Sailer,  M.  61  G.  3.      21 

2  Where  the  contract  of  tale  to  the  plaintiffs 
was  for  25  tons  of  Riga  flnx  on  arrival  of 
the  first  cargo  we  shall  receive  of  our  pur- 
chases on  arrival  for  the  ongoing  season  al- 
ready made — to  consist  of  a  proportion  of 
sorts;'*  semble,  this  would  not  support  a 
count  in  an  action  on  the  case  for  non  de- 
livery of  the  flax  alleging  it  as  an  absolute, 
and  not  a  conditional  purchase;  and  alleg- 
ing it  as  a  contract  for  an  equal  proportion 
of  sorts;  whereas  it  was  to  depend  upon 
the  coo  tents  of  the  cargo  which  might  first 
arrive.  Lee  v.  Walker,  M  50  G.  3.  cited.  69 

8  A  contract  for  the  purchase  of  a  certain 
parcel  of  hemp,  the  exact  amount  of  which 
not  being  known  at  the  time,  was  descri- 
bed in  the  contract  as  about  eight  tons, 
may  be  declared  on  as  a  contract  for  eight 
tone,  the  certain  quantity  which  it  was  af- 
terwards proved  to  be;  which  quantity 
was  laid  under  a  videlicet  Gladstone  v. 
JVeate,  E.  51  G.  3.  267 

4  Proof  of  a  warrant  to  arrest  on  suspicion 
of  high  treason  will  not  sustain  a  justifica- 
tion that  the  plaintiff  was  arrested  and  con- 
fined on  a  charge  of  high  treason.  Bell 
v.  Byrne,  E.  51  G.  3.  272 

6  In  an  action  for  maliciously,  &c.  arresting 
and  holding  the  plaintiff  to  bail,  in  which 
the  declaration  in  setting  oat  the  judgment 
by  default  in  the  former  action  stated,  that 
"  it  was  thereupon  considered  that  the 
then  plaintiff  should  take  nothing  by  their 
said  writ,  but  that  tbty  and  their  pledges 
to  prosecute  should  be  in  mercy,  &c  ;"  it 
is  no  material  variance  if  the  record  produ- 
ced in  evidence  have  not  the  words  •«  and 
their  pledges  to  prosecute,"  but  only  have 
an  "  &c.;"  for  these  words  may  be  reject- 
ed as  sorplasage,  the  substance  of  the  alle- 
gation being  the  discontinuance  of  the  for- 
mer suit.     Judge  v.  Morgan,  E.  51  G.  3. 

269 

VENDOR  AND  VENDEE. 

1  Where  goods  are  sold  and  delivered  upon 
an  agreement  by  the  vendee  to  psv  for 
them  by  a  bill  at  a  certain  date;  as  inter- 
est would  have  run  upon  such  bill,  if  given, 
it  may  be  recovered  in  an  action  for  the 
price  of  the  goods  brought  after  the  time 
when  such  bill  would  hive  become  due; 
and  it  may  be  recovered  as  part  of  the  es- 
timated value  of  the  goods  upon  the  com- 
mon count  for  goods  sold  and  delivered. 
Marshall  and  Another  v.  Poole  and  An- 
other, M.  51  G.  3.  62 

The  same  point  was  decided  in  this  term 
in  Boyer  v.  Warburlon. 

2  Where  a  sale  note  for  the  purchase  of  50 
tons  of  Greenland  oil  was  delivered  by  the 
sellers'  broker  to  the  purchasers  to  be  paid 
for  by  their  acceptance  payable  at  a  future 
day;  and  they  afterwards  received  from 
the  sellers  an  order  on  their  wharfingers 
for  the  delivery  of  the  50  out  of  90  tons 
of  their  oil;  yet  as  the  custom  of  the  trade 
was  for  the  casks  to  bo  searched  by  the 


sellers9  cooper,  and  for  a  broker  on  be- 
half of  both  parties  to  ascertain  the  foot- 
dirt  and  water  in  each,  (for  which  allow- 
ance was  to  be  made,)  and  then  the  casks 
were  to  be  filled  op  by  the  sellers'  cooper, 
at  their  ex  pence;  all  which  was  to  pre- 
cede the  delivery  to  the  buyers:  held 
that  the  sale  was  not  complete  to  pa*e  the 
property;  hut  that  tho  sellers,  on  the  in- 
solvency and  subsequent  bankruptcy  of 
the  buyers,  before  such  act  done  and  de- 
livery mide,  might  countermand  it.  Wal- 
lace and  Others,  Assignees  of  Anderson 
and  Eades,  Bankrupts  v.  Breeds,  E  51 
G.  8.  238 

8  The  defendants  having  sold  a  quantity  of 
timber,  then  lying  at  their  own  wharf,  to 
/>.,  for  bills  payable  at  a  future  day,  which 
timber  was  then  marked  by  D.,  and  a 
small  part  of  it  was  forwarded  by  the  de- 
fendants to  one  place,  and  part  to  another, 
and  then  D.  before  the  time  of  payment  ar- 
rived, sold  the  whole  to  the  plaintiff,  who 
notified  such  sain  to  the  defendants,  and 
was  answered  that  it  wa*rery  tee//  and  then 
in  the  presence  of  the  defendants  the  plain- 
tiff marked  all  the  timber  lying  at  their 
wharf,  and  afterwards  marked  that  which 
had  been  forwarded  to  the  other  two  stag- 
es: held  that  the  defendants,  after  such 
assent  to  the  transfer,  and  such  marking 
by  the  plaintiff,  could  not  retain  or  stop 
any  of  the  timber,  as  in  transitu,  upon  the 
subsequent  insolvency,  before  the  day  of 
payment,  of  D.,  the  original  vendee,  to 
whom  payment  had  been  made  by  the 
plaintiff,  whatover  question  there  might  have 
|>een  as  between  the  original  vendors  and 
vendee.  S to  veld  v.  ^Hughes  and  Anoth- 
er, T.  51  G.  8.  430 

4  Under  a  contract  to  purchase  300  tons  of 
Cam  peachy  logwood,  at  85/.  per  ton,  &c. 
to  be  of  real  merchantable  quality;  and 
such  as  might  be  determined  to  be  other- 
wise by  impartial  judges,  to  be  rejected; 
the  vendee  is  bound  to  take  so  much  of 
the  wood  tendered  as  turned  oat  to  be  of 
the  sort  described,  at  the  contract  price; 
though  it  appeared  at  the  time  that  a  part, 
which  was  afterwards  ascertained  to  be  16 
out  of  the  300  tons,  was  of  a  different  and 
inferior  description,  Graham  v.  Jackson, 
M.  52  G.  8.  515 

WAGER. 

A  stakeholder  receiving  country  bank-notes 
as  money,  and  paying  them  over  wrong- 
folly  to  the  original  ataker,  after  he  had 
loat  the  wager,  is  answerable  to  the  win- 
ner in  an  action  for  money  had  and  receiv- 
ed to  his  use.  Pickard  v.  Banket,  M. 
51  G.  3.  26 

WAGES,  RATE  OF. 
The  stat  16  Car.  1.  c.  4.  a.  2.  having  contin- 
ued the  stat.  1  Jac.  1.  c.  6,  the  2d  and  3d 
sections  of  which  last  mentioned  statute, 
in  extension  of  the  stat.  5  Eliz.  c.  4,  au- 
thorizes the  justices  in  sessions  (with  the 
sheriff,  if  be  conveniently  may)  to  rate  the 
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wages  of  any  labourer*,  £c,  or  workmen 
whatsoever,  $c;  this  Coart  granted  a  man- 
damus to  justices,  &c.  of  Kent,  to  hear  an 
application  of  the  journeymen  millers  of 
that  coo  my,  praying  them  to  make  anch 
rate;  which  application  the  justices  had 
refused  to  hear  upon  the  merits;  consid- 
ering that  they  had  no  jurisdiction  over 
other  than  the  wages  of  servants  in  hus- 
bandry. The  King  v.  The  Juetice*  of 
Kent,  T.  51  G.  3.  469 

WAIVER, 
See  Outlawry. 

WARRANT, 
See  Arrest,  4.  Privilege  or  Par- 
liament. 
Though  the  statute  49  G.  3.  c  68.  s.  3.  di- 
rects a  magistrate  upon  complaint  by  an 
overseer  of  the  poor  against  the  reputed 
father  of  a  bastard  child  for  not  obeying  an 
order  of  bastardy,  and  proof  upon  oath  of 
the  order  for  payment  of  tnaintainance,  and 
non-payment  thereof,  to  ietue  hie  warrant 
1o  apprehend  the  reputed  father;  yet  it  is 
proper  for  the  justices  to  issue  a  eummone 
m  the  first  instance  to  the  party  charged 
to  attend  and  shew  cause,  &c  The  King 
t.  Martyr  and  Fuiham,  M.  61  G.  8.     42 

WARRANT  OF  ATTORNEY. 
If  the  attorney  employed  to  prepare  a  war- 
r  rant  of  attorney  to  confess  judgment, 
which  is  to  be  made  subject  to  a  defea- 
sance, neglect  to  insert  such  defeasance  on 
the  warrant,  which  is  required  by  mle  of 
Court  of  M.  42  G.  8.  the  security  is  not 
thereby  avoided  against  the  innocent  party, 
but  the  attorney  is  guilty  of  a  breach  of  do- 
ty imposed  on  him  by  the  Court,  and  an- 
swerable for  it  on  motion.  Shaw  v.  Evane, 
M.  62  G.  8.  649 

WASTE. 

See  Action  on  the  Cabs,  4. 

Fine,  1. 

WITNESS. 

1  One  who  is  subpoenaed  as  a  witness,  and 
attends  at  the  trial,  but  there  refuses  to 
give  in  evidence,  unless  bis  expences  are 
paid,  and  is  thereupon  not  examined,  may 
yet  maintain  assumpsit  for  his  necessary 
expences  of  attendance  against  the  party 
who  subpoenaed  him.  There  was  also  ev- 
idence of  a  promise  to  pay  the  expences  at 
the  time  of  serving  the  subpoena;  which  it 
was  contended  was  waived  by  the  plain- 
tiff's subsequent  refusal  to  be  examined. 
Hallett  v.  Mean,  M.  61  G.  8.  24 

2  There  is  no  objection  to  a  bastsrd,  being 
of  the  yean  of  discretion,  giving  evidence 
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on  an  order  of  bastardy  as  to  her  reputed 
father  ;  nor  to  the  reputed  father  being 
examined,  if  he  choose  to  admit  the  fact; 
though  he  be  not  compelled  to  answer. 
The  King  v.  St.  MaryU  JVbttingham,  E. 
10  G.  3.  43 

8  Where  one  partner  drew  a  bill  in  the 
partneiship  firm  to  the  order  of  the  firm, 
and  indorsed  it  in  the  name  of  the  firm, 
and  after  it  was  accepted  by  the  defend- 
ant, passed  it  to  the  plaintiff,  who  was  a 
separate  creditor  of  such  partner  for  bis 
separate  debt ;  in  an  action  by  the  sepa- 
rate creditor  against  the  acceptor,  the  lat- 
ter may  call  either  of  the  partners  as  a 
witness  to  disprove  the  authority  of  the 
debtor  partner  to  give  the  joint  security  : 
for  though  if  the  separate  creditor  recov- 
ered against  the  acceptor,  he  would  have 
his  remedy  over  against  the  firm,  yet  the 
innocent  partner  would  have  his  remedy 
over  against  the  other.  And  the  bank- 
ruptcy of  the  debtor  partner  in  the  mean 
time  does  not  vary  the  question  of  compe- 
tency. Ridley  and  Another  v.  Taylor,  M. 

61  G.  8.  88 
4  In  an  action  by  the  obligees  of  a  joint  and 

several  bond  against  one  of  the  obligors, 
who  was  surety  for  another  of  them  who 
had  become  bankrupt,  which  action  was 
brought  after  the  plaintiffs  had  elected  to 
prove  their  debt  under  the  commission, 
and  thereby  had  relinquished  their  action 
against  the  bankrupt  by  sec.  14  of  the 
stat.  49  G.  3.  c.  121;  the  bankrupt  not 
having  obtained  his  certificate,  and  there- 
fore still  liable  to  be  sned  by  the  defend- 
ant ;  his  surety,  in  case  of  a  verdict 
against  him  by  the  plaintiffs,  is  not  a  com- 
petent witness  for  the  defendant,  to  prove 
that  a  payment  of  a  sum  eo.ua)  to  the  pen- 
alty of  the  bond  made  by  him  (the  bank- 
rupt) to  the  plaintiffs  before  the  action 
brought,  was  made  in  discharge  of  the 
bond,  and  not  upon  any  other  account. 
Towneend  and  Another  v.  Downing,  M. 

62  G.  3.  644 

WORKMEN, 
See  Wages,  Rate  or. 

WRIT  OF  INQUIRY. 
See  Inquiry,  Writ  or. 

WRITS, 
Writs  issued  out  of  this  court  s gainst  persons 
within  the  borough  of  Southwark  are  to 
be  directed  to  the  sheriff  of  the  county,  who 
issues  bis  mandate  thereupon  to  the  bailiff 
of  the  borough,  and  not  to  the  bailiff  in 
the  first  instance.  Bowing  v.  Pritchard, 
T.  61  G.  8.  421 
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